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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 



Hon. OLIVER WBNDELL, HOLMES, Circuit Justice Washington, D. O. 

Hon. FRKDBRIO DODGE. Circuit Judge Boston. Mass. 

Hon. GEO. H. BINGHAM, Circuit Judge Concord, N. H. 

Hon. CHAS. F. JOHNSON, Circuit Judge Portland, Me. 

Hon. CLARBNCE HALE, District Judge, Maine Portland, Me. 

Hon. JAS. M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Llttleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 

SECOND CIRCUIT 

Hon. LOUIS D, BRANDEIS, Circuit Justice Washington, D. a 

Hon. HENRY O. WARD, Circuit Judge New York, N. T. 

Hon. HENRY WADB ROGBRS, Circuit Judge New Haven, Conn. 

Hon. CHARLES M. HOUGH, Circuit Judge New York, N. Y. 

Hon. BDWIN S. THOMAS, District Judge, Connecticut New Haven, Conn. 

Hon. THOMAS I. CHATFIELD, District Judge, E. D. New Yorli Brooltlyn, N. Y, 

Hon. VAN VECHTEN VBEDER, District Judge, E. D. New York' Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwlch, N. Y, 

Hon. LEARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M, MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge, S. D. New York New York, N. Y. 

Hon. MARTIN T. M ANTON, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZBL, District Judge, W. D. New York Bulfalo, N. T. 

Hon. HARLAND B. HOWE, District Judge, Vermont St. Johnsbury, Vt. 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. JOSEPH BUPFINGTON, Circuit Judge Pittsburgh, Fa, 

Hon. JOHN B. McPHERSON, Circuit Judge Philadeiphla, Pa. 

Hon. VICTOR B. WOOLLEY, Circuit Judge WUmlngton, Del. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware WUmlngton, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. THOS. G. HAIGHT, District Judge, New Jersey Jersey City, N. J. 

Hon. J. WARREN DAVIS, District Judge, New Jersey Trenton, N. J. 

Hon. J. WHITAKER THOMPSON, District Judge, E. D. Pennsylvania... Philadeiphla, Pa. 

Hon. OLIVER B. DICKINSON, District Judge, B. D. Pennsylvania Philadeiphla, Pa. 

Hon. CHAS. B. WITMER, District Judge, M. D. Pennsylvania Sunbury, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania Pittsburgh, Pa. 

Hon. W. H. SE WARD THOMSON, District Judge, W. D. Pennsylvania Pittsburgh, Pa. 

' Resigned December 31, 1917. 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITE, Circuit Justice Washington, D. C. 

Hon. JETER C. PRITCHARD, Circuit Judge Asheville, N. C. 

Hon. MARTIN A. KNAPP, Circuit Judge Washington, D. C. 

Hon. CHAS. A. WOODS, Circuit Judge Marlon, S. C. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge. E. D. North Carolina Wllson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Carolina Greenaboro, N. C. 

Hon. HENRY A, MIDDDETON SMITH, District Judge, E. D. S. C Charleston, S. C. 

Hon. JOSEPH T. JOHNSON, District Judge, W. D. S. C Greenville, S. C. 

Hon. EDMUND WADDIL.L, Jr., District Judge, B. D. Virginia Rlcbmond, Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynohburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia PhiUppi, W. Va. 

Hon. BENJAMIN F. KELLBR, District Judge, S. D. West Virginia.. ..Charleston, W. Va. 



FIFTH CIRCUIT 

Hon. JAMES ÇLARK McRBYNOLDS, Circuit Justice Washington, D. 0. 

Hon. DON A. PARDEE, Circuit Judge Atlanta, Oa. 

Hon. RICHARD W. WALKER, Circuit Judge HuntsTllle, Ala. 

Hon. ROBERT LYNN BATTS, Circuit Judge Austln, Tex. 

Hon, HENRY D. CL.AYTON, District Judge, N. and M. D. AIabama....Montgomery, Ala. 

Hon. WM. I. -GRUBE, District Judge, K. D. Alabatna Birmingham, Ala. 

Hon. ROBERT T. BRVIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Florlda Pensacola, Fia. 

Hon. EHYDON M. CALL, District Judge, S. D. Florlda JacksonvlUe, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgla Atlanta, Oa. 

Hon. BMORY SPEER, District Judge, S. D. Georgla Maçon, Ga. 

Hon. BEVERLY D. EVANS, District Judge, 9. D. Georgla Savannah, Ga. 

Hon. RUFUS E. FOSTER, District Judge, B. D. Loulslana New Orléans, La. 

Hon. GEORGE W. JACK, District Judge, W. D. Loulslana Slireveport, La. 

Hon. HENRY C. NILBS, District Judge, N. and S. D. Mississippi Kosçiusko, Miss. 

Hon. GORDON RUSSBLL, District Judge, B. D. Texas Sherman, Tvx. 

Hon. EDWARD R. MEEK. District Judge, N. D, Texas Dallas, Téx. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas» Houston, Tex. 

Hon. DUVAL WEST, District Judge, W. D. Texas San Antonio, Tex. 

Hon. W. R. SMITH, District Judge, W. D. Texas El Paso, Tex. 



SIXTH CIRCUIT 



Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. JOHN W. WARRINGTON, Circuit Judge.. Cincinnati, Ohlo. 

Hon. LOYAL E. KNAPPBN, Circuit Judge Grand Rapide, Mloh. 

Hon. ARTHUR C. DENISON, Circuit Judge Grand Raplds, Mloh. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky MayBvUle, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentuclty LouisvlUe, Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, B. D. Michigan Détroit, Mich. 

Hon. CLARENCE W. SESSIONS; District Judge, W. D. Michigan Grand Raplds, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohlo Toledo, Ohlo. 

Hon. D. C. WBSTENHAVBR, District Judge, N. D. Ohlo Cleveland, Ohlo. 

Hon. JOHN B. SATER, District Judge, S. D. Ohlo Columbus, Ohlo. 

Hon. HOWARD C. HOLLISTBR, District Judge, S. D. Ohlo Cincinnati, Ohlo. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee.. Knoxyllle, Tenn. 
Hon. JOHN B. McCALL, District Judge, W. D. Tennessee Memphls, Tenn. 



SEVENTH CIRCUIT 



Hon. JOHN H. CLARKE, Circuit Justice Washington, D. C. 

Hon. FRANCIS E. BAKER, Circuit Judge Ooshen, Ind. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 

Hon. JULIAN W. MACK, Circuit Judge Chicago, 111. 

' Died November 17, 1917. 
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Hon. SAMUEL ALSCHULER, Circuit Judge Chicago, lU. 

Hon. EVAN A. EVANS, Circuit Judge Baraboo, Wls. 

Hou. KBNESAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. IlUnols Chicago, 111. 

Hon. J. OTIS HUMPHRBY, District Judge, S. D. Illinois Springfleld, III. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana IndianapolU, Ind. 

Hon. FERDINAND A. GEIGER, District Judge, E. D. Wlsconsln Milwaukee, WU. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. WlsconBln Madlson, Wli. 



EIGHTH CIRCUIT 



Hon. WILLIS VAN DEVANTER, Circuit Justice Washington, D. G. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Mlnn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. WALTER I. SMITH, Circuit Judge Councll Bluffs, lowa. 

Hon. JOHN E. CARLAND, Circuit Judge Washington, D. d 

Hon. KIMBROUGH STONE, Circuit Judge Kansas City, Mo. 

Hon. JACOB TRIBBER, District Judge, E. D. Arkansas Llttle Rock. Ark. 

Hon. F. A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT B. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED. District Judge, N. D. lowa Cresco, lowa. 

Hon. MARTIN J. WADB, District Judge, S. D. lowa lowa City, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Mlnn. 

Hon. WILBUR F. BOOTH, District Judge, Minnesota MlnneapolU, Mlnn, 

Hon. DAVID P. DYBR, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri. . .Kansas City, Mo. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neh. 

Hon. JOSEPH W. WOODROUGH, District Judge, Nebraska Omaha, Neb. 

Hon. COLIN NBBLETT, District Judge, New Mexico Santa Fé, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge, E. D. Oklahoma Muskogee, Okl. 

Hon. JOHN H. COTTBRAL, District Judge, W. D. Oklahoma Guthrle, Okl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sloux Falls, S. D. 

Hon. TILLMAN D, JOHNSON, District Judge, Utah .Ogden, Utah. 

Hon. JOHN A. RINER, District Judge, Wyomlng , Cheyenne, Wyo. 



NINTH CIRCUIT 



Hon. JOSEPH McKENNA, Circuit Justice Washington, D. 0. 

Hon. WILLIAM B. GILBERT. Circuit Judge Portland, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WM. H. HUNT, Circuit Judge Washington, D. C. 

Hon. WM. H. SAWTELLE, District Judge, Arizona Tucson, Arlz. 

Hon. BENJ. F. BLEDSOE, District Judge, S. D. Calilornla Los Angeles, Cal. 

Hon. OSCAR A. TRIPPET, District Judge, S. D. California Los Angeles, Cal. 

Hon. WM. C. VAN FLEBT, District Judge, N. D. Calilornla San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. Calilornla San Francisco, Cal. 

Hon. FRANK S. DIETRICH, District Judge, Idaho Boise, Idaho. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES B. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. FRANK H. RUDKIN, District Judge, E. D. Washington Spokane, Wash. 

Hon. EDWARD B. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hon. JEREMIAH NETERER, District Judge, W. D. Washington Seattle, Wash. 
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UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



LEWELLTN, Internai Revenue Colleetor, v. GULF OIL CORP. 

(Circuit Court of Appeals, Thlrd Circuit. October 8, 1917.) 

No. 2254. 

1. Inteknal Revenue <g=9 — Coepoeations — Income Taxes. 

Thougli a corporation and a number of subsldiary corporations ail of 
whose stock (except dlrectors' shares) it owned were engaged in a comnion 
enterprlse, where the corporation and each of the subsidiaries attended to 
Its own branch of the enterprlse, and each of the subsldiary corporations 
owned its own assets, earrled on its own business, owed its own debts, pald 
its own taxes and enjoyod its own income, there was no such identlty be- 
tween the main corporation and the subsidiaries as to render a dlvidend 
received by the main corporation from the subsidiaries nontaxable uuder 
Corporation Excise Act Aug. 5, 1909, c. 6, 36 Stat. 112, and Income Tax 
Act Oct. 3, 1913, c. 16, 38 Stat. 114. 

2. INTBENAL REVENUE <S=9 — COKPOBATIONS INCOME TAXEB. 

Where the subsldiary corporations had accumulated earnings, none of 
which had become capital, but whlch had been used in earrying on the 
several enterprises in whlch the companles were engaged, but which had 
been sometimes uSed to ald others of the subsldiary corporations, instead 
of belng used to promote the partlcular business that had earned them, 
and the subsldiary corporations declared dividends, which were not pald 
In cash, biit were paid by the main corporation taklng over the debtor and 
créditer accounts existlng among the subsldiary corporations, the proper- 
ty received by it was received as a dlvidend, and was taxable under the 
: Corporation Excise Act of 1909 and the Income Tax Act of October 3, 1913 ; 
It belng immaterlal that one of the stockholders received almost ail bf the 
dlvidend, or that the stockholder in question was Itself a corporation, and 
not an Indivldual. 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Action by the Gulf Oil Corporation against C. G. Lewellyn, Colleetor 
of Internai Revenue. Judgment for plaintifï (242 Fed. 709), and de- 
fendant brings error. Reversed, with instructions. 

È. Lowry Humes and B. B. McGinnis, both of Pittsburgh, Pa., for 
plaintifï in error. 

J. H. Beal and W. A. Seifert, both of Pittsburgh, Pa. (Reed, Smith, 
Shaw & Beal, of Pittsburgh, Pa., of counsel), for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judg es. 

£=3Far otbnr cases sea same topic & KEY-NUMBER In ail Key-Numb«raA Digests & ladexM 
245 F.— 1 
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McPHERSON, Circuit Judjge. In this suit the Gulf Oil Corpora- 
tion seeks to recover the taxes for 1913 that were assessed against it 
under the act of October 3, 1913. Payment was made under protest, 
and repayment was refused by the Commissioner of Internai Revenue. 
The Corporation recovered a judgment of. $128,524.95. 242 Fed. 709. 

The trial was without a jury, and for convenience we repeat hère the 
findings of fact in the District Court : 

"(1) The Gulf Oil Corporation Is a corporation duly organized under the 
laws of the state of New Jersey. C. G. Lewellyn Is the collecter of internai 
revenue for the Twenty-Third district of Pennsylvania, being duly commls- 
sioned as such pursuant to the laws of the United States of America. 

"(2) The Gulf 011 Corporation, on the 14th day of February, 1914, In com- 
pUance with the provisions of the act of Congress of October 3, 1&13, made a 
return of Its annual net Income for the 12 months endlng December 31, 1913, 
as required by sald act. In making sald return the Gulf 011 Corporation cer- 
tlfled that It had not Included in the statement of gross income for the year 
1913 certain dividends, amountlng to $11,424,440, reeelved by It from subsldiary 
companies out of earnlngs and surplus of sald subsldiary companles accrued 
prior to January 1, 1913. 

"(3) In sald return the Gulf 011 Corporation showed net Income for the 12 
months endlng December 31, 1913, of $886,250.44, but under date of May 1, 1914, 
the sald O. G. Lewellyn, colleetor, malled to sald corporation notice of an as- 
sessment of tax thereon amountlng to $9,072.56. A elalm for abatement of 
this overcharge, amountlng to $210.06, was flled with the colleetor June 9, 
1914, ahd on June 30, 1914, the Gulf 011 Corporation pald to the sald C. G. 
Lewellyn, colleetor, the sum of $8,862.50, belng the amount of sald assessment, 
less the $210.06 for whieh abatement was clalmed. Sald claim for abatement 
havlng beeh dlsallowed, said Gulf 011 Corporation, on the 5th day of Novem- 
ber, 1914, pald the sald colleetor the additional sum of $210.06, with Interest 
amountlng to $6.30, making a total payment of $216.36. 

"(4) On the 30th day of December, 1914, the sald 0. G. Lewellyn, colleetor, 
actlng under instructions from the Commissioner of Internai Revenue at Wash- 
ington, D. C' malled notice and demand for tax assessment against the Gulf 
011 Corporation for the year endlng December 31, 1913, amountlng to $114,034.- 
34. r^ In fact, this additional assessment amounted to $114,244.40, being the 1 
per cent upon the entire amount of the dividends reeelved by the Gulf OU 
Corporation from subsldiary companies out of surplus accrued to such sub- 
sldiaries prier to January 1, 19131, and payable to the Gulf 011 Corporation 
prior to March 1, 1913, and sald additional assessment was based solely on 
said dividende. In making the assessment, however, the Commissioner of In- 
ternai Revenue reconsldered and allowed the prevlous clalm or abatement of 
$210.06, erroneously assessed against the corporation In the original assess- 
ment, and credited the same as havlng been jMild upon the assessment of De- 
cember 30, 1914, leavlng the net balance of such assessment $114,034.84 as 
stated. 

"(5) The notice and demand of the sald 0. G. Lewellyn, colleetor, for the pay- 
ment of this additional tax reclted that If the tax Is not pald on or before 
January 8, ,1915, It would be the duty of the coUector to collect sald tax, to- 
gether with 5 per cent, additional and Interest at the rate of 1 per cent per 
month untll pald. 

"(6) That subsequently the plalntlffl flled with the défendant for présenta- 
tion to the Compilssioner of Internai Revenue a clalm for the abatement of 
said Income tax àmountîng to $114,034.34, a copy of whieh clalm Is attaehed 
to and made a part of plalntifE's statement as Exhibit A. That after an ex- 
aminatidn of.salddalm for abatement. the Commissioner of Internai Revenue 
rejected the san^e. i , 

"(7) On February 17, 1915, the said Gulf 011 Corporation pald to the said C. 
G. LeM'ellyn, colleetor, sald additional Income taxes asse.ssed for the pe'rlod 
endlng December 31, 1913, in the sum of $114,034.34, and at the same time filed 
with said C. G. Lewellyn a written protest, a copy of whieh protest is attaehed 
to and made a part of plaintiCC's statement as Exhibit B. 
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"(8) That subsequently the plaintifE filed witli the sâîd C. G. Lewellyn for 
présentation to the Commissioner of Internai Revenue a claim for the re- 
f und of the net amount of the assessraent of sald income tax, to wit, $114,034.- 
34, and also the amount of the <;re,dlt allowed thereon of $210.06, representing 
an overassessment against the corporation on the basis of its return as origi- 
ually flled, the two amounts constituting the entire amount of the additional 
assessment In the sum of $114,244.40. A' copy of the sald claim for refund 
Is attached to and made a part of plalntlflC's statement as Exhiblt C. 

"(9) That after considération of said clalm for refund, the Commissioner of 
Internai Revenue rejected the same, and the said C. G. Lewellyn was instruct- 
ed to notify the Gulf 011 Corporation, and on or about April 13, 1915, did so 
notify said corporation, that said claim was rejected, a copy of which notice is 
attached to and made a part of plalntifC's statement as EJxhibit D. 

"(10) That plaintiff is a holding company, and continuously since its organ- 
Ization in February, 1907, it has been the owner of ail of the capital stock of 
the J. M. Gufifey Petroleum Company, the Gulf Pipe Line Company, the Gulf 
Pipe Line Company of Olclahoma, and for many years has been the owner of 
ail of the capital stock of the Indiana Oll & Gas Company and the Gulf Gom- 
mlssary Company, except in the case of each company of directors' qualifying 
shares, and was the owner of said shares during ail of the period in which 
the earnlngs bave accumulated out of which the dlvidends In question in this 
case were declared and paid. 

"That with the exception of the Indiana Cil & Gas Company and the Gulf 
Commlssary Company, and a dlvldend of the J. M. Guffey Petroleum Company 
hereafter referred to, no dlvidends were pald by any of the above-named sub- 
sidlary companles prior to December 31, 1912. AU of the earnlngs of said 
companies prior to said date were elther invested as earned in the extension 
and development of the propertles and business of the companles mentioned 
or allowed to accumulate in the treasuries of such companles respectively, and 
ail of the said earnlngs were actually used and required in carrylng on the 
business of the subsldlary companies. 

"In January of 1913 the officers of the Gulf 011 Corporation, plaintifC, de- 
dded that the accumulated earnlngs and surpluses of thèse subsldlary compa- 
nies should be taken over by the plaintifC company in the form of dlvidends 
and accordlngly: 

"(11) On February 7, 1913, the J. M. GuflCey Petroleum Company declared 
and authorlzed out of Its accumulated surplus earned prior to January 1, 1913, 
the immédiate payment of a dlvldend of which the Gulf 011 Corporation re- 
ceived $3,749,750. Payment of said dlvldend was made April 11, 1913. 

"(12) On February 7, 1913, the Gulf Pipe Line Company declared and author- 
lzed out of its accumulated surplus earned prior to January 1, 1913, the Immé- 
diate payment of a dlvldend, of which the Gulf 011 Corporation recelved $4,- 
724,055. Payment of said dlvldend was made April 11, 1913. 

"(13) On February 7, 1913, the Gulf Pipe Line Company of Oklahoma de- 
clared and authorlzed out of Its accumulated surplus earned prior to January 
1, 1913, the immédiate payment of a dlvldend of which the Gulf Oïl Corpora- 
tion recelved $2,597,660. Payment of said dlvldend was made April 11, 1913. 

"(14) On January 8, 1913, the Indiana OU & Gas Company declared and au- 
thorlzed out of Its accumulated surplus earned prior to January 1, 1913, the 
immédiate payment of a dlvldend, of which the Gulf 011 Corporation recelved 
$338,000, and on February 24, 1913, declared and authorlzed the immédiate 
payment of a dividend, of which the Gulf OU Corporation recelved $10,000. 
Payment of the dividend declared January 8, 1913, was made on that day and 
payment of the dividend declared February 24, 1913, was made on February 
25, 1913. 

"(15) On December 17, 1912, the Gulf Commlssary Company declared and 
authorlzed out of its accumulated surplus earned prior to December 17, 1912, 
the payment of a dividend, of which the Gulf 011 Corporation recelved $4,975. 
Payment of said dividend was not made untU January 4, 1913. 

"(16) Payment of sald dlvidends by the J. M. GufCey Petroleum Company, 
the Gulf Pipe Line Company, and the Gulf Pipe Line Company of Oklahoma 
was-taade as follows: 
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"The several companies mentioned, together with certain other companles, 
constltuted a single enterprlse carried on by the plalntifE; that enterprise con- 
sisting in a gênerai way of the production and purchase of crude oil, the trans- 
portatlon of oll, and the refining and marketing thereof. Durlng the period 
in question the business of produclng and purchaslng oll was carried on prln- 
clpally in the state of Oklahoma, where also the oll was gathered and 
stored; the transportatlon of oil by pipe Unes from points in the state of Okla- 
homa and in Texas to the Gulf of Mexico, where the cofflpany owned reflner- 
ies In whlch the reflned products were inanufactured. The marketing of thèse 
products was carried on over a large part of the United States and in foreigr 
countrlés, and for the purpose of shlpplng such reflned products the Company 
owned and operated its own fleet of carrying vessels. 

"At the tlme of the déclaration of the divldends before referred to ail of the 
earnings of the subsldlary companies had been retalned in those companles, 
treatlng the subsidlary company coUectlvely, although for the purposes of the 
enterprlse as a whole, It was necessary that the funds or crédit of one sub- 
sidlary be loaned to and nsed by another. As a resuit of thls at the tlme of 
the déclaration of said divldends there exlsted among the subsldlary companles 
considérable Indebtedness, evidenced by book accounts ; such indebtedness aris- 
Ing almost entirely through transactions betwèen such companles In the pur- 
chase and sale of oll or property. 

"Ail of thèse funds were elther invested in properties or actually requlred 
In the carrying on of the business of the subsidlary companies, eo that the sub- 
sidlary companles were without moneys with whlch to make payment of thls 
Intercompany Indebtedness. For the purpose of clearing the transaction the 
matter was consummated on the same day, to wit, April 11, 1913, and In thls 
way: 

"The Gulf 011 Corporation took over upon Its books the amount of the divl- 
dends before mentioned (other than the Indlana Oil & Gas Company and the 
Gulf Commlssary Company, which It had already received) and at the same 
tlme set up upon its books accounts receivable owing to it by varlous subsld- 
laries aggregating the amount of the divldends so received. Upon the books of 
the subsldlary companles entrles showing the same facts were made, and ail 
of thèse entrles were made upon vouchers passed between the parties to the 
transactions. 

"As a resuit, the subsldlary companies eollectlvely, arter the payment of 
thls dividend, owned substantlally the saine amount as prlor thereto had been 
owing to somé of the subsidlarles by other subsldlarles, but such indebtedness 
was shlfted so that it was owing entirely to the Gulf 011 Corporation ; and the 
Gulf Oil Corporation, after the payment of the divldends, had no property 
assets whiGh prlor thereto was not represented In the shares of stock of the 
subsidlary companles owned by it, but it had upon Its books accounts receiv- 
able of subsidlary companles, whlch together with the shares of stock of the 
varlous subsldlary companles owned by It represented the same property and 
assets as was represented by the shares of stock alone prier to'the déclara- 
tion and payment of said divldends. 

"(17) The oiily dividend declared by the J. M. GufCey Petroleum Company 
prlor to January 1, 1913, was a dividend of $2,024,865, declared and paid in 
the year 1912, but the moneys out of which that dividend was paid arose out 
of the sale by the J. M. Guffey Petroleum Company to the Gulf Eeflniug Com- 
pany (another subsidlary of the plaintlï company) of certain ships owned by 
It and was merely the carrying out of a change of ownership of the property 
from one subsidlary to another. 

"(18) That the said J. M. Guffey Petroleum Company, Gulf Pipe Line Com- 
pany, Gulf Pipe Llne Company of Oklahoma, Indlana 011 & Gas Company, and 
Gulf Commlssary Company were ail corporations subject to the payment of 
the excise tax imposed by the act of Congress of August 5, 1909 (36 Stat 11- 
112), and that ail of said companies had in fact paid ail of the taxes Imposed 
upon them under the provisions of the said act, including such taxes on the 
earnings from which said divldends were declared." 

We may summarize the facts as f olîows : For a number of years 
the Corporation has owned ail the stock (except directors' shares) 
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of the five subsidiaries named ; and it owned this stock while the sub- 
sidiaries were accumulating the earnings that were afterward trans- 
ferred to the Corporation in the form of dividends. With exceptions 
not now material, none of the subsidiaries had declared a dividend be- 
fore December 31, 1912; the previous earnings had been used from 
time to time in carrying ofl, extending, and developing the several enter^ 
prises in which they were engaged, and the earnings were properly 
employed for thèse purposes. In January, 1913, the Corporation de- 
cided to hâve thèse earnings transferred to itself , and thereupon the 
subsidiaries took the following steps: On February 7, 1913, the' 
Guffey Petroleum Company, the Gulf Pipe Line Company, and the 
Gulf Pipe Line Company of Oklahoma, each declared a dividend, pay- 
able immediately, out of the surplus and earnings that had accumulated 
before January 1, 1913; and on April 11, the corporation received on 
this account from the Guffey Company $3,749,750, from the Gulf Pipe 
I/ine Company $4,724,055, and from the Gulf Pipe L,ine Company of 
Oklahoma $2,597,660. The Indiana Oil & Gas Company declared two 
dividends out of similar surplus and earnings, one on January 8, 1913, 
from which the Corporation received on the same day $338,000, and one 
on February 24, 1913, from which on February "25 the Corporation re- 
ceived $10,000. Out of similar earnings and surplus, the Gulf Com- 
missary Company declared a dividend on December 17, 1912, from 
which on January 4, 1913, the Corporation received $4,975. The re- 
spective dividends were not declared in cash ; the earnings, as and when 
produced, had been employed in the several enterprises, and had thus 
been invested in différent kinds of property. They had not always 
been used to promote the particular business that had earned them, but 
had been sometimes used to aid another branch ; the subsidiaries keep-^ 
ing a debtor and creditor account among themselves. In this situation, 
the Corporation made a return to the government of its income for 
1913, certifying that the return did not include the dividends referred 
to, and giving as a reason that they had been declared and paid out of 
earnings and surplus that had accrued before January 1, 1913. The 
collector, however, demanded a total tax of $114,244.40 from the 
Corporation for the year 1913, basing the assessment solely on the re- 
ceipt of thèse dividends. This was in part a franchise tax, and in part 
an income tax. After varions proceedings — claim for abatement, 
protest, payment, pétition for repayment, and the Commissioner's re- 
fusai — the controversy reached the District Court in the suit now be- 
fore us. The subsidiaries had ail been subject to the excise or fran- 
chise tax under the act of August 5, 1909, and they had ail paid the 
amounts imposed thereunder. The sum now in dispute was not charged 
against the subsidiaries, but against the Corporation alone, and is made 
up of a franchise tax for the first two months of 1913 and of an in- 
come tax for the remaining tén months. The opinion of the District 
Judge sets f orth the argument that led him to décide that the taxes were 
unlawfully imposed — the position being that the dividends had been 
declared out of surplus earnings that had accumulated during several 
years and had accrued to the Corporation (at least in équitable owner- 
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ship) before January 1, 1913. We are unable to assent to this proposi- 
tion for the f ollowing reasons : 

[1 ] It is first to be obsÈrved (and this should be borne distinctly in 
mind) that the government's levy was not upon the subsidiaries, but 
upon one of their stockholders, namely, upon the Gulf Oil Corporation. 
We do not understand the Corporation to lay stress upon a supposed 
identity of the five subsidiaries with itself, but in any event the facts 
in proof would furnish à sufficient answer to such a position. No doubt 
ail the companies are engaged together in a common enterprise, but the 
enterprise has several branches, and each subsidiary attends to its own 
branch, while the Corporation does the like. Perhaps the Corporation 
may be more accurately described as uniting and regulating its sub- 
sidiaries ; bjit each of the companies, whether holding or subsidiary, 
is a distinct entity, and is to be so treated. The several companies are 
not in such relations to each other that the property and obligations and 
liabilities of one can be regarded as the property, and obligations and 
liabilities of any other. Each owns its own assets, carries on its own 
business, owes its own debts, pays its own taxes, and enjoys its own 
income. Under the Excise Act of 1909, each was separately taxed in 
respect of its own business, and under that act the Corporation ceftain- 
ly did not include in its own return the proceeds of the business donc 
by the subsidiaries, ' 

[2] Now, if the Corporation had been an individual, and had re- 
ceived the property in question by the method of transfer described in 
the findings of fact, the contention wôuld hardly be made that no divi- 
dend had in fact been declared or received ; for, although no actual 
money might hâve passed, each company would hâve transferred the 
ownership of valuable property to one of its stockholders, who could 
thenceforth deal with it as he pleased,- and could couvert it into cash 
whenever he might désire. The fact that thestockholder happens to be 
incorporated can make no diflference. The central question is, HaS 
a dividend been declared? If the Corporation has received a "divi- 
dend," this dividend has been declared by the act to be "income" ; and, 
as income, Congress has directed it to be used in measuring both the 
taxes now in dispute. That the money (or property) handed over to 
the Corporation was a dividend we entertain no doubt. Ail the prop- 
erty transferred had been derived from eamings; none of it had be- 
come capital ; it had been accumulated like cash, having been gained in 
the course of each subsidiary's business, and it awaited the pleasure 
of che respective boards of directoi's. Thèse boards did not carry it 
to capital account ; they did not issue stock to represent its value ; they 
did not retain it for future use in their respective businesses ; they de- 
cided to distribute it formally to their stockholders as a dividend, just 
as if it had been money; and they did in fact distribute it. No doubt 
one of the stockholders received almost ail of it ; but this did not 
change the character of the directors' act, which continued to be the 
déclaration of a dividend, judged by the accepted tests. Gibbons 
v. Mahon, 136 U. S. 549, 10 Sup. Gt. 1057, 34 L. Ed. 525. It can make 
no différence in the character of the directors' act that the stockholder 
in question is a corporation and not an individual. Whether a distribu- 
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tion of corporate property is to be regaf ded -as a dividend or not does 
not dépend on the status of the person that receives a share, but on 
what is done by the distributor. In the first instance, the money or 
property is owned by the distributor, and as owner ,he has the power to 
décide what is to become of it. After the stockholder receives it, he 
may use it as he likes ; but it cornes into his haqds as a dividend, wheth- 
er he be an individual or a chartered company. We conclude, thére- 
fore, that the Gulf Oil Corporation received the property in question 
in the character o£ a separate stockholder in the subsidiaries and re- 
ceived it as a dividend. 

Being a dividend, the Corporation received it after March 1, 1913, 
and the remaining question is whether taxes hâve been laid; upon it, 
and, if so, to what extent and in what manner?. In thus speaking of a 
tax being laid upon property, we use the customary phrase; in strict- 
ness, taxes like the sum in question are not upon the property itself, 
but are exacted from the taxpayer because of his relation to the prop- 
erty. The owner pays, and the property measures the amount of the 
exaction. This is emphasized in the case before us, where two taxes 
are levied upon the same taxpayer; each tax is levied in respect of a 
différent subject of taxation, but the amount of each is ascertained by 
the same measure, namely, by the taxpayer's income. For the year 
1913, the Corporation was called upon to pay two taxes — one, an ex- 
cise or a franchise tax for January and February ; and the other, an 
income tax for the remaining 10 months. But the amount of the 
excise tax was niieasured by the Corporation's income, and the amount 
of the tax in respect of the income itself was determined by the same 
measure. Before February 25, 1913, Congress could not tax the Cor- 
poration's income directly, but it could value its franchise according 
to its income, and could impose the tax on that basis. Maine v. Rail- 
way Co., 142 U. S. 217, 12 Sup. Ct. 121, 163, 35 h. Ed. 994. After the 
adoption of the Income Tax Amendment, Congress could tax the in- 
come directly, and for the remainder of the year it did tax the income 
in this manner. Each tax being computed by the same method, both 
were collected in one sum for convenience, but each dépends for its 
validity on separate provisions. And we may add that Congress was 
not bound to go into a minute inquiry conceming the source of earn- 
ings that might be divided, or concerning the method by which they 
had been accumulated. For we hâve to do with a situation where the 
property divided is concededly eamings, and our décision is confined to 
the f acts before us. 

The foregoing is the course of reasoning that commends itself to 
our minds. and we may briefly restate the conclusions. As levied by 
the act of 1913, both taxes are constitutional, and each was distinctly 
laid on a separate subject of taxation. The excise or franchise tax 
was limited to the first two months of the year, and the value of the 
franchise was lawfully ascertained by using the Corporation's income as 
a measure ; the income tax was for the rem.ainder of the year, and was 
lawfully ascertained by using the same measure. In Computing the 
Corp>oration's income, the government lawfully took into account the 
valuable property over which the Corporation had acquired the com- 
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plete ownershîp by virtue of its stock in the several subsidiaries ; this 
ownership having been transferred to it by the formai déclaration of 
a dividend. In exact terms the f acts présent the conditions laid down 
by the act of Congress, and therefore (as no question is made con- 
cerning the regularity of the government's procédure) the amount of 
the two taxes was lawfuUy levied and collected. 

The case of Lynch, Collector, v. Turrish (C. C. A. 8) 236 Fed. 653, 
149 C. C. A. 649, on which the Corporation relies with much confidence, 
does not seem to be in point. The facts were thèse: Turrish was a 
stockholder in the Fayette Lumber Company, whose capital stock, 
$1,500,000, was invested in timber lands. The company did no busi- 
ness and' eamed no money, but the value of its lands increased gradu- 
ally until, on Mardi 1, 1913, it had grown to be $3,000,000. In 1914 
the Company sold the lands— that is, ail its capital — for $3,000,000 
and divided this sum among its stockholders. The share of Turrish 
was taxed as income received during 1914, and the Court of Appeals 
decided that he was not liable: 

"Because no Incomé, gains, or profits accrued to the plaintiff during the year 
1914, or after March 1, 1913, but during that tlme bis property remained of the 
same value, and because the sale of the property of the Fayette Company In 
1914 and the distribution of its proceeds by a dividend to its stockholders was 
but a change of the form, wlthout any inerease of the value, of the property 
he owned beforé the Income Tax Law of 1913 took efCect." 

The case did not inyolve the question of an ordinary dividend from 
accumulated eamings, but decided that a sale of capital property and 
a distribution of the proceeds did not constitute the division of "in- 
come, gains, or profits" within the meaning of the act of 1913. No such 
facts are before us now. We may add that the décision is to be rC;- 
viewed by the Suprême Court. 

A situation more like. the case in hand is f ound in Southern Pacific 
Co. V. Lowe (D. C.) 238 Fed. 847, where Judge Manton delivered an 
opinion that discusses the gênerai subject satisf^ctorily. We shall not 
take up other citations in the brief s of counsel ; most of them may be 
distinguished on their facts, and in any event the question hère, if we 
hâve outlined it correctly, seems to suggest an answer that is reasonably 
plain. Moreover, the two cases just referred to cite and consider near- 
ly ail the cases to which our attention has been called. 

One or two minor questions bave been raised, but they do not re- 
quire attention. The important points hâve been stated, briefly, but 
we hope adequately, and, if they bave been correctly decided, we see 
no need for a more elaborate discussion. 

The judgment is reversed, with instructions to the District Court to 
enter a judgment in favor of the collector. 
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VINBYARD LAND & STOCK CO. v. TWIN FALLS SALMON RIVER LAND 

& WATER CO. et al. 

(Circuit Court of Appeals, Ninth Circuit. August 6, 1917.) 

No. 2885. 

1. Watees and Wateb Coubses <g=3247(l) — Pbioe Appbopbiations— Evi- 

dence — Weight. 

That surveys and estimâtes of plaintiffs clalming under the Carey Act 
(Act Aug. 18, 1894, c. 301, § 4, 28 Stat. 422 [Comp. St. 1916, § 4685]) were 
made three years earller than those of défendant renders plaintiflEs' tes- 
timony as to the amount of water appropriated tlie more reliable, because 
speaking of a time much nearer the time of plaintifCs' appropriation. 

2. Watebs and Wateb Coubses <S=247(1) — Pbiob Appbopbiation — Evidence 

— sufficienct. 

In a suit between appropriators of water from an Interstate stream, 
under the Carey Act, évidence held to support the court's estlmate that 
5,500 acres comprised ail the lands whlch défendant had under irrigation 
at the time of plaintifCs' appropriation. 

8. Waters and Wateb Coubses <S=240 — Appbopbiation — Mode. 

An appropriation of water from a public stream, under the Carey Act, 
may be initiated by notice or hy actual diversion from the stream, either 
process being evidentiary of the intent on the part of the person glving 
the notice to make an appropriation. 

4. Watees and Wateb Coubses <S=3240 — Appbopbiation — Extent, 

In the appropriation of water from a public stream by notice, the notice 
would indlcate the amount of the intended appropriation, while in ap- 
propriation by diversion the capacity of the ditch used for the purpose 
would indicate the appropriator's thought as to the amount designed for 
use. 

6. Waters and Wateb Coubses ®=249 — Appropeiation — Bénéficiai, Use — 
Diligence. 

After initiating an appropriation, an approprlator must use due dili- 
gence in applying the water for a bénéficiai use or he wlU be deemed to 
hâve abandoned hls rights as to appropriations by others In the meantlme. 
6. Waters and Wateb Courses <@=»249 — Appbopbiation — Beneficial Use — 
"Diligence." 

Whether an approprlator of water from a public stream has used due 
diligence to utllize the water for a bénéficiai use must be determlned upon 
the tacts in the particular case, "diligence," as employed In such case, 
being largely a relative term. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Diligence.] 

î. Waters and Wateb Courses <S=5249 — Appropriation — Diligence — Evi- 
dence SUFFICIENCT. 

The want of diligence of défendant and his predecessor in constructlng 
the high-llne ditch, and the application of the water through it to a bene- 
ficial use, heid, under the évidence, to deprive défendant of its Initiatory 
rights in so far as affecting plalntlflfs' appropriations. 
8. Waters and Wateb Courses <S=249 — Appropriation — Amount Neces- 

BABY. 

An approprlator can claim no more water than is necessary for the 
purpose of the appropriation, and when he has that he cannot prevent 
others from uslng the surplus. 
y. Waters and Wateb Courses <ê=>254 — Appbopbiation — Amount Necessabt 
— Evidence — Sutticienct. 

In suit between appropriators of a public stream, held, under the évi- 
dence, that the court properly concluded that 12,500 acre-feet was sulU- 
cient to answer the needs of défendant under Its appropriations. 

4fs>Toi other caies b«* oame topic & KEY-NUMBER In aU Key-Numbered Dlgeati & IndtXM 
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10. Watebs and Watee Coubsks ©:?»254 — Appeopeiation— Peneficial Use—, 
Amount. 

In a suit to détermine cotiflicting rights to the waters of a pubHc 
streanj, 3 acre-feet per acre for hay and grain land, and 1% acre-feet for 
pasture land, held a reasonable allovvance to défendant, whose land was 
only sllghtly above the water in tbe streams. 

11. Watebs and Watee Cotjeses <S=247(1) — Rights as Between States— 

Parties. 

The rights, as betweea states, to sliare in the wàters of an Interstate 
stream, Is a matter for adjustment between the states, and individual usera 
cannot raise a question about the use of such water in another state out 
of the territorial jurisdlctlon of the court. 

12. Watebs and Watee Coueses <©=>247(1) — Pkioe Appeopeiations— Natuee 
OF Suit. 

A suit to détermine rights to the waters of a public stream between 
parties claimlng by prier appropriation Is essentially one to Qîilet title to 
real property and is local and net transitory. 

13. CouETS ^=»29 — PoWEES — Peofebtî outsidb of JUBISniCTION. 

The rem may not be affected by the direct opération of the decree wùere 
it Is beyond the territorial jurlsdiction of the court, but the court may, 
actlng In personam, coerce action respecting such property. 

14. Watebs and Watee Coubses ®=»240 — Use — Resteiotions. i 

Ordlnarily one havlng obtained the rlght to use a given quantlty of 
water from a public stream may change the place or charaeter of Its use 
and the point of diversion. 

15. WATEEà AND Wateb Coubses (g=>247(l) — Régulation of Use — Teeeitoby 

Beyond Jubisdiction of Couet. 

The United States District Court of Idaho had the power, in a proceed- 
ing In personam, to restrict defendant's use of the water to a Clrcmn- 
scribed locality In Nevada, where a change in territory would resuit in 
less water flowing back into the stream, resultlng in loss to plaintlffs. 

16. Watebs and Watem Coubses ®=»247(1) — Régulation of Use — Teeeitoby 
Beyond Jubisdiction of Couet. 

It was also proper to impose upbn défendant the obligation of Installing 
measurlng devices and keep a record of the amount of water diverted, 
etc., and provide that plaintlffs should hâve the right of inspection. 

17. Watebs and Watee Coubses ®=»240— Caeey Act — Pebfecxinq Appeopei- 

ATION — TiMB. 

In a Project, under the Carey Act of Congress, to impound ail waters 
of the Salmon river, in Idaho, plaintlffs had 10 years within which to 
make diversion, and proof thereof, for a bénéficiai use, in vlew of Laws 
Idaho 1915, c. 94. 

Appeal from the District Court of the United States for the South- 
ern Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Suit by the Twin Falls Salmon River Land & Water Company, a 
corporation, and another, against the Vineyard Land & Stock Company, 
a corporation. From the decree entered, défendant appeals. Affirmed. 

Frank K. Nebeker, of Sah Lake City, Utah, C. A. Boyd,.of Ogden, 
Utah, Edwin Snow,. of Boise, Idaho, and C. B. Henderson, of Elko, 
Nev. (Howat, Marshall, Macmillan & Nebeker, of Sait Lake City, 
Utah, of counsel), for appellant. ' 

Richards & Haga and J. L. Eberle, ail of Boise, Idaho, foi- appellees. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

€!=9Fàr otber cases see aame topic & KBY-NUMBER lu ail Kejr-Numberââ Sigests & làdexM 



VINEYARD LAND <fe STOCK CO. V. TWIN FALLS S. R. L. & W. CO. 11 

WOLVERTON, District Judge. This suit was instituted to déter- 
mine the conflicting water rights alleged by the parties, respective- 
ly, to hâve been acquired by prior appropriation. The défendant, 
appellant hère, is engaged in raising and husbanding stock upon the 
ranges, consistjng in most part, but not entirely, of lands it has ac- 
quired and now owns. It is alleged that thèse appropriations of water 
are from Salmpn river and its tributaries. The river extends for 
many miles in the state of Nevada, running in a gênerai northerly 
direction, crosses the northern boundary line into the state of Idaho, 
and continues in that state down to where its waters are captured by 
plaintififs, who are the appellees hère. The plaintifïs are the owners o£ 
a Project devised and constructed under the provisions of the Carey 
Act of Congress (Act Aug. 18, 1894, c. 301, § 4, 28 Stat. 422 [Comp. 
St. 1916, § 4685]), whereby is impounded ail the w^ater coming down 
Salmon river, by means of a dam of unusual dimensions, forming a 
réservoir in the stream. The dam being completed, water was first 
turned into it about May 1, 1911, and its use for irrigation began in 
June of that year. The appropriation was acquired under three per- 
, mits issued by the state engineer of the state of Idaho. Thèse permits 
are; (1) No. 2,659, for 1,500 cubic feet per second, with a priority 
as of December 29, 1906; (2) No. 3,267, for 500 cubic feet, with a 
priority as of August 22, 1907; and (3) No. 5,519, for 1,000 cubic feet, 
as of September 7, 1909. It was intended by the project to reclaim 
150,000 acres of land, but, because of the limited water supply, the 
System was reduced to reclaim approximately 100,000 acres only. Wa- 
ter rights hâve been actually sold aggregating about 73,000 acres. Th« 
entire water flow, however, never reached the dimensions of the first 
permit, and, generally, but a small proportion thereof . That thèse 
appropriations were regularly made and acquired there is no dispute ; 
the sole controversy being as to what appropriations the défendant has 
that are prior in time and superior in right to the plaintiflfs' appropria- 
tions. The principal ranches for which appropriations are claimed by 
the défendant are the Hubbard ranch, lying mainly in township 43, 
range 63 east, a small portion only extending into township 44 ; the 
Vineyard ranch, in township 44, range 63 ; the San Jacinto ranch, ex- 
tending from the center line of section 21, township 45, range 64, to 
about the south line of section 23, in township 47, range 64, being com- 
prised by townships 45, 46, and 47, range 64 east; and the Bridge 
ranch, on the Shoshone creek, a tributary to Salmon river, in township 
47, ranges 64 and 65. Other small appropriations are claimed from 
other tributaries to Salmon river, which will be mentioned specifically. 

The trial court decreed that défendant is entitled to 12,500 acre-feet 
of water to satisfy the rights which may be said to be prior to those 
of the plaintifïs. This comprises ail appropriations upon ail the 
ranches designated, as well as those to be specifically mentioned. The 
decree specifically describes the lands to which the appropriations are 
appurtenant, and defendant's counsel claim that thèse aggregate ap- 
proximately 11,660 acres, which a cursory estimate from the record 
confirms, but say there are in fact something over 3,000 acres of un- 
irrigated lands described in the decree. The trial court, however, in 
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its Opinion, îndicated that a prior right should be recognized in the 
défendant for the irrigation of 3,000 acres of hay land and 2,500 acres 
of pasture, aggregating 5,500 acres. ; Its basis for the duty of water 
was approximately 3 acre-feet for hay and grain land and ly^ acre- 
feet for pasture. 

The testimony on the part of the défendant relating to the diver- 
sions of water upon the lands claimed to hâve been irrigated, the dates 
diversions were made, the amount diverted, the spécifie lands to which 
the use was applied, and the seasonal application, is quite voluminoUs, 
and, as it covers many years, deperiding very largely upon the memory 
of witnesses, it is wanting in that spécifie and exact détail that one 
would wish to make it altogether dependable and relîable. Such a 
State of the record réquires, therefore, the application of the greatest 
care and diligence in resolving the ultimate f acts lïpon which to pass 
the decree. 

The defendant's stock ranges, located along Salmon river and its 
tributaries in both Idaho and Nevada, are at an élévation ràhging 
from 5,200 feet to 5,700 feet above sea level. The growing season for 
crops of grains and grasses is éonsequently short as compared with 
lower levels. That such crops may be satisf aetorily and profitably pro- 
duced cannot be questioiied; but as to grains and al f alfa, it may be 
conceded that they cannot be produced in such great abundance as on 
the lower levels. For instance, but two crops of alfalfa can be pro- 
duced during the season, while the usual croppings in the lower levels 
are three. The testimony in the record shows that, during the whole 
time thèse ranges hâve been occupied down to the time that this con- 
troversy arose, there were but about 21 acres of wheat and 27 acres of 
oats grown on the entire ranges. This is evidentiary in a way of the 
adaptability, or want of adaptability rather, of such lands fot profitably 
producing such crops. The ihference is tlaat such crops were not eco- 
nomically profitable for the stock industry, or the lands were not prof- 
itably adaptable for growing the same, taking into considération, along 
with the quâlJty of the soil, the short seasons and the convenience Or in- 
convenience of marketing owing to the distance from marketing centers. 
Thèse lands up to this time bave not been generally occupied for resi- 
dential or home purposes, and but few cabins hâve been maintained up- 
on the ranches, and those only for the habitation of range riders or 
caretakefs of stock, while the stock was being provided with feed in the 
late f ail or win ter season. • 

In a gênerai: sensé, the manner of ifrigàting the lands was by the 
flooding System; that is, depending in a measure on the flood waters 
that came down along about the month of June in such quantities as 
to overflow the bànks of the streams, but more generally upon th« 
construction of dams and barriers in the strearns, by rude and un- 
scientific methods, to throw the water out in such quantity as to cover 
the lands, and allow it to remain thereon a considérable length of time. 
The waters thus thrown out upon the land are coritrblled more orless 
by the construction of ditches and conduits for carrying them upon 
lands that they would not ordinarily reach in the usual course when 
thrown out of the natural channel. The ditches, most of them, until 
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later years, were of primitive construction, and in many instances 
were so laid as to make use of the sloughs and swales for conducting 
water to places of advantage. Latterly some of the ditches were built 
with greater attention to scientific construction, the most conspicuous 
of which is the Harrell ditch, which will be especially treated of later, 
Generally the water was used for producing the natural grasses in- 
digenous to those localities, including the rye grass, a very nutritions 
article of food for stock. In considérable measure the native grasses 
wëre produced in such quantities as to be eut for hay, and were so eut 
and f ed to stock as occasion demanded ; but by far the larger propor- 
tion of the area thus irrigated was utilized for pasturage only. This 
pasture land generally lies contiguous to the streams and the natural 
runways for the water. Much of it is grown over with willows in 
greater or less density, and other parts are occupied by sloughs and 
swales, where to some extent a coarse grass grows upon which the 
stock browse. In the more récent years water has been thrown ôver 
considérable areas of land covered with sagebrush, for the purpose, 
it is claimed, of promoting the growth of the natural grasses found 
there for pasturage purposes. This is upon the higher levels, and at 
best the grass found there is insignifîcant in quantity. By reason of 
the water table being near the surface, and the natural percolation that 
takes place in the soil, and considering also the overflooding, this meth- 
od of irrigation resùlts in the lower levels in returning very large 
quantities of water to the natural streams. 

Having made thèse gênerai observations, which apply practically 
without question, we will proceed to a considération of the testimony. 

We can best get at the most satisfactory results by a comparison of 
tnaps which hâve been.introduced in évidence as esdiibits, considering 
along with them the testimony giving statistics as the résuit of wit- 
nesses' observations. 

The witness L. W. Beason made measurements and surveys of de- 
fendant's property in 1914, and was engaged in the work, he and his 
subordinates, about eight months. This, it must be observed, was some 
seven or eight years after plaintiffs made their first appropriation. 
After relating what ditches he found, giving their measurements and 
capacities, the witness produced a map, defendant's Exhibit No. 11, 
covering the Hubbard and Vineyard ranches, which shows by the 
coloring the hay and pasture lands ; the total acreage being, hay land 
866.7 acres, and pasturage 1,728.3 acres. He also produced defendant's 
Exhibit 12, a map which covers the Salmon river or San Jacinto 
ranch, extending from Bird's Nest to Boar's Nest, with différent col- 
■orings iridicating the différent kinds of lands, such as first-class pas- 
ture lands, second-class pasture lands, etc. He gives the area of each 
class, ail claimed to be under irrigation, as follows: 

First-class pasture land 2,501.2 aères. 

Seccnd-class pasture land 1,073.7 " 

Hay land 1,766.2 " 

Grain laad 1,481.7 " 

Seeded to tlmothy..'., .' , 242.8 •• 

Total 7,065.4 " i 
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This, with the lands o£ the Hubbard and Vineyard ranches added, 
makes a grand total of 9,660.4 acres. 

The witness relates that there are nonç of the lands marked mead- 
owlands, or first or second class pastùre lands, that hâve not re- 
cejved the benefits of irrigation. Other plowlands were measured, 
not shown on the exhibit, of which there are 1,205.4 acres, ail under 
the Big ditch. This latter must be excluded, as will appear from a 
considération of the Harrell or High Line ditch. Witness also pro- 
duced a map, defendant's Exhibit No. 13, covering the Bridge ranch. 
This shows': 

Pasture land i. 428.0 acres. 

Pay ^nd. 124.8 " 

Grain land..... 27.3 •* 

Total 580.1 ' 

Making a grand total, comprising ail thèse ranches, of 10,240.5 acres. 

Gn.the other hand, the plaintiffs produced one E. B. Darlington, also 
a civil engineer, who made observations and estimâtes in 1911, three 
years earliet than those made by Beason, and yet four or five years 
later than the date of plaintiffs' iirst appropriation. He produced maps 
covering the Vineyard ranch and ail above that, including the Bridge 
ranch. Thèse are plaintiffs' Exhibits 11 and 18. The former shows 
by différent colorings the différent lands under irrigation in that year, 
and the latter désignâtes by various colors additional lands that de- 
fendant claims are under and subject to irrigation. On the Vineyard 
ranch the maps show : 

Hay land, irrigated 429.6 acres. 

Pâsture land, Irrigated 18.3 " 

Pasture land, not irrigated , , 83.8 •• 

Total, irrigated land 44T.9 " 

not irrigated 83.8 " 

As to the San Jacinto ranch, not including the Bridge ranch, thèse 
maps show : 

Hay land, irrigated. 1,083.4 acres. 

Pasture land, irrigated 788.6 " 

Alfalfa land, irrigated..... 140.2 " 

Wheat 21.0 " 

Total 1,983.2 •• 

On the Bridge ranch: 

Hay land, irrigated... 150.7 acres. 

Pasture, irrigated 57.6 " 

Pasture, irrigable 157.2 " 

Total 365.5 " 

— ^and a small aereage of wheat. 

Aside from thèse, there is a tract shown of 414.0 acres, dtsignated 
as hay not irrigated, and another tract of 1,117.4 acres, designated as 
pasture not irrigated. 
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To recapitulate, this shows : 

Hay and pasture land, irrigated 2,639.4 acres. 

Hay and pasture land, not Irrigated 241.0 " 

The two tracts last mentloned 1,531.4 " 

Making a grand total o( 4,411.8 " 

This witness bas not included in his maps nor in his testimony the 
Hubbard ranch. In making a résumé of the irrigated lands, he says : 

"The total area watered from SalmOn river was 2,265 acres ; from Shoshone 
creek (Bridge ranch), 160 acres ; from Jake's creek, 143 acres." 

For comparison, we should add to this estimate the Hubbard lands, 
comprising, as shown by defendant's Exhibit 11, by a calculation of 
the subdivisions alleged to be irrigated, 920 acres, making a total of 
5,331.8 acres. If this amount be deducted from defendant's estimate 
of 10,240.5, it shows a discrepancy between the figures of the parties 
of 4,908.7 acres. 

E. C. McClellan, testifying in rebuttal for défendant, shows that 
the total acreage under irrigation in the year 1889 from Bird's Nest 
to Boar's Nest was 4,178.4 acres, and on the Vineyard ranch 814.4 
acres, aggregating 4,992.8 acres, and that the total irrigation in 1904 
amounted to 5,981.2 acres. Thèse statements are discredited by cer- 
tain maps which the witness himself prepared, namely, defendant's 
Exhibit 4, purporting to show the area under irrigation on the Vine- 
yard ranch, and plaintifîs' Exhibit 32, exhibiting the lands under irri- 
gation extending from Bird's Nest to Boar's Nest. The coloring on 
thèse maps shows an irrigation in solido of ail lands within the de- 
lineations. The représentation as to the latter district is disproved by 
Beason's map, defendant's Exhibit 12, and as to the former is plainly 
disputed by other testimony in the case. 

Pursuing the inquiry further, relating to lands under irrigation else- 
where, according to Beason's testimony, defendant's Exhibit 7 covers 
lands on Trout creek, which are, as estimated, 50 acres of hay and 170 
acres of pasture; defendant's Exhibit 14, being of the Nall ranch, 
shows hay 53.4 acres, and pasture 104.3 acres ; defendant's Exhibit 15, 
Shoshone Basin ranch, 127.0 acres of hay, and pasture 914.7 acres — 
a total of 1,419.4 acres. This enlarges the discrepancy to 6,328.1 
acres, for the plaintiffs' testimony takes no note of thèse lands. 

Resting the déduction hère foc the présent, particular référence will 
be made to the testimony of Darlington given in rebuttal, he having 
produced a composite map, plaintiffs' Exhibit 33, on which irrigated 
lands are designated in red and lands not irrigated in green. Speak- 
ing from the map, he says : 

"On that part of plaintiffs' Exhibit 33 showlng the Vineyard ranch, colored 
In green, the land was very largely in sagebrush, rye grass and partly in- 
crusted with alkali. We could flnd no évidences of irrigation. We searched 
for it. A strip on the east side of Jake's creek and running down the west 
boundary of the tract was covered with sagebrush. It is the tract lylng 
between the fleld colored red and the Tunnel ditcli. It Is the land shown on 
defendant's Exhibit No. 4 as being irrigated. • • • Where It Is hatchéd In 
red has since been eleared." 
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Referring to a photograph taken near the crossing of the Tunnel 
ditch and Jake's creek, the witness continues : 

"The sagebrush land in the foreground of thls pleture shows the land 
that waa exchided. That land didn't bear any évidences of having been irrl- 
gated. I didn't flnd any ditches on it. I walked over It, just observing gên- 
erai conditions. I didn't make any spécial seareh for ditches at that tlme. 
I made observations with the view of iinding any sources of irrigation and tha 
land that was belng irrigated. The land at the north and east of the field in 
red on plalntifCs' Exhlbit 33 down the river and which is colored in green on 
that exhlbit, was grown up to wiUows and is nbt irrigated so far as I could 
flnd. There are no évidences of any Irrigation or ditch Unes. The land from 
the northerly llmlt of what is colored green on plaintlffs' Exhlbit 33, as 
part of the Vineyard ranch, and the little strip of green which appears at 
the southern Une of section 20, 45 north, is a narrow canyon overgrown with 
wlllows in the bottom. There are no ditches along there. The land In sec- 
tions 20 and 21, 45 north, and 17 and 16, 46 north, colored in green on 
plaintlffs' Exhlbit 33, Is overgrown with willows and eut up with sloughs. 
There was no évidence of artiflcial Irrigation. There Is évidence of overflow 
by the river during hlgh water season. The land in township 45 north, at 
the east of the strip colored red on plaintlffs' Exhlbit 33, and colored green on 
that exhlbit, clalmed by the défendant to be irrigated, is overgrown with 
willows and eut up with sloughs. I could discover no évidences of any 
ditches there. A large part of it would overflow during hlgh water of the 
river. There are sloughs through it, which in 1911 were overgrown with wil- 
lows and .sagebrush. I could see no slgns of any systematic use of them for 
irrigation. By systematic I mean artiflcial use, where water had been directed 
and controliéd." I thlnk those lands hâve not been eut over; they are covered 
with sagebrush ând willows. The land in section 34, between the two tlelds 
colored red on plaintlffs' Exhlbit 33, colored in green on that exhlbit, Is 
overgrown with wlllo\ys and other brush, and eut up by sloughs. The land 
in sections 22, 23, and 14. township 46 north, colpred in green on plaintlffs' 
Exhlbit 33, Is very largely in wlllows, rabbit bruèh, knd some sagebrush. I 
couldn't flnd any that had been irrigated. The Island south of the lane Is 
largely sand bars and gravel bars. The lane is represented by the white 
strip not colored, extending through section 14. Soutli of that was sand and 
gravel bars and sagebrush. The island north of the lane, colored In red, is 
eut up by sloughs and wlllows; not so much sagebrush north of the lane. On 
the eutire ranch from Bird's Nest to Boar's Nest, I would say there are be- 
tween 500 and 1,000 acres covered with willows. In some places they wlden 
ont into wide strips and in other pinces there la just a fringe along the bank. 
The river bank throughout thls entlre ranch from Bird's Nest to Boar's Nest 
is low relative to the surrounding country. The river overflows and floods a 
large part of it at certain tlmes of the year. It would overflow a considér- 
able part of it without dams in the river. The land I bave colored green and 
hatched in red represents land that bas not been either cleared or In cultiva- 
tion since the extension of the Hlgh Line ditch beyond the lane. The explana- 
tion I bave made as to the condition of the land that is colored green and 
not Included as Irrigable land, extends to other parts of the map and to which 
my attention bas not been particularly called," 

C. B. Stocking, another witness adduced for the plaintiffs, testi- 
fies referring to plaintiffs' Exhibit 33 : 

"Taking the land north of the lane between the border of the red Une and 
the east line of the river, there is a strip of land north of the lane, and 
partly south of the lane, of 1,117.4 acres; it extends north about a mile. I 
hâve included that as pastnrage not irrigated. It evldently is inundated in 
hlgh water, but the main part of it is covered with sagebrush and willows. 
Ttte wiUows are very thick in places and very wide In places; at the 
ùpper-énd they coyer practlcaliy the entlre strip from the east channel of 
the river over to the boundary of the irrigated land. North of that î hâve 
an area of 414 acres, classlfled as hay, not irrigated, on the island. There 
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were willows llning the banks of the stream and scattering willows across the 
Island. There were no ditches at that time. I looked the island over quite 
carefuUy and found no indications that there had been any ditches. The 
river in high water evidently overflowed. The land that is east of the east 
fork of fhe river, which would now lie under the Big ditch as constnicted, 
was at that time entirely covered with sagebrush. It was not under any 
ditch that was then carrying water, and the acreage was computed as lands 
that could be brought under the ditch. Going south of the San Jacinto lane, 
up as far as Mlddle Stacks, is an area which was included in this l,llî.4 
acres as pasturage not irrigated. The land that is south of the San Jacinto 
lane, Included between the branches of the river, Is land that is covered with 
sagebrush, gravel bars and willows. Over towards the west fork of the river 
there are large gravel bars and in sections down In the bottom the sagebrush 
is very thick, making walklng dlfficult. On the land south of the lane and 
east of the west branch of the river, marked or corrugated on plaintlffs' 
Bxhibit 33, is sagebrush and rabbit brush. There was no grass that I could 
flnd in the sagebrush, with the exception of rlght along the river bank. 
There was a strip probably 300 feet wide of rye grass that was quite tall In 
places ; it grew in bunches. PYom the looks of it, it had not been eut that 
year, beeause it interfered with the slghts of our transits. Between the 
Upper Middle Stack and what is known as the Big ditch, I hâve marked a 
strip designated as brush, containing 57 acres. I could find nothing in it but 
brush; no grass whatever; practically bare. In the strip that is green 
going from the Lower Mlddle Stack to the Upper Middle Stack, and the strip 
in green composed of the river and willows, I could see nothing that had been 
irrigated; nothing but brush, no rye grass to speak of. That Is the condi- 
tion ail the way up through the TJpper Middle Stack. I traversed the west 
side of the river, and the southern part is included in pasture designated as 
being irrigated, but which is more than 50 per cent, covered with sagebrush. 
It is very rough and some rye grass grows down towards the river banks. On 
the east side of the river there was nothing that I could flnd but sagebrush, 
and no more grass than would ordlnarily grow in the sagebrush. From the 
head of the Bird's Nest ditch, going over to the east branch of the river, there 
is a mass of willows that is almost impénétrable. We had to keep watch of 
the boys going through to see that they did not get lost. That is the condition 
to Contact and above, At the place marked green hère the river is In a narrow, 
rocky bottom, with willows on the bottom and I think a llttle grass between 
the clumps, such as you would ordlnarily see down on the river bottom. At 
the upper end of the Vineyard ranch, going up towards the mouth of what 
we call the old Vineyard ditch, is a strip of green of 42.3 acres, marked as 
pasture not irrigated. That lies down below the bluffs right next to the 
river and is fringed with willow clumps scattered through it, used as pasture, 
and in my judgment would be overflowed when the river got to a little lower 
than its highest mark. There are no ditches there. The section lylng north 
of the Vineyard and between the boundaries of the Tunnel ditch, was grown 
up to sagebrush and rye grass. On the east side of this Iwrder of grass Is 
sagebrush and rabbit brush and rye grass scattered through. From the ap- 
pearance of it it had not been eut. It was In bunches and where you find 
bunches you will find rye grass up probably two or three feet high. The 
north end of the Vineyard is what is known as Starvation field. ïhere was 
ne grass to be found. It was willows, sagebrush and bare ground. It is 
alkalied. Down below Starvation fleld, as far as it is colored, is slinply wil- 
lows. Sagebrush comes down to the willows. The willows bordered the 
river for a distance on each side, tind there was. no grass." 

[1] Now, it must be admitted that there is a wide différence be- 
tween thèse estimâtes on the part of plaintiffs and défendant; but if 
the real f acts were known as of the time of plaintififs' appropriation, it 
is believed that the différence would be, in great measure, reconciled. 
Plaintiffs' surveys and estimâtes were made three years earlier than 
those of the défendant, and the space of time intervening would, if 
245 F.— 2 
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the facts were absolutely known, in ail probability account for much 
of it. It at least renders plaintiffs' testimony the more reliable, be- 
cause the plaintiffs are speaking of a time much nearer the time of 
plaintiffs' appropriations. Furthermore, the testimony above spe- 
cially alluded to goes very strongly to the discrédit of defendant's esti- 
mâtes, 30 that one cannot say that they are in a reasonable measure 
reliable. We are impelled, therefore, considering also the en tire testi- 
mony, to give the greater crédit to the plaintiffs' estimâtes. In final 
conclusion on this phase of the case, taking the plaintiffs' estimâtes, 
there are included the two tracts of 414 and 1,117.4 acres respectively. 
Stocking says the former tract consists of wild hay irrigated; that 
"this is low-lying land along the river. The river flows on both sides 
of it, and it is covered with willows and wild grass. I never found any 
irrigating ditches on it." The latter tract, which he mentions as con- 
taining 1,117.4 acres, he says is wild land; that "this is grown up with 
sagebrush and wild rye grass and willows and has never been irrigat- 
ed." If the aggregate of thèse tracts be deducted from the total of 
5,361.8 acres, there would remain 3,830.4 acres. Or if the latter tract 
only be deducted, there would remain 4,244.4 acres. In one aspect or 
the other, thèse figures represent lands irrigated from the Bridge ranch 
to the Hubbard ranch, inclusive. This gives crédit for the entire 
amount that defendant's maps show was irrigated on the Hubbard 
ranch, namely, 920 acres. Deducting thèse figures from the trial 
court's estimate of 5,500 acres, there is left in the one case 1,669.6 
acres, and in the other 1,255.6 acres. This latter figure is in ail proba- 
bility quite sufficient to cover ail irrigated lands comprised by the out- 
side ranches. 

[2] We concur with the trial court's estimate of 5,500 acres, as com- 
prising ail the lands which were under irrigation at the time of plain- 
tiffs' appropriations. 

The foregoing conclusion, it will readily be seen, is in anticipation 
of the inquiry as to the extent to which the appropriation of water 
by means of the Harrell or Big ditch is prior to the plaintiffs' appro- 
priation. In reality, the two subjects are distinct one from the other, 
and require separate discussion and treatment. 

The first construction of the Harrell ditch was to take the water eut 
of Salmon river in the northeast qtiarter of section 9, township 45 
north, range 64 east, and run it into Roland East Side slough, which 
was but a short distance. The next was to capture the water from 
Roland slough, in the southeast quarter of the northwest quarter of 
section 34, in township 64. "It extended along the east side of the 
bottom," says McClellan, "and up to 1904 had been carried about three 
miles in length, to. a point opposite the San Jacinto lane, and for an- 
other quarter of a mile was partly constructed." The présent location 
of the ditch waà niade in 1892, after which McClellan relates he ran 
a lihe for the Harrell ditch throughout its entire length. This was 
dprie in Sëpténiber, 1897, and construction commenced immediately 
aifterwards. That, he relates further, is the ditch which was construct- 
ed entirely down to the San Jacinto lane, and perhaps a little below, in 
1904. On cross-examination of McClellan, it appears that the Harrell 
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ditch was constructed f rom the river to the Roland East Side slough in 
the fall of 1893. The next spring the slough was enlarged fora dis- 
tance of perhaps a mile. Moore did some work on the ditch in 1894. 
In 1897 the ditch was started from the Roland slough. It- was laid 
out 77 chains in length, and nearly, if not ail, constructed that fall. 
That work carried it to a point "a good three miles and a half above 
the San Jacinto lane." The next September'(1898) the extension of the 
ditch was laid out to a point opposite the San Jacinto latie,. 330 chains 
in ail. The terminus of the Harrell ditch in 1909 was the same as in 
1904. The witness laid out some work in 1909. He surveyed from a 
point a quarter of a mile nof th of the San Jacinto lane to the point of 
crossing Trout creek, since which time he has had nothing to do with 
the ditch. 

Darlington first saw the Harrell ditch in 1910. Itthen had been 
built to a point about 300 yards belbw the road in section 13. • There 
was a strip of sagebrush land ail along the canal until it got up near the 
head, and then wild hay meadows along the river. In 1911 most of 
the land on the San Jacinto ranch between the river and the HarrèU 
ditch was still in sagebrush. At that time some land had been irrigat- 
ed from the Roland slough, and a Uttle strip from the Harrell ditch. 
During the year 1911 the Harrell ditch was built to a point probably a 
mile and a half further north, and somewhat eàst into section 7, and 
since that time has been extended almost to Shoshone creek. About 
5,000 acres were brought in under the new construction. 

Hugh McGuire relates that he did some work on the Harrell ditch 
in 1901, namely, extending the. ditch from the lane to the old work, 
and that the first extension after that was in 19Q4,;virhen it was con- 
structed across the land about a quarter of a mile. That part was 
not used for irrigation while he was there, and it was in that condition 
to the end of 1906, when he left. 

Adam Patterson testifies that he took charge of the defendant's 
properties November 1, 1908, and that they built the Harrell ditch 
from San Jacinto lane to a point north of where the ditch makes a big 
bend. This extension was made in the latter part of May or the first of 
June, 1909. McClellan had laid out the Une. The big bend that the 
witness alludes to, probably, is in section 1, township 47, range 65. 

Thomas R. Beason testifies that he went uponthe defendant's prop- 
erty in 1910. At that time the Big or Harrell ditch was not completed ; 
the upper end of it was used for irrigating land above the lane. There 
was work done on the Big ditch in 1910, 1911, and 1912, and it was 
completed to the présent terminus in 1912. In 1911 they clëared 500 
or 600 acres, and put a couple of hundred acres in grain in 1912. In 
1913 the total cleared and broken was 1,700 acres, and in 1914 about 
that area was sowed to oats; and they broke up 1,200 acres additional. 
On November 28, 1892, the Sparks-Harrell Company filed notice of 
location and claim of water to be diverted from Salmon river suffi- 
cient to irrigate some 4,000 acres, which relates to the intended appro- 
priation by the Harrell ditch, and on June 12, 1899, filed an amended 
notice claiming an appropriation of 200 cubic f eet of water, and speci- 
fying more particularly the lands to be irrigated. The construction 
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and diversion subsequently made are claimed to hâve been in pursu- 
ance of those notices. 

To recapitulate : The notices for the appropriation of water from 
Salmon river by construction of the Harrell ditch were filed, the first 
in 1892, and the second in 1899. In 1897 McClellan ran the survey for 
the ditch throughout its entire length. The first construction was to 
build a ditch- from the river tù the Roland slough. The next construc- 
tion vi'as to capture the water from the slough some distance below by 
means of the ditch, which was extended 77 chains in the f ail of 1897. 
The next extension was to the San Jacinto lane. This was in the main 
completed in 1904. It was related that the terminus of the ditch was 
the same in 1909 as in 1904, and f ùrther that there was a strip of sage- 
brush land ail along the canal, extending up to near its head. This was 
the case still in 1911. There was ah extension in 1909 to the big bend, 
and in 1910, 1911, and 1912 the ditch was. extended to its présent ter- 
minus. In 1911, 1912, 1913, and 1914, large areas under the ditch were 
reduced to cultivation, and presumably water was applied thereto from 
the ditch. 

The inquiry is, to what extent was there an: appropriation of water 
prior to the plaintifFs' appropriations, the first of which was made in 
1906? 

There can be no doubt that, if ail this extension of the High Linè 
canal had been made and the water applied to the lands under the 
canal prior to plaintiffs' appropriations, défendant would hâve had the 
better right. The défendant and its predecessor, however, hâve been 
dilatory in maturing their appropriation, and, if they hâve not acquired 
a superior right,' itis becaus'e of their làck ùi diligence in applying the 
water to the soil. Five years elapsed before the construction of the 
-ditch for âny considérable distance,' af ter the project was entered upon 
by filing the notice of location and making survey of the line, and 7 
years additional elapsed before its extension to the San Jacinto lane. 
No further extension was made until five years later, when the ditch 
was partially constructed to the big bend, and it was not finâlly com- 
pleted until two years beyond that time. No considérable efïort was 
made to apply the water to irrigation purposes on the sagebrush land 
lying under the ditch until 1911, which was about 19 yéars after the 
project was entered upon. 

[3, 4] An appropriation of water from a public stream may be 
initiated by notice, now required to be given by law in some, if not 
ail, of the arid states, or by actual diversion from the stream. Either 
process is evidentiary of the intent on the part of the person giving 
the notice to make an appropriation. ïn the former case, the notice 
would indicate the amount of the intende<i appropriation ; in the lât- 
ter, the capacity of tbe ditch or conduit by which the diversion is ac- 
tually made would be indicative of the appropriator's thought as to 
the amount of water designed for use. Thèse methods are only initia- 
tory of the appropriation. Other steps must be taken. before the ap- 
propriator's ptirpôse can ripen into a' completed appropriation. Thèse 
first steps, however, will enable the appropriator to claim his right as 
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against subséquent appropriations until his scheme has been completed. 
It has been said that : 

"The diversion of the water ripens Into a valid appropriation only wliere It 
Is utilized by the appropriator for a bénéficiai use." Hewitt v. Story, 64 
Fed. 510, 12 0. 0. A. 250, 30 L. R. A. 265 ; Walsh v. Wallace, 26 Nev. 299, 67 
Pac. 914, 99 Am. St. Rep. 692; Nevada Ditch Ce v. Bennett, 30 Or. 59, 45 
Pac. 472, 60 Am. St. Rep. 777. 

See, also, Wiel on Water Rights in the Western States (3d Ed.) 
§ 478. 

[5] It is a principle of law, recognized by authonties, that an ap- 
propriator must exercise reasonable diligence, after he has initiated 
an appropriation, in applying the water to a bénéficiai use. If he 
f ails in this, he will be held to hâve abandoned or forfeited his right, 
as it may aflfect appropriations acquired in the rtieantime. He cannot 
play the dog-in-the-manger act, and expect for ail time to deprive other 
intended users of the benefits to be derived from appropriations regu- 
larly and legally instituted or made. The Ophir Silver Mining Co. v. 
Carpenter, 4 Nev. 534, 97 Am. 'Dec. 550. 

[6] "Diligence," as hère employed, is largely a relative terni, and 
its proper application is to be determined by the f acts in each particular 
case as they are made to appear. What would be accounted diligence 
under a particular state of f acts might not be so accounted under dif- 
férent circumstances. Thus a person making an appropriation for the 
irrigation of a small tract of opeo land ready for the plow would be 
expected to apply the water to the bénéficiai use intended in a niuch 
shorter time than one making a diversion for application upon a large 
tract, where it was necessary to clear the land of brush and shrubbery 
f ound théreon before it could be made adaptable to cultivation. And, 
again, the means that the intending appropriator has at hand, whether 
meager or ready, has an important bearing upon the situation, and will 
be taken into account as to whether proper diligence has been employed. 

[7] In the light of thèse observations, we may détermine whether 
the défendant company and its predecessor, the Sparks-Harrell Com- 
pany, had employed proper diligence in reducing their intended ap- 
propriation to a bénéficiai use prior to the time when the plaintiffs 
made their appropriations. From the time notice had been given by 
Sparks-Harrell Company of its intention of making its appropriation, 
namely, November 28, 1892, to the time of plaintiffs' appropriation, 
more than 14 years had elapsed, and yet the Big ditch had not been 
constructed from a point a quarter of a mile north of the San Jacinto 
lane. Some progress had been made before that time from the head 
of the ditch at its junction with the Roland East Side slough, but the 
ditch had been constructed only to the San Jacinto lane in 1904, which 
was 12 years after the notice was given, and 7 years after McClellan 
made his survey of the proposed High Line ditch. In the meantime, 
from 1904 up to the date of plaintiffs' appropriation, no attempt had 
been made to reduce the sagebrush land under the ditch to cultivation, 
although the water had been thrown out upon it for the purpose of 
producing in gr.eater abundance the native grasses found among the 
sagebrush.. Thé grasses there found were scanty and spaxse; nor did 
irrigation serve largely to promote ' their growth. The employment 
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oi water, for this purpose çan scarcely, in this cjay of agricultural 
progress in the arid states, be classed as a bénéficiai us,e. Further, it 
does not appear but that the defendant's predecessors had means at 
their conjmand for constructing this ditch and applying the water to 
the lands under the ditch in a very much shorter time. Indeed, when 
the présent compEiny once entered upon the work in earnest, it appear s 
that it not only constructed the High Line' ditch to its terminus, but 
reduced the greater part of the lands under it to cultivation in the 
space of 4 years, from 1911 to 1914. 

We conclude, therefore, that because of the want.of diligence on the 
part of the défendant and its predecessor in constructing the High 
Line ditch and the application of the water through it to a bénéficiai 
use, défendant has lost whatever initiatory rights it may hâve acquired 
to an appropriation; fin so far as it afïects the plaintiffs' appropriations, 
and must be relegated to their superior and paramount rights. 

[8] We corne now to the subject of the duty of water. The law 
in Nevada respecting the same seeiris to be fairly well settled : 

"No person can, by virtue of a prlor appropriation^ clalm or hold any more 
water than Is necessary for the purpose of . the appropriation. * • • It 
must be exercised with référence to the gênerai condition of the country 
and the nécessitiez of the people, and not so as to deprlve a wholè nelghbor- 
hood or community of its use, and vest an absolute monopoly In a single 
Indlvidual." Bames v. Sabron, 10 Nev. 217, 243, 244. i 

An appropriation does not extend in a légal sensé to any water ex- 
cept such: as is used beneficially. Dick v. Caldwell, 14 Nev. 167. 
, An apprppriator is entitled only to the amount of water he needs, 
economically and reasonably used, and when he has that he cannot pre- 
vent others from using the surplus. Roeder v. Stein, 23 Nev. 92, 42 
Pac. 867, 868. 

"The law is that an appropriatpr Is only entitled to so much water, economi- 
cally used, wlthln his appropriation, as Is necessary to irrigate his land. 
The necessary amount of water varies with the seasoûs." Goteili et al. v. 
Cardellî et al., 26 Nev. 382, 69 Pac. 8. 

"Cutting wlld grass produced by the overflow of the river, or, as expressed 
by the witnesses, by the water of Reese river coming down and spreading 
over the land, was not an appropriation of that water, wlthin the meaning of 
that term. Nelther was the grazing of the land an appropriation of the 
water, under the facts." Walsh v. Wallace, supra. 

See, also. Union Mill & Mining Co. v. Dangberg (C. C.) 81 Fed. 73. 

The statutes of the state on water rights and irrigation promulgate 
a like policy, ànd are in harraony. with tibese views. 

Other States hâve adopted the samç principle. The Suprême Court 
of Idaho has this to say on the subject: 

"In determinlng the duty of water, référence should always be had to 
lands that hâve been prepared and reduced to a reasonably good condition 
for irrigation. Bconomy must be required and demanded in the use and ap- 
plication of watér. Water users should not be allowed an excessive quantity 
of water to compensate for and counterbalance their neglect or indolence in 
the prepara,tion of their lands for the successful and economlcal application 
of the water. One farmer, although he has a superior water right, should 
not he allowed to waste enough water in the irrigation of his land to supply 
both hlm and his nelghbor, simply because his land is not adequately prepared 
for the economlcal application of the water." Farmers' Go-operative Ditch. 
Co. V. Kiverside Irrigation Dist., 16 Idaho, 525, 102 Pa& 481. 
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Of like effect is Hough v. Porter, 51 Or. 318, 95 Pac. 732, 98 Pac. 
1083. 

[9] The trial court, by a careful analysis, having in mind, no doubt, 
the Herrington report, which was not introduced in évidence but re- 
ferred to by counsel and stipulated that it might be considered, has 
concluded that 12,500 acre-feet was sufficient to answer the needs of 
the défendant under its appropriations, which seems to us to be a f air 
and équitable estimate. It is unnecessary to foUow the reasoning hère. 
Some observations pertinent to the inquiry may be indulged in, how- 
ever. 

[10] The court has allowed practically 3 acre-feet for 3,000 acres, 
and 1% acre-feet for 2,500 acres. Practically ail the land to which 
the appropriations were applicable is low and nearly level, and lies at 
only a slight altitude above the water as it flows in the streams, and 
by reason of percolation f rom the streams and the sloughs which 
traverse the territory in some sections, and the nearness of the water 
table to the surface of the soil, must receive considérable subirrigation, 
the amount of which, of course, is not readily ascertainable. Such 
land, as reason suggests, does not require the same amount of sur- 
face irrigation as land lying at a higher level, or table-land, where its 
only source of irrigation is from the surface. It is argued that the 
measurements of water taken in 1914, which f orm the basis of the Her- 
rington report, do not include the Hubbard, Nall creek, Upper Trout 
creek, Big creek, and the Shoshone Basin territory. True, that is the 
case. But in that year défendant was absolutely f ree to use ail the wa- 
ter it cared to, and probably used it upon ail the lands that it now claims 
were subject to irrigation in that year, on the Vineyard, San Jacinto, 
and Bridge ranches, which comprised a larger area than that which we 
now find, from a considération of ail the diversions upon ail the ranch- 
es, the défendant is entitled to irrigate with prior right to that of plain- 
tiffs. Further than this, the hay land claimed to be irrigated in 1914 
on thèse ranches is small in area in proportion to the pasture land. 

It is urged also that the irrigation season commences April Ist, and 
not May Ist as found by the court, and that the estimate of water suited 
to the needs of défendant should be increased proportionately by rea- 
son thereof. The witnesses who hâve spoken on the subject agrée that 
irrigation in previous years began on defendant's ranches about April 
Ist, and to this there seems to be no contradiction. The System in iJiat 
time of the year was evidently by simply flooding thèse hay and grass 
lands. The witnesses also seemed to think that kind of use was béné- 
ficiai in producing an increased amount of hay and grass, but it is 
certainly not the highest use to which it may be devoted, at any rate 
as it respects the irrigation of pasture. 

Mr. Bark, who has made a study of irrigation, says: 

"Up to a certain point the more water tbe more pasture, and It wlll re- 
<iuire fully twice as mucli as for grains. I don't think I ever found the point 
in the pasture lands after which the application of more water would re- ' 
suit in no increase, or an actual decrease, of the crop, because we never put 
water enough on. We hâve put about 4^ acre-feet on upland pastures and we 
fitlU got more pasture." 
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The witness does not claim to hâve any scientific information as to 
the amount of water it would require for producing wild hay and pas- 
ture under conditions existing with respect to defendant's lands, vvhere 
irrigation has been previously applied. He says, however: 

"Under those conditions I think there Is no metliod by wliicti the amount 
of water so diverted upon tlie land could be measured, because it gets a 
lot of it by capillary attraction, subirrigation laterally." 

A table was produced showing the duty of water for alfalfa. It was 
put in évidence, and shows a constantly increasing yield, as the water 
was applied in six divisions, beginning with 1.18 acre-feet and ending 
with 3.78 acre-feet to the acre. It will be observed in the fourth divi- 
sion, with the application of 2.61 acre-feet, there was produced 5.6 
tons to the acre, with 2.14 tons to the acre-foot. The fifth division 
shows the application of 2.99 practically 3 acre-feet, with a production 
of 6.59 tons to the acre, or 2.20 tons per acre-foot. The sixth applica- 
tion was of 3.78 acre-feet, with a. product of 6.8 tons per acre, and 1.8 
tons per acre-foot. There was a constantly increasing soil moisture 
left at the close of the season, running from 10.08 to 19.44 per cent., 
except that in the fourth division there was 17.12 per cent, against 
16.92 per cent, in division 5. Thus it is shown that there is a point 
where the économie application reaches its maximum utility. It ap- 
pears by the fifth division that, by the application of approximately 
3 acre-feet, 6.59 tons were produced to the acre, being 2.20 tons to the 
acre-foot; while the sixth division shows an increase in tonnage per 
acre, there is a substantial decrease per acre-foot. We may test the 
économie utility by supposing the grower was buying the water with 
which to irrigate his land. Would he pay for the increased supply and 
take the larger yield, and the less percentage of yield per acre-foot, or 
would he be contented with the smaller yield, as indicated by division 
5, and pay more than proportionately less for the water? He would 
probably do the latter, since the larger yield is only about ^/lo of a 
ton per acre above the smaller, while the increase of his water pur- 
chase would be about ^'/loo of an acre-foot to the acre. This demon- 
strates that the allowance of 3 acre-feet to the acre for alfalfa is as 
much, probably, as could be economically applied. 

The witness Bark says that the water required for the irrigation of 
hay is about the same as for alfalfa. The experiment whereby the 
table was produced was, evidently on upland. He says further, in 
eflfect, that if you keep putting more water into the soil and leaving 
more thereon at the end of the season, unless you hâve excellent 
drainage, you will water-log your land in a short time, and render it 
valueless. 

Following the witness further, he is of the opinion that pasture 
needs about 10 light irrigations per year, extending from about April 
Ist to September 30th, or possibly into October. He explains that 
pasture is of shallow-rooted grass, and there is no need to soak it deep, 
but that a light irrigation should be oftener applied. A light irriga- 
tion, he further explains, is about 3 acre-inches, which, if reduced to 
acre-feet, there being 10 irrigations per season, would amount to ly^ 
acre-feet for that time. 
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"That method is adopted," says the witness, "on pastures that are grazed 
conttnuously during the summertime so as to keep up the growth of grass. 1 
don't think it would require as much water, although I don't pose as an ex- 
pert in that particular Une, to produce a growth that was to be grazed off 
after the summer range has been exhausted, as it would If you had stock on it 
ail the time. * * * It usually takes a little less water where the altitude 
Is hlgher; there isn't so much evaporation, cooler nights, and the season Is 
shorter." 

Considering further, then, what is to be found in the discussion by 
this witness, as has been previously remarked, from the fact that de- 
fendant's hay and pasture lands lie low and approximately level, with 
the water table near the surface and the percolation from the streams 
and sloughs considérable, we are persuaded that 1% acre-feet to the 
acre for the pasture lands, as allowed by the court, is quite sufficient 
for the économie irrigation of such lands. 

There is another condition to be considered ; that is, as the évidence 
seems to indicate, there is a time in June or early in July of each year 
when the water rises to such an extent that much of the land is fiooded, 
notwithstanding the streams may be kept free from obstructions. 
Thèse flood waters go to the benefit of défendant. The decree further- 
more lîxes no limitations upon the time of rise. So that défendant 
may use the water early or late, as it is disposed, so that it does not 
■ use more than the quantity prescribed during the season. 

The findings of the court, as to the quantity of water to which the 
défendant is entitled prior in right to the plaintififs, are therefore 
approved. 

The défendant challenges the jurisdiction of the court to make pro- 
vision in its decree as follows : 

(a) That défendant must use the waters constituting its prior right 
only upon certain lands irrigated prior to 1907; (b) that it must in- 
stall in its canals and ditches automatic measuring devices and refrain 
from the use of any water for the irrigation of its lands without the 
use of such devices; (c) that such measuring devices shall at ail times 
be subject to the inspection of the plaintifïs, who shall bave the right 
perpetually to go upon and over defendant's lands in NeVada for the 
purpose of such inspection; and (d) that the court retain jurisdiction 
to make rules touching the manner of diverting, measuring, and dis- 
tributing the waters belonging to «défendant in Nevada, and for direct- 
ing that défendant "keep accurate and detailed records of the amounts 
of water diverted and to require reports to be filed from time to time 
of the amounts so diverted, and generally to make such orders as may 
be found reasonably necessary to give effect to the decree, and to ap- 
point commissioners or watermasters to make distribution in accord- 
ance with its terms." 

[11] The question is presented as to the extent to which the judg- 
ment and decree of a court exercising jurisdiction in one state may 
become operative in another. And, incidentally, it is urged that, as to 
the waters of streams which are interstate in character, their benefits 
should be equitably distributed between the states through which they 
flow. The thought comes from the suggestion of the court, in Kansas 
V. Colorado, 206 U. S. 46, 117, 27 Sup. Ct. 655, 51 L. Ed. 956, that 
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there might come a time when such a distribution would hâve to be 
made of the waters of the Arkansas river. A sufficient answer to the 
contention is that the pleadings and évidence in this case disclose no 
such condition as to requiré an eçittitable distribution of benefits of 
the waters of Salmon river and its tributaries between the states of 
Idaho and Nevada; and besides, the matter is one for adjustment be- 
tween the States; it is not for individual users to raise a controversy 
about the use of such water in another state, out of the territorial 
jurisdiction of the court. 

[12] As to the main question, this court bas determined, by the 
case of Rickey Land & Cattle Ço. v. Miller & Lux, 152 Fed. 11, 81 
C. C. A, 207, that a suit of the nature hère maintained is essentially 
one to quiet title to real property, and that it is local and not transitory. 
The Rickey Land & Cattle Company, in that case, set up certain rights 
in Califomia that it claimed to the waters of thé stream, and we held 
that its cross-complaint setting up such rights could not operate to 
defeat complainant's cause, but only defensively, "and not to give the 
défendant a right to hâve its title also quieted in the state of Cali- 
fomia." Hawley, District Judge, in the same case, on thç trial in the 
District Court, had this to say : 

"It [the court] cannot, by any decree whiçh It may make In tlila suit, direet- 
ly reach the dams, reserrolrs, or dltdies belonglng to the défendant located 
entirely wlthln the state of Califomia." Miller & Lux v. Rickey [C. C] 127 
Fed. 573, 575. 

In this expression of the law we concur. But has the plaintiff no 
remedy where a défendant has been personally served and appears in 
the court, and is enjoined forever from doing certain things in another 
state to the détriment of plaintiff's rights ? The authorities are clear 
that he has. Such a remedy was sustained in the Rickey L,and & Cat- 
tle Cô. Case, supra. 

Bttt it is insisted hère that the decree goes beyond the jurisdiction 
of the court to adjudge and provide. A court of chancery is without 
jurisdiction to give compensation for a. nuisance or tort to real prop- 
erty lying in another jurisdiction Or state, nor can it enjoin or restrain 
the çontinuance of such a nuisance. Northern Indiana R. Co. v. Mich- 
igan Cent. R. Co., 15 How. 233, 14 L,. Ed. 674; Mississippi & Missouri 
R. Co. V, Ward, 2 Black, 485, 17 h- Ed. 311. Nor is it within the 
power of such a court to déclare a deed to lands in another state null 
and void. Carpenter v. Strange, 141 Ù. S. 87, 11 Sup. Ct. 960, 35 
h. Éd. 640. 

[13] The reaspn assign,ed for the latter holding is that, while a 
court of eqiiitr may in a proper case compel a party to act in relation 
to property not within its jurisdiction, its decree does not operate di- 
rectly upon the property, nor aflfect the title, but is made effectuai 
through the coercion of the défendant. That is to say, the rem may 
not be af^eçted by the direct opération of the decree where it is beyond 
the territorial jurisdiction of the court, but the court may, acting in 
personam, coerce action respecting it. 

Massie v. Watts, 6 Cranch, 148, 3 L,. Ed. 181, is illustrative as well 
.as déclarative of a hke principle. The case was instituted in a Ken- 
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tucky court for the purpose of obtaining a conveyance of land in Ohio. 
Objection was made to the jurisdiction of the court to give the relief 
desired. Chief Justice Marshall, after premising that there was much 
reason for considering the action local in character and for confining 
it to the court sitting in the state where the lands lay, says : 

"Was this cause, therefore, to be consldered as Involvmg a naked question 
of title, was it, for esample, a contest between Watts and Powell, the juris- 
diction of the circuit court of Kentucky would not be sustalned. But whëre 
the question changes Its character, where the défendant in the original action 
Is liable to the plaintiff, either in conséquence of contract, or as trustée, or 
as the holder of a légal tltle aoquired by any specles of mala fldes practiced 
on the plaintiff, the principles of equlty give a court jurisdiction wherever 
the person may be found, and the drcumstance, that a question of tltle may 
be Involved in the inquiry, and may even constitute the essentlal point on 
which the case dépends, does not seem sufficient to arrest that jurisdiction." 

After citing cases, among which was Penn v. Lord Baltimore, 1 
Vez. 444, where the Chancellor of England decreed the spécifie per- 
formance of a contract respecting lands lying in North America, tha 
distinguished jurist deduces the principle that; 

"In a case of fraud, of trust, or of contract, the jurisdiction of a court of 
chancery is sustainable wherever the person be found, although lands not 
within the jurisdiction of that court may be afEected by the decree." 

The principle is rather more broadly stated in Phelps v. McDonald, 
99 U. S. 298, 308 (25 L. Ed. 473), as follows: 

"Where the necessary parties are before a court of equlty, it is Imma- 
terial that the res of the eontroversy, whether it be real or personal property, 
Is beyond the ten-itorial jurisdiction of the tribunal. It has the power to 
compel the défendant to do ail things necessary, according to the lex loci rel 
sltae, which he could do voluntarily, to give full effect to the decree against 
him." 

The principle, in its more comprehensive statement, was applied in 
Cole V. Cunningham, 133 U. S. 107, 10 Sup. Ct. 269, 33 h. Ed. 538, 
which was a suit by a citizen of Massachusetts to enjoin a défendant, 
a résident of the same state, from prosecuting an attachment and 
garnishment in the state of New York involving the property of com- 
plainant. 

The principle was also applied by this court in Rickey Land & Cat- 
tle Co. V. Miller & Lux, supra, and was later applied in thé Salton 
Sea Cases, 172 Fed. 792, 820, 97 C. C. A. 214. The latter cases were 
instituted in the superior court of California, and removed into the 
Circuit Court of the United States for the Southern Division of the 
Southern District of California, to restrain in one phase of the eon- 
troversy the diversion of water in Mexico, which was beyond the ter- 
ritorial jurisdiction of the court. Among others, the decree contained 
the f ollowing provisions : 

"That défendant be perpetually enjolned and restrained from divertlng 
from the Colorado river any of the waters thereof,' In excess of the sub- 
stantial needs of the people dépendent upon the canal, described in complain- 
ant's bill of complaint, for water supply for domestlc and irrigation uses and 
purposes, and such other lawful purposes as the same may be applied. 
to. • * « 
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"That the sald water so dlverted, whatever may be the amount, shall be 
so controlled and used that the same shall not flow upon the lands of the 
complainant described in the blU of complaint. » * • 

"That the défendant be required to regulate the flow of any water that 
may be dlverted by It so that there shall be no waste water flowlng therefrom 
as the resuit of such diversion upon or over the lands of complainant, above- 
described. 

"That sald défendant be restrained from tuming out of Its eanals any 
waste water at any point whenee the same wlU naturally flow upon or 
over the lands of complainant, or flow Into the lake now covering the Salton 
Sink, and thereby substantially increase the amount of water therein, or 
malntain; thé amount of water therein, or prevent the decrease thereof by 
natural causes." 

By the second and last of the Salton Sea Cases, which was in the 
nature of a proceeding for contempt for violating thèse provisions of 
the decree, the provisions v^ere themselves in effect approved, although 
they were designed to be effective in Mexico outside of the territorial 
jurisdiction of the court. The object of the cases was to prevent the 
continuation of a nuisance being perpetrated in Mexico as well as in 
California, causing damage to the complainant's properties in Cali- 
fornia. 

[14] Now, turning to the case in hand, the decree complained of 
goés but little further, if any, than that part of the decree above set 
out in the Salton Sea Cases. It is true that the trial court has con- 
fined the use of the water to be diverted by défendant, to which it has 
a right superior to that of the plaintiffs, to such lands as were irri- 
gated prior to 1907. This is setting bounds to the territorial use of 
Sie water. Ordinarily, one having obtained the right to prior use of a 
given quantity of water is not restricted as it respects the place of its 
use, and may change it to a différent locality frqm that where first 
applied. He may also change the point of diversion and the character 
of its use if the rights of others be not affected thereby. Union Mill 
& Mining Co. v. Dangberg (C. C.) 81 Fed. 73. 115. 

[15] In the case at bar there is a spécial reason for confining the 
use of defendant's prior right to the lands irrigated prior to 1907. By 
the estimate of the trial court, in which we concur, if the 12,500 acre- 
feet of water is used upon such lands, by reason of percolation 8,500 
acre-feet would find its way back into the stream, and the loss to the 
plaintiffs would amount to about 4,000 acre-feet only. If, however, 
the whole of the 12,500 acre-feet was carried away to another locality,. 
where it would ail be absorbed and none of it would reach the channel 
of the river again, the loss to the plaintiffs would be that much greater. 
The real condition is, when the plaintiffs' rights are consulted, that the 
defendant's absolute appropriation prior in time to that of plaintiffs 
is the 4,000 acre-feet only, becâuse the remainder of the 12,500 feet 
is returned to the stream after use. So that, if the défendant is to 
hâve the use of 12,500 acre-feet of water superior in right to that of 
plaintiffs, in justice and equity its use should be confined to that par- 
ticular locality where it was being used when plaintiffs acquired tiieir 
appropriation. 

Now, if the court has not the power, proceeding in personam, to 
restrict the defendant's use of the water to a circumscribed locality. 
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it would be practically powerless to do justice between the parties liti- 
gant. We are convinced, however, from the authorities above con- 
sidered, that it bas such power in ample scope to protect the plain- 
tiffs from the diversion of the water to any locality where it would 
conduce to their in jury. It will be noted that the decree does not at- 
tempt to describe the exact metes and bounds of the lands to which 
defendant's appropriation was first applied, or was being applied at 
the time of plaintifiEs' appropriation, but déclares only that the same is 
included witnin certain légal subdivisions which embrace a very much 
enlarged territory as compared with that upon which appropriations 
were actually made, the purpose being to confàne the use of the' water 
to certain definite délimitations, with a view to preventiiig its being 
carried away to localities where the resuit would be to lessen the flow 
in the stream, to the détriment of plaintiffs. There is no attempt by 
the decree to quiet the defendant's title to its appropriations, but only 
to détermine what they were and to what lands applicable, with a view 
to doing justice between the parties. 

[16] It is furthermore necessary, to protect the plaintiffs against 
the encroachments of défendant, that the water be measured. The 
proper measurement is a duty personal to the défendant. It was al- 
together appropriate, therefore, that the court impose upon the défend- 
ant the obligation of installing automatic measuring devices, and, for 
the protection of the plaintiffs, thesè should be subject to their inspec- 
tion. So it is respecting rules regulating the manner of diverting, 
measuring, and distributing the water and the keeping of records of 
the amount of water diverted, etc. Thèse were ail directions of the 
court operating in personam, and not directly upon the res, and were 
and are within the court's équitable jurisdiction to détermine' ^nd dé- 
clare. 

[17] It is also assigned as error that the court quieted title in plain- 
tiffs to more than 45,000 acre-f eet of the waters of Salmon river. This 
feature of the controversy is regulated by the laws of Idaho. Sess. 
Laws 1915, p. 216. Under a prpject like this, 10 years is allowed with- 
in which to make the diversion and proof thereof for a bénéficiai use. 
The appropriation is contingent upon the use, of course, but in the 
larger projects the appropriation speaks as of the date of the license. 
though if not applied to a bénéficiai use within 10 years, it lapses. 
In the meantime no one will be deprived of the use of the water not re- 
duced to a bénéficiai use under the project. 

Another assignment of error relates to the refusai of the court to 
admit certain testimony. We hâve carefully examined the matter, and 
find no merit in the assignment. 

The decree will be affirmed. 
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VINEYARD LAND & STOCK CO. et al. v. TWIN FALLS OAKLEY LAND 

& WATEE CO. et al. 

(Circuit Court of Appeals, Ninth Circuit August 6, 1917.) 

No. 2886.' 

1. Watebs AND Watkb Courses <©=24;7(1) — ^Peiob Appeopbiation — Evidence 

— SUPFICIENQY. 

In a suit to détermine the rlghts to the waters of an Interstate stream 
claimed under the Carey Act (Act Aug. 18, 1894, c. 301, | 4, 28 Stat. 422 
[Comp. Sti 1916, § 4:685]), évidence held sufflcient to establlsh the older 
riglits in plaintifls. 
(ï. Stipulations "Êsslé^l) — Construction — ^Wateb Rights. 

A stipulation by défendant that "w.e are tàe owners of whatever rights 
vre hâve on our side, and that you are thé owners of whatever rights 
those people [referring to the early-day settlers] may hâve had on your 
side," was Ëot a waiyer of primary proofs showing acqulrements of the 
rights of plaintiffs' predecessors to use the waters of the stream. 

3. Watebs and Wateb Coueses ©=240— Appeopbiation — Rights oe Sucoks- 

SCBS. 

Défendants would be precluded by prier appropriations of water from 
Oie stream by plaintiffs' predecessors ad«iuatcly estaWished by the évi- 
dence. , ; 

4. Appeal AND Ebbob ©=> 1008(1)— FindingsÔf Tbial Couet — Review. 

An appellate court will not disturb the findings of the trial court on 
questions of fact unless it be madè to appear that the latter court is 
elearly In error in its conclusions. 

5. Watebs and Wateb Courses ®=s>254 — Dutt of Wateb — Détermination. 

Défendants could not complaln that the duty of water was not measur- 
ed by the^ld flooding System, they not being entitled to more water than 
they werei able to apply to a reasonable and economical use. 

6. Watebs and' Wateb Coueses <ê=5>240— Pbioe Appbopeiation — Amount. 

WhoevOT is first in time is entitled to sufflcient water from a public 
stream for his reasonable needs. 

7. Watebs an» Wateb Coubses ®=»254— Appbopeiation— Axlowanoe — Sur- 

ficienct. , ,'. : 

In a suit to détermine conflicting rights to the waters of a public 
stream, an allowance to défendant of three acre-feet per acre for hay and 
grain lands, and two acre-feet for grazibg ïa.Bàs, hetd amply sufflcient for 
défendants" needs, consldering the acreage subjèct to irrigatioti and the 
dates of the appropriations. 

8. Waters and Wateb Coubses <®=247(1) — Appeopbiation — Allowance — 

suefigienct. 

In a suit between défendant Stock company and plaintiff, who had 
entered upon a project under the Carey Act of Oongress (Act Aug. 18, 
1894, c. 301, 8 4, 28 Stat. 422 [Oomp. St. 1916, §4685]), for impouhdlng 
waters from a public stream for distribution to users, an award to 
plaintiff of 3% acre-feet per acre of the land under the projeçt held 
reasonable. ' ' 

9. Watebs and Wateb Courses iS=>247(l) — UnitIed States Disteict Oouet — ■ 

Wateb Rights — Jurisdiction. 

The suit being for the purpose of quieting plaintiffs' water rights la 
Idaho, the court was without Jurisdiction to settle water rights in 
Nevada. 

10. Waters and Wateb Courses ®=s247(l) — Defects of Pabties Défendant 

Where no complaint is made that others than défendants are attempt- 
ing to interfère wlth plaintiffs' water rights withln the court's jurisdic- 
tion, there was no "defect of parties défendant 

<S=^For other cases see saoïe topic & KEY-KUMBER in ail Key-Numbered Digests & ladsxea 
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11. CoEPORATioNs ®=>506 — Pabties — Défendants. 

The- owner of a large proportion of the stock of défendant land Com- 
pany, In a position to control its action, was a proper party défendant 
to a suit against the land Company. 

Appeal from the District Court of the United States for the South- 
ern Division of the District of Idaho; Frank S. Dietrich, Judge. 

Suit by the Twin Falls Oakley Land & Water Company, a corpora- 
tion, and another, against the Vineyard Land & Stock Company, a 
corporation, and another. From the decree, défendants appeal. Af- 
firmed. 

Frank K. Nebeker, of Sait Lake City, Utah, C. A. Boyd, of Ogden, 
Utah, Edwin Snow, of Boise, Idaho, and C. B. Henderson, of Elko, 
Nev. (Howat, Marshall, McMillan & Nebeker, of Sait Lake City, 
Utah, of counsel), for appellants. 

Samuel H. Hays and P. B. Carter, both of Boise, Idaho, for appel- 
lees. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge. The défendants below are ap- 
pealing. The Land & Water Company heretofore entered upon a 
Project, under the Carey Act of Congress (Act Aug. 18, 1894, c. 301, 
§ 4, 28 Stat. 422 [Comp. St. 1916, § 4685]), for acquiring and impound- 
ing water from Goose creek and its tributaries, and distributing it to 
users. Goose creek takes its rise in the state of Nevada, and crosses 
the State line into Idaho, and by the project the water is impounded 
in the latter state. In support of their water rights, the plaintiffs claim 
that they purchased certain rights from varions users of the waters o£ 
Goose creek, which they assert are prior and superior to the rights of 
ail other persons taking water from the stream ; also that they ac- 
quired the right to the use of 500 second-feet under permit from the 
state, of date March 27, 1908, and an additional amount of 1,000 sec- 
ond-feet under permit of date March 10, 1909, which rights are prior 
and superior to ail rights acquired subsequently to the respective dates 
of their appropriations. 

The défendant Vineyard Land & Stock Company, by its answer, 
claims, on the other hand, that, long prior to any such appropriations 
of water from Goose creek or its tributaries, its predecessors in inter- 
est appropriated water theref rom for the irrigation of approximateJ,y 
2,000 acres, with a diversion of about 40 second-feet, and that at the 
présent time it has under irrigation about 4,000 acres, with a diversion 
of approximately 80 second-feet. 

This présents the issues of fact. The questions of law are riiuch the 
same as were in controversy in the case of Vineyard Land & Sfocl< 
Co., Appellant, v. Twin Falls Salmon River Land & Water Co. and 

Salmon River Canal Co., Limited, Appellees, 245 Fed. 9, C. C. A. 

— -^, No. 2885 on this docket, decided contemporaneously with this case. 
Une additional question is presented hère by an amendment to the an- 
swer, namely, that there is a def ect of parties, in that there are numè'T- 

^=>For othei casas see same toplc & KElï-NUliBER lu ail Kojr-Numbeced DigesU & Indexe» 
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ous persons in Nevada, Utah, and Idaho who hâve, or claim to hâve, 
rights and interests in, and to the waters of Goose creek and its tribu- 
taries, who are not made parties défendant to this suit. 

[1,2] The first question for discussion is brought into tlie re'^ord by 
the contention of counsel for défendants that plaintiffs hâve not es- 
tablished the older rights to the waters of Goose creek, being such 
rights as are claimed by them as of prior origin to those clàimed under 
permits ïrom the state of Idaho. It is asserted, in efifect, that plain- 
tiffs' case as to thèse rights is wanting in primary proofs of the ac- 
quirement thereof by the early settlers to whom the plaintiffs claim 
to be the successors, Counsel for appellees seem to think that the ne- 
cessity of such proofs was waived by stipulation of opposing counsel, 
and citetlie statanent of Mr. Boyd, as follows: 

"In other words, that vve are the owners of whateVer rights we hrtre on 
our slde, and that you are the owners of whatever rights those people [re- 
ferring to the early-day settlers] may hare had on your slde." 

We do not understand that this stipulation is a waiver of such pri- 
mary proofs. But, considering the nature of the rights to be estab- 
lished and the great lapse of time that has intervened, we are, satis- 
fied that the proofs made are quite sufficient upon which to dçduce 
their acquirement by the early-day settlers. Certaip decrees of the 
District Colirt of the Third Judicial District of the Territory of Idaho, 
two in nu'mber, were offered and received in évidence. The first of 
thèse béars date September 10, 1886, ànd the second March .19, 1892. 
Thèse decrees purport to settle certain water rights between the parties 
litigant, there being a large number of them. Thèse water rights are 
the same as the early-day settlers are supposed to hâve acquired by 
diversion from Goose creek, The défendants in this case were not 
parties to either of such causes. 

Benjamin Howells, who ,was prôduced as a wîtness for plaintiffs, 
relates that he first went to the vicinity of Oakley in 1878, and was 
there in 1880, 1881, and 1888, and distributed the waters of Goose 
creek as, watermaster. Referring to a map (Plaintiffs' Exhibit 12), he 
was able to recognize the several canals and ditches taken out of Goose 
creek, and to locate the lands upon which tlie water was used, He 
says; ' . ,, , 

"In.lèSS I distributed the waters .on' Goose creek over most ail of the 
country shovvn In green on Plalntiiffs' E.xhlbit 12. I would approxlmate the 
acreagè at 6,000 to 6,500 acres; perhaps not ail Irrigated that year, but as 
rùnch as could be wlth the supply of water we had." 

Then he goes on to state the number of acres irrigated in 1878, 1879, 
1880, and so on. He says, f urther : -, 

"People werè comlng Into the country and developing It, In small tracts at 
flrst, and then Increaslng, and along as the settlement grew older more people 
camé In. • ♦ • The waters of Goose creek and its tributaries were used 
by thèse (armers from year to year. In 1888 and subséquent years many ôf 
the ditehes were able to carry much more water than we haè for them. 
* » * ïhere was about S'.SOO acres effectively cultlyated. • • • Prlor 
to the construction of the réservoir System the people began IrrlgatlOB as 
sooii as possible In order to get their hay lands, alfalfa lands, and so on Irri- 
gated up as early as possible in the sprlng." 
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. The testimony of the witness Sol. Worthington has an important 
bearing upon the same subject. 

3y the decrees one is enabled to ascertain the names of the users, 
where diversion was made, and the amount of water claimed, so that 
but little remains to conjecture. When we consider that water rights 
are acquired by diversion and use, hère is ample évidence of diver- 
sion and use which continued for a considérable space of time, and, 
while there is no one to say that he on such a date opened a ditch, 
and took out a certain quantity of vi^ater, and applied it to a certain 
tract of arid land for producing crops, the f act does appear, to the satis- 
faction of any candid mind, thàt the water was diverted by settlers and 
devoted to a useful purpose, and thèse settlers claimed water rights 
by reason tliereof, and plaintiffs are their successors in right and in- 
terest. The decrees make that spécifie which otherwise would remain 
indefinite and uncertain. 

[3] True, défendants were not parties to the suits giving rise to thèse 
decrees, and are not precluded by their findings ; yet they are pre- 
cluded by the appropriations of thèse early-day settlers, which we hold 
to be adequately egtahlished by the évidence alluded to, considered with 
such other évidence in the case as bears upon the subject. 

It is further insisted that the court erred in its findings touching the 
quantities of water granted in pursuance of thèse early settlers' rights, 
and the dates of the inception of such rights. The évidence respecting 
thèse matters is voluminous, and a discussipn of it in détail cannot well 
be embodied in an opinion of reasonable length. Suffice it to say, there- 
fore, that we hâve carefuUy examined the whole of such testimony, 
and fully concur in the findings of the trial court. The same conclu- 
sion has been reached as, to the quantities of water awarded the de- 
fendant Vineyard lyand & Stock Company, and the dates of the incep- 
tion of the rights to which they pertain. 

[4] An appellate court will i)ot disturb the findings of the trial court 
on questions of fact unless it be made to appear that the latter court 
. is cle^rly in error in it& conclusions. Not only is there no such error ap- 
parent hère, but we quite agrée that the trial court's findings are whoUy 
sustained by the testimony. 

[5-7] Much is said about the duty of water. The lower court has 
awarded to the plaintiffs 2% acre-feet per acre of the lands ui;der their 
Project, and to the défendant Vineyard Land & Stock Company at the 
rate of 3 acre-feet per acre for its hay and grain lands, and 2 acre- 
feet for its grazingjands. Much testimony has been adduced also, 
not a little olip ,qî a scientific nature, on this subject, which it would 
require much space in the opinion to analyze. The L,and & Stock Com- 
pany insists that the duty of watei;.?hould still be measured by the pld 
method of irrigation of pasture and'the native grasses for the produc- 
tion of hay, which was by the flpoding system, that allowed the waterl 
to cover the surface of the soil, and actually to remain thereon for 
considérable periods of time. Thjs method is being disapproved of in 
more récent years as wastef ul and not an economical use. No per- 
son is entitled to more water than he is able to apply to a reasonable 
and economical use. True, it may be that good results are obtainable 
245 F.— 3 
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from the former method, but that does not augur that just as good 
results may not be secured by a much more moderate use, which would 
leave a large quantity of water for others, who need it as much as the 
L,and & Stock Company. Whoever is first in time, however, is en- 
titled to sufficient for his reasonable needs. We are impressed that 
the award made this défendant is amply sufficient for its needs, con- 
sidering the acreage subject to irrigation and the dates of its several 
appropriations. In the Twin Falls Salmon River Case, 245 Fed. 9, 

— - C. C'A. (No. 2885), which we are deciding with this, we are ap- 

proving an award of 3 acre-feet for the irrigation of hay and grain 
land, and 1% acre-feet for pasture lands, and, for a further discussion 
of the subject, référence is made thereto. 

[8] Défendant Land & Stock Company also excepta to the allow- 
ance by the court to plaintiffs of aiiy quantity of water in excess of 
30,000 acre-feet, upon the basis that there were undef irrigation in 
1915 but 20,000 acres, and that the duty of water for this acreage is 
lYz acre-feet per acre as prescribed by the new plan of the Twin Falls 
Oakley project. Défendants also complain of the allowance to plain- 
tififs at the rate of 2% acre-feet per acre in vîew of the duty of water 
assigned under the new plan. Account must be'taken of the fact that 
the 1^ acre-feet under the new plan is to be delivered at a point with- 
in one half-mile of the place of interided use, which, of course, leaves 
out of view seepage from the réservoir and ca,nals, and evaporation. 
Inquiry relative to this latter subject, plaintifïs' counsel say, was not 
gone into because of the "obvions insufficiency of the water supply to 
cover the entire tract for which the works were built." The fact ap- 
pears from the record that the total discharge from Goose creek and 
its tributaries into the réservoir wâs: For 1911, 49,170 acre-feet; for 
1912, 74,000 acre-feet; for 1913, 50,915 atre-f eet ; f or 1914, 64,740 
acre-feet. 

Ail this wa ter was regularly tlsed on tiie arëà which was then in 
cultivatiort under the project. So that no water has been allowed to go 
to waste, and there has at no time been any surplus water which the 
Land & Stock Company would be'entitkd to for use by reason of its 
def erred appropriation. 

The plaintifïs' project contemplâtes the irrigation of 50,000 acres, 
and thëy are entitled to their appropria'tions sufficient for the purpose. 
The cotirt, howeVer, has dealt witk a thebry, and not a condition, and 
this presumably because of the fact thât ail the waters of Goose creek 
and its tributaries were being employed for a usef ul purpose. Nôr 
can it be anticipated that the quantity to be had frdm the source speci- 
fîed will eyer be sufficient to supply the reàsoriablë needs of plaintifïs 
under their project, even at the raté of 1^ acre>-f eet to tiie acre. But, 
as we say in case No. 2885 : ' . ' ' 

"Under a project Uke this, ten years is allowed wlthin which. to make the 
diversion and proôf thereof for a béneflCiâl use. Thé. appropriation; Is con- 
'■tliigent uï)on the use, of course, but in'the larger projectb the apptoprlatlon 
fepéate» as of the date of the Ucense, fhough, If' not applied to a hetéflclal use 
wlthlnten jyearSi it lapses. In the meantinïftino one will be dèprived of the 
use of the water not reduced. to a bénéficiai use under the project." 
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See Idaho Sess. I,aws 1915, p. 216. 

We find no reason for modifying the decree in pursuance of the ex- 
ception. 

The next error assigned is in respect to the provisions of the decree 
"intended to opéra te uponproperty and rights and to regulate the in- 
ternai affairs of appellant in a f oreign state." This subject has been 
fuUy treated of in case No. 2885, and what is said there has pertinent 
application hère. * 

[9, 10] The question pertaining to interstate waters is also disposed 
of in case No. 2885. This has direct bearing on the controversy pre- 
sented by the amendment to the answer, that there is a def ect of par- 
ties. The purpose of the suit is to quiet title to plaintiffs' water rights 
in Idaho. The court is without jurisdiction to settle water rights in 
Nevada. No complaint is made that parties other than the défendants 
are attempting to interfère yf\\h plaintiffs' acquired water rights in 
Idaho, and there can be no cause for injunction against others than 
the défendants until attempted interférence is shown. If there are 
any others who hâve rights superior to plaintiffs' not parties to the 
suit, of course their rights cannot be precluded by the decree herein. 
They may yet assert such rights, but they are not necessary parties to 
this suit, not having attempted to assert them to the impairment of 
plaintiffs' contention. ' 

[11] Another assignmêht is that the cause should be dismissed as 
to the Utah Construction Company. It appears that such company is 
the owner of a large proportion of the stock of the Land & Stock Com- 
pany, and is in a position to control its action, and might attemptto 
do so. For this reason, it is at least a proper party to the suit 

Decree afïirmed. 



McPHERSON et al. v. TJNITBD STATES et al. 

(Circuit Court of Appeals, Slxth Circuit August 1, 1917.) 

■ No. 2867. 

1. ApPEAt AND Ebrob <S=>4 — Pbopbb Mode of Revikw. 

An order entered in a suit in equity brought by a recelver, yaeatlng a 
prevlous order made on settlement of a compromise decree allowlpg fées 
to counsel for thé recelver, held properly reviewable by appeal. . 

2. Eeceivers <S=»96— Appointment or Counsel — Eeceiveb roE Coixeotiok oï 

ASSETS. : • 

The gênerai rule that a recelver should not employ counsêH of elther 
party Is limited to cases of adverse Interest, and has no application to a 
case in which a recelver Is appolnted, in accordance with the prayer of the 
bill, tp recover property fràudulently conveyed by the défendant. 

3. Eeceivebs i®=96~United States Attobney— Appointaient as- Counsel 

FOE Receiveb. 

The United States brougbt a suit in equity against a corporation, al- 
leging that it had defraoïded the govemment of internai revenue taxes, 
that it was insolvent, that its assets had been eonverted by stocliholders, 
and praying for a receiver to recover such assets, and such recelver vyas 
appointed. Held, that there was no tmproprlety In the appoiûtment by 

■ "— ■ " '- — ^ ■ ' ■'■' '■' I 

^=»For other Cases see cam« topic & KQT-NUICBBH in ail Key-Numtereâ DlgesU & luâexu 
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the court of the district attorney and assistant district attorney, wlio 
had brought ttie suit as counsel for the recelver, to txring suits against tlie 
stockliolders. 
4. District and Prosecuting Attorneys ©=6(1) — UNrrED States Attornet 
— BiaHT to Agcept Pbivate Compensation— "Ojvil Actions in Which 
THE United States are Concerned." 

In a suit by the United States against a corporation, çliarged with 
having def rauded the govemment of intem&l revenue taxes, a receiver 
was appolnted to recover money allegèd to havebeen fraudulehtly con- 
verted by stoekholders, and the district attorney and hls assistant were 
appointed as his counsel. A suit was brought by the receiver against the 
stoekholders, vFhich was compromlsed and settled, the costs to be pald 
by défendants. On entry of the decree the court allowed a counsel fee to 
the recelver's attorneys, which was paid by the défendants. Orlminal 
prosecutions for the fraud were also pending agtiinst certain of the de- 
fendants. Eeld, that the receiver's suit was ancillary to the main suit, 
and within Eev. St. § 771 (Comp. St. 1916, §i 1296), which makes it the 
duty of the district attorney to prosecute "ail jcIvH actions In which the 
United States are concerned," and that it would hâve been the officiai 
duty of the district attorney to conduct the suit, if requested by the 
Attorney General; that the fact that the appolntment was made by the 
court wlthout such request was immaterial, as it was known to the At- 
torney General, and the district attorney and hls assistant were treated 
by hlm and the court throughout aé rspresenting the govemment, as they 
in fact dld; and that it was contrary to public policy to permit them to 
receive privàte compensation, although pald by défendants for the per- 
formance of an officiai duty, at least without the consent of the Attorney 
General, and especlaJly in yiew pf the pending çrlmlnal prosecutions. 

In Error to, and Appeal from, the District Court of the United 
States for the Southern District of Ohio ; John E. Sater, Judge. 

Ancillary suit by Edward L. Taylor, Jr.; as receiver, against Dennis 
Kelly and others. Sherman T. McPheirson and Harley Ë. Burns ap- 
peal from an order entered on motion of the Attorney General of the 
United States. Affirmed. 

Lawrence Maxwell and Edward P. Moulinier, both of Cincinnati, 
Ohio, for plaintifïs in error and appellants. 

Stuart R. Bolin, U. S. Atty., of Coîumbus, Ohio, for défendants in 
error and appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. On April 10, 1915, the United States 
filed its amendéd bill in equity in the court below, alleging that the Capi- 
tal City Dairy Company, of Coîumbus, Ohio, had defrauded the gov- 
emment out of large sums of. money in connection with the manu- 
facture and sale of artificially coloi-ed oleomargarine, through the pay- 
ment of a tax of only one-quarter of a cent per pound applicable to the 
uncolored product, instead of 10 cétits per pound to which artificially 
colored oleomargarine was subject; further alleging due estimate, as* 
sessment, and levy against the Dairy Company of a tax of more than 
$2,000,000 on account of those f rauds, and the lien of the United 
States thereunder on ail the Dairy Company's property, the sale under 
the levy of ail that company's tangible property (leaving more than 

C==>For other cases see same topic & KEY-NUMBER in ail Key-Numbered DlgesU & Indaxei 
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$1,800,000 still unpaid), the conversion by stockholders of the com-, 
pany's assets through the receipt of dividends not paid eut of profitp, 
the company's abandonment of its business, its insolvency, and its lack 
of assets except the sums misappropriated by stockholders ; and praying ; 
for the appointment of a receiver, with authority to collect from stock- 
holders the sums so misappropriated, and to apply the same toward 
the payment of the remaining lien of the United States. (The origi- 
nal bill had been filed February 5, 1915.) 

The appellants McPherson and Burns, who were then respectively 
United States Attorney and Assistant United States Attorney for the 
Southern district of Ohio, signed the bill as solicitors f or plaintifï. ; 
Nine days later Edward L. TayloT, Jr., was duly appointed receiv- 
er of the Dairy Company's assets, with authority to recover ail prop- 
erty interests of the Dairy Company, and Messrs. McPherson . and 
Burns were, on the court's own motion, designated as counsel for the 
receiver, "on account of the knowledge possessed by [them] of the, 
matters affecting the défendant, its officers and stockholders." Two 
days later the receiver, under spécial leave granted, filed through appel- 
lants, as his solicitors and counsel, bis bill against several stockholders , 
of the Dairy Company, including Dennis Kelly, as well as représenta- 
tives of the estâtes of two deceased stockholders and the wife of Den- 
nis Kelly, to recover (and apply to the debt of the United States) cor- 
porate moneys fraudulently misappropriated and concealed. 

In September, previous to the filing of the original bill for receiver- 
ship, several of the défendants had been indicted in the District Court 
below on account of the frauds involved in the receivership suit. The 
indictments were still pending, and appellants were actively connected 
with the prosecutions, under direction of a spécial assistant to the Attor- 
ney General, and expected to take part in the trials which were soon 
to occur. 

On April 28, 1915, seven days after the receiver's bill against the 
stockholders was filed, an offer of $400,000, made by the défendants 
other than the Pirrung estate, in settlement of the civil liability of ail 
défendants except that estate, was accepted by the Attorney General, 
the défendants in that connection to pay the costs. This ofïer and this 
settlement were made and discussed at a conférence in the office of 
the Commissioner of Internai Revenue, at which were présent the 
Commissioner, his solicitor, the collector of internai revenue for the 
Southern district of Ohio, the receiver of the Dairy Company, Mr. 
Herron of the Attorney General's stafï, the appellant McPherson, 
United States Attorney and solicitor for the receiver, and two counsel 
for the compromising défendants, as well as another officiai represent- 
ing the government. Nine days after this conférence and compromise, 
the various défendants involved filed a formai answer to the receiver's 
bill, and on the same day the receiver reported to the court and recom- 
mended the acceptance of the offer of "$400,000, and costs herein tp 
this date, taxable against the last above named défendants, said costs to 
mclude such compensation for the receiver herein and fées for his at- 
torneys as this court may order and direct ta be paid." The receiver's 
recommendation was approved by the court, and on the foUowing day 
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(May 8th) the court fixed thé rëceiver's compensation at $20,000, and 
that of ;the appellants, 'es âttorneys for the receiver, at $20,000 in the 
^ëÉfregâté.'These. Wo items 'DFconi]îensation were immediately paid 
b.y the défendants, in coiihectiori with the payment 6i the first instau- 
rait of the compromise paymeht. ' 

On June Ist the Attornëj^ General moved to vacate the allowance to 
both the receiver and his coùnsel, whereupon each of the three per- 
sons concerned placed in the hands of the court the aftiount of the fee 
awarded and pâid hîhi;. and expressed in writing his willingness that 
the court réconsider its allowance of fées and make such order as the 
facts might warrant. 

The principal grounds of the Attomey General's motion (so far as 
counsel feès are concerned) were that appellants' service in question 
was an officiai service in an action to enforce a civil liability to the 
United States, for Which compensation other than the officiai salary is 
f orbidden ; that the settlemént involved the compromise of an alleged 
violation of the internai revienne laws, for which United States attor- 
neys are forbidden to reçeivè compensation ; that appellants' relations 
to the pending criminal caSes made such payment of counsel fées im- 
propêr; ^tihat the order for payment was made without previous notice 
to the United States ; and that the compensation allowed appellants 
was grossly excessive. The Attomey General also asked the annul- 
ment of the original désignation of appellants as counsel for the re- 
ceiver, for the reason that the action in which the receiver was appoint- 
ed? was begùn by appellants as attornèys for the United States as plain- 
tiffs, and that accordingly their appointment as attornèys for the 
receiver was improper. 

[1] Hearing was at once had upon the Attorney General's motion, 
and resulted in an opinion by the District Judge that appellants were, 
in the prosecution of the receiver's suit, acting in their officiai capacity 
as United States Attorney and Assistant United States Attorney re- 
spectively, ând so were not entîtled to receive compensation other than 
their officiai salaries; also that the Attorney General had not consented 
to the payment of such compensation. The United States thereupon 
disclaiming right to the $20,000 paid appellants, and Daniel Kelly then 
applying for the same, the 'àrriotint was returned to him, on his giving 
bond to pay appellants sd much of the $20,000 as fnight thereafter be 
allowed to one or both of theril. The question of the receiver's com- 
pensation was reserved by the court. Its ôrder denying comperisation 
to Messrs. MçPherson and Burns is before us for review, both on ap- 
peal and writ of error. We think appèal the proper remedy, and the 
writ of error wiir be dismisséd. 

A further statemerit of. facts will assist in an tinderstanding of the 
controversy : ' On Apiril 20, 1915, thé day before the receiver's bill was 
actualiy filed, the Corhmissioner of Internai Revenue and the Attorney 
General were advised by appellant McPhèrson of the appointment of 
himself and appellant Burns as àttorrièys ïor the receiver; it appears 
that at the compromise conférence in the CommisSioner's office, when 
appellant McPherson stated that he woûld leave his fées to the court, 
Mr. Herron said that he (McPherson) "could not get anything for what 



m'pHERSON V. UNITEC STATES '39 

he had donc prior to his appointment as attoraey for the receiver" ; 
that Mr. McPherson replied, "Of course not," and that Mr. Herron 
then said, "Oh, well then, why talk about that?" ajid in his affidavit he 
States : 

"Undoubtedly I gave the Impression to the attomeys for the défendants that 
in the settlement the matter of attorney's fées were not an item to be serious- 
ly considered, and undoubtedly Mr. Taylor, in his statement as to the court'3 
flxing his fee, left the same impression on, the minds of those présent." 

Mr. Herron, appellant McPherson, and Receiver Taylor, after the 
compromise was arrived at, went to the office of Assistant Attorney 
General Wallace, to whom the proposition was presented. Mr. 
Wallace then went to Attorney General Grégory; and received his ap- 
proval of the compromise, which was reported . back by Mr. Wallace 
to Messrs. Herron, McPherson, and Taylor. Mr. McPherson says 
expressly (and Mr. Taylor by apparently permissible implication) that 
Assistant Attorney General Wallace was informed of the agreement 
respecting fées of receiver's couiisel. Mr. Wallace expressly dénies 
this, and Mr. Herron says he has no recollection of anything being 
said at either conférence with Mr. Wallace about receiver's fées or 
attorney's fées, and is "confident they were not mentioned." Without 
questioning the good faith of Messrs. Taylor and McPherson, we can- 
not doubt that Mr. Wallace did not understand that feature of the 
situation, and had no idea that appellants were to receive any compen- 
sation for their services, except as included in their officiai salaries, 
and that had he so understood, he would not bave assented to it ; and 
it is clear that Attorney General Gregory was not advised of that fea- 
ture. From what was said, howevèr, at the conférence first mentioned, 
and from the subséquent announcement of the compromise offer, we 
are convinced that appellants and the receiver, as well as défendants' 
counsel, understood (though, as it tumed oùt, mistakenly) that the 
Department of Justice had consented that the costs to be paid should 
include the receiver's compensation as well as that of his counsel for 
services rendered after, but not before, the receiver was appointed, 
to be fixed by the court; and Mr. Herron's statement confirms the 
naturalness of such understanding.^ Acting on this understanding, 
the attorneys for défendants, together with the receiver and appellants, 
agreed between themselves that none of them should make any sugges- 
tion to the court as to the amount of either receiver's or attorney's fées ; 
and in the order which was drafted by the participation of ail the 
counsel concerned blanks for the items of compensation were left to be 

1 Mr. Herron's affidavit states that it was understood that "the receiver was 
to be allovi'ed by the court what his services justifled, and that Mr. McPherson 
should receive the ordinary pay of an attorney for what he had done since his 
appointment as attorney for the receiver, but I dld not think the matter was 
worth mentioning, and I am sure that no one spoke of It. I had given no 
thought to the impropriety of Mr. McPherson getting any compensation at ail, 
feeling that he had done a great deal of valuable and unique work for the gov- 
emment, was a great factor in making the settlement, and therefore might well 
hâve an extra allowance made to him. I understood, however, that that allow- 
anee must be based on what he had done since he was appointed attorney for 
the receiver." 
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filled in by the court. It is conceded on ail hands that défendants' at- 
torneys, as well as Messrs. McPherson and Taylor, observed thât agree- 
ment. It àpjpears, however, that appellent Burns, on being applied to 
by a person supposedly in Kelly's interest for information (in connec- 
tion with the raising of the money required to carry out the compro- 
mise) as to the amount of the receiver's compensation, attomey's fées, 
and costs wHich Kelly would prçbably be called upon to pay, stated 
that it would be impossible for him to give an idea upon that subject, 
but that, if the court asked for suggestions as to the amount of such 
fées, he would say that "a fair and reasonable fee would be 5 per 
cent, of the amount agreed upon in settlement to the attorneys and 5 
per cent, to the receiver." Appellant Burns disclosed to Judge Sater 
the fact of this interview. Judge Sater, in his opinion, states in sub- 
stance that in appointing appellants as counsel for the receiver he did 
ndt expect that they would receive compensation, other than their 
regular salaries, uniess they shotild be continued aà attorneys af ter their 
terms of office expired, and then only for services thereaf ter rendered, 
and that "trustworthy persons inform me, and the évidence conclusive- 
ly shows, that it was announced by me at one of the hearings that he 
was not otherwise to be paid";* that appellant Burns, in rélating his 
conversation with Kelly's représentative, stated that the latter said that 
the amount suggested (S per cent, to the attorneys and 5 per cent, to the 
receiver) "was about right and would be satisfactory" ; and that ap- 
pellants' compensation was fixed in the behef that the Attorney General 
had assented to the pa3mient bf compensation and that the défendants 
were satisfied with the .amount which the court fixed. The compensa- 
tion was fixed by filling in the blanks in the order drafted by counsel. 

It is undisputed that appellant McPherson, as well as the receiver 
and défendants' counsel, were ignorant of Burns' statement to the 
court. It should be said that Burns made his disclosure to the District 
Judge on being told that the "court could-' not act intelligently without 
information," and that he dénies telling Judge Sater that défendants or 
their counsel had expressed themselves as satisfied to pay the attorneys 
$20,000. The fact, however, that Kelly's supposed représentative made 
no objection to Burns' statement of his attitude, would naturally tend to 
raise at least an inference of his acquie^cence. There is no doubt that 
the sum allowed was highly extravagant compensation for services 
rendered, at leastafter the appointment of the receiver. 

1. Appellants challenge the right of the United States to intervene 
by motion to vacàte the award of compensation. We hâve no doubt, 

2 The affidavlt of one of défendants' counsel states that In the conférence be- 
tween appellants, the receiver and défendants' counsel, In connection with the 
settllng of the entry" of appointment, Judge Sater said, in substance: "Of course 
Mr. McPherson and Mr. Biirns wlU not be entltled to receive any compen- 
sation vphile they occupy their présent positions, they shall continue as 
counsel for the receiver while they occupy their présent officiai positions, 
but niy intention is .that, if this litigatlon be pending lyhen they cease to 
occupy tht'ir present'positions, they shall continue as counsel for the receiver, 
and, in that event, they would be entltled to reasonable compensation for serv- 
ices rendered by them after that time." This statement was not, upon the hear- 
ing below (so far as shoAvn by the record), denied by any one. The brief of 
counsel in this court, however, coiitains such déniai. 
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however, that the Department of Justice, which represents the govern- 
ment of the United States, has a very proper interest in seeing to it 
that the rights of litigants in cases to which the govemment is a party 
are in every way respected, and that the officers of the department are 
not remiss in their duty, and is especially interested in those regards 
when criminai proceedings are pending, as hère. We see no élément of 
estoppel against the United States to complain. But, more than this, 
the court which appointed the receiver and his counsel, and awarded 
compensation, clearly had the right, upon its own motion or at the 
instance of a party to the suit, to reconsider its action in that regard. 
However, ail question of jurisdiction to so reconsider is foreclosed by 
appellants' consent thereto. 

The important and meritorious questions are: First, whether ap- 
pellants were eligible to appointment as counsel for the receiver ; and, 
second, whether they could lawfully receive any compensation what- 
ever as such counsel.s 

[2,3] 2. Questions of compensation apart, the mère fact that ap- 
pellants were counsel for the United States in the original suit filed 
in its name did not make their appointment as counsel for the re- 
ceiver necessarily improper. The gênerai rule that a receiver should 
not employ counsel of either party is limited to cases of adverse inter- 
est (In re Smith [C. C. A. 6] 203 Fed. 369, 372, 121 C. C. A. 485 ; 
Alderson on Receivers, § 233), and has no application to proceedings, 
such as taken hère, to recover property fraudulently conveyed. Appel- 
lants' représentation of the receiver in the ancillary suit involved no 
necessary conflict of interest between the United States and the re- 
ceiver (High on Receivers [4th Ed.] § 217, pp.' 259, 260; Daniel v. 
Insurance Co. 149 Mich. 626, 629, 113 N. W. 17). Should counsel's 
duty to the United States and to the receiver be in actual expérience 
found to conflict, the receiver should, of course, employ other coun- 
sel. Nor (still apart from questions of compensation) did the fact that 
appellants were respectively United States Attomey and Assistant 
United States Attorney disqualify them from acting as counsel for the 
receiver in the prosecution of the suit to recover from stockholders. 
The receiver's action in that regard was merely ancillary to, and in 
effect a continuation of , the original suit for the appointment of a re- 
ceiver. The United States was the party beneficially interested; and 
there was, in our opinion, no more impropriety in appellants represent- 
ing the receiver, so far as concerns the prosecution of the suit to reach 
spécifie assets for the benefit of the United States, than in filing the 
original bill for the receivership had for the purpose of such suit. 
Indeed, as we shall see, it was appellants' duty, as between themselves 
and the United States, to represent the interests of the United States 
therein, so far as the government should request. 

[4] 3. The more important question concerns appellants' right to 
compensation for the services rendered. As we hâve already said, we 
hâve no doubt that it would hâve been the duty of appellants to repre- 

s It is assumed by ail parties that, if appellants are entitled to any compen- 
sation, the case wlU be remanded to the District Court for bearing ' as to 
amount. 
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sent thé' United States iii the reeèîver's suit^ if rèquested by the govem- 
ment, àhd without compensation other ■ than their officiai salaries. The 
original bill''ïv^s in efffeét as wéH as in nam^è that of the United States, 
and showed on its face that it/was filed by direction of the Attorney 
Genêralj âhd by authorityaiftd sanction of the Commissioner of Internai 
Revenue. The United States Attorneys rèpresented the plaintiff there- 
in, as was made their duty/ho't only by section 838 of the Revised 
Statutes (Comp. St. 1916, § 1297), which relates to revenue fraud cases, 
but by section '771 (seCtidn 1296), which makes it the duty of every 
district attorney to prosëcutè in his district "ail civil actions in which 
the United States are cShcerned." ' The recéiver's bill was, as already 
said, purely an ancillary or dépendent proceeding,* throughout which 
the United States was treated as the sole beneficiary, as in f act it 
turned out to be. It is unnecessary to décide whether this ancillary 
proceeding shoiild be dassified as a revenue fraud case, under section 
838, for we think it clear that it was a "civil action in which the United 
States are concerned," within the meanihg of section 771, which is not 
limited to cases in which tHe United States is a party of record. In 
Smith v. United States, 158 U. S. 346, 353, 15 Sup. Ct. 846, 848, 39 
h. Ed. 1011, it is said: ' 

"By section 771 it is not bnly the duty pf the district attorney to prosecute 
ail dellnquents for crimes and offenses âgainst the fédéral laws, but 'ail civil 
actions in which the United States are concerned,' and there Is a flndlng that 
the claimant was not only directed by the Attorney General to appear, but 
that the government was interested either In the prosecution or défense of such 
Buits, àlthough the direct nature of such interesta does not fully appear." 

\ And again (158 U. S. 355, 15 Sup. Ct. 849, 39 h. Ed. 1011) : 

"It can hardly be supposed that Gongresa could hâve Intended that the At- 
torney General should not be at Uberty to call upon the officiai représentative 
of the United States in eaeh district to défend, as a part of hls officiai duty, 
the interests of the gpvernnjent, in any suit in which it was interested." (ital- 
Ics ours.) 

In Hillborn v. United States, 163 U. S. 342, 345, 16 Sup. Ct. 1017, 
1018, 41 L. Ed. 183, the doctrine of Smith v. United States was re- 
affirmed, to theextent that the words — 

" 'proseciite ail civil actions' were not to be Interpreted In any technical sensé, 
but should be constnied as covering any case in which the district attorneys 
are employed to prosecute the interests of the government, whether such in- 
terests be the subject of attack or défense," 

In United States V. Ady (C. C. A. 8) 76 Fed. 359, 22 C. C, A. 223, a 
district attorney was held not entitled to extra compensation for serv- 
ices rendered by direction ôf the Attorney General for defending offi- 
cers of the army in suits against them for acts donc in the Une of their 
duties. 

While appellants wefe not directed by the Attorney General to ap- 
pear in the recèiver'5 suit as attorneys for that officer, and while it 
.■■:■' qi: ..■.■•. 

4 See White y- B^lng, 159 U. S. 36, 15 Sup. Ct. 1018, 40 L. Ed. 67; Compton 
v' Jesup (0;C. A. 6) 68 Fed. 263, 279, 15 O. O. A. 397, and cases cited; Robert- 
sôn V. CoiiwaV (C. C. A. 6) 188 Fed. 579, 584, 110 C. 0. A. 377; Oobb v. Sertie 
(G. C. A. 6) 218 Fed. 320, 134 C. C. A. 116, and cases cited. 
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would have been entirely compétent for the receiver to emplby wlioUy 
disinterested coimsel, we think appellants were throughout' the litiga- 
tion reçbgnized by the court, the receiver and the Department of Jus- 
tice as representing the United States. The department was, at the 
time the bill was filed, notified that the court had appointed appellants 
as attorneys for the receiver ; it continuously treated appellants, both 
by correspondence and by personal interviews with appellant McPher- 
son, as representing the interests of the United States in that suit. The 
dominating character of appellants' relations toward the receiver's 
suit and its compromise was that of attorneys for the Unitçd, States. 
As was well said by Judge Sater : i 

"The receiver was appointed to coUect, if possible, the govemment's elalm. 
The ârcumstances were such that the district attomey could net aid the re- 
ceiver without acting for the United States. In thie performance of his duty 
he could of course avail himself of the services of his assistants, but the pur- 
pose in his appointment was, as heretofore stated, to secure as far as possible 
his indivldual attention to the case." 

Both appellants had, in Ùecember preceding the filing of the govem- 
ment's original bill, attended a conférence in the office of the Commis- 
sioner of Internai Revenue, in which procédure for recovery from 
stockholders was considered. Such prpceeding was naturally a part 
of the govemment's plan when its bill was filed, and onë or both of 
appellants had presumably been activCly considering the subject prior 
to their appointment as counsel for the receiver. The arrangements 
for the compromise conférence, including appellant McPherson's call 
to Washington for the purpose, were officiai in form. The Attorney 
General alone, on the part of the plaintiff in that suit, determined 
whether the proposition of compromise should be accepted. The order 
confirming the compromise directed the payment to the collector of 
internai revenue of the entire sum of $400,000 recovered, and the 
receiver paid directly to that bfficer the cash paid down on the com- 
promise, as well as the avails of the note maturing June Ist there- 
after. 

Without deciding that the district attorriey may not properly receive 
compensation for representing a receiver in, the prosecution of a credi- 
tors' suit in which there are substantial bençficiaries aside from the 
United States, or that an attorney for the United States, as counsel for 
a receiver in a suit in which the United States is interèsted, may in no 
case, eveti by express consent of the goveimrhent, receive from a de- 
fendant, under a compromise of litigation, compensation for spécial 
and unusual services, although rendered to the United States as the 
sole party beneficially interèsted (on which questions we express no 
opinion), it is plain to our minds that under the circumstances existing 
hère sudi recovery was not permissible, at least in the absence of such 
consent. It is immaterial that the fées in question were paid by de- 
fendants, rather than out of the fund recovered. Recovery of such 
fées from a défendant, if had without the govemment's consent, would 
naturally belong to the United States. As said by the late Judge 
Thayer: 
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"The laW floes not allow an attorney to stipulate wlth an opposing party for 
the paymentof hls fées, In whole or in part, unless he acts wlth the knowledge 
and consent of hls cUent" Bllss v. United States (0. C.) 37 Fed. 191, 195. 

And, as said by Judge (later Mr. Justice) Brewer, in affirming the 
judgment in that case: 

"Public pollcy requires thé strlctest adhérence to the rnle that when a coun- 
sel receives fifom the defeadant Ina case in which he Is prosecuting money 
above the feeSfWhich bylaw he i3 entitled to, the raoney which is received be- 
longs to hls oÙent" Bliss v. United States (C. C.) 38 Fed. 230. 

5;Iie principlei so stated apply with equal force under the existing 
statute, which provides salaries to the Uiiited States Attorneys for the 
district in question in full for, officiai services. Act May 28, 1896, c. 
â52,,§§ 6, 7, 29 Stat. 179, isO- (Comp. St. 1916, §§ i'418, 1419). We 
think récovery by appellants for services in efïect rendered the United 
St&tés fbrbidden by sôùnd public pdlicy, under the circumstances pre- 
sentéd her'é, including the f acte ' that the Utiited States were the only 
beneficiaries, the reason for appellants' appointnieht as already stated, 
thç intei^tion^ of the court (whether communicated or not) that appel- 
lants shoùld receive no compensation while holding their officiai posi- 
tions,, the actual relations between appellants a^d the government to- 
uvard thia litigation and in the.^fïecting of the cdropromise, the fact of 
thÇjipendencyjOf .the criminal ca,ses:àiid^ppellants' relations thereto, 
lack of autfiori-tatjve consent on the part of the United States to such 
récovery, and thé fact that the United States were not represented in 

: the making of theactual order allowing compensation. 

■\^e think public policy, as deçlared by the statutes and the décisions 
of the courts of the .United States, opposed generally to the reçeipt by 

.Urf^^te^ States Attorneys qf private compensation for the performance 
of statutory duties. .Previous to the act of 1896 (29 Stat. 179, supra), 

, provijiing a salary in f uU for officiai services, the Suprême Court, in 

.,Gi^son V. Peters, 150 U., S. 342, 347, 14 Sup. Ct. 134, 136, 37X. Ed. 
1^104, infdçpyîrig récovery by a United States district attorney for serv- 
ices rendered to the receiver of a national bank, said : 

"Nor can the «xpenses .of the recel versbip be heldto include compensation 
to.tbe district attorpeyfor cpnducting a suit in which the receiver is a party, 
for 'tiie' ohvloàsrérisôn that tlie stàtnte does not expressly prôvide compensa- 
■ tion foi' èuèh servlëéSi Cbngr'ess «vldently intended to require the performance 
by à district attorneyrBf ail the diitiea imposed upon him by law, without any 
other r^mujjieratjon thai\ that .coin,ii^g from his salary, from compensation or 
fées aûthof'isfgft to be taxe^lahd ailowed, and from such other compensation 
as is exprèssiy allowed by îaw speciûeally on account of the services iiamed." 

This proposition was. reaffîmied in United States v. Johnson, 173 U. 
S. 363,. 372; 19 -Sup, Gtj427v 43 h. Ed. 731 et seq* And see Garter v. 
United States,: '3.1. €t. Gl; 344. The force of thèse, décisions is strength- 
ened, rather éian impaired,) by theàct of .1896,. Except as indicating 
the policy of the law, we attach no spécial importance to section 3170 
of th© Revised- .Statlites (CompvSt. 19.16, § 5893), whiûli makes it an 
i^fifensa' for a -district attorney to reéeive anything for cOmproniising a 
: violâtioti oi the internai revenue lawS (assuming that the compromise 
in question was a revenue law violation) or to section 18 of the act of 
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1896, just cited (Comp. St. 1916, § 1430), which penalizes the.accept- 
ance by United States Attomeys of illégal fées. The fées in question 
were-paid un'der judicial order allowing compensation, obtained in the 
évident belief that the government and ail parties concerned had as- 
sented thereto. But as indicating the spirit of the laws the sections 
referred to are pertinent.^ 

State statutes fixing compensation for the officiai services of a public 
prosecutor hâve been held to forbid the recovery of additionâl com- 
pensation for services which it was his officiai duty to perform — not 
only f rom third persons, and in pursuance of express contract theref or 
(Coggeshall v. Conner, 31 OkI. 113, 120 Pac. 559, 39 L. R. A. [N, S.] 
81, Ann. Cas. 1913D, 577), but from the county, even where the serv- 
ices were rendered under express agreement to pay therefor (McHen- 
derson v. Anderson County, 105 Tenn. 591, 59 S. W. 1016; Money v. 
Beard, 136 Ky. 219, 124 S. W. 282). In the Coggeshall Case it was 
said (31 0kl. 115, 120 Pac. 560, 39 L. R. A. [N. S.] 81, Ann. Cas. 
1913D, 577): 

"It is agalnst public pollcy for a public offlcer to be allowed private compen- 
sation for the performance of any duty as a public offlcer." 

In the Anderson County Case it was said : 

"It cannot al ter the rule of law as to elther of thèse officiais that the value 
of thelr services was far beyond the compensation provlded by stf^tute. 
* • * Public office Is tàken and held with the émoluments and burdens 
which the law imposes, and the burdens are or may be far beyond the compen- 
sation allowed in many cases. But this gives no valld claim for additionâl 
compensation." 

In Wilson v. Otoe County, 71 Neb. 435, 98 N. W. 1050, the prohibi- 
tion against recovery of extra compensation is held to extend even to 
extraofficial services. And see Railroad Co. v. L,ee, 37 Ohio St. 479. 

The pendency of the criminal cases, and appellants' relations toward 
them, to our minds give spécial emphasis to the rule of public policy 
invoked. 

In. our opinion United States v. Mormon Church, 6 Utah, 9, ,44, 21 
Pac. 503, 524, et seq., is distinguished from the instant cas^, not only 
because of the later statute of 1896, providjng for compensîition by 
salary alone, but because of the prominent features of this case not 
found in the Church' Case. 

It foUows thât, at least in the absence of the consent of the United 
States, appellants could not lawfuUy retain the compensation in ques- 
tion; and it was' at least incumbent upon them to show that such con- 
sent was giveai. This burden has not been sustained, for not only is 
there, pQ direct: pfoô'f that Mi". Herron was authorized to agrée on the 
terrris of the compromise, but the implications firom the testimony are 
the other way. The order setting aside the award of compensation fpr 
services rendered inithe prosecution of the receiver's suit was therefore 
rightly made. ■ 

No question of appellants' right to çompençation for service^ render- 
ed the receiver personally, as distinguished fi^om services r^ndetèd for 
-the beneflt bf the U'nited States, is presénted ; for it does not appear 
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that.appellants rendered any substantiai «ervices, to the receiyer uniess 
asincidental to, or involved in, the services rendered the lînited States, 
Thé order vacating thç a\vard of compensation is accordingly af- 
firmed. 



JBSS.ON et al. V. NOYES. 

(Glraiit Court of Appeals, Niflth Circuit. August 20, 1917. Rehearing Denled 

Oetober 8, 1917.) 

No. 252& 

1. EQtrrxx .<g=»148(l)— JoiNDEE OF Causes of Action, 

Tïie court, under Alaska statute as to jolnder of causes of action, had 
discrétion to permit tlie Joindèt of causes ôf action for dlmtiilshlng the 
assets: of the banlt by permltting subàîrlbers to surrender stççk and for 
declarlpg an Illégal dlvldend. ■ . 

2. Banks aitd Banking i3=»77(6)^I7niawfcl Àots ot OfficebSt-tComplaint. 

In a suit by the recelver of an insolvent bànk agalnst former directors 
and offlcers to recover assets lUegally dlverted, a complalnt a;iieglng that 
the divldend was wrongfully, unlawfully, and fraudvilently declared and 
pald, setting forth facts to sustaln the filieigatlo.n, and all^lng facts to 
show that the money paid out for the surrender of stock certlflcates was 
fraudulently and lllegally paid out, of' the capital of the corporation, 
,^ stated a cause of action at common law. 

5. ÉviIiENCE <S=935 — JuDiciAi- Notice— ëTATE Statute, ' 

The District Court of Alaska inay take judldal notice of the statutés 
6f a state. 

4. Banks jAND Banking <g=>91— Ptiechase of Capotai. Stock bt Bank. 

Under Corporation Act of Nevada (Laws 1903, c. 88) S 68^. Rer. Laws, 9 
1169, provlding that it shall not be lawful for the trustées or dlrectors' to 
divide or wlthdraw, or in any way pay to, the stockholders, any part of 
the capital stock of the company, nor reduçé thie capital stock, uniess In 
the inanner prescribed, It was Illégal for the bank-.to purchasê at par 
value its stock from stockholders, and pat therefor ont of the capital, 
and ndt the surplus, of the bank. 

ft. Bawbssi AND Banking <®=»77(6)— Iïxeqal Pubohase of Stock— Assets— 

SUFFICIENCY. 

In ft suit to hold the dlrectors of a bank liable for an illégal purçhase 
ïor the bank of its stock, évidence held to support A flndlng that the 
aireotors had knoWledge of the purçhase. " .'' 

6. Banks and BaNikinô i®=>77(4) — Iixegai, Tbansactions — Eecovœet-^Sxtb- 

SEQXJENT CiœDITOBa . •/ 

Where, contrary to statute and not in goiod falth, the dlrectors of a 
bank déclare^ dividends out of its capital, and purchàsed for tîie bank 
its stock, the dlverted, funds may be recçVered for subséquent crèditors of 
thé bank, in à suit agalnst the dlrectors ànd the sellers of the stock. 

7. Accord AND Satisfaction <@s>2S(3) — ■Evidence-^Sufiicienct, 

In a suit agalnst forpier djirectorp and offlcpis of ^ bank, évidence 
held insi^fficient to show that certain deeds weré-accepted by the recelver 
from an ex-presideht in accord and satisfaction of the daims agalnst the 
président, or any of the défendants. ' ' ' 

8. ACCQBD AND SATISFACTION ®=»1 — ^ELEMENTS. 

■ ■ Accord and satisfaction requires an agreemeut, and must flnally and 
definltely close the matter covered by It. 

Appeâï from the District Court of the Unjted States for the Fourth 
Di^rl;sion' of the Territory of Alaska; F. E. Fuller, District Judge. 

^ — '^ --^ — ;_^:- ^ , : , : , : . 

â=3For other cases «ee same topic ft KBT-NUMBER In ail Key-Numberad Dls«iU & InduM 
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Suit by F. G. Noyés, as receiver of the Washington-Alaska Bank, a 
corporation, against John A. Jesson and others. Decree for complain- 
ant, and défendants appeal. No error. Decree affirmed. 

The appellee, as receiver of an Insolvent bank, brought suit against the ap- 
pellants, who had been the directors and offlcers of the bank, charglng them 
with wrongful and négligent acts and conduct whereby the bank had been In- 
jured and Its assets wasted, so that It became unable to pay its ereditors, pray- 
ing that an accounting be had and judgments rendered against the appellanta 
for the amounts found to be due from them respectlvely. On January 21, 
1908, the Falrbanks Banking Company, a corporation organlzed under the 
laws of the state of Nevada, began business at Falrbanks, Alaska. On Sep- 
tember 14, 1910, the name of the corporation vs^as changed to Washington- 
Alaska Bank. On January 5, 1911, reeelvers were appolnted to take over the 
assets of the corporation and wlnd up Its business. The court below found 
that certain of the appellants unlawfuUy dlmlnlshed the assets and capital 
stock of the corporation, by permlttlng subscrlbers to surrender stock certifl- 
cates which had been issued to them, and paylng them the amount of thelr 
subscrlptions, and that on April 12, 1910, the appellants Wood, McGlnn, 
Brumbaugh, and Jesson declared a divldend upon the outstanding capital 
stock, at a tlme when the corporation had no imdlvided profits or surplus In 
excess of Its liabilities, but was Insolvent. 

The flndlngs of the court as to the surrender of the stock are In substance 
as foUows: That, when stock was taken back by the corporation, the amount 
paid therefor was elther pald in cash, or the notes held by the bank therefor 
were canceled and surrendered to the stockholders ; that the bank had no 
surplus or undivlded profits against which the same could be chargea ; that 
the taklng back of sald stock and such payment therefor was Illégal and 
wrongful, and in violation of the laws of the state of Nevada, under which 
the corporation was organlzed ; and that said stock surrenders were ac- 
qulesced In by sald directors and in some instances were made under thelr 
direction and wlth thelr express approval. 

As to the unlawful declarlng of the dividend, the court found In substance 
as foUows: That on Aprll 12, 1910, the Falrbanks Banking Company, by Ita 
board of directors, declared a divldend of 20 per cent, on its then outstanding 
capital stock of $168,600, which divldend amounted to $33,720, and was pald 
to the stockholders of the bank, elther In cash or by creditlng the amount 
thereof upon notes due by the stockholders to the bank; that at that tlme 
the said Falrbanks Banking Company had no surplus or undivlded profits 
out of which the divldend could be declared and pald, and sald dividend was 
declared and paid in violation of the laws of the state of Nevada, and also lu 
violation of the by-laws of the corporation, and was wrongful and illégal; 
that at the time when the dividend was declared and paid the appellants 
Wood, McGlnn, Brumbaugh, and Jesson were members of the board of direc- 
tors of said Falrbanks Banking Company, and gave thelr consent thereto. 

By the decree it was adjudged that the appellee recover of and from the 
appellants Wood, McGlnn, Brumbaugh, and Jesson, jolntly and severally, the 
sum of $33,720; that he recover from the appellant J. A. Jesson the further 
sxun of $13,400, by reason of the surrender of shares of capital stock made 
between July 13, 1908, and September 12, 1908; that he recover from the 
appellants Jesson and HIU, jolntly and severally, the further sum of $1,500, by 
reason of the surrender of shares of capital stock between September 13, 1908, 
and October 13, 1908; that he recover from the appellants Jesson, HIU, and 
Peoples, jolntly and severally, the further sum of $1,100, by reason of the sur- 
render of shares of capital stock made between October 14, 1908, and March 13, 
1909 ; that he recover from the appellants Jesson, HIU, and Brumbaugh, jolnt- 
ly and severally, the further sum of $1,000, by reason of the surrender of 
shares of capital stock made between March 14, 1909, and September 12, 
1909; that he recover from the appellants Jesson, Brumbaugh, eifi.A McGlnn, 
jolntly and severally, the further sum of $3,000, by reason of the surrender of 
the capital stock made between September 13, 1909, and October 12, 1909; 
and that he recover from the appellants Jesson, McGinn, and Brumbaugh, 
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jointly and severally, the further sum of ?1,000, by reason of the surrender 
oT shares of the capital stock made between October 13, 1909, and January 
18,1910. 

McGowan & Clark, A. R. Heilig, and John L,. McGinn, ail of Fair- 
banks, Alaska (Metson, Drew & Mackenzie, Curtis Hillyer, and Charles 
J. Heggerty, ail of San Francisco, Cal., of counsel), for appellants. 

O. L. Rider, of St. Louis, Mo., for appcllee. 

Bçfore GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the factS as above). [1] It 
is assigned as error that the court below overruled the demurrers which 
the appellants interposed to the amerided complaint, on the ground 
that several causes of action had been improperly united therein. The 
statu te of Alaska, concerning the joinder of causes of action, is iden- 
tical withand is taken from the statute of Oregon, and before it was 
adopted for Alaska it had been construed by the Suprême Court of 
Qregon in Benson v. Keller, Z7 Qr. 120, 60 Pac. 918. In that case it 
was the opinion of the court that much must be left to the discrétion 
of the court in determining wbether a bill is multifarious.' The court 
sai^.that the objection of multiîariousness — 

"does not go to the merits of the cause, but relates more nearly to a ques- 
tion of convetoience in conducting the suit; and, in large measure, it simply 
oalls for an exercise of discrétion In deciding whether both or ail the causes 
of suit set forth in the bill shall be tried in a single suit, or be spllt up, and 
the parties be relegated to the bringing of two or more suits for the aecom- 
plishment of their purposes, or vvhether the défendant who is a necessary 
party in respect of one or more matters suggested by the complaint has a 
sufflclent interest in or connection with the other matters involved to make 
hlm a proper party in respect to such other matters." 

The court considered th^^t the object of the rule against multifarious- 
ness is to' protect the défendant from unnecessary expense; that the 
demurrer for multifariousness does not go to the merits of the con- 
troversy. but calls upon the plaintifif to go out of court and split up his 
demânds and begin anew ; and the cQurt quoted from Lehigh Val. R. 
R. Co. V. McFarlan, 31 N. J. Eq. 706, 758: 

"The rule with regard to multifariousness, whether arising from the mls- 
jolnder of causes of action or of défendants therein, is not an Inflexible nile 
of practice or procédure, but Is a rule founded In gênerai convenience, which 
rests upon a considération of what will best promote the administration of 
justice, without multiplying unnecessary Utigatlon on the one hand, or draw- 
Ing sUitors into needless and unnecessary expenses on the other." 

The object of the suit in Benson v. Keller was to cancel several due- 
bills alleged to hâve been fraudulently procured from the plaintiff 
by one of the défendants, and thereafter transferred by him to others 
of the défendants severally. The court sustained the joinder, not- 
withstanding that it appeared that some of the défendants were put to- 
additional expensê by reason of the fact that the cause was tried away 
frorû their home counties. The plaintifif, in bringing the présent suit,, 
had .in view but the single purpose of recovering the funds of the 
bank, vvhiph he alleged had been wasted by the directors. Ail the ap- 
pellants had been directors. , Jesson was director from March 12, 19(fe, 
to January 4, 1911; Peoples was director from October 14, 1908, to 
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April 24, 1909; Wood from November 13, 1909, to May 1, 1910; 
Brumbaugh from March 13, 1909, to September 12, 1910; Hill from 
September 12, 1908, to October 1, 1909; and McGinn from September 
14, 1909, to May 1, 1910. 

The appellants rely upon Emerson v. Gaither, 103 Md. 664, 64 Atl. 
26, 8 L. R. A. (N. S.) 738,- 7 Ann. Cas. 1114, a case in which were 
joined 17 directors, who had held their offices each for a short period 
in 12 différent directorates, some of whom were charged with having 
declared illégal dividends, and others were charged with having made 
improper loans. It appeared that the défendants who were charged 
with making the improper loans were not directors at the time when 
the illégal dividends were declared. The court said : 

"Are ail of the défendants to be thus subjected to Inconvenience, loss of 
time, fées of counsel, and possibly expert accountants, court costs ineurred 
coneerning matters in whlch they are net connected, slmply because at some 
time they happened to be directors of the same bank?" 

But the court also said: 

"There Is no rule on the subject of unlversal application, and much is 
left to the discrétion of the court, to be determined by the facts of each par- 
ticular case." 

It was in view of the confusion and the difficulty of apportioning 
costs that the court, in that case, held that the bill was multifarious. 
This it doubtless had the discrétion to do. But we think it clear that 
in the présent case the court below had the discrétion to permit, as it 
did, the joinder of the causes of action, and that in so ruling there 
was no error. 

[2, 3] It is contended that the complaint fails to state a cause of 
action, in that it omits to plead the statute of the state of Nevada. 
This objection was not presented to the court below, and it is not sug- 
gested in the assignments of error. Nor was any objection made in 
the court below to the introduction in évidence of the Nevada stat- 
ute. There are two reasons why the contention cannot be sustained. 
In the first place, the complaint did not lack necessary averments to 
constitute a cause of action. It alleged that the dividend was wrong- 
fully and unlawfully and fraudulently declared and paid, with the 
knowledge, consent, and approval of the défendants, and set forth 
facts to sustain the allégation, and also alleged facts to show that the 
money paid out for the surrender of stock certificates was fraudulently 
and illegally paid out of the capital of the corporation. Those allé- 
gations were sufficient to constitute a cause of action at common law. 
7 C. J. 562, § 168; Brinckerhoff v. Bostwick, 88 N. Y. 52. Again, it 
is our opinion that the court below was authorized to take judicial 
cognizance of the law of Nevada. In Mills v. Green, 159 U. S. 651, 
657, 16 Sup. Ct. 132, 134 (40 L. Ed. 293), the rule is thus stated: 

"The lower courts of the United States, and this court on appeal from 
their décisions, take judicial notice of the Constitution and public laws of 
each state of the Union." 

The District Court of the territory of Alaska is, we think, one of 
the "lower courts of the United States" to which the rule should apply, 
and, while we find no adjudication to that précise efïect, it is significant 
245 F.— 4 
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that in Cheever v. Wilsûn, 9 Wall. 108, 19 h. Ëd. 604,, the court held 
the rule to be applicable to the courts of the District of Columbia. 

[4] It is contended that the purchase of the corporate stock by the 
appellants was not in violation of the law of Nevada. Section 68 of 
tlje Corporation Act of Nevada (Rev. Laws 1912, § 1169) provides 
that it shall not be lawf ul for the trustées or directors — 

"to divide or withdraw, or in any wày pay to the stocUholders, or any of them, 
any part of the capital stock of the company, nor to reduce the capital stock 
unless in the manner prescribed in thls act, or in accordance with the provi- 
sions of the certiâcate or articles of incorporation, and In case of any viola- 
tion of this section, the directors or trustées under whose administration the 
same may hâve happened • * ♦ shall In their indlvldual and private 
capacities, be jointly and severally liable to the corporation, and [to]. the 
credltors thereof, to the full amount so divided, wlthdrawn, or reduced, or 
pald ont." 

To pay to the stockholders the par value of their capital stock, as 
the court below found that the appellants did in exchange for the cer- 
tificates of stock, is prohibited by the act when the payment is made 
out of the capital of the corporation and not out of its surplus. While 
it may not be said that the act prohibits the purchase of the shares of 
its stock by a corporation, it does prohibit the payment of any part of 
the capital for that purpose. A similar statute of the state of New 
York was under considération in In re Castle Braid Co. (D. C.) 145 
Fed. 224. The court held that the law did not broadly forbid the pur- 
chase by the corporation of its shares of stock held by its directors, 
and that such purchase was permissible if the transaction was f air and 
honest, and in the interest of the corporation and not of the selling di- 
rectors. The court said of the statute : 

"By implication it may forbid the purchase of any property of any descrip- 
tion from the stockholders, and the payment therefor from the capital of the 
corporation ; that is, from any funds except the surplus." 

So in In re Tichenor-Grand Co. (D. C.) 203 Fed. 720, it was held 
tliat the New York statute, which prohibits a corporation from pur- 
chasing its own stock except out of the surplus, renders invalid a con- 
tract by a corporation with a subscriber to its stock, where the stock 
is issued and paid for, to repurchase the same after a stated time on 
notice of the subscriber's élection. Other cases in point are Coleman 
v. Tepel, 230 Fed. 63, 144 C. C. A. 361 ; Hamor v. Taylor-Rice En- 
gineering Co. (C. C.) 84 Fed. 392; Md. Trust Co. v. Mechanics Bank, 
102 Md. 608, 63 Atl. 70; Tait v. Pigott, 32 Wash. 344, 73 Pac. 364; 
Tait V. Pigott, 38 Wash. 59, 80 Pac. 172; Martin v. Zellerbach, 38 
Cal. 309, 99 Am. Dec. 365. 

[ 5 ] The contention that the purchase of the stock was without the 
knowledge and against the instructions of the directors cannot be sus- 
tained. There was conflict in the testimony, and the court below found 
the facts against the appellants. The court in so finding was largely 
influenced by the fact that at each monthly meeting of the directors a 
statement of the financial condition of the corporation was presented 
and considered, and the fact that the records show that the directors 
expressly authorized in some instances the purchases of the stock, and 
that in other instances they approved purchases that had been made. 
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The whole tendency of the testimony is to show that the directors had 
knowledge of ail the stock transactions. 

[6] The appellants contend that the appellee cannot recover in this 
suit funds to pay creditors who were not such at the time when the 
dividend was dedared and the stock was purchased, and cite cases such 
as Atlanta & Walworth B. & C. Ass'n v. Smith, 141 Wis. 377, 123 N. 
W. 106, 32 L. R. A. (N. S.) 137, 135 Am. St. Rep. 42. In that case it 
was held that the trust fund doctrine, that under ail circumstances as- 
sets of a corporation constitute a trust fund for creditors, does not 
prevail in Wisconsin, and that as a gênerai rule, unless plainly pro- 
hibited by statute, or its organic act, a corporation may buy its own 
stock, using its assets therefor, so long as it acts in good faith, pursuant 
to authorization of its governing body, and that this is true both as to 
past and future creditors. But in the case at bar the acts of the di- 
rectors, as we hâve seen, were prohibted by statute, and were not per- 
formed in good faith. In Cook on Corporations (6th Ed.) § 548, it is 
said : 

"Hence the rule has been flrmly establlshed that, where divldends are pald 
in whole or In part out of the capital stock, corporate créditera, being such 
when the dividend was declared, or becomlng such at any subséquent time, 
may, to the extent of their daims, if such elaims are not otherwise paid, com- 
pel the stockholders to whom the dividend has been paid to refund whatever 
portion of the dividend was taken out of the capital stock." 

In Coleman v. Tepel, 230 Fed. 63, 144 C. C. A. 361, it was held that 
where a corporation was rendered insolvent by purchasing its own 
stock, and giving a mortgage for the indebtedness thereby created, tiie 
transaction was void as to subséquent, as well as to prior, creditors, 
although there was no fraudaient intent. The court said : 

"It has been urged that, il the transaction is void, it is void only as to exist- 
ing creditors, and not as to those with whom the corporation subsequently 
incurred obligations, upon the grouhd that, to avold a transfer of property 
in fraud of future creditors, there must be prefeent actual intent to defraud. 
* * * We are incllned to hold, upon the reasoning of well-considered au- 
thorities, that the void character of such a transaction as to future creditors 
does not dépend upon fraudulent Intent, and that when a stockholder, with 
the knowledge he has, or with that with which he is chargea, conceming the 
financial condition of the corpoiration, engages in a transaction which results 
in a depletlon for his advantage of corporate assets below the subscribed 
capital, or below existing liabilities, as the law may be, and becomes a party 
to the solvent appearance of a business that is Intended to be continued, he 
is bound by his act, both to existing and future creditors, when its direct 
object or immédiate conséquence is the Insolvency of the corporation and 
injury to creditors." 

In Coleman v. Booth, 268 Mo. 64, 186 S. W. 1021, the Suprême 
Court of Missouri held that the trustée in bankruptcy of a corporation 
may recover the amount received by a director through transactions 
widi the corporation which resulted in wrongful depletion of its capi- 
tal stock, even though ail daims of creditors ocGurred subséquent to 
such transaction. Said the court : 

"It makes no differenc-e, in respect to this matter, whether the debts repre- 
sented by the trustée were contracted before or after the Illégal acts com- 
plained of." 
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To the same effect is North v. Union Savîngs & Loan Ass'n, 59 
Or. 483, 117 Pac. 822; and in Atlanta & Walworth B. & C. Ass'n v. 
Smith, so cited by appellants, the court said : 

"We are not unmlndful that the rule, in gênerai, as to avoldance of a 
transfer of property In f raud of future credltors, appUes only In case of actual 
intent to defraud tliem. * • ♦ It is toc restrictive, as generally stated, to 
apply to the situation we hâve hère, and should, It Is thought, be extended to 
include it, uppn the theory that the diity of the stockholder not to deplete 
for his advantage corporate assets below the subscribed capital, and become a 
party to a continuance of solvant appearance, supplies the need for actual 
Intent to defraud, where the naturaland probable effect is to préjudice per- 
sons subsequently dealing vi'ith the corporation as solvent." 

Thèse décisions suggest the reason why recovery on behalf of sub- 
séquent creditors is permissible — the reason which is pointed out by 
Lord Watson in Trevor v. Whitworth, 12 App. Cas. 4C9, that persons 
dealing with a corporation — 

"are entitled to assume that no part of the capital which bas been paid into 
the coffers of the company has been subsequently pald out, except in the 
légitima te course of its business." • 

[71 Oné pi the défenses pleaded by the appellants was accord and 
satisfaction, arising out of the following facts: On March 13, 1911, 
E. T. Barnette, who had been tiie président of the corporation, pre- 
sented to the court below a pétition, rèferring to the condition of the 
bank, the reqeivership, and the petitioner's désire to pay the money 
due and owing to depositors, and ofïering as security for that purpose 
the conveyance of certain real estate to the receivers. On March 20, 
1911, the receivers applied to the court for instructions, expressing 
théir opinion that, if the deeds were accepted, it would be impracticable 
to proceed as contemplated to fix liability against Barnette in favor of 
the creditors of the bank. On March 29, 1911, the judge of the court 
below ihade an order to the effect that the receivers accept the property 
on the conditions expressed in Barnette's pétition. One of those condi- 
tions was that, after the payment of the balance of the daims and de- 
mands of the depositors and owners of ■ unpaid draf ts, the remainder of 
the property; if any, be returned to the petitioner. The amount realized 
from the rents and safé of said prçperty up to May 1, 1914, was 
$30,905.65. 

The contention of the appellants is that the acceptance of the prop- 
erty by the receivers was satisfaction and extinguishment of ail lia- 
bility of Barnette, £Uid that thereby ail persons jointly liable with him 
were released, or at least that the acceptance of the property by the 
receivers was a covenant not to sue Barnette, and that it operated to 
extinguish the causes of action against the appellants, and constituted 
a compromise of a tort. To this it is to be said that thére is nothing 
in the record to show that Barnette stipulated for felease f rom liability 
forhis ôwn acts, or for the acts of his associâtes, in thé mana|jement 
of the bank. He stipulated in one of his deeds that the receivers w'«re 
not to take possession of the property conveyed, nor thé rehtâ, issues, 
and profits thereof, nor hâve any right to the possession or use thereof, 
at any time prior to November 18, 1914. In the other deed it was pro- 
vided that the grantees might at any time in their discrétion sell the 
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property therein described and apply the proceeds to the payment of 
depositors and the owners of unpaid drâf ts, and there was coupled 
with it the further provision that the grantees might so sell and dis- 
pose of the proceeds if on November 18, 1914, the demands of de- 
positors and owners of unpaid drafts had not been f ully paid and sat- 
isfied. By the terms of both deeds ail creditors were excluded from 
the benefit thereof save depositors and owners of unpaid drafts. The 
receivers considered that their acceptance of the conveyances obligated 
them not to sue Barnette before November 18, 1914, and the appellee 
so pleaded their efïect in the reply. 

Again, the property was not aJl surrendered absolutely for the pay- 
ment of the depositors and holders of unpaid drafts, but a portion 
thereof was surrendered only for the payment of a déficit to be there- 
after ascertained as between the amoujits due depositors and owners 
of unpaid drafts and the amount realized by the receivers out of tfie 
property and assets of the bank. None of the proceeds of the prop- 
erty so surrendered by Barnette in the first deed can be applied to pay- 
ment of depositors and h'olders'of unpaid drafts until ail the property 
,ahd assets of the bank shall havé been realized on and devoted to liq- 
uidation. There y^ras imposed upon the receivers, by their acceptance 
of the conveyances, the obligation to pursue ail available remédies to 
recbyer the assets, including, we think, the assets which may be recov- 
ered in the présent suit. While it is true that the deeds to the receivers 
recited that the re;ceivers are about to commence an action on behalf of 
•Creditors against Barnette to recover from him the amount of any dé- 
ficit that may be ascertained bet\véen the claims of creditors and the 
amount reaHzed out of the property and assets of the bank, said action 
to be based on the liability of Barnette to said creditors "arising out of 
his management of the aiïairs thereof," there is nothing in the évidence 
to show that the deeds were accepted in accord and satisfaction of the 
claims of the corporation against Barnette or any of the appellants. 
The court below was of this opinion, and said that the transfer — 

"dld not operate to release any 6f the défendants, and was not accepted by 
the receiver in satisfaction of the claims of the corporation or Its creditors 
against any of the défendants, but such transaction was In effect an agree- 
ment not to sue Barnette prior to the expiration of the trust agreement, and 
Instead of preventlng the receiver from proceedlng against thèse défendants, 
it rather rendered it necessary for hlm to take ail proper steps to recover 
whatever possible upon the llabilities of any other person to the corjKjratlon 
or Its creditors." 

[8] "Accord and satisfaction requires an agreement, an aggregatio 
mentium, and it must finally and definitely close the matter covered by 
it. Nothing of or pertaining to that matter mustbe left unsettled, or 
open to further question or arrangement." 1 C. J. 527, § 12. "To 
constitute an accord and satisfaction, it is necessary that the money 
should be offered in full satisfaction of the demand, and be accom- 
panied by such acts and déclarations as amount to a condition that the 
tnoney, if accepted, is accepted in satisfaction; andit must be such 
that the party to whom it is offered is bound to understand therefrom 
that if he takes it he takes it subject to such conditions." 1 Cyc. '332. 

•We find noerror. The decree is affirmed. 
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GLOBE S. S,,CO.''v. TMOSS. 

f Circuit Court of Appeals, Sl:ifth Circuit. August 1, 1917.> 

N0.2Ô66. 

1. Seamen ®=>3 — INJCBT IN Sbkyicb— Law Govebnjno Liability. 

A suit In admiralty by a seaman to recover for an Injury alleged to 
hâve been caused by defective inàcblnery or appliances on the ship Is 
govémed by tbe' admiralty la w. ' ■' 

2. SEAMEN ®=»2{)(2) — PeÉSONAL IKTJUBT— DefSCTIVE MACHÎNEiî OE Appli- 

ANCES. - ' 

A shipowner owes ;to his seamen a positive and nondeleg»ble duty to 
see tbat tbe ship is seaworthy pud bar equipment in safe condition for 
use whéu' she starts on a voyaçè, and a seaman, Injured thrôugh failure 
to perf orm thls duty, IS entltlèd to compensation. ' 

8. Seamen <S=29(2)— Péj^sonai, Injubies — ^Defective MaohiijeBt. 

Libèlant was assistant englrieér on respondent's steamer. Soon after 
starting on a trlp, the feed pump stopped and llbelant attempted to 
start it, as had been done beîore,: by forcing ,a piston back into the cylia- 
der with a plnchbar ; but It Immedl^tely flew baqk, causlng the plnchbar 
to strike and injure llbejant's hçad. Shortly after the Injury the cylln- 
ders were opened, and the' piston waS? fonnd to be broken ih twô or 
three pièces. The pùmp had not worked well for two years, and it ha^ 
frequently been necessary to start It when It stopped by extemal means; 
but durlng that tlme the çyllnders had not been opened to ascertain tbe 
trouble. Held, that the évidence, while It dld not show deflnitely the de- 
fect which causéd tbe piston to fly back, waS ' sufflclent to support a 
finding bt the trial court that thé dëfect éxisted àt-thé timethe ship left 
port, rehdering her unseaworthy, and that riespondènt was négligent tu 
not ascertainlng and remedylng It* and was liabie for libeiant's Injury. 

t Seamen <Ss;>29(5) — iSvrr roB Febsonai. iNiTOBY — Evidence. 

In determlning the négligence of respondent in maintainlng the pump 
in au unsafe condition, the fact and nature of the accident might proper- 
ly be taken Into account. In connection wlth ail otber drcumstances of 
the case. 

5. Seamen <g=»29(4)— Personal In jubt — Assumption or Risk. 

The risk of Injury from the flying back of the piston, when forced into 
the cylinder, was not one assumed by li,belant, who had a rlght to assume 
that the owner would'keép the pump In a Safe condition. 

6. Seamen <g=929(4) — Peesonal Injubt — Oontbibutoby Neouoence. 

In the absence of knowledge that the piston was likely to fly back, 
llbelant was not chargeable with contrlbutory négligence, in taking a 
customary method of forcing it Into the cylinder. 

7. AbMiBALTY i@=s»118 — Bkvièw on Appeal— Findinqs of Tbial CoTJipr. 

A flndlng on a question of fact by an admiralty court, which heard 
the witnesses, wlll be accepted by the appellate court, unless the évi- 
dence greatli? prepondèriates against It 

8. Seamen <S=>29(1) — Pebsonai, Injubt — Liabiutt or Ownee. 

A shipowner, whose négligence eontributed to the Injury of a seaman, 
is liabie therefor, notwlthstandlng the concurring négligence of another. 

Appeal from the District Court of the United States for the Eastem' 
District of Michigan; Arthur J. Tuttle, Judge. 

In Admiralty. Suit by Henry Moss against the Globe Steamship 
Company, owner of the steamer Frank C. Bail. Decree for libèlant,. 
and respondent appeals. Affirmed. 

«=»For othèT caies 8ea rame toplc ft KBY-NUUBBB ia ail Kejr-Numbered Digeats & Indexa» 
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Thos. H. Garry, of Cleveland, Ohio, and Sherwin A. Hill, of Détroit, 
Mich., for appellant. 
Frederick L. Leckie, of Cleveland, Ohio, for appellee. 

Before KNAPPEN, MACK, ^d DENISON, Circuit Judges. 

KNAPPEN, Circuit Judge. The appellee, while in the performance 
of his duties as assistant engineer of the ship Frank C. Bail, owned by 
appellant, and while on a voyage from Lorain, Ohio, to Duluth, Minn., 
was seriously injured in an attempt to start a defective feed pump 
used for supplying water to the boilers. To recover the damages suf- 
fered appellee filed libel in admiralty against the ship; the appellant 
giving bond to answer the decree. Upon hearing in open court, decree 
passed for libelant, from which this appeal is taken. 

The ground on which the right to recovery is rested is that the pump 
was so defective as to render the ship unseaworthy as respects appellee, 
and to amount to a négligent failure of duty to supply and keep in 
order the proper appliances appurtenant to the ship — a duty analogous 
to the ordinary duty of a master to furnish his servant a safe place to 
work and safe appliances to work with. 

[1,2] The case is governed by the admiralty law. Southern Pa- 
cific Co. v. Jensen, 244 U. S. 205, 37 Sup. Ct. 524, 61 L. Ed. 1086; 
Tropical Fruit S. S. Co. v. Towle (C. C. A. 5) 222 Fed. 867, 868, 138 
C. C. A. 293. The rule in admiralty is well settled that a ship owner 
owes to his seamen a positive and nondelegable duty to see that the 
ship is seaworthy and her equipment in safe condition for use when 
she starts on a voyage, and that a seaman injured through failure to 
perform this duty is entitled to compensation. The Osceola, 189 U. S. 
158, 175, 23 Sup. Ct. 483, 47 L. Ed. 760; Thompson Towing, etc., 
Ass'n v. McGregor (C. C. A. 6) 207 Fed. 209, 211, 124 C. C. A. 479, 
and cases cited. 

[3] The feed pump, as fastened to the floor of the engine room, 
was about 20 feet long; it was duplex in that it had two sides which, 
when not in use, were independent of each other ; it was compound in 
that each side had both a hîgh-pressure and a low-pressure cylinder, 
the steam first passing through the high-pressure cylinder and then 
into the low-pressure ; the pistons of the high and low pressure being 
connected to a common piston rod, which in turn connected with a 
crosshead on which was bolted a plunger operating in one end of the 
water cylinder; another crosshead (suitably connected with the first) 
held another plunger. In opération the plungers alternately extended 
f orward out of the water chambers. The feed pump was started when 
the boat lef t Lorain, which was about noon ; it did not work well, and 
iinally stopped, leaving one plunger within the chamber, the other 
■extending out the full length of the stroke, which was about 12 inches. 
To start the pump appellee took an iron pinchbar, 6 or 7 feet long and 
weighing about 25 pounds, fulcrumed its lower end against the angle 
iron edge of the oil pan, which was fastened to the floor and pushed 
against the crosshead; the plunger was thus finally forced into the 
cylinder, but immediately flew back, causing the pinchbar to strike 
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appellant upon the forehead, knocking him backward and causing his 
head to strike a métal pipe. 

The refusai of the pump to start when the steam valves were opened, 
and the sticking of the plungers, were not a new expérience ; it had 
f requently occurred for two year's before the accident. The chief engi- 
neer,who was a witness for appellant, testified that it usually happened 
three times out of ten when the ship left port. On such occasions the 
pump was started either by using a pinchbar in the way used by ap- 
pellee as before described, or by the use of a chain fall — a chain in the 
nature of block and tackle — to pull out the plunger which was within 
the cylinder, or by a blow from a heavy iron sledge with ail the force 
a man could muster against the nut on the end of one of the guide 
rods, a usage which had considerably battered up the nut. The chief 
engineer had taken part in ail three of thèse methods of starting the 
pump. Sometimes after being so started it would stop and require 
restarting by the same process two or more times. There was testi- 
mony of crédible witnesses that trouble in starting this kind of a pump 
was not unusual ; but we agrée with Judge Tuttle that : 

"A fair Interprétation of their lestlmony Is that the troubles to which they 
refer are not of the klnd shown to bave occurred with this pump. Nearly ail 
of them speak of puinps that require a little force to start them. This pump 
frequently stuck in a way that requlred a preat deal of force to start it. It 
seems plain from this record that this was a poor pump, dld not work welU 
and iiever was In proper working order at any tlme during the perlod covered 
by the testimouy In this case; that Is, two years preceding the accident." 
(Italics ours.) 

None of the witnesses seem to hâve ever known a pump which gave 
so much trouble as this; to some of the witnesses for appellant the 
use of chain fall and sledge seems to hâve been unheard of , and by one 
or more, at least impliedly, condemned. The most prominent of the 
suggested causes for such sticking of the plunger were air in the suction 
pipe, dryness of the cylinders, too tight packing, and leaking valves. 
We think it a fair déduction from the testimony that the expérience 
had with this pump was such that the difficulty could be satisfactorily 
accounted for by neither nor ail of thèse causes. 

We are satisfied that there was something vitally and radically wrong 
with the pump at the time the ship left Lorain on the voyage in ques- 
tion. We think this indicated by the expérience up to that time, and 
corroborated by what developed later. 

Following the accident no attempt was made to operate the feed 
pump, nor does it seem to hâve been examined until the ship arrived 
(about midnight) at Détroit, where it picked up the chief engineer, and, 
after putting off appellee at the dock and sending him in an ambulance 
to the Marine Hospital, the ship was anchored in the river. The chief 
engineer then opened up the cylinders and found the piston in the 
high-pressure cylinder broken in two or three pièces. If this piston 
was broken, or even seriously cracked, before the boat left Lorain the 
ship was unseaworthy. One of defendant's witnesses présents the 
theory that the piston was broken after leaving Lorain, but before the 
accident; others, that the flying back of the plunger when appellee 
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was hit caused' the break. It is possible that the brealî occurred in 
either of the two ways suggested, but the question must be considered 
in the light of the évident f act that appellant has not given the court 
ail the aid possible to be furnished. The piston was not presented in 
court, and seems not to hâve been preserved. Its production might well 
disclose valuable évidence on the question of its condition prior to the 
accident, including the évidence or lack of évidence of old cracks or 
breaks. The fact neither of the accident nor of the docking at Détroit 
was entered upon the permanent log, although it is said such record is 
required, and although the captain is confident he entered the facts 
upon the scratch log (which was lost or thrown away), and although 
the fact of the accident was so well in mind during the voyage that 
the ship was met at Duluth by its représentative, who took the written 
statements of its seamen regarding the accident. This suppression of 
the record was a foolish and vain thing ; but we can see no other rea- 
son for it than that suggested by the District Judge, viz. : 

"So tliat if the owner or boat got In a lawsuit any klnd of a theory could 
be advanced, when there was plenty of tlme for Interested parties to thlnU 
the matter over." 

While, as already said, it is possible that the piston was broken by 
its flying back as stated, at the time of the accident, it would seem more 
probable that it was broken before that time. Indeed, the treatment to 
which the pump had been subjected for so long a time in the use not 
only of pinchbar and chain fall, but especially of iron sledge, would 
tend to injure the internai mechanism of the pump, if not the piston 
itself. And it seems the more reasonable conclusion, to say the least, 
that the application of steam would not hâve broken the piston, unless 
it were previously injured, or unless there was already some radical 
infirmity in the internai structure of the pump ; and that it would not 
hâve failed, after 30 minutes' effort, to continue to run unless radi- 
cally wrong. The suggestion that the oiler broke the piston when he 
started the pump on leavingLorain seems little, if anything, more than 
a surmise, and is opposed to the belief of the oiler, and to his testimony 
that: 

"She was jumping from one end to tUe other when I turned the steam on 
[and he says he "started it slow"] ; then it uiade a sort of jump." 

There is crédible testimony that the pump could hâve run for some 
little time, even with the broken piston. But whether or not there was 
a broken piston previous to the ship's leaving lyorain (which we think 
the more reasonable conclusion), we are convinced that the condition 
of the pump at that time was so radically defective as to make rea- 
sonably probable and as to cause the accident which did happen. 

Under thèse circumstances, an affirmative and definite showing of 
the précise def ect which caused the plunger to fly back is not essential 
to liability. It is enough, as against the charge of spéculation, that the 
conclusion that the action was due to a radical defect in the interior 
condition of the pump, previous to leaving Lorain, seems more reason- 
ably probable than any other. 

We agrée with the conclusion of the District Judge that appellant 
did not use due care with respect to ascertaining and remedying the 
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actual defects in the pump. The expérience had during the two 
years preçeding the accident called for a thorough examination of its 
internai structure. During thq ^year preçeding the year of the accident 
a piston rod had been broken and repaired ; but, aside froni this, , no 
internai examination seems to hâve been had, although external means 
were frequently taken torelieve the difficulty, never with more than 
temporary success, and although the machinery would naturally be 
overhauled during the winter preçeding the accident, and although 
some grinding of valves had been donc at Buffalo just before the trip 
to IvOrain,, during which trip the pump seems to hâve worked fairly 
well. Whether or not the chief engineer represented the ship owner 
in the care of the ship, and the.duty, as between the ship owner and ap- 
pellee, to keep the engine-room machinery in safe condition, we think, 
to say the least, that due care and inquiry on ^he part of the fleet engi- 
neer, who had gênerai oversight of ail the boats in appellant's fleet, 
including the overhauling at the end of the season, would hâve led to 
the discovery oi the defective condition of the pump, which every one 
connected with its opération during the preçeding two years well knew ; 
and it is reasonable to believe that a thorough internai examination 
would hâve disclosed the existence of radical fault and thus hâve led 
to its remedy. 

[4] In reaching the conclusion that appellant was négligent in main- 
taining the pump in unsafe condition we may properly take into ac- 
count the fact and nature of the accident, in connection with ail the 
other circumstances in the case, notwithstanding négligence is not or- 
dinarily assumed from the mère fact of accident. La Fernier v. Soo 
River Co., 129 Midi. 596, 89 N. W. 353; Byers v. Carnegie 'Steel 
Co. (C. C. A. 6) 159 Fed. 347, 351, et seq., 86 C. C. A. 347, 16 h. R. A. 
(N. S.) 214. 

[5] In our opinion, appellant has not sustained the burden of show- 
ing that appellee assumed the risk of starting the pump. The risk of 
what actually happened was not assumed merely by accepting and con- 
tinuing thé employment. It is not enough that appellee knew the pump 
was defective. The plunger had never before been known to fly back ; 
and we cannot say that appellee had reason to expect it would do so. 
The actual risk was thus not appreciated nor consciously assumed. C, 
N. O. & T. P. Ry. v. Thompson (C. C. A. 6) 236 Fed. 1, 10, et seq., 
149 C. C. A. 211, and cases cited. Appellee had the right to assume, 
in the absence of notice to the contrary, that the ship owner would 
make due inspection of the pump and keep it in safe condition. C, 
O. & G. Ry. V. McDade, 191 U. S. 64, 67, 24 Sup. Ct. 24, 48 L. Ed. 
96; C. & O. Ry. v. Proffitt, 241 U. S. 462, 468, 36 Sup. Ct. 620, 60 
L. Ed. 1102. He had no right to undertake this duty himself ; to have 
dohe so would probably have cost him his job. 

Nor did he assume the risk by starting on the voyage from Lorain. 
The chief engineer had, without the knowledge of the ship owner, 
left the ship at Lorain, and gone to Détroit by rail, leaving the engine 
room in charge of appellee, whose license papers were insufficient for 
a ship of the size of the Bail. As a practical proposition, he had to take 
charge of the engine and its appurtenant machinery. It is immaterial 
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to the question of assumption of risk that this undermanning of the 
ship was without the owner's knowledge. 

Nor did the appellee assume the risk by starting the feed pump, 
instead of using either the injectors or the service pump. The injectors 
were used only' in harbors, and not when the ship was at sea; the 
service pump was devoted to a variety of uses, including fire service, 
and was auxiliary only to the feed pump with respect to supplying the 
boilers. Moreover, the feed pump supplied hot water to the boilers, 
while the service pump gave only cold water ; the accident occurred in 
December. The defect in the feed pump was discovered while at sea. 
Under ail thèse circumstances, due observance of duty demanded that 
appellee try to start the pump, as had always been done under and by 
the direction of the chief engineer. The case does not fall within the 
gênerai rule invoked by appellant, that an employé engaged in repair 
work assumes the risks necessarily incident thereto. No repair of the 
pump was being had or attempted ; nothing that appellee did or could 
do would repair the def ects ; he was only trying to start the pump, and 
bis employment at the time was no more in the nature of repair than 
would be the throwing of an engine ofï the center. It is also urged that 
appellee was guilty of contributory négligence, and so could not recover 
full compensation. 

[6] We assume, for the purposes of this opinion, that there is in 
admiralty a défense of contributory négligence analogous in principle 
to that prevailing in common law actions. It is surely no more favor- 
able to a shipowner than to an ordinary employer. 

The burden of proof is upon appellant, and again we are satisfied 
that the burden has not been sustained. In the absence of knowledge 
that the plunger was likely to fly back, appellee was not négligent in 
standing in front of the pump and pushing upon the bar, instead of 
pulling from; behind. He took the course always foUowed on the 
ship, and which enabled greater purchase than did the other way. 

[7, 8] But there was testimony of several witnesses that the plunger 
could not fly back unless live steam was turned on or unless the bleed- 
ers (through which the water of condensation is discharged) wer»; 
closed ; and it is assumed that appellee either turned on the steam or 
closed the bleeders, or both. But this contention is not sustained by 
the testimony. Appellee testified that he had already tried unsuccess- 
lully to keep the pump going by turning on the steam after using the 
pinchbar, and that the steam was turned ofï when the bar was used 
the previous time. This is undisputed. There is no testimony that he 
closed the bleeders, ejccept that of the oiler, and he had previously 
given a written statement that the bleeders were not closed. The Dis- 
trict Judge, who heard his testimony in connection with the other 
testimony in the case, refused to believe it, and refused to believe that 
appellee either turned on the steam, or knew it Was turned on, or f ailed 
to open the bleeders, or after they had been opened closed. them. The 
évidence does not preponderate against this conclusion, and we accept 
it as correct. City of Cleveland v. Chisholm (C. C. A. 6) 90 Fed. 431, 
434, 33 C. C. A. 157; Monongahela, etc., Co. v. Hurst (C. C. A. 6) 
200 Fed. 711, 119 C. C. A. 127; Pugh v. Snodgrass (C. G. A. 6) 209 
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Fed. 325, 126 C. C. A. 251 ; Erie, etc., Co. v. Dunseith (C. C. A. 6) 

2Z9 Fed. 814, 816, C. C. A. . Assuining what the District 

Judge says was plain to him, that "the steam must hâve been on, or 
the valves were def active in such a way that the steam rushed in, or 
that being shut off it was turned on," it does not follow that appellee 
turned on the steam. When the accident pccurred he was at the water 
end of the pump, about 14 or 15 feet from the steam valve. If the 
steam was turned on, it is fully as Hkely that the oiler did it, and if the 
négligence of the ship owner, in failing to keep the pump safe and s«a- 
worthy, contributed to the injury, the shipowner is liable, notwithstand- 
ing the concurring négligence of the oiler. See by analogy Kreigh v. 
Westinghouse Co., 214 U. S. 249, 257, 29 Sup. Ct. 619, 53 L. Ed. 984 
and cases cited ; American Shjpbuilding Co. v. Lorenski (C. C. A. 6) 
204 Fed. 39, 44, 122 C. C. A. 353; Meers v. Childers (C. C. A. 6) 22S 
Fed. 640, 643, 143 C. C. A. 162. 

Whether or not appellant was at fault in not taking appellee back 
to Lorain for earlier treatment, instead of going through to Détroit 
(The Iroquois, 194 U. S. 240, 24 Sup. Ct. 640, 48 L. Ed. 955), we 
need not consider, for the reason, if for no other, that the damages 
awarded were agreed upon by both sides as full compensatory damages ; 
and there is nothing to indicate that the élément of delay entered into 
the ascertainment of the amount,pf damages. 

It results from thèse views that appellee was entitled to full com- 
pensation, and was not limited, to relief by way of maintenance and 
cure, as for mère négligence in qperation of the ship. 

The decree of the District. Court is affirmed. 
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(Circuit Couit of Appeals, Elgbth Circuit. July 21, 191T. Dissentlng Opinion 

August 9, 191.7.) 

No. 4880. 

Master and Sbevant igx=9l3 — Houes of Sœbvice Act — Continuons Service. 
Hours of Service Act March 4, 1907, c. 2939, § 2, 34 Stat. 1416 (Comp. 
St. 1916, § 8678), provides that a rallroad train employé stall not be 
required or permitted to remaln on duty for a longer perlod than 16 con- 
sécutive hours, that when he bas been on duty contlnuously for 16 hours 
he shall not be permitted to agaln go on duty until he bas had at least 
10 consécutive hours off duty, and thp.t when he bas been on duty for 
16 hours In the aggregate In any 24-bour perlod he shall not be per- 
mitted to again go on duty until he shall bave had at least 8 consécutive 
hours off duty. Eeld that, in view of the purpose of the act to keep up 
the effidency of the men cbarged vvith the runnlng of trains, wbere 
freight train crews made round trlps, covering from start to retum 
between 17 and 18 hours, the glving to such crews of an absolute release 
from duty of from 2 to 2% hours at the other end of the run dld not 
break the continulty of the service, which exceeded the statutory limlt 
of 16 hours. 

Sanborn, Circuit Judge, dissentlng. 

^s»For alher casea see eams topic & KBT-NUMBER In aU Key-Numbered Dlgests & Iad«ZM 
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In Error to the District Court of the United States for the Southern 
District of lowa; Martin J. Wade, Judge. 

Action at law by the United States against the Minneapolis & St. 
Louis Raiiroad Company. Judgment for the United States, and de- 
fendant brings error. Affirmed. 

For opinion below, see 236 Fed. 414. 

R. B. Alberson, of Des Moines, lowa (F. M. Miner, of Minneapolis, 
Minn., Crom. Bojven, of Des Moines, lowa, and W. H. Bremner, of 
MinneapoUs, Minn., on the brief), for plaintiff in error. 

Philip J. Doherty, Sp. Asst. U. S. Atty., of Washington, D. C. 
(Claude R. Porter, U. S. Atty., of Centerville, lowa, on the brief), for 
the United States. 

Before SANBORN, CARLA.ND, and STONE, Circuit Judges. 

CARLAND, Circuit Judge. This was an action by the United 
States to recover penalties f rom the railroad company for having per- 
mitted certain of its employés to be or remain on duty for a longer 
period than 16 consécutive hours. Section 2, c. 2939, 34 Stat. 1416. 
There were 19 counts in the complaint, upon each of which judgment 
was rendered in favor of the plaintiff. The action was tried to the 
court, and spécial findings of fact were made. The only question be- 
fore us is: Do the facts found support the judgment? 

The différent employés of the railroad company are divided by the 
findings of fact into four groups. 

Group 1 includes J. D. Haggin, an engineer, and H. C. Hoyer, a 
fireman. Thèse employés were operating an extra helper engine be- 
tween Marshalltown and Abbott, lowa. On December 10, 1914, said 
engineer and fireman began service at 9:40 o'clock p. m., and con- 
tinued service until 3:30 o'clock p. m. on December 11, 1914, a period 
which, if consécutive, is 17 hours and 40 minutes. They returned 
f rom a trip to Abbott at 4 :3S a. m. December 1 Ith, at which time they 
were absolutely released from service until 6:55 o'clock a. m., a period 
of 2 hours and 20 minutes. During said period the engine was left 
at the water tank. The engineer went to the roundhouse, about a 
block away, and registered. He then went from there to a restaurant 
and had breakfast, which occupied about 30 minutes. Then he re- 
turned to the roundhouse, spending about 15 minutes upon his way visit- 
ing and talking. He remained at the roundhouse until 6:55 a. m., 
which was the termination of the period of release. He then took 
charge of his engine. The engineer lived in Marshalltown, about six 
blocks from where the engine was left; but he did not go to his 
home, because he did not want to awaken his wife. There were no 
facilities for rest in the roundhouse, except some wooden benches; 
but he laid down upon one of those and slept a little for half an hour 
or more. He did not remove his clothes or retire for rest, except as 
aforesaid. The engineer registered in at Marshalltown at 4 :35 a. m., ' 
after he got off his engine and walked down to the roundhouse, a 
block away. He registered out at 6:55 on the same morning. Hoyer, 
the fireman, carried a lunch with him on the engine, and generally ate 
a little every time the engine stopped. He left the engine at the same 
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titne as the eiigineer, did not hâve to register, but went direct to the 
restaurant, which was about two blocks f rom the engine, and had his 
breakfast; had a regular place for sleeping, about eight blocks from 
the yards, but did not go there to sleep, and did not sleep at ail, 
"fooled around" until about starting time, and played sorae pool at 
the restaurant. 

Group 2 includes J. P. Boyce and J. W. Gibson, engineers; B. 
McDonough and V. Miller, firemen; C- Yandraska, cpnductor; C. A. 
Benson and M. C. Satchell, brakemen. Thèse men constituted a crew 
operating a freight train with two engines from Grinnell to Oskaloosa, 
lowa, and return. They entered service at 6:30 a. m., December 27, 
1914, and terminated service at 11:45 p. m. on December 27, 1914, 
a period which, if consécutive, is 17 hours and 15 minutes. They were 
absolutely released from service at Oskaloosa from 5 p. m. to 7 o'clock 
p. m., a period of 2 hours. What this crew was doing during the 
period of release does not appear. 

Group 3 iijcludes J. T. Elder, engineer; E. h. Howell, fireman; S. 
S. Walton, copductor ; W. G. Risney and T. E. Young, brakemen. 
They composed a crew operating freight trains from Oskaloosa to 
Marshalltown, lôwa. They entered upon service at 8:45 a. m. Jan- 
uary 20, 1914, and continued service until 2 a. m. January 21st, which, 
if consécutive, amounted to 17 hours and 15 minutes. There was a 
period of absolute release of 2 hours at Marshalltown, lowa, from 
3:35 p. m. to 5:35 p. m. on January 20th. The crew again entered 
service at,8:45 a. m., but waited until 9:40 a. m. before the train was 
ready to start. At Marshalltown the engine was left at the round- 
house, about a half block from the dépôt. The engineer went to the 
roundhouse and reported, and then went to a restaurant, about two 
blocks away, and ate his supper, which took 20 or 30 minutes. There 
was no place specially provided for sleeping. There were some pillows 
and bedding in the caboose, furnished by the trainmen and conductor 
for their bwn use, and they could sleep upon the cushion seats ex- 
tending lengthwise ; and this courtesy was extended to the firemen and 
engineer, if requested. Howell, the fireman, left the engine at the 
same time as the engineer, and went to the restaurant and had supper. 
Nèither the fireman nor engineer had any home or place to sleep in 
Marshalltown, except as aforesaid, and except as to the benches that 
were présent in the roundhouse. Walton, the conductor, also went 
to the restaurant; had no place for sleeping in Marshalltown, except 
as aforesaid ; and it does not appear that he slept any at that point. 
What the brakeman did do^s not appear. 

Group 4 includes B. P. Rinehart, engineer; W. F. Lewis, fireman; 
E. Hearne, conductor; A. C. Miller and John Donner, brakemen. They 
were a crew operating a freight train from Oskaloosa to Marshalltown, 
lowa. They entered service oii January 28, 1915, at 6:15 p. m., and 
terminated service at 12 :10 p. m. January 29th, a period which, if con- 
sécutive, is 17 hours and 55 minutes. There was a 2-hour period of 
absolute release frorti 4:50 a. m. to 6:50 a. m. on January 29th, at 
Marshalltoivn; /Rînehart lived at Oskaloosa; had no spécial place to . 
sleep in Marshalltown ; ate his breakfast three or four blocks from 
where he left his engine. There were places where workmen could 
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sieep within a block or half block of the yards at Marshalltown. The 
fireman had breakfast about the same time ; did not go to sleep ; no 
sleeping place in Marshalltown. There was bedding in the caboose, 
and Hearne, the conductor, went to the caboose and went to sleep for 
awhile. The accommodations in the caboose were cushion seats length- 
wise of the car, about 2i/2 feet wide and about 34 feet long. There 
were seats on both sides. Miller and Donner had the privilège of 
sleeping there. The periods of release mentioned in the four groups 
were absolute, and so understood by the employés. 

None of the employés did any work, during the periods of release 
mentioned, about engines, cars, or equipments of the railroad Com- 
pany, or any other work in connection with their employment. Mar- 
shalltown, lowa, is a terminal of défendant company, and a city of 
16,000 or 18,000 inhabitants. Oskaloosa is a city of 8,000 or 9,000 
inhabitants. 

The question presented by thèse findings of fact is : Were the pe- 
riods of release, taking into considération the purposes of the law, 
periods of rest or off duty which the law requires ? If they were, then 
there was not in any case a longer period of service or on duty than 
16 consécutive hours. Tf, on the contrary, thèse periods were of such 
length, or at such a time and place, or in connection with such service, 
that, although absolutely relieved from duty, the employés did not 
receive that rest which it was the policy of the law to secure, then 
the periods of release did not prevent the hours of service from being 
consécutive and the law was violated. In United States v. Atchison, 
Topeka & Santa Fé Railroad Ce, 220 U. S. 37, 31 Sup. Ct. 362, 55 
L. Ed. 361, it was decided that under section 2 a telegraph operator 
employed for 6 hours, and then after an interval for 3 hours, is not 
employed for a longer period than 9 consécutive hours. By section 2 
it is also provided that, where an employé of a common carrier bas 
been continuously on duty for 16 hours, he shall be relieved and not 
required or permitted again to go on duty until he has had at least 
10 consécutive hours ofï duty, and no such employé who has been on 
duty 16 hours in the aggregate in any 24-hour period shall be required 
or permitted to continue or again go on duty without having had at 
least 8 consécutive hours oflf duty. We are of the opinion that, under 
the law and the décision of the Suprême Court in the case cited, the 
period of 16 hours may be divided ; but the law in regard to employés 
other than operators, train dispatchers, or those engaged in similar 
service is not the same as the law in regard to operators. The law 
does not say that an employé shall not be permitted to be or remain 
on duty for a longer period than 16 consécutive hours in any 24-hour 
period, and the hours of service for operators is much less tiian those 
for employés in gênerai. 

In regard to employés in gênerai the law provides that, after an 
employé shall hâve been continuously on duty for 16 hours, he shall 
be relieved, and not required or permitted again to go on duty until 
he has had at least 10 consécutive hours ofï duty. This would make 
a total period of 26 hours. It then provides that, if an employé has 
been permitted to be or remain on duty 16 hours in the aggregate in 
any 24-tiour period, said employé shall not be required or permitted 
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to continue or again go on duty without having had at least 8 conséc- 
utive hours off duty; the intention of Congress being apparently that, 
if the 16 hours of service is divided, then the period of release afïects 
the time which the employé is entitled to remain off duty at the end 
of his service. We make this statement for thé purpose of showing 
that the time of release must be for ail intents and purposes of the 
same character, except as to length of time as the period which the 
employé is permitted to be and remain off duty after the end of the 
period of service. It will be seen, whether we consider the period 
of 8 hours applicable to employés who hâve been permitted to be and 
remain on duty in the aggregate for 16 hours or the period of 10 hours 
applicable to employés who hâve been on duty for 16 consécutive hours» 
that the period of rest is much less than is givén to operators and train 
dispatchers or employés engaged in like service, so that it would be 
impossible to divide up the 16-hour period to the .same extent as may 
be doné with the last-named class of employés. The intent and pur- 
poses of the law mu.st not be lost sight of in attempting to divide the 
16 hours of service. The object and purpose of the Hours of Service 
Act has been often stated by the courts, and bas again been recently 
stated in the case of Atcliison, Topeka & Santa Fe Railway Co. v. 
United States. 244 U. S. 336, 37 Sup. Ct. '^.15, 6! l. Ed. 1175 (June 4, 
1917), in the following language: 

"Considering thèse opposing contentions, It must be remembered tbat the 
purpose of the act was to prevent the dangers which must necessarily arise 
to the employé and to the public from continuliig men in a dangerous and 
hazardous business for period.s so long as to render them unflt to give that 
service which is essentiel to the protection of themselves and those Intrusted 
to their care. It is coramon Itnowledge that the enactment of this législation 
was induced by reason of thè many easualties In rallroad transportation which 
resulted from requiring the discharge of arduous duties by tlred and exhausted 
men, whose power of service and energy had been so weakened by overwork as 
to render them inatteutive to duty or incapable of discharglng the responslble 
labors of their positions." 

That an employé is absolutely relieved from service is not of con- 
trolling importance, if the time is so short or the opportunities for rest 
are so meager that for ail practioal purposes an employé does not hâve 
the opportunity for rest which the law requires. It was decided in 
Southern Pacific Co. v. United States (Circuit Court of Appeals, 9th 
Cir.) 222 Fed. 46, 137 C. C. A. 584, that whether the break or inter- 
mission in the hours of service are such as the law will recognize 
dépends upon their character as periods of substantial rest, and that 
the question as to whether the periods of release gave opportunity 
for substantial periods of rest was for the jury, under the évidence in 
each case. In United States v. Chicago, M. & P. S. Ry. Co. (D. C.) 
197 Fed. 624, and United States v. Denver & R. G. R. Co. (D. C.) 
197 Fed. 629, cited with approval by the Suprême Court in Missouri, 
K. & T. Ry. Co. V. United States, 231 U. S. 112, 34 Sup. Ct. 26, 58 L. 
Ed. 144, it was decided that not every release from duty was such 
as the law contemplated, but that each release must be determined 
according to the facts in the particular case. There may be cases, un- 
doubtedly, where the release is for such a time and under such cir- 
cumstances that the court may say as matter of law that the release 
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was or was not such as to be within the requirement of the law ; but 
in the présent case the parties waived a jury, and submitted the facts 
and ail legitimate inferences to be drawn therefrom to the trial court 
for décision. That court found that the periods of release under the 
circumstances did not break the consécutive character of the hours 
of service, and entered judgment accordingly. 

We are of the opinion that the periods of release were periods of 
waiting which gave no proper opportunity for rest. The service wzs 
vi^hat is termed a "turn-around" service. If the train crew can be 
given an absolute dismissal for the time which elapses at any par- 
ticular terminal before the return trip is made, with only the oppor- 
tunity for rest which is shown by the évidence in this case, and such 
time is held to break the consécutive hours of service, then the pur- 
pose of the law will be largely defeated, and the employés permitted 
to remain on duty for a longer period than is lawful. 

We are thereforè of the opinion that the judgment should be af- 
firmed ; and it is so ordered. 

SANBORN, Circuit Judge (dissenting). The statuté forbids any 
common carrier to permit an employé to be or remain on duty "for 
a longer period than 16 consécutive hours" and provides that when 
he has been on duty continuously for 16 hours he shall not be permit- 
ted to go on duty again until he has had "at least 10 consécutive hours 
ofï duty," and when he has been on duty "16 hours in the aggregate" 
he shall not be permitted to contmue or go on duty without having at 
least 8 consécutive hours ofï duty. The italics are mine, and are used 
to challenge attention to the fact that it is a continuons service, without 
break or intermission, for a long period of consécutive hours, against 
which the portion of the law hère invoked is especially leveled, and to 
the fact that the term "consécutive hours" is used three times in the 
section, once to describe the term of continuons service permitted, 16 
consécutive hours, and twice to describe terms ofï duty, at least "10 
consécutive hours" in one case, and "at least 8 consécutive hours" in 
the other. 

The record in this case discloses the fact that each of the employés 
whose service is the occasion of this action was absolutely released 
from duty by tlie employer for a definite period of at least 2 consécu- 
tive hours during a term of service which, if this intermission is 
counted as a part of it, did not amount to quite 18 hours, and that each 
employé was made f ully aware of the fact of his f reedom from service 
before this intermission therein commenced. Moreover, thèse releases 
were at terminais of the trips of the employés, or at terminais of the 
runs of their trains where the employés could obtain the accommoda- 
tions of railroad stations, restaurants, and houses, and could be and were 
relieved of the mental tension as well as the manual labor of their serv- 
ice, and could be and were free from ail care of their engines, or any- 
thing connected with the property of their employer. The law does not 
require the employer to compel its employés to sleep, or to rest, or to 
play, or to work during the intermission when they are ofï duty. It 
requires simply that they shall be relieved from continuous service 
245 F.— 5 
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during consécutive hours. A service of 8 hours, an intermission of 2 
hours in which the employé is relieved of ail duty and is free from 
service, foUowed immediately by a service of 8 consécutive hours, 
cannot be a service of 16 consécutive hours. If it is, then under 
the foUowing provision of the statute an employé who, after serv- 
ing for 16 consécutive hours, has 5 hours off duty, then 2 hours on 
duty, followed immediately by S hours ofF duty, has at least 10 
consécutive hours off duty, and one who, after serving 16 hours in 
the aggregate in 24 hours, has 4 hours ofï duty, then 2 hours on duty, 
immediately followed by 4 hours off duty, has at least 8 consécutive 
hours off duty. This does not seem to me to be a permissible construc- 
tion of the statute. The words "consécutive" and "continuously" in 
this statute seem to me to be not only significant, but controlling. It is 
common knowledge that continuous service for 16 consécutive hours ex- 
hausts, wearies, and weakens men, and tends to render them inattentive 
to duty, or incapable of discharging their duties, far more than an ag- 
gregate service of 16 hours in two periods of 5 hours and 11 hours 
each, with an intermission between them of 2 hours off duty — 2 hours 
of absolute relief from the strain, care, tension, and labor of their du- 
ties. And it was against this exhaustion of continuous service for 
more than 16 consécutive hours that this statute was leveled. This is 
made plain by the express provision in the section under considération 
that 10 consécutive hours off duty are required where the employé has 
been on duty for 16 consécutive hours, while only 8 consécutive hours 
off duty are required when he has been on dilty 16 hours in the aggre- 
gate, but not 16 consécutive hours, in any, 24-hour period. Judge Pol- 
lock in United States v. Atchison, Topeka & Santa Fé Ry. Co. (D. C.) 
232 Fed. 196, 197, well remarked : 

"Having In mind the purpose of Congress in the enactment of the law, that 
purpose is better subserved by permitting an operator to work 9 hours out of 
10, with one hour absolutely bis own, except in cases of emergency, that he 
might take hls meals, relax, and bave récréation, than would be the case 
where he is permltted to work 9 • • • consécutive hours." 

And in United States v. Atchison, Topeka & Santa Fé Ry. Co., 220 
U. S. 37, 44, 31 Sup. Ct. 362, 55 1,. Ed. 361, where a telegraph opera- 
tor was employed from half past 6 o'clock in the morning until 12, 
and again from 3 p. m. to half past 6, or 9 hours in ail, with an inter- 
mission of 3 hours, the Suprême Court declared that: 

"A man employed for 6 hours and then, after an interval, for 3, In the same 
24 hours is not employed for a longer period than 9 consécutive hours." 

Because each of the employés whose service was the occasion of this 
action was fully released from duty, and from ail care, tension, and 
labor for his employer^ and knew that f^ct before the commencement 
of the intermission, for- a deifinitc: period of more than 2 consécutive 
hours during the time, which was less than 18 hours, that it is claimed 
that he was on duty, because the company was not required under the 
law to make him sleep or rest or recreate, nor was Ùie company re- 
quired to do more than to relieve him from duty, so that he could hâve 
an opportunity to rest his mind and his body, and relax from the strain 
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and tension of continuous thought and action for his employer, because 
the main purpose of the provision of this law under which this action 
is brought was not to forbid, but to permit, service for 16 hours in the 
aggregate within 24 hours, vi^here, as in this case, there is an intermis- 
sion of a substantial length of time, such as 2 hours between the hours 
of actual service constituting that aggregate, because that provision of 
the law is leveled at continuous service for more than 16 consécutive 
hours, and its object is to relieve the weariness and exhaustion result- 
ing from continuous mental strain and physical labor without intermis- 
sion for relaxation, because employés on dtity 6 hours, then ofï duty 
2 hours, and then on duty 10 hours, are not on duty 16 consécutive 
hours, and because while the employés in this case were on duty, if the 
intermission be counted, a little more than 16 hours in the aggregate, I 
am unable to bring my mind to assent to the view that thèse men, who 
rendered less than 16 hours of actual discharge of duty, broken in each 
case by an interval or intermission of more than 2 consécutive hours, 
during which they were free from ail duty, were on duty more than 
16 consécutive hours, I am unable to resist the conclusion tîiat the com- 
pany was not liable for a violation of this law. 



QUICKSILVER MINING CO. t. ANDERSON. 

(Circuit Court of Appeals, Ninth Circuit. September 4, 1917.) 

No. 2941. 

1. COEPOEATIONB <S=>432(12) — OFFICEBS SCOPE OF Emplotment. 

In an action against a mlning company to recover for services ren- 
dered in connection wlth tlie organization of a corporation for building 
of an electrlc railroad leadlng from ttie mine to a central point, and pro- 
curing of rlghts of way, etc., évidence held to warrant a flndlng that the 
président of the corporation who engaged plalntiff was actlng within the 
scope of lils authorlty. 

2. CoEPOEATiONs <@=3S8(1) — Actions — Liabilitt — Authobitt. 

The président of a mlning company, lia,ving suggested that the acquisi- 
tion of transportatlon facilltles would make the opération of the mine 
more profitable, was authorized to malîe a detailed report to the directors. 
He engaged plaintifC, who procured rights of way, obtained subscrip- 
tions, and organized a corporation for the building of an electrlc road 
from the- mine to another point. The road in fact was never built. 
Held that, the président being authorized, the mlning company could not 
defeat plaîhtlfE's recovery on the ground tliat the buUdlng of the road 
was beyond its charter powers. 

In Error to the District Court of the United States for the Second 
Division of the Northern District of CaUfornia; Benj. F. Bledsoe, 
Judge. 

Action by C. P. Anderson against the Quicksilver Mining Company, 
a corporation. There was a judgment for plaintiff, and défendant 
brings error. Affirmed. 

<g=jFor other cases see same topic & KEY-NUMBBR In aU Key-Numbered Dlgests & Indexai 



68 245 FEDERAL EEPORTBB 

A. H. Jarman, of San Francisco, Cal., for plaintiff in errer, 
C. A. Herrington, of San José, Cal., for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The défendant in error recovered in the 
court below judgment for services alleged to hâve been rendered by 
him for the plaintiff in error under employment by its président. No 
question is hère made regarding the fact of the performance of the 
services, nor concerning the value bf them. The défense to the action 
in the court below was, and the basis of the contentions in this court 
is, thatthe enterprises in and about which the défendant in error was 
employed were beyond the scopé of the powers conferred on the plain- 
tiff in error by its charter, and, further, that they were not within the 
usual and ordinàry business of the corporation, and therefore that its 
président was without authority to employ the défendant in error to 
render the services for which he sued and recovered. 

The record shows that the plaintiff in error was incorporated by 
act of the Législature of the state of New York April 10, 1866 (Laws 
1866, c. 470), "by the name, style, and title of *the Quicksilver Min- 
ing Company,' and by such name and title," the act provides, "shall 
hâve perpétuai succession, and shall be capable of suing and being 
sued, impleading and being impleaded, and of granting and receiving, 
in its corporate name, property, real, personal and mixed, and of 
holding and improving lands in Califoirnia or elsewhere, and to obtain 
therefrom any and ail minerais and othër valuable substances, whether 
by working or mining, leasing or disposing of privilèges to work 
or mine such lands, or any part thereof, and to erect houses and such 
other buildings and works as may properly appertain to said business, 
and to use, let, lease or work the same, and to dispose of the products 
of ail such lands, mines and works as they mày deem proper." The 
act also, among other things, conferred upon the company power to 
make such by-laws as ît should deem proper to enable it to carry out 
the objects of the corporation, and to alter, amend, add to, or re- 
peal the same, provided that such by-laws should not be contrary to 
the Constitution of the state or of the provisions of the act of incor- 
poration. The act also authorized the persons therèin named as a 
body politic to elect persons to serve as directors of the corporation, 
a majority of whom should constitute a quorum for the transaction 
of business, and to hold their offices until their successors shall hâve 
been elected in accordance with the by-laws. It also declared it "law- 
f ul for said company to establish the necessary offices for the business 
of the company wherein their business is located, and to hâve their 
principal office in the United States, in such place as they may deem 
expédient, at which place it shall be lawful to hold ail meetings for 
the transaction of the business of the company." 

It appears from the record that the chief property of the company 
is that known as the New Almaden quicksilver mine, situate in Santa 
C3ara county, Cal., the productive record of which, according to the 
brief of the plaintiff in error, is more than $150,000,000. It has been 
operated by the plaintiff in error for more than 40 years. The by- 
laws of the company provide, among other things, that "the corporate 
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powers of the company shall be exercised by a board of directors, and 
such officers and agents as they shall appoint," and that the directors 
shall hold "stated, spécial, or adjoumed meetings at such times and 
places as they may deem most convenient and consistent with the in-' 
terests of the company," and that "the directors shall hâve power to 
delegate, from time to time, such authority as they may deem neces- 
sary to the officers of the company or to any one or more members 
acting as a committee in order that the business of the company may 
at ail times be transacted with promptness and dispatch." The office 
of the company was established in New York City, where it has al- 
ways remained. 

From June, 1909, until some time in June, 1913, C. A. Nones, a 
résident of New York, was a member of the board of directors and 
président of the company, and Miss M. A. Bowe, also of New York, 
was likewise a member of the board, and its secretary. In February, 
1910, J. T. Tatham, who was at the time bookkeeper and cashier of 
the company at the mine, was by Nones appointed its gênerai manager 
at a salary fixed by him. In June, 1911, Tatham was elected a director, 
and treasurer of the company, and remained such until both he and 
Nones were removed from their respective offices by the board of 
directors in June, 1913. 

The property of the company is situated about 12 miles southwest- 
erly of the city of San José, upon the eastern foothills- of the Coast 
Range, being connected with the city by a boulevard known as the 
Almaden road. Running through it for about three miles is a creek, 
called Almaden creek, fed by the waters from the Los Alamedes wa- 
tershed. The property embraced about 8,500 acres, a large part of 
which consists of agricultural land. During Nones' presidency of 
the company he was much of the time at the mine, and certainly its 
directing head in so far as concerned its usual and ordinary business. 
While the main business of the company was undoubtedly the mining 
of quicksilver, which included the use of power developed from the 
waters upon its land, the record leaves no room for doubt that it also 
included the management and disposition of the by-products of its ores 
and of its extensive land holdings and waters and water rights. One 
of the by-products was paint ; and it appears from the évidence with- 
out dispute that Nones, while in charge of the property as président, 
concluded that it was to the interest of the company to build a paint 
mill, and that upon his recommendation a resolution was adopted by 
its board of directors authorizing the construction of such a mill, not 
to exceed a cost of $8,000, and directing such steps to be taken "as 
may be necessary under the advice of our counsel for the formation 
of a company to conduct such business, with the understanding that 
ail of the stock is the property of the Quicksilver Mining Company." 
Payment for the services performed in the procuring of the necessary 
information upon which that recommendation was made by the prés- 
ident of the company was manifestly just as much obligatory upon it, 
had the recommendation not been approved, as it was upon its ap- 
proval. 

In precisely the same way, as shown by the record, Nones, as prési- 
dent of the company, concluded, while in charge of the property, that 
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the watefs ot the creek that'flowed through the company's land, and 
thé value of its wàter rights, could aiid would be enhanced by procur- 
ing certain options on nèighboring lands, and that by an addition to 
the then éxisting dam in the creek, or the building of anothet dam, the 
Company wotild be ënabled td develop more power for its own uses, 
and would thereby be enabled to use and dispose of the waters to bet- 
ter advantage, and f urther concluded, while so in charge of the prop- 
efty of the 'Company, that a large saving in the expense of hauling the 
company's ores to its réduction works by teams (a distance of about 
four miles),' and in the expense of hauling its supplies f rom San José 
to the mine (a distance of about twelve miles), could be efïected by 
the building of an electric road from the mine to San José by way 
of the réduction works and through a growing community, which was 
anxious for the construction of such a road, and would contribute, 
not only rights of way therefor, but give a substantial bonus besides. 
Thèse matters, it appeàrs from the minutes of the company intro- 
dUced in évidence, were reported to its directors by its président in 
détail, with the reasons which formed the basis of his recommenda- 
tions. 

Respecting the water the président in his report stated, among oth- 
er things, that "owing to the contract which we hâve with the county, 
it undoubtedîy has to lease ail pipes for a term of 50 years from the 
date we eleCt to lease same, subject to a donation of 100,000 gallons 
of water per day to the county. I recommend that as soon as thèse 
pipes are properly installéd that this company notify the county of its 
intention to lease said pipes, and this company should then transfer 
to the water company which is nOw in existence ail of the water rights, 
receiving in payment therefor ail the stock of the water company," 
and among the reasons stated by the président for that recommenda- 
tion were, in substance, that the company could increase its supply of 
water, could earn soine revenue from its sale to water users along its 
Une of pipes after the water should be first passed over the service 
wheels, and thereby transferred into power, and that, if a dam of 
sufKcient depth was constructed upon the company's property, "it 
would store up sufEcient wâter to supply 10,000,000 gallons of water 
per day ; that they (the San José Water Company) would then rather 
buy our rights at more than a fair price, allowing us td retain the 
power privilèges, than to ruh the chance of our beCdming competitors 
against them in the water supply business." The minutes of the com- 
pany show that, acting on that report and recommendation, on motion 
of Director Whicher, duly seconded: 

"It waa resolved that the offlcers of the company be authorized to transfer 
to the Califomia Power Company ail, the water rights owned by the Qulcksil- 
ver Mining Company, togelher -with the lease of the pipes of the county of 
Santa Clara, sald lease being for a term of 50 years, and In exchange therefor 
to receive ail stock and other seeuritles of the Callfomia Power Company." 

The minutes f urther show that at the same meeting, on motion of 
Director Whicher, duly seconded, this resolution was adopted: 

"The président is therefore authorized to sell and transfer thèse securlties at 
a price of not less. than $150,000 In cash or its équivalent, reservlng, how- 
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ever, to the Qnlcksilv«r Mining Company the right for ail power to carry on 
Its business now and in the future, and for net less than 200,000 gallons of 
water per day." 

The foregoing resolutions were adopted at a meeting held Septem- 
ber 20, 1911. At a subséquent meeting of the board of directors, held 
March 18, 1912, the resolution of September 20, 1911,_regarding the 
sale of the company's water rights, was rescindée!, and in lieu thereof 
this resolution adopted: 

"Eesolved, tbat the offlcers of the company be authorized to transfer to 
the Senonàc Power' Company ail the water rights owned by the Qulcksllver 
Mining Company, together with the lease of the pipes of the county of Santa 
Clara, said lease being for the term of 50 years, and In exchange therefor to 
recelve ail stoclc and other securlties of the Senonac Power Company, and 
the président is therefore authorized to sell and transfer thèse securlties at 
a priée of not less than $200,000 in cash or its équivalent, reserving, how- 
ever, to the Quicl^silver Mining Company the right for ail power to carry on 
its business now and in the future, and for not less than 200,000 gallons of 
water per day." 

The report of the président made to the board of directors at its 
meeting of September 20, 1911, regarding the proposed electric road, 
contained the following: 

"Our maximum transportatlon tonnage bas a daily capaclty of not In ex- 
cess of 20 tons, whlch we haul 7% miles at eost of 60.2 cents per ton. For 
this service we were paying last year $1.25 per ton, and this savlng has been 
efCeeted by ownership of our teams. AU of which has been paid for. In the 
near future we wIU hâve to consider the handling of not less than 60 tons dally 
and possibly 100 tons. We bave reduced the cost Of transportatlon as low as 
can be donc, so that an inereased tonnage wlll force us to purchase addl- 
tional teams and will permit of no saving. Our caleulations of hauling is 
based on 6 herses for every 8 tons. Only hauling 60 tons daily would cost us 
about $87, or about $12,000 per year. In addition to this amount we are 
eonstantly paying for the hauling of our grocerles from San José to the 
mine, and we haul about 25 tens monthly, at a cost of about $4 per ton. Our 
entlre hauling charges and feed bills amount to over $15,000 per year. I sub- 
mit the proposition to the board regarding an electric road to be bullt from 
San José to the fumaees. There hâve been several meetings on this matter 
with the résidents of the valley, who are unanlmously in favor of this under- 
taking, and bave so far subscribed in cash about $10,000; this belng a dona- 
tion for which they will recelve néither stock nor bonds of the proposed road. 
I believe that this donation wlll amount to $15,000 before the road is buUt 
Besides there has been granted to me personally, for about three-fourths of 
the distance of a prlvate right of way of 20 feet width, and also suffident 
land for turnouts and stations. The balance of the right of way necessary 
wiU hâve to be aequlred from the county, and wlll cost a few hundred dollars. 
I am of the opinion that, if a company were fonned to operate and build 
this line, the Une could bs bullt by a certain contracter with whom I hâve 
talked in San José upon the following ternis: Original cost of road would 
not exceed $110,000, to which would be added 10 per cent, for profit, and for 
this the contractor would recelve 6 per cent, bonds of this railroad company, 
less amount of cash donated by résidents. Said bonds to be guaranteed prin- 
cipal and Interest by the Quicksllver Mining Company. The cost of hauling 
our own freight over this Une this way would be very small. A 40-ton car 
as a trailer could be attached to any regular passenger car without further 
charge, and in addition to our saving for transportatlon, whlch will be In the 
neighborhood of over $15,000 per year, we would also be able to carry passen- 
gers and haul freight and express packages for résidents along the Une. A 
close calculation of the population between San José and Almaden, gauging 
the same for a distance of a mile east and west along the proi>osed Une, 
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shows about 5;000 people; also three schools, with a dally attendance of 
150 scholara. Also beg to call your attention to the benellts accruing to 
us from this electrle road. Our acreage along the proposed Unes is composed 
mostly of hills, which are nothing but grazlng lands and worth not over ?20 
per acre. Should thls Une be buUt, thèse hills would be désirable building 
sites ; we retalnlng our minerai rights, as bas been the case in simllar locall- 
ties, to wit, Los Gatos and Saratoga, two places whlch are situa ted from 
6 to 7 miles of r our property. We also own 128 acres of land along the pro- 
posed Une, %hlch wè "could not sell for $48 per acre for agricultural purposes 
last year. Thls land is flnely sltuated for a town site, and, although we bave 
sold 10 acres at $110 per acre, we still hâve sulUcient left to warrant settlng 
out this land in one-half acre plots whlch would be sold easily at $150 per 
one-half acre plot. Thls proposition Is worthy of the most serious considéra- 
tion. I hâve devoted several months to It, and hâve obtalned the approval ot 
the majorlty of the property owners whose lands are along the proposed Une 
of railway." 

I^egarding the f ôregoing report of the président with référence to 
the electric road, at thç pieeting at which it was presented it was, on 
motion : 

"Eesolved, that before taklng action on an electric road to be bullt from 
San José to the mine, that the président fumish a complète spécification, 
showlng itemized costs, possible earnings, etc., to be submitted at a future 
meeting of the board." 

Preceding the meeting at y^hich the f ôregoing resahttions of the 
Company were adopted, at a meeting of its board of directors held 
June 5, 1911, on motion of Director Swayne, duly seconded: 

"The président was authorlzed to hâve Mr. Aaron, the company's counsel, 
prépare a resolution re Califomia Power Company, to be submitted to the 
directors at the next meeting." 

And in tlie déposition of Mr. Swayne, who was himself a laWyer of 
New York, appears, among other things, the following : 

"Q. Do you know anything about the water rights belonglng to the défend- 
ant Company? A, Only what I hare heard discussed from tlme .to time 
among the directors. Q. At board meetings? A. Yes; I haye never seen 
the property. Q. Dld you èver hear discussed in a directors' meeting the 
proposition to construct an electric railway to extend from San José to New 
AlmadeUi where the works of the défendant company are located? A. Yes. 
Q. You also heard discussed in directors' meetings the development of the 
water rights and water vpowers owned by the company? A. Yes. Q. And 
the ohject and purpose in the development of the company's water rights and 
power was to enable the coiijpany both to use its power to greater advantage 
and to sell Power, wasn't it? A. ïhat was the plan. Q. You knew that the 
Project of ,an electric railway Une to connect the works with the city of 
San José waa a project Inltiated for the beneflt of the défendant company, 
ûidn't you ? A. I knew that that plan was discussed ; it was never authorlzed. 
Q. Was it ever .ôbjected to? A. Yes; serlously. Q. By whom? A. By Mr. 
O'Brien, Mr. Stern, and myself." 

The record shows that the Senonac Power Company was incorporat- 
ed, with a capital stock of 5,000 shares, 4,995 of which were issued 
to die Quicksilver Mining Company March 22, 1912, and 1 each to 
its président, Nones, its gênerai manager and director, Tatham, and 
its attorney, Bumett, and Anderson and Brassy. Respecting the 
Senonac Power Company Mr. Swayne in his déposition says: 

"Thiit eoiupany was merely a subsidlary of the Quicksilver Mining Com- 
pany. I belipvsvlt was orgaui/,cd and the transfer made, and subsequently 
it was dissolved:" 
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Preceding which dissolution it appears the Senonac Power Com- 
pany reconveyed the water and water rights to the Quicksilver Mining 
Company. It was, according to the record, in connection with the 
waters and water rights, so dealt with by the plaintiff in error, that a 
part of the services rendered by the défendant in error were.per- 
f ormed under the employment of the président of the plaintiff m error. 
The other portions so performed were rendered in connection with 
the proposed building of the electric road. It appears f rom the record 
that along the Almaden road, between San José and the mine, is a 
thickly settled fruit-producing community, and that the défendant in 
error was employed by the président of the company to secure the 
necessary rights of way and franchises for the road ; that at the sug- 
gestion of Nones the défendant in error arranged for a public meet- 
ing which Nones, as well as Tatham, the gênerai manager of the com- 
pany, attended, and at which meeting Nones explained, among other 
things, that the Quicksilver Mining Company needed better transpor- 
tation, and that he supposed they did ; that the mining company would 
pay for the building of the road and would take ail of the stock, 
but that if any of the résidents living a:long the line wanted any of 
the stock they could hâve it ; that a committee was thereupon appoint- 
ed to work with the défendant in error regarding a right of way for 
the road — Nones asking for a free right of way from San José to 
New Almaden. Nones subsequently appointed a civil engineer named 
Herrmann to make a survey in connection with the défendant in er- 
ror of the right of way for the proposed road, and on the 6th day of 
September, 1911, he wrote a letter to the chairman of the committee, 
in which he said, among other things: 

"I take pleasure In submitting to you my proposition for the considération 
of the committee, namely: That your committee obtain and collect the 
contemplated subscrlptions, and aocept ail rights of way subject to the pro- 
visions herelnafter set forth; that the commencement of the building of the 
rallroad wiVl not be later than December 6, 1911, and the completlon of the 
building of the rallroad wUl be withln flfteen months thereafter ; , that the 
committee make such arrangements with me that upon the final completlon 
of the building of the rallroad they wlU dellver to me the cash collected upon 
Bubscriptlons in a sum not less than $4,500 and convey to me or my assigns the 
right of way that may hâve been gratuitously offered or donated; the said 
cash and the conveyances for the rights of way last mentloned shall be de- 
livered to two trustées conslsting of Mr. J. F. Tatham and another person to 
be selected by the committee before the 6th day of December, 1911, to be held 
by such trustées, and to be delivered by theni to rac or my assigns on the com- 
pletlon of the building of the rallroad ; that I or my assigns wlll furnlsh the 
money requlsite to pay for the rights of way where présent options call for 
money payment after the recelpt by me or my représentative of ail public 
franchises for running on such parts of the public hlghway as may be ap- 
plled for." 

The proposition so submitted having been accepted, the défendant 
in error proceeded to collect numerous subscrlptions from the rési- 
dents along the proposed line, and to secure rights of way therefor 
from such résidents, as also franchises from the county of Santa 
Clara over roads of the county, foUowing which the road was in- 
corporated, to wit, October 19, 1911, under the laws of Califomia 
under the name "San José & Almaden Rallroad Company," with a 
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capital stock of $120,000, dividedinto 1,300 ;shaii^S)iof.,tlie.'f*âr value 
oi $100 each — the original subscribers being the d-ef endaijt; in error 
1 share; Tatham, gênerai manager of .the mining company, .1 share; 
Burnett, attorney for^the mining company, 1 shafe; Nones,,' presicient 
of themining company, 117 shares; -.those issued to the défendant in 
error, Tatham. and Burnett being iiidorsed in Mank by them respec- 
tively. Tatham testified, anrong othér things» as follows: 

"I was .vice président and'treasùrer of the San José & Almaden Kallroad 
Company. The stock of thls mllroad company belonged to the; Qulcksilver 
Mining Company. About $5,000 was expended for the promotion' of the pre- 
llminary work of this railroad qompany. The money paid out belonged to 
the Qulcksilyer Mining Company,'- I paid It Qut A portion of It came f rom 
the office air New Alniàden, and à 'portion came from the New York office; 
$3,000, I thlnk, came from New Tork, and $2,000 from the office at the 
mine. A little work waa done, cuttlng down a bluff -to the ©ntrance of the 
hacienda. It was done by the Qulcksilver Mining Owjjpany and paid for by 
it. Suryeys were made and paid for by the mining coin'pany. Abstracts were 
also secured, amounting to $225. The surviey cost in the neighborhood of $500. 
Thèse bills wefë paid for by the mining company." 

Tatham also testified that, when; the stock in the electric road com- 
pany was issued to Nones, the latter said it was so issued in trust for 
the Qujcksilver Mining Company — a fact which the whole record 
plainly shows. Indeed, in view of the facts disclosed by the record, 
we think it idle to contend that the court below was in error in con- 
cluding that the président of the plaintifï in error had at least implied 
authority to employ the défendant in error to perform the services 
for the value of which he sued apd recovered. It is true that it ap- 
pears that, about the time the défendant in error concluded his employ- 
ment, he receivçd in the office of the local attorney of the company 
the following instrument; 

"New Almaden, Cal., March 5, 1912. 

"0. P. Andersen, Esq., San José, OaL — Deàr Sir: For services rendered and 
to be rendered on the Une of San José &• Almaden R. E., I hereby agrée to 
pay you the smn of f orty-flve hundred ($4,500) dollars, payable on compleUon 
of the road. 

"Yours truly, Charles A. Nones." 

And it is also true that in at least one place in the testimony of 
Nones he states that the défendant in error was employed, îlot for the 
Qulcksilver Mining Company, but by himself individually. That 
statement of the witness is not only in conflict with other portions of 
his testimony, but in positive conflict with his report to the directors 
of the mining company respecting the building of the road, and in 
obvious conflict with this swon> statement made by him téspecting the 
obligation so given to the défendant in error, madè in his schçdules 
filed in his bankruptcy proceedings, which subsequently occurred : 

"Names of creditors; C. P. Anderson. 

''Résidences: San José, California.' ' 

"When and where contracted: San Joae, Oaiifomta, January, 1011. 

"Nature an^ considération of debt, and: wbether 4ny judgment, ; bond, Mil 
of exçhange, promlssory nçi;;e, eta, and whether cpntract as partner or Joint 
contractor witH any other persbn ; anà, if so, with whom ; guarantee of pay- 
ment for work doné for Qulcksilver Mining Company. 

"Amount: $4,500." 
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[1,2] It is nowhere pretended that' Nones had.any pçrsonal busi- 
ness anywhere in Santa Clara county. His sole business there, so far 
as appears, was as the représentative and head of ,the mining company ; 
his employment of the défendant in error in^ connection with the in- 
crease of the waters appertaining to the company's lands and the in- 
crease of power therefrom was plainly for and in the interest of the 
company which plàced him in charge of the property; and so in re- 
spect to the employment of the défendant in error for, the procuring 
of rights of way, franchises, and subscriptions for the proposed elec- 
tric road, designed, as the président of the company expressly inf orm- 
ed its board of directors, to reduce the expensès of Ûie company in 
the matter of hauling its ores and supplies, and at the same time to 
earn for it money out of passenger traffic. Whether or not the con- 
struction of the foad fof such purposes was beyond the powers con- 
f erred upon the mining company is a question that does not arise in 
this case. As a matter of f act, as shown by the record, the road was 
not built, and the plaintiflf in error proceeded no further than the or- 
ganization of a corporation looking to its construction, and the pay- 
ment of ail the costs and expensès of the undertaking, so far as appears, 
except the fair worth of the services rendered in that behalf by the 
défendant in error under the employment of its président, in the cir- 
cumstances that hâve been stated. 

We see no merit whatever in any of the contentions of the plaintifï 
in erroT, and accordingly the judgment ig afïirmed. 
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(Circuit Court of Appeals, Nlnth Circuit. August 20, 1917.) 

No. 2903. 

1. GUAEANTT i®=»91 — PATMBNT OF GUABANTEBD ACCOUNT — EVIDENCE. 

Evidence held to show that plaintlfC did not buy a guaranteed account, 
but, at the request of one of the guarantors, pald it. 

2. GUAEANTT <Sï»64, 65 — ^Patment ov Gtjabanteed Account — ^Bffect. 

A guaranteed account being not bought but pald by plaintlffi at request 
of one of the guarantors, it and the guaranty are thereby satistied. 

3. Guabanty <S=>64, 65 — ^Patment or Aocoxjnt — Ebvival. 

A guaranteed account, with the guaranty satisfled by payment thereof 
by plalntifC at request of one of the guarantors, is not revived by subsé- 
quent assignment thereof to him. 

4. Tbial <@=139(1) — Takinq Case vbou Jtjbï — Insufficient Evidence. 

A case is properly talien from the jury and dismlssed where the évi- 
dence, concedlng ail the inferences which the jury can justlflably draw 
from it, is insufficient to warrant a verdict. 

In Error to the District Court of the United States for the Northern 
révision of the Western District of Washington; Jeremiah Neterer, 
Judge. 

Action by John Gill, for whom has been substituted Maurice Mc- 
Micken, his administrator with the will annexed, against Frank Water- 

€=3For otber caste ses same toplc & KEY-NUMBER in ail Ker-Numbere4 DisesU & Indazw 
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house. There was a judgment of dismissal, aaid plaintiff brings error. 
Affimied. ' 

It appears by the coinplalnt hereln that the Commercial Bank of Scotland, 
Limited, wlth Its principal place 6t business at Edinburgh, Scotland, agreed 
to make to Frank Waterhouse, Iiimited, a corporation dolng business in Lon- 
don, certain further a(lvances upon belng guaranteed by the défendant Frank 
Waterhouse the payment,of such advances as had theretofore been made, as 
well as such; as sbould thereafter be màde, not to exeeed £21,000, and tbat 
thereupon the défendant eiècuted the foUowlng guaranty: 

"To The Commercial Bank of Scotland, Umited. I, Frank Waterhouse. 
Tacoma, Washington, Çiilted States, America, hereby guarantee you pay- 
ment of ail sums for which Frank Waterhouse, Llmitedj of one hundred and 
f orty-seven Cannon streèt, London, whether on an accôunt or accounts kept in 
their âàme in your books and operated on for them by checks or drafts 
signcd by two of ttoelr dlrectors and their seeretary,.all for the tlme, or on 
bills, promissory, tfotes or other obligations, are or may be liable to you, but 
the amount" for whlcb I shall be liable under this guaranty shall not ex- 
eeed twenty-one thôu^anlî pounds sterling wlth interest frôm the date or 
dates at which the sald Frank Waterhouse, limited, havé become or shall 
beconie Indebted to you; and I déclare (1) that you shall bé entltled to re- 
Qliire fl-om me whenever you think fit» a payment or payments to account of 
lity liability; (2) that you may grant to the said BVank Waterhoase, Limited, 
or to the obligants in any bills of exchange or promissory notes, or other 
writings ' tecêived by you from them, or in which they may be liable to you, 
tlme or other indulgence, and compound wlth them or such obligants, and 
may give up any securities which you now hâve or may hereafter hâve 
belonsing to the said F^aijk Waterhouse, Limited, oi- to others, ail wlthout 
consûltlng me, and withôùt affecting my obligation to you; (3) that I shall 
not be entltled to rank on thé esl^tè'of the said Frank Waterhouse, Limited, 
in respect to any payment or payments to account as aforesaid, nor to bave 
the beneflt of any securities .such as aforesaid until your whole èlaims 
against them are satisfled ; and (4) that this guaranty is a côntinulng obliga- 
tion and can be recalled by me only by wrlting and shall remain in force 
notwithstanding my death until recalled in writing, and shall apply to aH 
sums for^wljicb the said Frank Waterhouse, Limited, shall become indebted 
to you ^tioT ttt such recall." ' 

It then further appears that the liank advanced large sums to Frank Water- 
house, Limited, and, that concem having failed to repay the same, that de- 
mand w»?, made upon the défendant, on October 31, 1906, for payment under 
his gu^i»iity, which was refused, and that the bank, prior to the commence- 
ment of this action, assigned the demand to' plaintiffs testator. 

The défendant, iPleads payment of the demand prior to any assignment of 
the letter of guaranty, and avers, that, at the ,time of the exécution and de- 
liVery tji'ereof, other letters of guaranty of like Import .were executed, for the 
same purpose and to secu're the same indebtedness, and delivered to the 
bank, ^11 of which letters," including that of the défendant, were accepted 
by the bàrik; and that the bank,; subséquent thereto, released ail the other 
gùaraiitors from liability. ^^ ' 

At the close of plaintiff's^ testimony the défendant moved for a dismissal of 
the cauSe on the ground tlïat the'testlniony addùced was insutBcIent to war- 
rant a verdict in fâvor of plaintiff. " The motion was allowed, and judgment 
reûdered accordin^. '■ ' 

Otto B. Rupp and' Hughes.^iMcMJcken, Dovell & Ramsey, ail of 
Seattle, Washvjfor plaintiff in. error, ■ . ; ' 

Harold Preston, Bogie, Graves, Merritt & Bogie, and O. B. Thor- 
giirnsonv ail of Seattle, Wash., for^ défendant in error,; 

Béfoï^e GIEBERT àïid HUNT, Circuit Judges, àiid WOLVER- 
TON, Msirictijuëge. . . 
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WOLVERTON, District Judge. This brioigs irito the record the 
sole question of the sufEciency of the testimony to justify the sending 
of the case to the jury. ■ 

The first question presented is whether it was essential that notice 
should hâve been given to the défendant by the Commercial Bank ai 
Scotland of the bank's acceptance of the guaranty ; no such notice hav- 
ing been proven. This we will waive, as we deem the testimony in- 
sufficient to show that the plaintifï is the owner of the demand of the 
bank against Frank Waterhoùse, Limited, or any part of it,,together 
with the guaranty of the défendant, or is in a position to enforce the 
guaranty. The testimony having any relation whatever to the subject 
is brief , and may be noted shortly. 

John Gill, the plaintiff's , testator, at the requestof Alexander Mc- 
Nab, one of the persons who executed and delivered to the bank guar- 
anties like that of the défendant, and at the same time paid to the bank, 
on February 15, 1907, the amount guaranteed. At that time no assign- 
ment was made by the bank to Gill, either of its demand against Frank 
Waterhoùse, Limited, or of the guaranty, nor does it appear what 
agreement was • made between the bank and Gill respecting the transac- 
tion of payment of the bank's demand by Gill. James Gill, a grand- 
nephew of John Gill, produced what he termed an assignméht of the 
letter of guaranty by the bank to John Gill, which bears date October 
8, 1907, and includes as -vféW the claim of the batik against Frank 
\A/]aterhouse under the guaranty. On cross-examination the witness 
says: 

"I hâve no direct perspnal knovfledge of the initiation of the transaction 
hetween the late John Gill and the Commercial Bank of Scotlaild, Limited, 
but my understandlng is that' the bank Vere desirous that the debt due hy 
ï'rank Waterhoùse, Limited, should be fét)'aid, and that'Mr. Alexaiider McNab, 
who was one of the guarantors and who was not, I understand, in a position 
to meet the guaranty if it were epforced against him, approached the late 
Jdhii Gill as a frieiid, aûd asked hîiù ' to take over the debt; thât the late 
John GlU agreed to do so, and paid ofC the debt, which amoUnted to £22,897. 
16. 5, and obtaiped thç assignation before mentioned by the Commercial Bank 
of Scotland, Limited, in fa.vor of hîmself as an individual, in considération 
of sa^d payment by him to the bank, and that the payment was made hy 
checii or checks by the late John Gill. I hâve not been able to find the 
cheek or checks among the late John Gill's papers." 

Later the witness says: , : . 

"I havè fôund among the trust papers certain documents relâtlng to the 
assignatibn byl^e bank. and to. the' présent suit, but thèse did not Contaln 
any, record. of any transaction with Mr, McNab in relation thereto. • * ,* 
I hâve no knowledge of any agreement; wjitten or verbal, between the late 
John Gill and Alexander McNab or any other person of the nature referred to 
In this interrogatôriyj" naiiïely (quoting from the interrogatory), "whereby 
said McNab wâs «ntitied -to or obligated to repay to John GUI any moneys 
aûvanced or paid by John Gill to the Commercial Bank of Scotland* Limited, 
on thl^ transaction, or under which Alexander McNab was or ïs éntitled to 
Bhare' in the pi'oc'eeds of this suit, or of any collection mîfde'from sàid 
lettfer of gu&rantyofsàia Frank Waterhoùse, defendfuut, or t<J repay to ôr 
Indenmify John SïU against any losses he migbt sustain by feason of any 
. jnoûey^hè paid orijad^nce^ jto the Commercial 3^nk of Scotland, Limited, on 
said letter: of. guaranty, or ,ln the purchase th'ereofî" 
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James Lawsq» . Anderson, secretai^^y of the Commercial Bank of 
Scotland, Limiteci, testifies : \j '.,.,. 

"The amount due to the bank by Frank Waterhoui^, IJmited, on the said 
accounts wag paid to the bank by John Gill, soUcitor Suprême Courts, Edin- 
burgh, and the bank grantéd an assignation In hls favor of the amount so 
paid and of the guaranty by lYànfc Waterhousé in favor of the bank. The 
assignation was granted on 8th Oetober, 1907. * * ♦ ; ïhe bank also held 
létters of guaranty by Alexander McNab, John MçNab, B. B. Archibald, 
Marshall McBwen & Co„ and the partners thereof, and John M. Mitchell. 
Thesè guàrantles hâve not been asslgnèd or transferred by thîs bank, but 
on payaient being made by John Gill they were sent to hlm. John McWat» 
' Is dead. • ■ * * The payment of £22,897. 16. 5 wtts inade to the bank by the 
said JphiR'iGill in exchange fou ,th^ asslgHatlon In bis favor. The payment 
was made by a check of his ovm, 1 understand. I |ha\;e not the particulars 
of the cheçk. ♦ * ,* I did not particîpate In then^otlatlons leading up 
to the exécution 9,f the assignation to the said John GlU, and hâve no 
knowledge of any ùnderstahding, agréement, of côiitract, written or verbal, 
between the defendajot, John GUI, and AJexànder fM<rNab< or between John 
GUi and Alexander McNab. There was no understandlng, agréement, or 
contract, written or verbal, in regard to thls matter between the bank and 
Alexander McNàb. * • * I do not know what Intérest John Gill had In 
paying up the advance and taMiig an assignation of the said guaranty. He 
did not ask for an asslgnatioii of the other gu8ran]ties,::iSo far as I am aware." 

William McEwen testifies: 

"Subsequently I wrote to the _Çomin(arclal JBaflk of ScoHapd, Limited, Intimat- 
ing my àppointinent and asking them to j^ena me a certiïied statement 6t 
their clàlnls In 1:he liquidation: They infortned iné thât the company's In- 
debtednéss to them bas béen settled biy Mr.' John Gill, S. S; G^î'Eâlnbargh, and 
that they had assigned their claim to him. Mr. Glll subsequently rendered 
his çlatMi ,to me as liquidator of the company (Frank Waterhousé, Limited), 
and I adjiiltted the claim. I hâve paid to the said John QUI, and after his 
death tohls executors, dlvidends ;(n respect of Mr. Glll's claim In the liqui- 
dation. lAe sumS whicii I hâve p^ljA to hlm and them to date amount to 
£2924.17.4;" ' , , ' ' 

William Bamford Lang, an assistât agent in the Cçtomercial Bank 
of Scotlànd, Limited, testifies; 

"I had no nëgotlation with any party régàrding the assignation of the daim 
by the bank. This.was ail arranged by the héad office In Edinburgh, àûd at 
the time I was in the London office. The àtlvahces vreré répaid by the late 
Mr. John Glll, S. S. C, Edinburgh." ' 

The foregoing excerpts from the testimony contain ail there is in 
the record which has any material bearing upon the transaction between 
Gill and the bank in making payment of the Fr;ank Waterhousé, Lim- 
ited, indebtedness. It may be stated fùrther, hGiwever,that the record 
does show th^t Alexander McNab, Frank Waterhousé, and John M. 
Mitchell were original shareholders in Frank Waterhousé, Limited, and 
tihat John Marshall, John McNab, and Bruce .Àrchiljald became share- 
holders on Màrch 31* 1898. It further appears thiat on Oetober 6, 1900, 
Frank Waterhousé and PVank Waterhousé, ' Limited, entered irito-an 
, agréement iwhereby Waterhousé agfeed to f orni an Atoerican cpmpany, 
and that said con^pany sholild purcl3,3së the açsetgof Frank Waterhousé, 
Limited, subject to charges affecting the same,!and ishould pay thcrefor 
$230,000, aiid, in addition to the price to bè paid, that the American 
company should assume and pay ail the indebtedness of Frank Water- 
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house, Limited, in the state of Washington, the said Frank Water- 
house, Limited, agreeing to discharge ail of its London indebtedness 
with the purchase money, except to Trinder, Andersen & Co., Lon- 
don. The articles of incorporation of Frank WaterhOuse & Co. are 
also in évidence, showing a compliance, to that extent at least, by Wa- 
terhouse with his agreement. 

The primary debt was the obligation of Frank Waterhouse, Limited, 
to the bank. Waterhouse's guaranty stood as a surety for that debt in 
the amount named in the guaranty. When John Gill paid the money 
at the bank, he paid the indebtedness of Frank Waterhouse, Limited. 
This, the évidence indicates, he did at the request of Alexander McNab. 
McNab was held to the bank under a like guaranty as Frank Water- 
house, This implies an agreement on the part of McNab to repay 
Gill. But what of any agreement between Gill and the bank? The 
assignation, 'it is true, shows a very spécifie agreement ; but that paper 
was executed nearly eight months after the transaction of payment 
took place. James Gill relates that Alexander McNab approached Gill 
and asked him "to take over the debt," and that Gill "agreed to do so." 
The witness, however, f rankly stated in the beginning that he had no 
Personal knowledge bi the initiation of the transaction between Gill 
and the bank. Further than this, he does not give the source of his 
undérstanding, who told him, nor how he came by it. So that his tes- 
timony on the subject stands as the sheerest kind of hearsay. Ander- 
sen, the secretary of the bank, says : "The payment of £22,897. 16. 5 
was made to the bank by the said John Gill in exchange for the as- 
signation in his favor." He says further, however, that he did not par- 
ticipate in the negotiations leading up to the exécution of the assigna- 
tion to Gill. It is quite apparent that what he said about the "exchange 
for the assignation" was from the paper itself, and not f rom any per- 
sonal knowledge of the initial or subséquent transaction in paying the 
mcwiey or taking the assignation. So his testimony is worthy of no 
greater weight than that of James Gill. What the witnesses say, there- 
fore, proves nothing as to any agreement entered into by Gill with 
the bank at the time of payment. 

We might assume that an inference is deducible that the assigna- 
tion correçtly recites the agreement as actually entered into at the 
time of payment from the fact that it was subsequently executed and 
delivered, but the counter inferences are so strong as to repel that as- 
sumption. Gill was himself a soliciter of long standing, and must 
hâve understood well the légal efïect of what he did. The bank was 
undoubtedly well versed respecting banking methods and the légal 
formalities necessary fqr transferring title to a claim or demand. Fur- 
thermore, the request of McNab shows that what Gill did was for his 
accommodation. The bank made no assignment to Gill of McNab's 
guaranty ; nor did it of the guaranty of any of the othèr persons who 
stood in the same relation to the bank, as it respects the Waterhouse, . 
Limited, account, as did Frank Waterhouse. It is scarcely probable 
that a person of Gill's learning, sagacity, and expérience in légal af- 
f airs would hâve purchased a demand of the kind of the bank, with^ 
eut taking with it ail the securities for its payment that the bank held. 
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This he would hâve donc at once when the money was paîd, Further- 
more, no agent or employé of the bank has been called to testify con- 
cerning the initial agreement ; nor hâve the persons who executed the 
assignation for the bank, nor the witnesses thereto. Beyond even this, 
the agreeipent between Frank Waterhouse and Frank Waterhouse, 
Limited, in which company McNab was interested as a stockholder, 
has some bearing. By that agreement, the London indebtedness was 
to be taken care of, to the relief of the défendant. McNab was un- 
doubtedly cognizant of this, and hènce the direct induçement on his 
part to request Gill to pay the Frank Waterhouse, Limited, demand 
at the bank. 

[1-3] In the light of al! the circumstances and conditions attending 
the transactions, there can scarcely remain two opinions relative to 
whether Gill purchased the account of Frank Waterhouse, Limited, 
or so much of it as the Frank Waterhouse guaranty would pay, from 
the bank, or simply made payment to that amount upon the account. 
Tfhe most natural thing for men of business affàirs tohave done, if 
it were a purchase of the -account, ; was to take an assignment of it 
at once, togethfer wîth ail the guarànties, and if it were ndt a purchase, 
sintply to do as they did, pay thè money, and let it be applied on the ac- 
count, as was done. When, therefore, the money was paid, the account 
was satisfied to the extent of the payment, and a subséquent assign- 
ment by the bank could not revive it ; and, of course, the account beîng 
satisfied, the guaranty was satisfied also, and Gill has his recourse bnly 
against McNab, at whose request he made the payment. The conclu- 
sion thus reached is borne out by the foUowing analogous cases: Lee 
V. Field, 9 N. M. 435, 54 Pac. 872 ; Penwell v. Flickihger, 46 Mont. 526, 
129 Pac. 323; Moran v. Abbey, 63 Cal. 56, • Day v. Humphrèy et al., 
79 111. 452. _ 

[4] But it is urged that the court should hâve submitted the case to 
the jury. If the court is satisfied, conceding ail the inferences which 
the jury can justiflably draw from the testimony, that the évidence is 
insufficient to warrant a verdict, it is the duty of the court to withhold 
the case from them. Sloss Iron & Steel Co. v. South Carolina & G. R. 
Co., 85 Fed. 133, 29 C. G. À. 50. 

The proposition has been stated in another way: That where the 
évidence as to material facts is contradictory, or 'where the facts are 
admitted or undisputed and are such that reàsonable men can fairly 
draw opposite conclusions from them, the question is for the jury; 
but where there is no dispute aboutthe facts, and they are such that 
but one condusion can be fairly drawn from them by reasonablei'rnen, 
then the question is not for the jury. Northwestern Fuel Co. v. Daniel- 
son, 57 Fed. 915, 6 C. C. A. 636. 

But tlie most common way of stating thfe proposition is that adopted 
by the Court of Appeals in this circuit, hamely, that "the trial court 
mayi direct a verdict in any case where the évidence is of such conclu- 
sivé character that the court, in the exercise of a souhd judicial discré- 
tion, would be compelled' to set asidë a verdict returhed in opposition 
toît." Shoup v. Marks, 128 Fed. 32, 62 C. C. A. 540. , See, alsp, Pat- 
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ton V. Texas & Pacific Railway Co., 179 U. S. 658, 21 Sup. Ct. 275, 45 
L. Ed. 361. 

We think that, applying the rule under either statement, the trial 
court properly refused to submit the cause to the jury, and was right 
in directing a dismissal. 

Exception was taken to the allowance of objections to the introduc- 
tion of certain testimony on the ground that it was hearsay. This 
testimony is in line with certain of that upon which we hâve com- 
mented. In the view we hâve taken, it can hâve no practical efifect 
whether the testimony objected to is in or out. The resuit must be 
the same in either event. It only emphasizes the state of mind of the 
trial court upon the subject, in which we concur. If it be conceded 
that there was error in rejecting the testimony, it was, in the light of 
the record, harmless. 

Another assignment of error relates to the introduction of the 
agreement between Frank Waterhouse and Frank Waterhouse, Lim- 
ited, touching the formation of the American company. This docu- 
ment was attached to cross-interrogatory No. 5 propounded to ihr 
witness McEwen, and was marked as an exhibit thereto, and went ?.. 
as such. Although objection was made to the introduction of the 
paper, there was no ruling by the court, and no exceptions were 
saved. 

The next assignments of error insisted upon relate to the rejection 
of a copy of the accounts between Frank Waterhouse, Limited, and 
the bank. Again, under the view which we hâve taken of the case, 
thèse accounts are rendered wholly immaterial ; and, if error was com- 
mitted in rejecting them, it was harmless. 

Judgment affirmed. 



K:^^JDSEN et al. T. FIRST TRUST & SAVFNGS BANK et aL 

(Circuit Court of Appeals, Nlnth Circuit. August 20, 1917.) 

No. 2878. 

1. Courts <g=493(l) — Jubisdiction— Conctjkkent Jueisdiction. 

Where the controversy is the same in actions pending in courts of con- 
current jurisdlctlon and the parties are the same, ordlnarily that court 
first acqulrlng jurisdlctlon wlll retaln It to the exclusion of the other, 
though possession of the res is not talien through a receiver or otherwlse. 

2. Courts <S='493(3) — Jubisdiction— Fedebal Couets. 

Pendency of an action in a state court Is no bar to proceedings con- 
cemlng the same matter In a fédéral court havlng jurisdlctlon. 

3. Courts <©=493(3) — Jubisdiction— Fédéral Court. 

Appellants, who purchased land from an irrigation company, filed In 
the state court an action wherein it was alleged that the irrigation com- 
pany was the owner of large quantltles of land; that as an inducement 
to purchasers it represented to appellants and others that an irrigation 
System was to be formed; that water would be supplied and the rlghts 
maintalned in perpetuity for an annual payment; that it collected the 
payment, but had not been paylng the water charge for a large acreage; 
that it dissipated the funds arislng from such payment, so that there 
was an immédiate demand for the expendlture of a large sum of money 

^ — ■ — .— — I — — 
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for the restoration of the System ; and that therefore appellants and oth- 
er purctasers had a flrst and prior lien on ail of the assets of the Com- 
pany. Subsequently the company flled a voluntary pétition in bankrupt- 
cy, and a trustée was appointed. Thereafter respondents flled a bill in 
the fédéral court to foreclose a trust deed glven by the irrigation company, 
and a recelver was appointed. Held, that as the fédéral court first acqulr- 
ed possession of the irrigation company's property, it would, even though 
the State court had co-ordinate jurisdiction and appellants' suit thereln 
was the flrst flled, retain jurisdiction. 
4 Courts <S=»493(3) — Jukismction — ^Fedebai, Cotjbt. 

As the Issues in the two suits were différent, that one In the fédéral 
court being the foreclosure of a trust deed, whlle the one in the state 
court was evidently designed for the maintenance of the Irrigation com- 
pany as a golng eoncern and to require some sort of a readjustment so 
that purchasers of land might reap the beneflts of thelr purcbase, the féd- 
éral court will retain jurisdiction, despite the prior institution of pro- 
ceedings In the state court. 

Appeal from the District Court of the United States for the Dis- 
trict of Montana; Geo. M. Bourquin, Judge. 

Suit by the First Trust & Savings Bank and another, trustées, 
against the Bitter Root Valley Irrigation Company and Hans B. Knud- 
sen and another. From an order sustaining plaintifïs' motion to strike 
a défense (237 Fed. 733), the last-named défendants appeal. Af- 
firmed. 

The appellees, who were the complainants below, on April 8, 1916, instituted 
a suit to foreclose a trust deed glven by the Bitter Root Valley Irrigation 
Company upon Its property, both then held and subsequently to be acquired, 
to secure the payment of a large amount of bonds. 

The défendants and appellants hère, Hans B. Knudsen and Caroline Knud- 
sen, appearlng made answer to the bill, in effect, that on June 24, 1915, they 
commenced an action in the District Court for the Fourth Judltial District 
of the state of Montana, county of Kavalli, against the Bitter Root Valley 
Irrigation Company, the Flrst Trust and Savings Bank, and other persons 
and corporations interested in the affairs and property of the irrigation com- 
pany, wherein It was alleged in effect that the irrigation company was the 
owner of large quantities of real property ; that it had assumed the construc- 
tion and opération of an Irrigation district, comprlsing such real property; 
that as an Inducement to purchase such lands from the company it had repre- 
sented to plalntlffs thereln and others that an Irrigation System of 40,000 
acres was to be formed, and that water therefor would be supplied and the 
rlghts thereln maintained in perpetulty for the sum of $1.25 per acre, payable 
annually ; and that, to the aceomplislunent of that end, It proposed to assess 
the irrigable lands the sum of $1.25 per acre, the money to be so reallzed to be 
used only for the upkeep of the System ; and wherein It was furthêr alleged 
that the irrigation company Bad contracted for the sale of 22,000 acres of sald 
lands to a large number of persons and had been collectlng from such purchas- 
ers for a number of years $1.25 per acre, but had not been paylng the water 
charge for a large acreage that the company Itself had been ustng and cultl- 
vatlng, nor had it been paylng the water charge as it pertained to the unsold 
lands; that the sald Irrigation company had squandered and dlsslpated the 
funds arislng from the $1.25 assessment, had failed to acquire water rlghts 
sufficient for the performance of its covenants to the purchasers, and had fail- 
ed to maintaln the System In proper condition for the service contemplated. 
and that, by reason thereof, there was an immédiate demand for the expendl- 
ture of large sums of money for the restoration of the System, and for com- 
pletlng the same as originally contemplated by the scheme ; that it was further 
alleged in said action that the irrigation company was insolvent, and unablë to 
pay its obligations or to make neëdèd repairs, or to complète the System, or to 

<S=3FoT otlier casers see same toplc & KEiT-NUMBBR in ail Ker-Numbercd Dicesti ft Indexa* 
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replenish. the wasted and squandered funds, "which constltuted a trust fund 
for the maintenance and upkeep of said System" ; that It dld not Intend to car- 
ry ont or perform further any of its eovenants and obligations ; that the plaln- 
tiff in said action, and others slmllarly sltuated, "had by vlrtue of the premises 
and by opération of law and equity a first and prlor lien and claim upon ail of 
the assets of every kind, charaeter, and description of the Bitter Root Valley 
Irrigation Company," and that the lien er^ted by the deed o£ trust of the 
bank and Bolsot, trustée, is Inferlor In point of tlme and right to the lien 
clalmed by the plalntiffs in said action ; that it was alleiged that it was neces- 
sary that said irrigation System be completed as oontemplated, and that, to 
that end and to secure the enforcement of the lien clalmed by the plalntiffs 
thereon, it was requlslte that a reeeiver of the propertles and' assets of the 
Company be appolnted, and that receiver's certifleates be Issued, and that the 
assets of the company be marshaled and placed in the custody of the court for 
the purpose of eompleting the irrigation System. And it was further alleged 
by the answer that it appears frpm the complaint flled in that action that "it 
is probable or possible that at some stage of the Utlgatlon thereln the appoint- 
ment of a reeeiver wiU be netessary to accomplish the exécution of the judg- - 
ment and decree of said state court, and that the reeeiver so to be appolnted 
must be one of the sélection of said state court and subject alone to its jurls- 
dlction;" that on January 3, 1916, the irrigation company fil«d its voluntary 
pétition In bankruptcy, and on February 23 F. 0. Webster was appolnted 
trustée. 

This same trustée In bankruptcy was appolnted reeeiver by the District 
Court of the TJnited States on the flllng of the bill to foreclose complainants' 
deed of trust. The possession of the property went into the hands of the 
trustée, and is now held by the reeeiver. 

The prayer of the answer wàs that the fédéral court proceed no further, but 
permit the suit pebdlng thereln to remain in statu quo, or that it proceed so 
far only as to détermine the rights of the complainants against the irrigation 
company, but not wlth référence to any of the clalmed rights of the answeiing 
défendants, and that the tmstee in bankruptcy be requlred to enter an ap- 
pearance in the suit in the state court 

A motion was Interposed to strike the affirmative answer. TMs was allow- 
ed, and the défendants appeal. 

R. F. Gaines, of Butte, Mont., D. S. Wegg, of Chicago, 111., and 
Geo. T. Baggs, of Stevensville, Mont., for appellants. 

Winston, Payne, Strawn & Shaw, of Chicago, 111., and Henry C. 
Stiff, of Missoula, Mont. (Silas H. Strawn, Garrard B. Winston, and 
R. S. Tuthill, Jr., ail of Chicago, 111., of counsel), for appellees. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
The central question presented by this appeal is whether, by the rules 
of law relating to conflicting jurisdiction of courts or by reason of the 
comity existing between the fédéral and state courts, the District 
Court of the Onited States ought to entertain and maintain jurisdic- 
tion through its reeeiver of the res, which is the property subject to the 
trust deed of complainants. 

[ 1 ] Where the controversy is the same in actions pending in courts 
of concurrent jurisdiction, and the parties are the same, the gênerai 
rule, supported by the weight of authority, seems to be that the court 
first acquiring jurisdiction of the controversy will retain it to the 
exclusion of the other, though possession of the res be not taken. 
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through a receîver or otherwise. In re Lasserot, 240 Fed. 325, C. 

C. A. ; Gluck & Becker on Receivers, 67, 68 (2d Ed. 89, 91), 

cited in Empire Trust Co. v. Brooks, 232 Fed. 641, 646, 146 C. C. 
A. 567. 

[2] Nevertheless it is true that the pendency of an action in a state 
court is no bar to proceedings conceming the same matter in a fédéral 
court having jurisdiction. McClellan v. Carland, 217 U. S. 268, 30 
Sup. Ct. 501, 54 L. Ed. 762. 

[3] The possession of the res vests the court which has first ac- 
quired jurisdiction with the power to hear and détermine ail contro- 
versies relating thereto, and this to the exclusion of other courts of 
co-ordinate jurisdiction assuming to exercise like power. Farmers' 
Loan, etc., Co. v. Lake St. Rd. Co., 177 U. S. 51, 20 Sup. Ct. 564, 44 
L. Ed. 667; Palmer v. Texas, 212 U. S. 118, 29 Sup. Ct. 230, 53 L. 
Ed. 435. 

"Nor," says the court In the Farmers' Loan Company Case, supra, "is thls 
rule restricted In Its application to cases where property has been actually 
seized under judldal proeess before a second suit Is Instituted In another 
•court, but It often appUes as well where suits are brought to enjorce liens 
agalnst spedflc property, to marsbal assets, admlnister trusts, or Uquldate 
Insolvent estâtes, and In sults of a simllar nature where. In the progress of 
the iltlgation, the court may be compelled to assume the possession and con- 
trol of the property to be afifected. The rule has been declargd to be of es- 
peclal importance In Its application to fédéral, and state courts." 

In this case the Farmers' Loan & Trust Company commenced its 
suit to foreclose in the fédéral court, on January 30, 1896, at 10:35 
a. m. On the same day, but shortly after the bill had been filed, the 
Lake Street Elevated Railroad Comparty filed its bill to restrain and 
enjoin the loan company from prosecuting any suit to foreclose, and a 
writ of injunction was forthwith, issued and served. It was held that 
the fédérai court first obtained jurisdiction of the res by reason of the 
filing of its bill, notwithstanding the injunction in the state court was 
first issued and served, the court saying: 

"The bill filed in the fédéral court looked to the enforcement of the trusts 
declared in the mortgage, the control of the railroad through a receiver, the 
sale of the railroad, and the final distribution of the assets of the company." 

The Palmer Case was a proceeding in the state court of Texas to 
forf eit a permit of the oil company to do business in that state. The 
receiver had been appointed and qualified, and proeess served, al- 
though he had hot taken actual possession of the property, and it was 
held that the state court had acquired constructive possession of the 
res as against the propriety of the fédéral court assuming possession 
through a receiver appointed by it. 

Thèse cases' are illustrative oÉvthe application of the doctrine stated 
in the above-quoted paragraph. 

A case also quite apposite for illustration of the principle is Mc- 
Kinney v- Landon, 209 Fed. 300,, 126 C. C. A. 226. The state of Kan- 
sas, through its Attorney General, institàited quo warranto proceed- 
ings against a group of gas companies, '"with prayer for ouster and the 
appointment of receivers to take charge of the property and business. 
The cause was tried in the state court, and taken under advisement. 
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While it was in this condition suits were instituted in the fédéral court,, 
one alleging insolvency and praying appointment of a receiver, and the 
other to foreclose, and a receiver was accordingly appointed before 
any was appointed by the state court. The jurisdiction of the fédéral 
court of the res was denied, the court saying : 

"That actual seizure or possession Is not essential, but that Jurisdiction 
may be acquired by acts which according to established procédure, stand for 
domlnion and In effect subject the property to judicial control." 

[4] There is another principle enunciated by the courts and text- 
writers, namely, that where the controversy is not the same, that is, 
where the issues in one suit are différent from those involved in an- 
other, and the subject-matter is not identical, there can be no inf ringe- 
ment of jurisdiction as between the courts maintaining cognizance of 
the cases. This, it is maintained, rests on the ground that in such a 
case there is no conflict of jurisdiction as to the question or cause. In 
such cases, the first acquisition of the possession of the res dominâtes 
the authority to retain the same. Empire Trust Co. v. Brooks, 232 
Fed. 641, 146 C. C. A. 567; Compton v. Jesup, 68 Fed. 263, 283, 15 C. 
C. A. 397 ; De La Vergne Ref rig. Mach. Co. v. Palmetto Brewing Co. 
(C. C.) 72 Fed. 579; Gluck & Becker on Receivers, supra. The appli- 
cation of the principle is very well enunciated by Simonton, Circuit 
Judge, in Machinery Co. v. Brewing Co., supra, as follows : 

"In view, therefore, of the fact that the controversy In the suit in this court 
is entiFély distinct from that In the state court, and that the scope and pur- 
pose of the proceedings in the state court are not those of the proceedings in 
this court, connected with the fact that the receiver heretofore appointed In 
the main cause is in actual, peaeeable possession of the property, and that the 
complainant holds a légal lien on the property, entitling It tô Its possession 
through a receiver, the mortgagor" being insolvent, and that this court has 
been aslied by It not to exercise an act of discrétion, but to give efCect to a 
right secured to It by the Constitution and laws of the United States, the 
prayer of the pétition cannot be granted ; and it Is so ordered." 

Thèse principles, in either aspect, we think détermine the case 
against appellants. That the controversies involved by the two suits 
are not the same is perfectly manifest. It is a little difificult to say just 
what the purpose of the suit in the state court was. It is manifestly 
not a suit to wind out the business of the concern, dispose of its as- 
sets, and distribute its proceeds among those entitled thereto. On 
the other hand, it was evidently designed that the irrigation company 
should be maintained as a going concern, and that the System which 
it had promoted should be repaired and completed. It is shown that 
the company had squandered its funds, which are denominated trust 
f unds, to which the purchasers were entitled for the repair, mainte- 
nance, and upkeep of the System, and in this connection it is alleged 
that the plaintiffs in said action and'bthers similarly situated "had by 
viiiue of.thë, .premises and by opération of law and equîty a first and 
prior lien and claim upon ail of the assets of every kind, character, 
and description" of the irrigation company, and that the lien of the 
trust deed of the complainants in the foreclosure suit was inferior 
m rank to theirs. But there is not a sefnblance of a purpose shown 
tOiCnferce such purchasers' liens as such. At most, the suit could be 
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construed only as one for the rehabilitation and reorganization of the 
irrigation Company, and the readjustment . of its afïairs in that way 
so that the purchasers might reap the benefits of their purch^ses in pur- 
suance of thé original scheme for promoting and maintaining the irri- 
gation System. 

Nqw, it cannot be said that the suit in the state court is either an 
action in rem, suited to a disposai of the irrigation company's prop- 
erty, or one to enforce a lien, with the subjection of its property to 
the satisfaction thereof. Nor is it a suit to marshal assets for distri- 
bution among those entitled thereto, for such a thing was not contem- 
plated. The only apparent object was that the affairs of the coro- 
pany might be administered for the time being under the supervision* 
of the cpurt for accomplishing the purposes of rehabilitation and re- 
organizàtion. It is not such a suit that the full accomplishment of 
its purposes requires dojninion and control over the res ; so.that, wheth- 
er we apply the one principle or the other above ascertained, the trial' 
court was right in maintaining possession of the res under its receiver- 
ship. 

We hâve not made mention of the bankruptcy matter,.-bçcause it does 
not affect the resuit. The fact that a trustée in bankruptcy had been 
appointed and had taken possession of the res does not aid the com- 
plainants' possession in the foreclosure suit. It is only because the 
receiver in the fédéral court first obtained possession of the, res that 
the court is entitled to maintain its jurisdiction respecting the same. 

Affirmed. 



GEBAT NORTHERN ET. CO. v. RBID, 

(Circuit Court of Appeals, Ninth Circuit. August 20, 1917. Behearlng Denled' 

October 8, 1917.) 

No. 2896. 

1. RoELEASE <©=>34 — ScoPE— Construction. 

A release for Personal Injuries resultlng from an accident wlU not 
cover Personal Injuries not lu contemplation of the parties and then un- 
known to each, desplte the greatest generallty in language. 

2. Eelease <©=»57(2) — Impeachmknt— Evidence. 

Wliere clalm for Personal injuries Is released on settlement, the release 
cannot be impeàched or set aslde for fraud or Mstabei except upon clear 
■ and convlndng proofs. 

3. Release <g=957(2) — Evidence— Suitficienct. 

In a suit to set aslde a release given for personal injuries, évidence held' 
to estabûsh that, whlle there was no fraud In procuring the release, conJ' 
plalnant had Incnrred injuries Whlch were unknown to either of the par- 
ties, when the settlement was made, and hence to that estent to require 
settlng aslde of the release. 

4. Eelease <$=»16 — Vacation— Pabwal Impeachmknt, 

A release of personal injuries may be partially impeàched, as where- 
the Injured pkrty suffered Injuries which, at the time thé release wa» 
executed, were unknown to both. 

5. Ekleabe ®=»16 — Annulmknt — Geoctnds. 

Where complainant, who was injured, dld not know that he had incnr- 
red inguinal hemla, but thoiight that the only serlous Injury was to bis. 

«=9For other sases lee sam* toplc ft KBT-NUMBER 1d ail Kejr-Numbered Dlswt* & Indexe»- 
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foot, hls refusai, when examined by a physician, to rémove hls coat and 
exhiblt a brulse on ils arm and shoulder, does not estop hlm from Im- 
peaching his release on the ground that It dld not include a release of 
claims for the hernla. 

Appeal from the District Court of the United States for the North- 
ern Division of the Eastern District of Washington ; Frank H. Rud- 
kin, Judge. 

Suit by W. H. Reid aguinst the Great Northern Railway Company. 
From a decree for complainant, défendant appeals. Affirmed. 

The appellee herein, who was complainant below, was, on and prior to May 
10, 1915, in the employ of the appellant, the Great Northern Railway Company, 
as a cook on one of Its work trains. Whlle the company was moving the car 
on which appellee was working about the switch, it was deralled, and he was 
thrown against the slnk in the car. The top cover of the stove fell upon his 
right foot, and, withal, he received certain physical injuries. To recover 
damages for such injuries as he received, he instituted an action against the 
company. The company by its answer pleaded a release of liabiUty executed 
by appellee. The release is in language foUowlng: 

"Know ail men by thèse présents, that in considération of the sum of ten 
and no/100 dollars to me in hand pald by the Great Northern Eailway Com- 
pany, the receipt whereof is hereby acknowledged, hâve released, acquitted, 
and discharged, and do by thèse présents release, acquit, and discharge, sald 
railway company, its successors and assigns, of and from any and ail liability, 
causes of action, costs, charges, claims, or demands, of every name and 
nature, In any manner arising or growing ont of, or to arise or grow out of , 
Personal injuries received by me (W. J. Keid) at or near Geyser, in the state 
of Montana, on or about the lOth day of May, 1915, while actlng as a cook, I 
met with an accident whereby I sustained personal injuries, or arising, or 
to arise, out of any and ail personal injuries sustained by me at any tlme 
or place while in the employ of sald railway company prior to the date of 
thèse présents. No promise of future employment bas been made to me by 
said railway company as part considération of this settlement and release, or 
otherwise." 

The back of the release contalns an indorsement in appellee's handvvrlting, 
namely: 

"I hâve red within Eeleas before signing and fuUy understand that the 
sum of ten dollars is in fuU settlement of ail clalm of every kind. 

"W. J. Reid." 

In addition, appellee signed a voucher which contalned substantlally this 
provision: 

"For and in considération of any and ail claims, past, présent, and pro- 
spective, against the Great Northern Eailway Company, arising or to grow 
out of Personal Injuries received by me at or near Geyser, Montana, on or 
about May 10, 1915, $10.00." 

For the purpose of having the release canceled, this suit was instituted 
against the company. Among other things, it is alleged, in effect, that ap- 
pellee suffered the following injuries: A double Inguinal hernla, a broken 
arch of the right foot, a severe wrench of the back, a severe shock to the 
nervous System, and, as resulting from such injuries, a seml-paralyzed con- 
dition of both legs ; that on the same day the claim agent of the company 
took appellee to the office of its physician and surgeon, whpi, upon a cursory 
examinatlon of appellee, informed him that his Injuries were sllght, and 
amounted to nothing more than a nervous shock and a slightly spralned ankle 
and instep, thatrhe would be entirely recovered in a day or two^ and that the 
claim agent would give him $10, representing two or three days' work, and 
would hold opeii his position for hlm ; that appellee accepted the $10 from the 
«laim agent, for no other purpose than as pay for hls time, and signed the 
papërs in question. It is further alleged that, at the tlme of signing the 
papers, appellee was not aware that he had broken the arch of Ms right 
foot, or had suffered double inguinal hernla, or any other Injury which might 
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cause any disabillty to his earnlng power, and that such or any lj)Jurles 
wzre never taken Into conslderatiou by him at the time of slgning tjie docu- 
ments In question, nor by the claim agent of the company. 

The api)ellee's testimony Is quite brief. He says: 

"The trucks ran offl the rails, and praetically raashed the blggest part 
of the dlshes. The top of the stove fell aci'oss my foot, and It threw me up 
bodily agalnst the slnk, whlch was near. thei slde of the car, and It hurt me. 
I got hurt on my foot, and I was shaken up completely, my nerves, nervous 
shock, and I hâve been slck praetically ever slnce. Worked a Uttle ofE and 
on. • * * They took me to the doctor's. office In an automobile: examined 
my foot, bound it up, and told me I was badly shaken up, and said, 'You wlll 
be ail right to work to-morrow. If necessary.' Just examined my foot, that 
was ail. • • » And after the doctor examined me the claim agent took me 
right up to hls office. He asked me to sign some papers. I don't know 
what they was. I was too oonfused. I can't remeraber one thing I slgned^ 
or anythlng. Q. State what he sald to you. A. Why. he sald it was necessary 
to send thèse back to St. Paul. That Is what he sald to me. Q. Dld he 
oflfer you any money? A. No; he sald, 'You better take $10 for to get some 
Uniment,' and somethlng Hke that — $10 to get some Uniment to rub on my 
feet. Q. Dld he say anythlng to you about your worklng or anythlng? A. 
Yes ; he dld ; said I could just stay around town two days and go back to 
work whenever I wanted to. I hâve stated everythlng that the doctor told 
me about my condition then. • • • i belleved the statements made to me 
in regard to my condition by the doctor. • * • Q. When dld you flrst 
know, Mr. Reid. that you had a double hernia? A. I don't know now. The 
next day ; I didn't know what it was. I dlscovered somethlng down there 
where it hurt. I had a very small rupture before on the right slde, about 
the size of a marble. I had worn an elastie truss. Q. Had you ever been 
bothered wlth it? A. Never; part of the time I would leave it in bed — 
vvouldn't use it. When I went from Geyser to Great Falls, my foot was 
swoUen up, so it hurt me, and I eut my shoe right up there. It swelled up a 
bit ; bandaged it up. I went back to work that sarae day, because the doc- 
tor told me there was nothing the matter with me." 

As to the writing, he says he just looked It over ; that he could not read 
very well, and just signed it as it was written, and that it was not read to 
him. On cross-examlnation, he testlfled that he had had a hernia on the 
right slde for three years before the accident, and told how he came by it. 
As to the hernia on the left slde, he said it dld not bother him much — it was 
only a small one. 

Dr. Downs, who examined appellee on February 26, liB16, states that Eeid 
was suffering from a right and left Inguinal hernia ; was in a very nervous 
condition, and very poorly nOurlshed; had a sllght swelllng in the right 
foot, whlch he found to be a flatfoot. The hernia on the right slde was the 
larger one ; the one on the left not so large — about the size of a walnut. 
The arch on his foot was flattened out and broken dOwn. This condition 
generally prevalled as to hls left foot. 

Dr. Longeway, the company's physiclan, testlfled that he examined appellee 
on the day of the accident ; that appellee told him he had à brulse about the 
shoulder and arm ; that he examined hls foot, and found that It was injured 
and bruised, and the aukle sllghtly spralned — and continued as foUows: ''He 
was walklng on It ; walked on It to the office. I asked him about hls arm, 
and he sald that didn't amount to anythlng. I asked him to take off hls 
coat, and he sald that didn't amount to anythlng; his Injuries were not bad 
and he wouldn't take off his coat and let me examine it. He said that he 
would be ail right; he was just bruised about the right arm and shoulder. 
Oonsequently he didn't take off hls coftt, and I didn't examine his arm. He 
sald it didn't amount to anythlng and would be ail right. I bandaged hls 
foot and told him to stay around two or three days and let me wateb him. 
'No,' he said, 'it is ail right.' He wanted to get right back to work, and he 
left my office, and that was the last I ever saw of him. Hls right foot then 
was praetically the same as It Is now, except it was more swoUen around 
the ankle at that tIme than it Is now. He had a pretty flat foot • • • 
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He dldn't at that tline complain to me about any hernla, or any other 
injury than thèse that I hâve testlfied to. * • * I dldn't make any state- 
ment to him that he could go right back to work; that his Injuries were 
slight. * * * I believed he would be ail right In a few days." 

P. B. Foley, the claim agent, testified that, after appellee had been to the 
doctor's office, Burton brought him into his office, and then as foUows; "I 
asked him, 'Did the doctor look you over?' Ile sald, 'Yes, sir.' I said, 'What 
dld he tell you?' 'He sald my ankle was spralned a Uttle; sald he thought 
it would be ail right In a Uttle while, and advised me to stay around a few 
days.' 'Well,' I sald, 'I thlnk you better do that.' I sald, 'I think you better 
stay around hère a few days and hâve the doctor attend you.' He says: 'No ; 
I am anxious to get back to the job. I will be ail right ; it Is a little sprain ; 
I will be ail right; I want to get back on the job.' I says, 'AU right; suit 
jourself.' Then I said, 'Well, what do you want us to do for youï' He besi- 
tated a little while, and he says: 'I don't know. I will only lose thls day.' 
Then I says, 'Well, I would llke to know what you want us to do for you in 
settlement, that is in the Une of settlement." He says, 'Well, how will $10 
do?' 'Well,' I says, 'If that is what you want,' I says, It is ail right' " The 
release and other papers were then made ont and signed. Burton corrobo- 
râtes this statement 

Dr. H. P. Marshall, who made a récent éxaminatlon, found appellee suffer- 
ing from arteriosclerosis, double inguinal hernia, and double flatfoot. 

Charles S. Albert and Thomas Balmer, both of Spokane, Wash., 
for appellant. 

N. E. Nuzum and R. W. Nuzum, both of Spokane, Wash,, Harold 
N. Nuzum, of Los Angeles, Cal., and Arthur H. Steake, of Spokane, 
Wash., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge. [1] The question presented for 
décision is whether the release should be canceled for fraud or mis- 
tàke. The release itself is as broaLd as it could be made, acquitting the 
Company of ail liability arising on account of the injuries received 
by appellee, whether then appearing or growing out of the same by 
development in the future, or arising or to arise out of any and ail Per- 
sonal injuries sustained at any time or place while in the employ of 
the railway company prior to the date of the release. In such a release, 
however, the gênerai language will be held not to include a particular 
injury, then unknown to both parties, of a character so serions as clear- 
ly to indicate that, ifit had been known, the release would not hâve 
been signed. This wàs the conclusion reached in Lumley v. Wabash 
R. Co. (C. C. A. 6th Circuit) 76 Fed. 66, 22 C. C. A. 60. See, also, 
Tatman v. Philadelphia, B. & W. R. Co. (Del. Ch.) 85 Atl. 716. 

[2, 3] From the testimony, it is perfectly apparent that there was 
no fraud whatever attending the transaction of giving the release. 
Considérable concern was manifested by the claim agent that the af- 
fair should be speedily closed, but the appellee suffered no disadvan- 
tage by reason thereof . The appellee had come to Great Falls, a dis- 
tance of 40 miles, of his own accord, with a view to getting relief of 
some sort from the company for his injuries. Having met But ton, 
he was taken to the office of the company's physician, and, after ex- 
amination, repaired to the claim agent's office, where the release was 
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soon signed. That he understood what he was signing, and the natqçe 
and purpose thereof, can scarcely be gainsaid. It is évident that' he 
believed he was but slightly hurt, and was seemingly îmxious to get 
back to his work, and, so believing, he was willing to accept $10 and 
acquit the company of further liability. 

Whether he knew and understood the full nature and extent of the 
real injuries sustained is the vital question for considération. The 
proofs fall far short of substantiating the complaint as to the na- 
ture and extent of his injuries, and at présent, according to the méd- 
ical experts, his physical afflictions consist of arteriosclerosis, double 
inguinal hemia, and double flatfoot. It is not at ail probable that the 
first of thèse conditions was superinduced by the accident, The évi- 
dence does not, in any substantial way, indicate that such was the case. 
The third, namely, double flatfoot, existed prior to the accident, and 
was not caused thereby, while as to the right foot the condition mày 
hâve been, and probably was, somewhat âggravated. As to the her- 
nia, he had been so afflicted upon the right side for the space.of three 
years, and thus far the accident has not contributed consequentially to 
his ailment. The hernia upon his left side had not developed prior to 
the accident. The first indication that he had of its existence was the 
next day, when he says he "discovered something down there where 
it hurt." Later, however, the trouble became well défined, and on Feb- 
ruary 26, 1916, when he was examined by Dr. Downs, it was about 
the size of a walnut. It further appears, however, that at the time of 
the trial appellee's body was pooriy nourished, and that his gênerai 
health and physical condition were far from good. Such was not the 
case to the same degree at the time of the accident, for he was doing his 
work, with some inconvenience onlyin getting about on account of his 
feet. 

The rule unquestionably applies; to settlements of the kind hère in- 
volved that they neither can nor ought to be impeached and set aside 
for fraud or mistake, except upon clear and convincing proofs. Chi- 
cago & N. W. Ry. Co. V. Wilcox, 116 Fed. 913, 54 C. C. A. 147. Has 
the appellee met the exigency ? For upon him was devolved the bur- 
den of so impeaching the release. 

As we hâve seen, no conceivable fraud has been established. That 
appellee did receive a shock from being thrown against the sink, result- 
ing in some distress to himself, can scarcely be questioned. At that 
time he was not afflicted with an inguinal hernia on his left side. The 
foUowing day he experienced pain in that région of his person, and later 
the hernia developed, so that it became well defined. That he was so 
afflicted on February 2Ç), 1916, is shown by Dr. Downs, who is corrob- 
orated in this by Dr. Longeway and Dr. Marshall. So it appears rea- 
sonably clear and certain that the development of this particular trouble 
began at least about the time of the accident, and that he was then af- 
flicted in a way that was not known to him, and which for that reason 
was not disclosed to the physician, and consequently not taken into con- 
sidération when he settled with the claim agent and gave the release. 
We think that, under the authorities, there is hère sufficient to impeach 
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the settlement in so far as it relates to this phase of the controversy. 
and to that extent the release should be set aside. 

[4] We agrée with the court below that it should not be disturbed 
as it respects the injury to his foot. Lunlley v. Wabash R. Co., supra, 
is authority for the partial impeachment of the release. Upon the gên- 
erai question of annuUing such a release, see, further, Great Northern 
Ry. Co. V. Fowler, 136 Fed. 118, 69 C. C. A. 106, where the author- 
ities are aptly and clearly discussed and distinguished ; also Tatman 
V. Phil., B. & W. R. Co., supra. 

[5] Another contention of appellant is that appellee is estopped fron^ 
urging the annulment of the release on the ground that he refused to 
remove his clothing, so that the physican might examine his arm and 
shoulder, which appellee seemed to think were injured somewhat. That 
particular supposed injury, however, was not taken into account at the 
time of the settlement, and no question is made of it in this proceed- 
ing, and the incident is not of sufficient consequential importance to 
base an estoppel upon it against inquiry as to the real injuries sus- 
tained. 

Decree afifirmed. 



AMEKICAN PRESS ASS'N et al. v. TJNITBD STATES et aL 

(Circuit Court of Appeals, Seventh Circuit. August 25, 1917.) 

Nos. 2509, 2510. 

Monopolies <S=»12(1) — SEiiiNG Losino Business — Sherman Law. 

A concern whlch is going eut of business, becanse it cannot conduet It 
without loss, may wlthout violation of the Sherman Anti-Trust Law (Act 
July 2, 1890, c. 647, 26 Stat 209) sell Its plant as a golng concern to its 
only competitor, there belng no other prospective purchaser, instead of 
dlsposlng of It as junk; this not injurlng the public, but belng to its 
advantage, as well as that of the seller ; the buyer belng requlred to con- 
tinue fair deallng wlth the publia 

Appeals f rom the District Court of the United States for the North- 
ern District of Illinois. 

Suit by the United States against the American Press Association 
and others. From decrees dismissing the pétition and auxiliary bill 
of the American Press Association, certain parties appeal. Reversed 
in part, with direction, and in part dismissed. 

Charles E. Hughes, of New York City, for appellants. 
Henry S. Mitchell, of Washington, D. C, for appellees. 

Before BAKER and ALSCHULER, Circuit Judges, and HUMPH- 
REY, District Judge. 

BAKER, Circuit Judge. On August 3, 1912, the United States 
began a suit against the American Press Association, a corporation, 
the Western Newspaper Union, a corporation, and others, engaged in 
furnishing country newspapers with stéréotype plates and ready- 
print service, to enjoin the continuance of acts alleged to be in viola- 

<©=»For otber cases see same toplo & KBY-NUMBER In ail Key-Numbered Dlgests & Inaexe» 



92 245 FEDERAL REPORTER 

tion of the Sherman Anti-Trust Law. A consent decree was entered 
the same day. Among other prohibitions, the Western Newspaper 
Union was permanently enjoined: 

"(a) From comblning or attempting to combine with the American Press 
Association, either by purchase, stock owuçrshtp, or In any other manner; 
• * • (c) from selllng any of Its produet or seiTlces at less than a falr 
and reasonable profit, or at cost, or less than eost, wlth the pupose or Intent 
of injurlng or destroylng the Interstate trade and commerce of the American 
Press Association or of any other competitors." 

On May 9, 1917, the American Press Association filed a pétition in 
the original suit, setting forth changés in condition, oh account of 
which it prayed for a modiiîcation of provision (a). To this pétition 
ail tlie parties appeared, évidence was heard, and the court found: 

"That the fncts set forth In the pétition and the évidence Introduced to 
support the same are Immaterial ; that It Is contrary to the whole spirit and 
purpose of the Sherman Law to authorize one competltor to absorb another 
competitor, regardless of whether such competltor is able to continue In busi- 
ness or not; and that the sale of such assets and business by the American 
Press Association to the Western Newspaper Union would be In violation of 
the Sherman Law." 

And thereupon the court decreed that the pétition be denied. Cause 
No. 2509 is an appeal from that decree. 

Shortly after presenting the above-mentioned pétition, the Ameri- 
can Press Association filed an "auxiHary bill," setting forth the same 
facts and asking the same relief. Parties other than tlie United States 
appeared and answered; and the United States filed a motion to dis- 
miss, on the ground that it could not be sued by a private party without 
its consent. Without passing on the motion, the court dismissed the bill, 
for the same reasons on which the pétition was denied. Cause No. 
2510 is an appeal from the decree dismissing the auxiliary bill. 

Whether under the stated circumstances the United States may be 
sued, and whether the auxiliary bill was a proper method of invoking 
relief, are questions that are now moot, we believe, because the identi- 
cal controversy respecting facts and law, between the identical parties, 
was fully heard and determined on the pétition in the original suit. , 

Facts pleaded and proved, so far as necessary for a décision, are 
briefly thèse: In 1912 the American Press Association had about 5 
per cent, of the ready-print business. But it did not furnish adver- 
tisements to the country newspapers with its ready-print service, 
whereas the Western Newspaper Union did. The resuit, down to Jan- 
uary, 1917, was that the Western Newspaper Union- could and did sup- 
ply ready-print at lower rates than the American Press Association 
could stand without loss; and the ready-print business of the latter 
has fallen to less than 1 per cent. In 1912 the American Press Asso- 
ciation had a large part of the stéréotype plate business. But its 
plate business had to bear substantially ail the overhead expenses, 
while the Western Newspaper Union's ready-print service could carry 
the overhead and leave its plate business as a profitable by-product. 
In January, 1917, the Western Newspaper Union reduced its price on 
miscellaneous plate matter by one-fourth and on sériais by one-third. 
On the American Press Association's complaint that provision (c) oi 
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the injunction was being violated, the Department of Justice investigat- 
ed and correctly found that there was no violation. 

Since the outbreak of the world war there has been an increasing 
scarcity of print paper, and mounting priées. Few new country news- 
papers are being started ; many hâve reduced their sizes ; quite a num- 
ber hâve quit. This condition brought the American Press Associa- 
tion's plate business to a loss of over $3,000 a month, which is pro- 
gressively increasing, and has also made it impossible for that Com- 
pany to build a ready-print business to help bear the overhead. The 
directors hâve decided to wind up the plate business as speedily as pos- 
sible, whatever may be the outcome of this proceeding. They are 
continuing it at a loss while the question is being determined whether 
they must dispose of their plate plant as junk, or whether they may sell 
it as a going concern to the Western Newspaper Union, for the latter is 
the only probable bidder. No one now outside the business would be 
likely to buy a demonstrated loss. But to the Western Newspaper 
Union the plant may hâve more than junk value. If the plant is 
broken up, the newspapers now being served thereby may hâve to go 
to the Western Newspaper Union as the only concern left in the 
business; and it might be more economical for that company to buy 
an existing plant than to enlarge its own or build a new one. At 
the same time it is évident that, if the plant is disintegrated, the news- 
papers now looking to it would suffer inconvenience and loss while 
arranging to obtain other service. 

What is the application of the Sherman Law to thèse facts? Not 
every joinder of competing businesses or acquisition of instrumentali- 
ties that hâve been used in compétition is an undue restraint of trade 
or a création of a monopoly. Each situation must be measured by 
the rule of reason. And a fundamental test is injury to the public. 
If it were not for provision (a) of the decree, and the law back of it^ 
thèse two companies might get together and fix a price that would 
provide a reasonable profit to the American company and an unrea- 
sonable one to the Western. For the newspapers, and through them 
the public, to pay for the profitable opération of an inefficient concern 
is an injury. And a combination to that end would be an unreasonable 
restraint of trade. That course cannot be pursued. And, because it 
cannot, the American company is forced to go out of the plate busi- 
ness. No decree can stop that. And after the American company 
quits, if the Western is left alone in the field, the ultimate situation of 
tiie country newspapers would be the same whether the plant be scrap- 
ped or sold as an integer. Neither the decree nor, in our judgment, 
the Sherman Law, prevents the Western from buying the scraps piece- 
meal. If it did buy, it could organize them anew. If it be permitted 
to buy the integer, it would save the expansé of reorganization. If 
the plant be scrapped, two injuries resuit: One to the public from the 
destruction of a usable and useful plant; the other to the stockhold- 
ers of the American company. 

As to the first, a law designed to shield the public from injury should 
not be construed to compel the public to suffer an injury. As to the 
second, the Sherman Law, in our opinion, does not require the stock- 
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holders of a Company, even a company that was a self-confessed 
wrongdoer in 1912, to sustain a loss in 1917 arising without wrongdo- 
ing, if that loss can be prevented without injury to the public. In- 
jury can be prevented, we believe, by attaching to the permission to 
buy the plant as a going cOncem a condition which should be read in 
the light of provision (c) of the injunction. Within common knowl- 
edge one of the evils at which the Sherman Law was aimed was the 
acts of monopolizers in killing competitors, by selling at less than cost 
of production and then mulcting the public for the expansé of the 
campaign with undUe profits added. For practices of that kind during 
and prior to 1912 the Western Newspaper Union was put under the con- 
tinuing prohibition of provision (c). Since 1912 it has not charged 
less than cost plus a fair and reasonâble profit. On the other hand, 
the record, at least inferentially, demonstrates that it has not exacted 
more than cost plus a fair and reasonâble profit. If it continues in the 
same even ténor of faimess, if it refrains from putting up priées that 
would incite outside capital to unneeded offers of like service and then 
killing compétition by underselling at a loss, to be recouped by fixing 
unwarranted priées again, we perceive no reason why it should not 
be permittéd to buy the plant as a going concern. 

In No. 2509 the decree denying the pétition is reversed, with di- 
rection to enter a decree, supplemental to the original decree, author- 
izing the Western Newspaper Union to be a bidder and piirdiaser at a 
sale by the American Press Association of its plate plant and business as 
a going concern, on the condition and under the prohibition that the 
Western Newspaper Union shall not employ the plant and business so 
purchased, or use the situation created by such purchase, to charge more 
for its plate service to newspaper publishers than cost of production 
plus a fair and reasonâble profit, such fair and reasonâble profit to be 
measured relatively by the range of annual profit obtained by the 
Western Newspaper Union from its plate business since the entry of 
the original decree of August 3, 1912, without, however, depriving the 
purchaser of such profits as resuit from' its purchase by reason of the 
increase of business and the économies in the cost of production fol- 
lowing the same; provided that présent priées for plate service to 
newspaper publishers shall not be increased, unless, but not longer 
than, an increase is warranted by increase in cost factors. 

In No. 2510, the appeal is dismissed, without taxation of costs, in 
favor of appellees. 



OITY OP POKT WASHINGTON y. THAOBER. 

(Circuit Court of Appeals, Seventh Circuit. July 27, 1917.) 

No. 243S. 

1. CoNTBACTS iS=322(2) — Performance — IOvidence. 

In an action for damages for breach of contract providing for the laylng 
of an intake pipe extendiug into Lake Mlchigan 2,800 feet, plaintifï con- 
tractor miglit, where the city claimed that by reason of def ects in the pipe 
water close to the shore entered the pipe, show tliat the number of bao- 

<©=5For other cases >ee same toplc & KET-NTJMBER In ail Ker-Numbered Dlgests & Indexes 
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terla in a given quantity of water from the pipe corresponded witli tlic 
number of bacteria found in that amount of water at a distance of 
2,800 feet from the sliore, liaving sliown that a greater number of bacteria 
were found in water close to the shore. 

2. Evidence iS=s>553(2) — Opinion Evidence — Hypotheticai, Questions. 

In framing hypotheticai questions to expert witnesses, a party may dis- 
regard his adversary's theory and apply only his own. 

3. OONTEACTS ©=5323(1) — Performance — Test. 

Where a municlpality engagea a contracter to construct an Intake at a 
considérable distance in a lake for the purpose of obtaining water of un- 
questioned purity, the faet that some three years after construction, dur- 
ing whieh tlme the intake and pipes had been used contlnuously, leaks ap- 
peared in the pipe, does not warrant direction of verdict for défendant, 
on the ground that the contractor did not comply wlth the terms of the 
contract, even though the test prescrlbed was not followed, there beirig 
no agreement by the contractor to make the test, and so the question 
should be left to the jury. 

4. Contracts «©=323(2) — Constetjction for Court — Question. 

The construction of the contract, where facts were, not in dispute, was 
for the court. 

5. Oontracts <©=»280(1) — Compliance — What Constitutes. 

Where a contract for the construction of an intake and laytng of pipe 
in a lake, from which the municlpality expected to dérive a supply of 
pure water, provided that the pipe should for 800 feet from the shore 
be buried in the bed of the lake to a depth of 1 foot, the dredging of a 
trench 12 inches deep, in which the pipe was laid, so that it was even 
wlth the bed of the laUe, does not show compliance wlth the contract, war- 
ranting recovery for that item. 

In Error to the District Court of the United States for the Eastern 
District of Wisconsin. 

Action by Addison Q. Thacher against the City of Port Washington. 
There was a judgment for plaintiff, and défendant brings error. Af- 
firmed, on condition that plaintiff enter remittitur ; otherwise, reversed 
and remanded. 

Action at law to recover damages arlsing ont of express contract. Verdict 
and judgment for the plaintiff. 

Plaintiff in error, hereln called the défendant, entered into a contract wlth 
défendant in error, hereln called the plaintiff, for the laylng of an Intake ex- 
tending into Lake Mlchigan 2,800 feet, for which the défendant was to pay 
$10,900, and an additlonal sum for digging an 800-foot trench as designated, 
at the rate of $1.37^ per foot. The dty engaged a Consulting engineer, and 
employed one Doyle, slnce deeea.sed, as Inspector. Work was begun in April 
and continued until the fore part of September, 1907. tJpon complaint belng 
made, plaintiff returned in October and repalred some détective pipes; the 
defects consisting of cracks or breaks in certain parts of the pipe. After 
October, 1907, défendant used the intake conUnuously, but complained of 
lealis, and that much sand appeared. 

The clty made numerous demands upon the plalntlfC in 1908 and 1909 to 
complète the contract accordlng to Its terms. In 1900 the city engineer 
notifled plaintiff that the work must be done before August, 15)09, or the 
city would make the repairs itself. Plaintiff insisted that the work was a sub- 
stantial compliance vsath the contract. On September 11, 1911, a formai 
resolution was passed by the défendant, declaring the plaintiff to hâve aban- 
doned the contract and providing for completion of the work by the city. 
Shortly thereafter plaintiff appeared wlth divers to repair any defects, but 
the clty ordered him away. Thereafter the city proceeded to repair the pipe, 
and found joints disconnected and numerous cracks in the pipe. Its bill for 
materlal and services rendered, etc., aggregated $3,873.59. 

^=3For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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The spoclflcatlons contalned the followlng provision: "When the Intake 
has been completely laid, but before the trench has been fllled, the pipe shall 
be tested wlth compressed air at a pressure Of lOO pounds per square Inch ; 
durlng the test ail joints shall be examined by a dlver, and ail found to be 
leaking shall be repaired, and brokea pipes shall be removed and replaced by 
perfect lengths." No air pressure test was made by the clty In 1J)07, but a 
water pressure test was attempted, and breaks and cracks were dlscovered, 
which plaintiff clalms were shortly thereafter remedied. An air pressure 
test was made by the plaintiff in October, 1907, but there Is confllct of testi- 
mony as to the results. 

The contract provided for extra pay for dlgglng a trench as follows: "And 
in addition thereto, the sum of $1.37% per foot for each foot of pipe buried to 
a depth of one foot beyond the 400 feet apecifled in said plans and spécifica- 
tions." And again it reads at another place: " • * » And in addition 
thereto to bury said Intake to the depth of one foot for a distance of eight 
hundred feet" The spécifications eovering the same subject-matter pro- 
vided: "Before any pipe is laid, a trench shall be dredged so as to give the 
pipe a cover of one foot where the water is ten feet deep," etc. A trench in 
which 80O feet of pipe was laid was dug ; the top of the pipe being left level 
wlth the lake bottOTo, 

Upon the trial, the court submittcd to the jury the Issues of substantial 
compliance and damages. Other statement of facts will appear in the 
opinion. Plaintiff in error contends the court erred in (a) admitting évidence; 
(b) in refusing to direct a verdict ; and (c) in refusing to grant defendant's 
motion for judgment notwithstanding the verdict or for a new trial. 

Joseph B. Doe, of Milwaukee, Wis., for plaintiff in error. 
Albert K. Steblîins, of Milwaukee, Wis., for défendant in error. 

Before KOHLSAAT, ALSCHULER, and EVANS, Circuit Judges. 

EVANS, Circuit Judge (after stating the facts as above). [1] Error 
is assigned because the court received évidence over defendant's ob- 
jection showing the number of bacteria found in the water at various 
places. In order to show the cracks in the pipe, if any, were insignifi- 
cant or trivial, plaintiff made certain tests. He ascertained the number 
of bacteria in a given quantity of water 700 feet, 1,400 feet, 2,100 
feet, and 2,800 feet f rom shore. Tests were also made to détermine the 
number of bacteria in the same amount of water at certain places in the 
city. It appeared that the number of bacteria decreased, the further 
one went out into the lake. It also appeared that the number of bac- 
teria found in the water in the city corresponded to the number of bac- 
teria found in the same quantity of water 2,800 feet from shore. In 
support of this testimony it was claimed that, if the pipe was leaking 
badly, that fact would be disclosed by thèse experiments; for, if the 
water entered the pipe 700 feet from shore, it would hâve a great many 
more bacteria than if it entered the pipe through the intake 2,800 feet 
from shore. While not at ail conclusive, we think the évidence was 
relevant and instructive, and bore upon the issue of substantial com- 
pHance. 

[2] Error is also assigned because of the admission of évidence 
over defendant's objection, and given in response to hypothetical ques- 
tions dealing with the length of time ordinarily or reasonably required 
to do certain work. This évidence bore upon the reasonableness of the 
amounts claimed by the city to hâve been necessarily expended in re- 
pairhig the intake. No error was committed by the leamed trial court 
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in permitting the plaintiff to submit hypothetical questions to hi s ex- 
pert witnesses on his own theory. A party is not required, in framing 
hypothetical questions to adopt his adversary's version of the case. 
Jones on Evidence, 903. 

[3] Error is assigned because the court erred in refusing to direct 
a verdict for défendant. In support of this motion def enda,nt çontended 
that plaintiff's completed work failed to meet the tests provided in 
the contract and was not a substantial compHance therewith, Plaintiff 
in error was seeking to secure a water supply of unquestionable purity, 
and it was entitled to an intake well-nigh perfect, and oqe which would 
meet any test that the parties saw fit to make. Appreciating this pur- 
pose, and the necessity of strict compliance, with the terms of the con- 
tract, the court was justified in examining alleged imperfections with 
the closest scrutiny. , ' 

On the other hand, it must be borne in.mirid that the pipes were laid 
in water of considérable depth, and no test in thé method designated 
was made by the city until some three years had elapsed f rom the date 
when the city took over the work. It should also be borne in ^lind that 
the city had an engineej- to supervise the work and a itiah constantly, 
on the job to see that it was propèrly done and in accordance with the 
spécifications. Whilç thé contract' called for the air test, it did not 
provide that the test should be made by the plaintiff. Défendant was 
never precluded from making the test called for by the contract. It 
used the intake continuously from Octoljer, 1907, and was at ail times 
in position to détermine whether the completed work answered the calls 
of the contract. A test ôr examination made some two or three years 
after the intake was completed, and when impjerfections migl^t be traced 
to causes other than those attributable to the plaintiftj was not conclu- 
sive. Upon ail the évidence, we are of the opinion that the motion to 
direct a verdict in def endant's favor wa,s properly denied. 

[4, 5] Error is also assigned because the court refused to set aside 
the verdict and to grant a new trial, because the verdict was excessive. 
Many of the figures are not in dispute, and, accepting plaintiff 's ' staté- 
ment of the account, if is impossible to sustain thé finding of the jury, 
except by allovyring $1,1,00 for buryiiig the 800 feet of pipe. In fact, 
plaintiff in his brief says : 

"ïhe jury ùnquestlonably hâve -allowèd t>lalntlff Çl,100 foi' burying the 
pipe. * * * It is évident, also, that the trial judge consldered that It 
was an Item concerning which the jury should find for the plaintiff." 

The figures amply support this statement The amount paid plain- 
tiff while the work was in progress was $5.717.69. The city paid for 
repairs, etc., $3,873.59. The verdict of the jury was $3,482j31. Thèse 
three items make a total of $13,073.59. Exclusive of the item of $1,- 
100 for the 800 feet of trenëh, the amount due plaintiff was $10,900. 
This would indicate an overpayment on this basis of $2,173.59. 

However, plaintiff contends that the item, of $3,873.59 should be 
reduced, because the évidence warranted the jury in finding that a con- 
sidérable portion of this item was unreàsonable. But if we take from 
this aggregate of sums açtually paid out by def endant such sums as the 
plaintiff contends should be deducted. we are still unable to account 
249 F.— 7 
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for the différence of $2,173.59. Viewiiig.the figures from every view- 
point, it is impossible to reach any other conclusion than that stated by 
counsel for plaintiff in his brief and set f orth above. The jury allowed 
plaintiff $1.100 for burying the pipe. This item should never hâve 
been left to the jury to détermine. The facts are not in dispute, and it 
was for the court to construe the contract. The trench in which the 
pipes were laid, was 12 inches deep. The contract and spécifications 
called for the pipe being covered one foot. It f ollows that the allow- 
ance of this item of $1,100 was error. 

But plaintiff was entitled to recover, and was erroneously denied, 
interest on $2,382.31 from November 10, 1910, the date fixed in his bill, 
to the rendition of the judgment. The légal rate being 6 per cent, in 
Wisconsin, this interest was $771.38. The différence between the $1,- 
100 erroneously allowed by the jury and the interest item is $328.62. 

It is theref ore ordered that, if the défendant in error, within 20 days 
after this opinion is announçed, file a remittitur for $328.62 in the 
office of the clerk of the District Court of the United States for the 
Eastern District of Wisconsin, and a certified copy thereof in the office 
of the clerk of this court, the judgment, less the amount so remitted, 
will be affirmed, with costs of this court to the plaintiff in error ; but, 
if this is not done, judgment will be reversed. with costs to the plain- 
tiff in error. and with directions to grant a new trial. 



BA>fDT V. UNITED STATES. 
(Circuit Court Of Appeals, Elghth Circuit. September 8, 191T.) 

No. 4897. 

1. Cbiminal Law <Ê=3li29(2) — AppSal — Assignmbnts — Coicpilianoe witTH 

BULE. 

Assignments of error, Iramed in disregard of the rules of the Circuit 
Court of Appeals, may be dlsrçgarded. 

2. Ckiminal Law <ê=>1129(3)— Api^eal— Assionments op Ebeob. 

An assignment of error, cômplalnlng ' of the admission of évidence, 
which dld not set forth the évidence àdmltted; présents nothing for re- 
view. 

3. Cbiminal liAW ®=»1178 — ^Appeal — ^Absignments op Ebbob — Waiveb. 

Assignments of error, not argued, are waived. 

4. Ckiminai, Law iS=1129(3) — Appkal — Assiqnments op Ebbob — Suffioibnct. 

Assignments of error, cômplalnlng of instructions, which did not set 
forth the Instructions complalned of, présent nothing for review. 

5. Ceiminax Law <g=>1129(l) — Appeal — Assionmeni» of Ebbob — Exceptions. 

An exception to a charge, though not properiy assigned as error, may 
be considered in a case intolving personal liberty. 

6. Ceiminal Law @=>823(9) — Insteuçtions — Bubden of Pboof. 

Where the court correctly charged the Jury on the question of reasonable 
doubt, a charge, in à prosecation for Introdu«âng Into the state of Olila- 
homa intoxicating llquor, that if it was a wltness who introduced the 
llquor, and défendant had no Interest in or connection therewlth, ho 
should- be acquitted, is not improper, as placing the burden of proof on 
défendant. 

^=;>f or other cases see same topic & KBY-NUMBER In àU Kèy-Numbered Bigesta & Indexe» 
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7. CJouRTS ®=»337 — Fedeeal Courts — Procédure. 

Except where Oongress has made speclflc provision, the common law 
govems the procédure In criminal trials In fédéral courts ; and, no such. 
provision being made, a local state statute as to accomplice testixnony is 
inapplicable to a prosecution in the fédéral court. 

8. Criminal Law <S=780(3) — Tbial — Instruction — ^Accomplice Testimony. 

In a prosecution for introdudng Intoxlcating llquors Into the state of 
Oklahoma, the court charged that tf , from the testimony of a wltness and 
other testimony, the jury should find that the witness had some interest 
In introducing the liquor into the state, or in its transportation, and 
that he was knowingly assisting in violation of the law, so as to be- 
come an accomplice, then his testimony should be carefully scrutlnlzed, 
and should be corroborated, sufflciently protected the rights of accused; 
Rev. Laws 0kl. 1910, § 5884, declarlng that a conviction cannot be had 
on the testimony of an accomplice, unless he be corroborated by other 
évidence tendlng to connect défendant with the commission of the offense, 
and that the corroboration is not sufflcient if it merely shows the com- 
mission of the offense or the clrcumstances, not applying, the prosecution 
being govemed by the rules of the common law. 

9. Criminal Law <@=>1159(3) — Appeal — Verdict. 

A conviction on conflictlng évidence wlU not be disturbed on writ of 
error. 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma; Ralph E. Campbell, Judge. 

O. E. Bandy was convicted of introducing and carrying into the state 
of Oklahoma intoxicating liquor from without the state, and he brings 
error. AfBrmed. 

F. E. Kennamer and Charles A. Coakley, both of Madill, 0kl., for 
plaintiff in error. 

Archibald Bonds, Sp. Asst. U. S. Atty., of Muskogee, 0kl. (W. P. 
McGinnis, U. S. Atty., of Muskogee, 0kl., on the brief), for the Unit- 
ed States. 

Before SANBORN and CARLAND, Circuit Judges, and BOOTH, 
District Judge. 

CARLAND, Circuit Judge. [ 1 ] This is an indictment for introduc- 
ing and carrying into the state of Oklahoma. intoxicating liquor from 
without said state. The défendant was convicted, and now brings 
the case hère on writ of error. The assignments of error were framed 
with entire disregard of our rule 24, and for this reason might be 
disregarded. 

[2, 3] Taking up the assignments of error in their order, it may be 
said that assignaient No. 1 présents nothing for review, as the évidence 
admitted is not set out, and the question attempted to be raised is not 
argued. Assignments Nos. 2 and 3 présent nothing for discussion, as 
the défendant introduced testimony af ter the ruling complained of was 
made, and thereby waived his motion. 

[4] The instructions complained of in No. 4 are not set out, and the 
assignment présents nothing for review. The exceptions that were 
taken to the charge as given will be hereafter referred to. Assign- 
ment No. 5 does not set out the charge requested and refused, and no 
exceptions were taken to the refusai to give any requested instruction. 

®:3¥or other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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Assignments Nos. 6 and 7 alone présent questions for considération. 
The foUowing; are the only exceptions to the charge of the court as 
given: 

"Mr. Coakley: The défendant excepts to that part of the charge foUowlng 
the charge, on reasonable doubt, for thé reason that the statement as given In 
the charge throwJs the burden upon the défendant, Instead Of placing it upon 
the government, to prove the case. And further excepts tO that part of the 
charge which predicates the case upon the whisky havlng been caused to bo 
carrled Into the Eastefn district of Oklahoma. 

'*rhe Court: Exceptions. noted." 

[5, 6] By referritig to the charge we can spell out what is meant by 
the first clause of the above exceptions. The last clause is unintelH- 
gible. The exception contained in the first clause is hot pfoperly as- 
signed as error, but in a case involving personal liberty we will 
consider it. The portion of the charge to which exception was taken 
reads as follows: 

"Now, with regard to the évidence of one of the vpltnesses. for the govern- 
ment, the wltness Becb : You hâve hea,rd thls wltness' testlmony. Of course, 
If you belleve, from his testlmony and from ail the évidence In thls case, that 
It VFas he who introduced thls liquor, and that the défendant Bandy had no 
interést m or connection wlth It at aU then, of course, you must flnd the de- 
fendant Bandy not gullty." 

It was the theory of the défendant that the witness Beck introduced 
the liquon It is therefore claimed that the above excerpt from the 
charge placed the burden of proof upon the défendant. Taking the 
whole cha,rge of the court together, however, there is no merit in this 
contention. The jury was properly instructed upon the question of rea- 
sonable doubt. 

[7, 8] Counsel for défendant requested the court to charge as fol- 
lows: 

"(5) Tou are Instructed that under the testlmony of the wltness p. T. Beck 
he Is an accompUce In the crime of introducing liquor charged hereln. If such 
crime was committed, and you cannot convlct the défendant upon the testl- 
mony of sald Beck alone, unless you find hls testlmony corroborated by other 
évidence In the case, tendlng to cohnect the défendant ■wlth the commission of 
the crime. 

■ "(6) If,^6u flnd from the évidence that the wltnes O. T. Beck was Interested 
In the llgiiior for which Introduction Is charged In thls case, or was interested 
in its introduction, then the sald C. T. Beck would be an accompUce, and you 

' cannot convlct the défendant, O. E. Bandy, upOn the testlmony of sald O. T. 
Beck, unless you find the testlmony of sald Beck corroborated by other tes- 
tlmony in the case tendlng to connect the défendant wlth the commission of 
the crime. 

"(7) If you flnd from the évidence that the wltness C. T. Beck was aldlng 
and abettlng the défendant or any other person In introducing the liquor In 
question Into the Eastern district of Oklahoma, then the sald O. T. Beck 
would be an ^accompUce, and you cannot convlct the défendant upon the 
testlmony of sâld C. T. Beck, unless you flnd such testlmony corroborated by 

. other testlmony in the case tendlng to connect the défendant wlth the com- 
mission of the crime." 

The record shows that thèse requests were not giyen as requested, 
but does not show that they were ref uséd, except by inf erence, or that 
any exception was taken to the refusai to give the same, nor is the re- 
fusai to give them properly assigned as errer ; but for reasons stated we 
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will consider the requests to charge, above mentioned. The court, upon 
the question of accomplice, charged the jury as follows: 

"If from the testtmony of the wltness Beck, and other testlmony in the 
case, you arrive at a conclusion that Beck had some interest in introducing 
thls liquor, or carrying it from Denison up to Madill, and that he had some 
knowing gullty connection with it, or some interest In it, was asslsting In It 
in any way, assisting knowlngly In thls violation of the law, then he would be 
what is known as an accomplice in this affair ; and if the évidence shows hlm 
to be such accomplice, then hls testlmony in regard to the connection of the 
défendant, Bandy, with the transaction, should be carefuUy scrutinized by 
you. And it should also be corroborated in some material point or points Con- 
necting Bandy with this offense by other crédible évidence in the case, aside 
from the évidence of the witness Beck himself." 

Counsel for défendant complains that the trial court did not charge 
the law as found in section 5884, Rev. Laws 0kl. 1910, which reads as 
follows : 

"A conviction cannot be had upon the testlmony of an accomplice, unless he 
be corroborated by such other évidence as tends to connect the défendant 
with the commission of the offense, and the corroboration is not sufficient if 
it merely shows the commission of the offense or the clrcumstances thereof." 

The law of the state of Oklahoma, howcver, was not applicable to a 
criminal case being tried in a fédéral court. Except so far as Congress 
has made spécifie provisions upon the subject, the common law governs 
the procédure in criminal trials in the courts of the United States. 
United States v. Reid, 12 How. 361, 13 L. Ed. 1023 ; United States 
V. Central Vt. Ry. (C. C.) 157 Fed. 291 ; Bûcher v. Cheshire R. Co., 
125 U. S. 555, 8 Sup. Ct. 974, 31 L. Ed. 795; Logan v. United States, 
144 U. S. 263, 12 Sup. Ct. 617, 36 L. Ed. 429; Hanley et al. v. United 
States, 123 Fed. 849, 59 C. C. A. 153; Diggs et al. v. United States, 
220 Fed. 545, 136 C. C. A. 147; Mark Yick Hee v. United States, 223 
Fed. 732, 139 C. C. A. 262. 

In the case of Hanley et al. v. United States, supra, it was decided 
that a state statute requiring corroboration of the testimony of an 
accomplice in a criminal case is not applicable to a prosecution in a 
fédéral court, and that a défendant in a criminal case in a fédéral court 
cannot complain because the testimony of an accomplice was submitted 
to the jury, under instructions that it should be received with caution, 
and carefully scrutinized, and which in efïect authorized the jury to 
give it f ull crédit only in case they found it corroborated as to material 
facts. The charge as given was as favorable to the accused as he was 
entitled to under the rule of the common law. As we hâve said before, 
there was no exception to the refusai bi the court to instruct the jury 
to find the défendant not guilty ; but we bave read the évidence in the 
record, and are satisfied there was no error in refusing to so instruct. 

[9] It is claimed that there was no évidence to show that Denison, 
from which town the intoxicating liquor was alleged to hâve been 
carried to Madill, in the state of Oklahoma, was in the state of Texas. 
Aside from the facts of which the court was entitled to take judicial 
notice, there was the testimony of Stuart, the train conductor, who tes- 
tified that on February 11, 1916, he was a conductor, on a Frisco train 
ruiming from Denison, Tex., to Madill, Okl. It is next claimed that 
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there was no évidence that the liquor was on this train. But, conceding 
this fact, it does not destroy the statement of the conductor that the 
town of Denison was in the state of Texas. It is further claimed that 
the évidence showed that the witness Beck, rather than Bandy, was the 
guilty man ; but that was, under the évidence, a question for the jury, 
and they hâve found that the défendant, Bandy, was the guilty man. 
There was évidence to sustain the verdict, and the judgment below 
is therefore affirmed. 



MASSES PUB. CO. v. PATTBN. 
(Circuit Cîourt of Appeals, Second Circuit. August 6, 1917.) 

1. CouETS <S=>405(15) — CiBctriT Court of Appeals — Stat of Injunction — 

A-DTHOEITT OF COUET. 

Under Judlclal Code (Act March 3, 1911, c. 231) | 129, 36 Stat. 1134 
(Comp. St 1916, I 1121), declarlng that where, upon a hearlng In 
equity In a District Court, an Injunction sball be contlnued, refused, or 
dlssolved, an appeal may be taken from sucb order to the Circuit Court 
of Appeals, but that the proceedings in other respects in the court below 
shall not be stayed, unless otherwise ordered by that court or by the 
appellate court, a judge of the Circuit Court of Appeals may, on appeal 
from an order grantlng an injunction pendente llte, stay the opération 
of the same. 

2. Injunction iS=375 — Subject of Relisf. 

Bqulty bas jurlsdictlon to grant an injunction agalnst an order of the 
Postmaster General exclwdlng a publication from the mails, solely to 
prevent irréparable pecuniary damage. 

3. Injunction ^i=>75 — ^Actions — Natueb of Action. 

An action agalnst a postmaster to enjoin hlm from excludlng a publica- 
tion from the mails, pursuant to the direction of the Postmaster General, 
is not technically one agalnst the soverelgn. 

4. Couets <g=s405(15) — Cibcuit Couet of Appeals — Stat of Injunction — 

Peopeiett. 

PlaintlfC sued to prevent défendant postmaster from excludlng his pub- 
lication from the mails, pursuapt to the order of the Postmaster General. 
Before décision was renderçd in the District Court, plaintift requested dé- 
fendant to return the wlthheld magazines; other arrangements for dis- 
tribution having been made. PlalntifTs blll, however, was not with- 
drawn. EélA that, on appeal from an order grantlng an Injunction 
pendente lite restrainlng défendant from excludlng plalntifif's publication 
from the mails, the opération of the Injunction should be stayed on ap- 
plication to a judge of the Circuit Court of Appeals, for plalntifCs bill 
still sought substantla'l relief, and, if efifect should be glven to the injunc- 
tion, the question would become moot, for the controversy contlnued 
only so long as plalntlflE's publications were excluded from the mails. 

5. Injunction ■©=75 — Issuance— Bioht to Issue. 

The courts will not by injunction interfère, except in the dearest 
cases, wlth the action of the great executive departments of the govern- 
ment in interpreting laws aflecting the govemment. 

6. PoBT Office <S=22— Mails — Caeeiebs. 

In respect to the mails, the United States Is not a common carrier, 
but is pursuing a high govemmentfïl duty, and it is at least questionable 
whether the government can be judicially compelled to asslst in the dlS' 
semination and distribution of a publication whlch proclalms itself reyo- 
lutionary. 

A=sFor other cases aee same tonic & KEY-NUMBER In ail Key-Numbered Digeats & Indexe* 
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7. Appeai and Eeeor ©=5458(3) — Stat or Injtjnction — Exclusion or Maix 
Mattee. 

PlaintifE's publication asserted that laws passed by the United States 
for the création of military forces, and the proseeutioa of war vlolated 
the fundamental rlghts of any free people, that conscription is the de- 
struction of youth, democracy, and labor, and the désolation of the famlly, 
and that the United States bas attempted to ensnare Russia into a con- 
tinuance of war for purposes prejudicial to true democracy, and that per- 
sons who hâve denied and resisted the laws, having military success as 
their object, are worthy of admiration and possible émulation. The publi- 
cation, however, did not urge résistance to the laws. Act June 15, 1917, 
forbids any one f rom willf uUy causing insubordination, dlsloyalty, mutiny, 
or refusai of duty in the military and naval forces of the United States. 
Eeld that, though plaintiff's publication dld not expressly urge résistance 
to conscription, nevertheless, as it tended in that direction, and articles 
tending to arouse insuix>rdlnation and dlsloyalty in the mlUtary and 
naval forces are unmallable, an order enjoining a postmaster from glving 
efCect to the order of the Postmaster General excluding plaintifPs pub- 
lication from the mails should be stayed, an appeal having been taken 
to the Circuit Court of Appeals, for plalntiff, having secured other means 
of distribution, could be compensated by pecuniary damages, and publia 
interest demands protection against seditious articles. 

Appeal from the District Court of the United States for the South- 
ern EHstrict of New York. 

Suit by the Masses Publishing Company against Thomas G. Patten. 
From an order granting an injunction pendente lite, défendant appeals. 
On motion to stay injunction. Stay continued. 

See, also, 244 Fed. 535. 

E. B. Barnes, Asst. U. S. Atty., of New York City, for the motion. 
G. E. Roe, of New York City, opposed. 

Before HOUGH, Circuit Judge. 

HOUGH, Circuit Judge. This motion will be considered under the 
following heads : I. The practice under the statute. IL The présent 
condition of this litigation as to its object and subject-matter. III. The 
fact findings of the District Court, and the conclusions there drawn 
therefrom. IV. The law as suggested to me by those facts. V. The 
propriety of this motion under the circumstances thus developed, in 
respect of (1) the rights of parties; (2) the public interests. 

[1] I. After considérable expérience in appellate practice, and such 
récent inquiry as I hâve been able to make, no other instance (under 
section 129, Judicial Code) of application to a judge of the appellate 
court to stay an appealed order of this nature is known to me. Such 
stays, granted by the trial judge, are not uncommon ; I hâve, myself , 
awarded not a few. They rest on the belief that doubtful questions of 
law, or difficult contests of fact (or both) are presented by the record, 
and that the relations of the parties, or exigencies of business are such 
that (perhaps by the giving of security) no in jury will resuit from let- 
ting matters remain in statu quo (except for opinion filed) until décisive 
action can be had in the Court of Appeals. 

There can be no différence in principle, between such an application 
to the trial judge, and a similar one addressed to a member of the 
appellate court. Indeed, I think a somewhat stricter rule should justly 

®=»For other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Digests & Indexe» 
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apply. The triai judge may and often does feel that hîs findings of 
fact' reached with travail of conscience, may not be unassailable in 
the view of others equally capable; yet, having donc his best, he ex- 
presses no misgivings, though they exist and strorigly move him to 
grant thé stây. -, 

But one who . did not hear the case f uUy tried and~ argued, has, I 
think, small right to base action on facts. Except in the extremest 
cases, the facts must be assumed as reported f rom the lower court, 
whether through judge or jury. Any other attitude on the part of 
the judge ad quem, would couvert the motion into a species of irreg- 
ular, and often indécent, new trial. For thèse reasons, it is held that 
for présent purposes, the propriety of granting the stay asked, rests 
on â case vi/hose facts are literally as found bty the District Court. 
And by facts, I mean, iiot only facts physical, phenomena seen or 
heard, but mental conditions or intents, so far as definitely stated: 

[2-4] II. This action relates only to an alleged property right; i. 
e., the claim of a New York corporation to hâve certain second-class 
matter forvs^arded to destination through the United States mail. Equi- 
ty is resorted to solely to prevent irréparable pecuniary damage. De- 
fendant justifies under an order of the Postmaster General, and the 
Department of ; Justice défends ; but ail this does not prevent the. suit 
from being one between private parties, in the same sensé as that 
phrase is true of actions against collectbrs of internai revenue: for 
illégal exaction of taxes. The action is not against the sovereign, tech- 
nically. ■ 

What the bill demanded, therefore, was that the mail aforesaid, viz., 
sundry copies of the "Masses," should be sent forward; and the Dis- 
trict Court so ordered on July 26th. It now appears' that on the day 
before (décision being known) plaintifï jrequested défendant tpgive 
back the, v/ithheld magazines, and not forward them ; other arrange- 
ments for distribution having been made. 

This meansthat plaintiflf no longer desires the op\y avowed object 
of action; the business foundation of the suit has- dropped out. But 
it remains true that the obligation to distribute this particular issue 
of the "Masses" has a most important bearing on any postmaster's 
duty to forward future or similar publications. Therefore, as long 
as the prayer of the bill is unfulfilled, plaintifï has a legally real sub- 
ject of litigation, although it further appears that plaintiff is not now 
exposed to any loss not coverable by damages already liquidated or 
ascertainable. 

Defendant's situation, however, is quite différent. The order ap- 
pealed from, if complfed with, fulfiUs the whole object of suit. If 
reversed, no restitution or restoration of status quo is possible; and 
in my judgment the appeal becomes a futihty, presenting to the appel- 
late court nothing but an interesting moot point. A court may hold 
a case sub judice, until it becomes moot. The Suprême Court did so 
lately, in the well-known habeas corpus taken out by Hon. H. Snowden 
Marshall. 243 U. S. 521, 37 Sup. Ct. 448, 61 h. Ed. 881. But 
could it be pretended that the Suprême Court should or could hâve 
takén cognizance of that appeal, if brought on for argument after the 
expiration of the Congress which proceeded against Mr. Marshall? 1 
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think not, and therefore strongly incline to the view that this is the 
rare instance in which an appeal without a stay is not only futile, but 
legally impossible ; yet the statute gives the absolute right of appeal. 

[5-7] III. The facts found may be imperfectly, but sufficiently, sum- 
marized thus: Taking certain pictures and articles in this magazine, 
especially objected to by défendant, and drawing no inferences from 
the gênerai tone and previous issues of the periodical, the books now 
lying undelivered in the post office, and the sole subject of this suit, 
assert that the laws of the United States passed for the création of 
military forces and the prosecution of war, violate "the fundamental 
rights of any f ree people" ; that conscription especially "is the destruc- 
tion of youth, democracy, and labor, and the désolation of the f amily" ; 
that the United States has attempted to "ensnare" Russia into "a con- 
tinuance of war for purposes prejudicial to true democracy"; that 
persons (naming them) who hâve defied and resisted the laws having 
military success as their object, and been duly convicted or otherwise 
punished for such offenses, are worthy of "admiration" and "possible 
émulation." 

It is further found that thèse specified writings and pictures "may 
interfère with, the success of the military forces of the United States," 
because this publication and its kind "enervate public f eeling at home 
(which is their chief purpose), and encourage the success of the enemies 
of the United States abroad (to which they are usually indiffèrent)." 
But ail thèse statements of plaintifï are not "of fact" ; they are "within 
the range of opinion and of criticism; they are ail certainly believed 
to be tnie hy the utterer." 

Upon thèse findings, and the assumption that what is unlawful un- 
dçr the act of June 15, 1917, is unmailable, is based the conclusion of 
law that the act "forbids any one from willfully causing insubordi- 
nation, disloyalty, mutiny, or refusai of duty in the military and naval 
forces of the United States" and that "to arouse discontent and dis- 
affection among the people with the prosecution of the war, and with 
the draft tends to promote a mutinous and insubordinate temper among 
the troops." But, "if one stops short of urging upon others that it 
is their duty or their interest to resist the law, one should not be held 
to hâve attempted to cause its violation." 

Therefore, beCause no writing or picture, of those specifically ob- 
jected to by the défendant on the hearing (without any référence to 
the rest of the magazine or its history or environment), "directly ad- 
vocated résistance" to (especially) the Conscription Act, the order ap- 
pealed from was ^anted. The foregoing only follows through the 
findings and conclusion on one subdivision of the act, but that is enough 
for présent purposes. 

IV. The Postmaster General had found as a fact (inter alla) that 
the "Masses" sought to promote a mutinous, disloyal, and insubordinate 
spirit among troops; I think the District Court did not disagree as 
to that. But it was held that, because the plaintiff stopped short of 
urging résistance, the law was not violated. The questions presented, 
or some of: them; are: (1) Is such view of the law correct? (2) Is 
it so clearly correct that the courts should interfère? For it is ad- 
mitted that, the Postmaster General held that such indirect incitement 
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to disloyalty, etc., as the court found in the magazine; did amount to 
resisting and therefore violating the la'w. ' , .; 

This second query must be first answered, for courts do not in- 
terfère, except in the clearest cases, with the action of one of the great 
executive departmeritS iri interpreting law affecting that department. 
Smith V. Hitchcock, 226 U. S. 58, 33 Sup. Ct.'ô, 57 L. Ed. 119. In 
my opinion it is very diffiçult to answer this question in the affirmative. 

As to the first qtlery, it is at least arguabîe whether there can be 
any more direct incitement to action than to hold up to admiration 
those who do act. Oratio obliqua has always beén pref erred by 
rhetoricians to oratio recta; the Béatitudes hâve for some centuries 
been considered highly hortatory, thbugh they do not contain the in- 
junction "Go thou and do likewi.se." At ail events, it is à point plainly 
suitable for the attention of an appellate court. 

Behind and beyond thèse questions of statutory construction, and 
of how far discretionary action (and ail injunctions peridepte lite are 
discretionary) by the judicial department may interféré with execu- 
tive discrétion, lies a fundamental inquiry as to the nature of the 
postal service. In respect of the mails ttie United States is certainly 
not a common carrier ; it is pursuirig a high govemmental duty (Sea- 
right v. Stokes, 3 How. 169, 11 h. Ed. 537; cf. Re Debs, 158 U. S. 
583, 15 Sup. Ct. 900, 39 L. Ed. 1092), and it is at least argUable whether 
any constitutional government can be judicially compelled to assist in 
the dissémination and distribution of something which proclaims it- 
self "revolutionary," which exists, not to reform, but to destroy, the 
rule of any party, clique, or faction that could give even lip service 
to the Constitution of the United States. 

V. (1) So far as the parties are concemed, the présent and actual 
situation is such that any wrong sjufïered by plaintiff can be wholly 
redressed by damages, apparently (only) measured by the expense of 
the différent transportation arrangements now confessedly perfected. 

(2) So far as the public interest is concemed, enough has already 
been said, except to point out tliat the Circuit Court of Appeals for 
this circuit has not closed its term ; it can be convened at any time on 
the summons of the senior judge. 

The existing stay will be continucd, on terms specifically set forth 
in the order filed herewîth. 



GUFFEJT et al. v. SMITH et aL 

(Circuit Cîourt of Appèais, Seventh carcult. August 10, 1917.) 

Nos. 2405, 2406. 

1. COMPBOMISE AND SeÎTXEMÏNT iS!5»12— CONSTEUOTION— PEESUMPTION. 

Complainants, ■who acqulred' an oll lease, dld no development work 
thereafter. The lessor granted another lease, and appellees, the lessees, 
havlng struck oll, complainants asserted rights prior to their lèase. Com- 
plainants and appellees thereafter entered Into an agreement that they 
should share equally In the eeven-twelfths iiiteréat In thô lease elaimed by 
appellees, that the money held by an oll company should be divided, but 

iS=9For other cases see saine toplc ft KEy-NUMBBR in ail Ker-Nutnbered Dlgests & Indexas 



GUFFEY V. SMITH 107 

that appellees should not be Uable for seven-twelfths of the amoirat there- 
tofore paid them and others elalming Interest under the second lease. It 
was discovered that appellees' interest previously had been larger, and 
they had received payments amounting to more than seven-twelftbs of the 
total sum paid last lessees by the oil company. Held that, as the purpose 
of the agreement was to avold a lawsuit, it must he presnmed that the 
contraet forgave appellees for ail payments recelred; it being thelr con- 
tention that the amounts they had received were devoted to the develop- 
ment work. 
2. Compromise and Settlement <S=>12 — CoNSTEticTioN. 

In a suit involving the construction of a compromise entered into be- 
tween junior and senior lessees of oil lands, held, In view of ail of the cir- 
cumstances and a subséquent agreement between the parties making the 
compromise, that the junior lessees were excused from liability for ail 
payments madé them prier to the agreement. 

Appeal from the District Court of the United States for the Eastern 
District of Illinois. 

Suit by Joseph F. Guffey and others against James A. Smith and 
others. From the decree, denying complainants relief sought, they ap- 
peal. Affirmed. 

Isaac H. Mayer, of Chicago, 111., for appellants. 

Walter T. Gunn and George F. Rearick, both of Danville, 111., for 
appellees. 

Before BAKER, KOHESAAT, and MACK, Circuit Judges. 

BAKER, Circuit Judge. Smith, owner of lands in Illinois, made an 
oil lease to Guflfey and associâtes. Thereunder no development work 
was done. Subsequently Smith made a similar lease to Solley and as- 
sociâtes. After the junior lessees had struck oil, the seniors began suit 
for possession and accounting. At this time the junior interests were 
owned, by Solley and Johnson, seven-twelfths, and by Hennig and El- 
lis, five-twelfths. Pending a décision in the Suprême Court (237 U. S. 
101, 35 Sup. Ct. 526, 59 L. Ed. 856), Guffey and associâtes effected a 
compromise with Solley and Johnson. During the subséquent account- 
ing hearing against Hennig and Ellis in the District Court, Gufïey 
and associâtes raised a contention that Solley and Johnson should be 
made to account for an alleged overpayment by the Ôhio Oil Company, 
which had been purchasing the output of the junior lessees. From a 
déniai of this claim Guffey and associâtes are appealing. 

In the written contraet of settlement it was provided: 

"Appellants [the GufCeys] and appellees [Solley and Johnson] shall share 
equally in seven-twelfths of the properties and proceeds thereof ; that Is to 
say, appellants shall be entltled to seven twenty-fourths and appellees to seven 
twenty-fourths In the foUowing moneys and properties: 

"(a) The money now held by the Ohio Oil Company, amounting to $42,674.83. 

"(b) The net proceeds now or hereafter In the hands of Haskell, receiver." 

After paragraphs relating to reciprocal assignments of seven twenty- 
fourths interests in the leases, filing of stipulations, etc., the contraet 
concluded : 

"It is further agreed that the appellees shall not be held liable for seven- 
twelfths of the $52,330.74 heretofore paid them, Walter Hennig and M. ElUs 
by the Ohio 011 Company." 

^=»For otber cases sec same topic & KKY-NUMBER In ail Kejr-Numbered Dlgests & Index** 
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Guffeys sent a copy to the attorney ^f the Ohio Oil Company ; he re- 
plied that the books of the company showed that Solley and Johnson 
were entitled to $31,588.92, not $24,893.60, which would be seven- 
twelfths of the $42,674.83 on hànd; and the Guffeys thereupon ar- 
ranged for a meeting of the widely sc^ttered parties in interest at the 
office of the Oil Company in Findlay, Ghio. 

This controversy respecting the facts of the case is concerned prin- 
cipally with what occurred at Findlày ; and the success of the Guffeys' 
appeal dépends upon their ability to establish f rom the record that they 
had no knowledge, prior to or at the Findlay meeting, that the Ohio 
Oil Company had paid to Solley and Johnson before the Guffeys' suit 
was begun $39,173.85 and not merely the $30,526.23, which was seven- 
twelfths-of the total payments of $52,330.74., Froni a fullexamination 
of the entire évidence, we give a brief summary of the reasons why we 
find that the master, who heard the witnesses orally, and the District 
Judge, who overruled the exceptions to the master's report, made no 
mistake in holding the Guffeys to their stipulation for a dismissal as tp 
Solley and Johnson. 

[1] 1. At the time of the compromise Solley and Johnson. owned 
only seven-tweifths of the junior leasie. While the record is unsatis- 
factory as to marnes, dates, and shares, it is clearly deducible from the 
record, particnlarly from exhibits^'of books of the Oil Company, that 
various assignments of interests in the junior lease had been made 
from time to time, and that Solley and Johnson prior to the bringing of 
the Guffeys' su.it and for some time afterwards had owned a larger 
share than seven-twelfths. To end the lawsuit is the most reasonable 
motive to ascribe to both parties in making the compromise. As to 
title, Solley and Johnson then owned seven-twelfths of the junior, lease. 
Against this the Guffeys put seven-twelfths of the senior lease. By di- 
vision of the two interests the Guffeys obtained half of what Solley and 
Johnson owned in the junior lease. Viewing. clauses (a) and (b) in the 
light.of the above ascribed motive it seems clear to us that the Guffeys 
intended to take and Solley and Johnson to give one-half of whatéver 
siuns were coming from the Oil Coinpàny âiid feceiver. It was as- 
sumed that, because Solley and Johnson then owned only seven- 
twelfths of the junior lease, they were entitled to only seven-twdfths 
of the moneys held up by the Oil Company pending the outcome of the 
suit. The term *'seven-twelfths" wàs therefdre intended to be descrip- 
tive of the Solley and Johnson interest in the îunds on hand. 'As to 
the money that was spent and gone, Solley and Johnson could not di- 
vide ; but they could go into their pockets to account for half they had 
received. Against the Guffeys' claim that they shoUld do so, they in- 
sisted that nearly ail that money hàd gone illto' creating the value of the 
oil leases which were being divi4ed„and thaj they therefore should not 
be held to account iorth]e past. Viewing the concli^ding .paragraph in 
the light in which clauses (a) and (b) hâve been read, it would seienl that. 
Solley. and Johnson intended to demandand Guffeys, togra.n1: fergive- 
ness.of Solley and Johnsoa's share: in (the moneys; paid bythe oil com- 
pany before suit was instituted. Thus a settlemënt of the ^suit, sô fâr 
as ■S.qlley aiid.Jphnson were concerned, would be provided for. Other-' 
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wise there would remain to be Htigated, not meiely whether Solley and 
Johnson had received more than they were entitled to when the pay- 
ments were made, but whether they had actually received more than 
seven-twelfths of the total. 

[2] 2. When the attorney of the Oil Company wrote the Guffeys 
that the books showed $6,695.32 to the crédit of Solley and Johnson in 
excess of seven-twelfths of tlie total crédits, they asked for a meeting 
at which Solley and Johnson should agrée to an interprétation or a 
correction of the contract so that "seven-twelfths" in clauses (a) and 
(b) should be taken as descriptive of the actual interest of. Solley and 
Johnson in the f unds ; and they stated in that letter that the under- 
standing of ail parties was that the money paid out by the Oil Compa- 
ny should not be taken into account and that thejieases.and mpneys on 
hand were to be equally divided. One might reasonably suppose that, 
in a meeting where the Gûfïeys were demanding and getting an inter- 
prétation or a correction whereby "seven-twelfths" in clauses (a) atid 
(b) meant actual interest, Solley and Johnson would demand and get an 
interprétation or a correction whereby "seven-twelfths" in the conclud- 
ing parâgraph would mean actual payments. And one might reasona- 
bly suppose that, when the Guffeys were acting on notice that Solley 
and Johnson, though now owning only seven-twelfths, were credited 
with an excess in the fund accumulated since the lawsuit, they would 
hâve inferred that Solley and Johnson might hâve drawn more than 
seven-twelfths of the f unds distributed bef ore the suit was started. 

3. Solley, Johnson, and Hurley (attorney for the Oil Company) are 
very positive that at the Fipdlay meeting the correction of "seven- 
twelfths" in both places in the contract was orally agreed to by ail the 
parties. The Gufïeys claim that the correction was made only in their 
own interest and that the concluding parâgraph, was not discussed or 
mentioned. We regard the positive testimony as the more reasonable 
and more crédible. Furthermore, Hurley identified as an exhibit a 
tabulated statement from the books of the Oil Company, which show- 
ed, not only the several crédits for the retained moneys, but also the 
several distributions made before the suit was begun ; and he testified 
that this statement was on the table before the parties and was exam- 
ined by ail. And a copy of this tabulated statement was furnished to 
Troup, one of the Guffeys' attprneys, more than three months before 
the compromise agreement was èxecuted. 

4. Against the Solley and Johnson version of the Findlay meeting 
the strongest item is the voxlcher prepared by Hurley to cover the pay- 
ment of $15,794.46 then made to the Guffeys. It states that the Guf- 
feys ,are receiving "the proçeeds' 6'f one-half of the seven-twelfths 
working interest oil run from the Smith farms," and are releasing lia- 
bility for "moneys heretofbre paid Solley and Johnson for the seven- 
twelfths working interest oil rùn from thesé farms." But it also states 
that payment is tnade in purSiiariCe of the compromise contract and a 
subséquent understandihg thereof, "wherein ail inatters in différence 
and' litigatioai between thèse parties are compromised and settled." 
Afld, JiaaçmQçh as the stated sum, $15,794,46, is greater by $3,347.66 
than one-half of seven-twelfths of the money in the hands of the Oni 
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Company, again it is évident that the parties were using the phrase 
"seven-tweifths" as deâcriptive of Solley and Johnson's actual interest, 
and not as an arithmetical formula for the division of the fund. 

The decree is affirmed. 

In No. 2406, a companion c?ise, the decree is affirmed. 



INTERNATIONAL TRUST CO. v. MÎBRS et al. 

(Circuit Court of Appeals, FIrSt ClrCuit. August 25, 1917.) 

No, 1289. 

Bankbuptot <gàs>467 — Composition— ÎReview—B^nding. 

An order of the trial court, conflrmlng the referee's report overruling 
objections to eoiUpogiitlofa, based on the groiujff thâ,t banterupt had ob- 
talned crédit by means of a materlally false wrltten statement, wlll not . 
' bé disturbed on appeal, where thé évidence did not clearly show that the 
trial court wàs wrong. 

Appeal from the XHstrict Court of the United States for the District / 
of Massachusetts; James M. Morton^ Tr., Judge. 

In the matter of the bankruptcy or Samuel A. Myers and others. 
Composition vi^as offered, and the International Trust Company, a cred- 
itor, objected. The report of the référée, overruling the objections, 
was sustained by the District Court, and the International Trust Com- 
pany appeals. Affirmed. 

The following is the opinion of Morton, EKstrict Judge, on con- 
firmation of composition : 

The objections chiefly relied upon In argument are based upon the statement 
of flnandal condition made by the alleged banlirnpts to the objectlng créditer. 
It was given to the credltor on March 27, Ï918, at the latter's request, and 
purported to state the flnaneial condition of the alleged bantrupts as It ap- 
peared on their books on January 1, 1Ô16. The référée finds that there was 
no borrowing on the strength of the statement until October 2, 1916, and that 
the statement was a correct abstract of the respondents' books; and thèse 
findings are not dlsputed. 

The objectlng créditer. In support of the contention that the statement was 
intentlonally ^Ise, relies principally upon twqinatters. The flrst of thèse 1» 
the omission altogether from it of a note for $3,000, made by the alleged bank- 
rupts and securéd by a mortgage on their real estate in Stoughton. The re- 
spondents owned real estate In Stoughton àùd mortgaged it for $3,000 to the 
Stoughton Trust Company. They did not Includethis mortgage indebtedness 
In their statement. Neither did they Include the value of the real estate, 
which appears to hâve been more than the amount of the mortgage. They 
apparently supposed that the statement covered only their commercial business, 
and that the Stoughton real estate was outslde of It If the real estate had 
been shown as an asset, and the mortgage Indebtedness as a llabUity, the resuit 
would hâve been an increase in the net worth of the respondents. 

The other item relled upon by the objectlng credltor Is the "Accounts Re- 
ceivable," which are given in the statement as Ç£i!5,425.06. That the respond- 
ents had on their books accounts recelvaWe of that amount Is not dlsputed. 
At the date of the statement, however, $27*000 ôf thèse accounts had beén as- 
signëd to the Commercial Investment Trust, which had advanced ëO per dent. 

«ssFor otb» cases see same toptc te KET-NUMBER <d ail Key-Numbersd DlBWta It Indtxw 
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of the face value thereof. Further adjustments were to be madè bétween the 
respondents and the Commercial Investment Trust In respect to the other 
20 per cent. The respondents Included as assets in their "Accounts Eeceiv- 
able" the $27,000 of accounts so assigned; on thie other side they included in 
their liabilities as debts the sums recelved on the assigned a,ccounts. 

The objecting créditer contends that the accounts in question, having been 
absolutely assigned, were no longer the propferty of the respondents, and 
could not properly be included as assets; that the sums received upon said 
accounts were payments of the accounts prp tanto, and were not loans to the 
respondents; that the statement was therefore false; and that, as the re- 
spondents knew ail the facts, they are flxed with knowledge of the falslty. 
The facts as found by the référée hardly support this view of the transactions 
between the respondents and the Commercial Investment Trust ; but the case 
does not, I think, tum upon a close and exact analysis of thèse transactions. 

A false statement of the character hère in question (Bankruptcy Act, § 
14b (3) [Comp. St. 1916, § 9598]), In order to be a bar to a discharge, must 
hâve been made with knowledge that It was false, and with the actual intent 
to obtain property or crédit by means of a false statement. The learned 
référée has found, in substance, that the respondents did not intend the state- 
ment to be false, did not believe that it was false, and had no purpose dis- 
honestly to obtain crédit I am asked to disregard his flndings, and to hold 
that he was plainly wrong in hls views. I am not prepared to do so. There 
is no persuasive évidence of dlshonesty. It seems to me that the learned 
référée, who saw the respondents and heard them testify, and was in a much 
better position than I am to décide correctly whether ttiere was a dishonest 
purpose or intent, was probably rlght in liis conclusions on thls point. 

The objecting créditer urges that, if the asslgnment of almost half of the 
accounts receivable had been disclosed to it, crédit would not hâve been 
extended ; that there was a duty on the part of the respondents, when called 
upon for a statement of flnancial condition, to state the fact of the assign- 
ments ; and that the statement, not disclosing such fact, was therefore know- 
ingly and intentionally false. The short answer Is that, if the objecting crédi- 
ter considered that point materlal, it ought to hâve inquired about it. The 
statement shows on its face what it is. It ought not to be extended by impli- 
cation to include récitals which it does not contain, and whlch were necer 
made by the alleged bankrupts. 

The other objections relied on are based upon alleged false statements made 
by the respondents in the schedules and on their examinations. Both In the 
•original schedules, and on the examinations before the recelvers, each re- 
spondent stated under oath that ail his pollcles of Ufe Insurance were pay- 
able to his wife. The facts were that on the llfe of each respondent was a 
$20,000 policy payable to the flrm. After the examination the schedule was 
amended to show thèse facts. Varions pollcies of llfe Insurance owned by 
the respondents had been assigned to their wlves on January 2, 1917. The 
■explanatlon offered by the respondents for their failure to refer to the $20,000 
pollcles in their schedules and in their examinations was that each of the 
respondents supposed that his $20,000 policy had been assigned to his wife 
at the time when his other pollcies were so assigned. The learned référée ac- 
cepted the explanatlon .offered, and does not find any intentional concealment 
■or misstatement In respect to thèse two polides. It cannot be said that In 
this conclusion he was clearly In errer. dChe other spécifications of objection 
based on the polides of Insurance are walved by the objecting credltor. 

No sufflcient reason appearing for disregarding any of the learned referee's 
flndings, his report stands confirmed, 

OfCer In composition approved. 

John R. Lazenby and Julius Nelson, both of Boston, Mass., for 
appellant. 

Before DODGE and BINGHAM, Circuit Judges, and HALE, Dis- 
trict Judge. 
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PER CURIAM. Objections specified by the appellant to an accept- 
ed composition were referred to the référée, who reported that he 
found nohe of them sustained ; whereiipon the court, after due hearing, 
confirmed the composition. The appellant has insisted hère, not upon 
ail the objections originally specified, but upon one ground of objec- 
tion only, viz., that the bankrupts had been guilty of obtaining money 
on Crédit upon a matérially false statement in writing, made by them 
to said appellapt for the purpose of obtaining crédit from it. Bank- 
ruptcy Act, §§ 12d (2), 14b (3) (Comp. St. 1916, §§9596, 9598). 

The évidence before the référée, his report thereon, and a mémoran- 
dum of the District Judgç's reasons for agreeing with the référée are 
before lis. That on March 27, 1916, the appellant recèived from the 
bankrupts a signed statement in ■writing purporting to be "a copy of 
our financial statement taken from inventory January 1, 1916,'' is un- 
'disputed ; aiso that the appellant, relyiftg thereon, thereaf ter loaned the 
bankrupts $20,000 in ail, on various dates from October 2 to December 
,18, 1916, both inclusive. 

A considération of the évidence before the refefee and the District 
Judge has left us unable to say that they were clearly Sn error in finding 
It' iji^ufficient to prove said - statebient materially false and màde for 
the purpose of obtaining crédit, thereby. We accept the reasoning and 
conclusions of the District Judge thereon. 

The order of the District Court, cbnfirming the composition, is 
dierefore aflfirmed, and the appellees recover their costs of appeal. 



CLAEK V. UNITED STATEa 
(Clréult Court of Appeals, Ninth Circuit. September 4, 1917.) 

rJb. 293li 

1. WlTNESSES ®=5220 — PbIVILEG^D COMMUNICATIONS— PbELIMINABT . QUES- 

TlOI^Sf, ^ . . , , 

Tiough. the letter be privileged, error o^not be predlcated on the 
overrulihg of objection on tl^at ground to the preliminary question to 
défendant whcther the signature to the letter shown hlni was hIs. 

2. P6sT Office <g=>49-^UsE dp Mails — rBAUDULENT Scheme — Evidence. 

ïhe Indictnièut for ùslng the mails to protn ote a fraudulent schéma, 

charglng It to be to solidt from physlcians the coHeetloH of accounts on 

: ^percentage, and ihen toi convert ail the collections, admission In evl- 

;. dehce of defendant's advertlsement to Seli ft half Interest In a business 

paying more than a certain amount per month, If tending to show, as 

. It may, that he had made représentations In the advertlsement \rhlch he 

could make good only by approprlatlng collections In accordance with 

the scheme charged, is not réversible error., • 

3. Cbiminal Law <S=f &01 — Motion to Dismiss^-Waiveb. 

' Defendant's motion, at the conclusion of the pi\>seciitlon's évidence, to 
dismiss, was walved by introduction of évidence on his behalî, and by his 
•jfailu^e to moye fpr an ii^strueted verdlçt|at the close of the évidence. 

i@=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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4. Ceiminal Law ®=5l023(J3)— Appeal— Revibw— Denïal, of New Triai. 

The Circuit Court of Appeals cannot revîew déniai bf . defendant's mo- 
tion for new trial. 

5. Cbiminal Law >@=>1054(1) — Appeal — Revîew — Exceptions. 

Eulings in admitting and refusing to strike évidence cannot be review- 
ed ; exceptions not havlng been taken thereto. 

In Error to the District Court of the Unit?.d States for the Southern 
Division of the Southern District of CaHfornia; Oscar A. Trippet, 
Judge. 

Marion McMillan Clark, indicted as M. M. Clark, was çonvicted, 
and brings error. Affirmed. 

Oliver J. Marston and Walter A. Ham, both of Los Angeles, Cal., 
for plaintiff in error. 

Albert Schoonover, U. S. Atty., and Gordon Lawson, Asst. U. S. 
Atty., both of Los Angeles, Cal. 

Before GILBERT and HUNT, Circuit Judges, and DIETRICH, 
District Judge. 

GILBERT, Circuit Judge. The plaintiff in error was çonvicted upon 
an indictment which charged him, under section 215 of the fédéral 
Pénal Code.,(Comp. St. 1916, § 10385), with the offense of ifsing the 
United States mails to promote a schéma to.defraud. He, iogëtheir with 
two others, had entered into a copartnership knowp as the Physicians' 
Protective Association, for the purpose of solicitiiig from and collect- 
ing for physicians, surgeons, and dentists outstanding accounts on a 
percentage basis, and the indictment charged that the spl^eme was 
f raudulent in that, disregarding such agreement with the physicians, 
surgeons, and dentists to collect upon commission, the purpose and in- 
tention of the défendants was to appropriate and convert to their own 
use ail or any part of such collections as they desired. 

[ 1 ] The plaintiff in error assigns as error that the court below over- 
ruled his objection to the question which was asked him: 

"I hand you hère a letter, and ask y ou to look at the signature of that 
letter and say whether or not it Is your signature." 

The objection was that the letter was a privileged communication 
between attorney and client. If the assignment were directed to the 
admission of a letter which was a privileged communication between 
attorney and client, a question would be presented for our détermina- 
tion. But, as it is, nothing is brought before us except the bare fact 
that the plaintiff in error was asked whether he had signed a cerain let- 
ter. That question was but preliminary, and no error can be predicat- 
ed upon the ruling of the court in permitting it to be answered. 

[2] It is assigned that the court erred in overruling the objection of 
the plaintiff in error to the admission in évidence of a certain exhibit, 
to which objection was made that it was irrelevant, incompétent, and 
immaterial. That exhibit was an advertisement published by the plain- 

€=9For otber cases see same tapie & KEY-NUMB£!R in aU Key-Numbereâ DlgesU & Indexe» 
2451-.— 8 
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tiflf in, èrror on August 27, 1914, while he was carrying on the business 

of the Physicians' Protective Association. So far as it is material to 

the case, it contained the f ollowing : , 

"For Sale. — One-half intèrest in an exclusive business now paying more 
than $250 per month. Wlll pay buyer $75 per month, and divlde profits above 
that amount" 

It is contended that the advertisement tended to show that the 
plaintiff in error had cbmmitted an offense other than that with which he 
was charged in^the indictment. There is nothing in the terms of the ad- 
vertisement itself to show the commission of an offense. It may hâve 
tended to show, and probably it was introduced for that purpose, that 
the plaintiff in erroi' had made représentations in his advertisement 
which he could make good only by appropriating collections, in accord- 
ance with the scheme charged in the indictment. If so, its admission 
was not réversible error. 

[3] Error is assigned to the déniai of the motion of plaintiff in error 
to dismiss at the conclusion of the plaintiff's testimony. To this it is 
sufficient to say that the motion was waived by the introduction of évi- 
dence on behalf of the plaintiff in error, and his failure to move for an 
înstructed verdict at the close of the évidence. 

[4] The assignment that the court erred in overruling the motion of 
plaintiff in error for a new trial présents no question that this court can 
review. That proposition is so well settled as to make the citation of 
authorities uniiecessary. 

[5] In the brîef of the plaintiff in error, other alleged errors in the 
admission of évidence, and the refusai of the court to strike évidence 
from the record, are discussed; but no exceptions were taken to the 
rulings of the court helow, and we cannot consider them. 

The judgment is affirmed. 
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PLAZUELA SUGAB CO. v. PASTORIZA et al. 
(tvvo cases). 

(Circuit Court of Appeals, First Circuit. August 25, 1917.) 

Nos. 1262, 1263. 

1. CouETS <&=9405(1) — OiBcuiT Court of Appeam — Décisions Appbalabud— 

ScoPE or Bguedt. 

Where plaintiffs' complalnt, seeklng a judgment enjolning the opéra- 
tion of a railroad constructed upon thelr lands by défendant and an or- 
der directing removal, was dlsmissed in the district court, but the Su- 
prême Court of Porto Rico, on appeal, reversed the district court's judg- 
ment, and entered judgment In accordance wlth the prayers of the 
complalnt, an appeal to the Circuit Court of Appeals for the First Cir- 
cuit is an appropriate procédure to revlew the judgment of the Suprême 
Court of Porto Rico, and a wrlt of error to the judgment must be dls- 
missed. 

2. Railroads <@=65 — Riqht or Way — Right to. 

Where défendant entered on plaintiffs' land and constructed a rail- , 
road, wlthout obtalning any grant of a right of way or paying any con- 
sidération, and In relianoe solely on plaintiffs' alleged oral permission 
and thelr acqulescence, défendant dld not establish any right to continue 
the opération, but at most should be treated as a licensee under a 11- 
cense révocable at pleasure, and on plaintiffs' rcToeatlon of the license 
the raUroad may be dlrected removed. 

3. CouETS ®=5406(1) — SupuEMB OouBT oï Tkbbitobï — Revibw — ^Detebmina- 

TION or LOWEB COCBT. 

In reviewlng a judgment of the Suprême Court of Porto Rico, In an 
action where the local iaw govems, the Circuit Court of Appeals must 
uphold the décision of the lower court, unless convinced that clear error 
was committed. 

4. EsTOPPEL <S=93(4) — Equitable Estopp?;!/ — How Raised. 

Though plaintiffs gave défendant an oral license to construct a rail- 
road on thelr lands, and aUowed the construction wlthout objection, mak- 
ing no objection to the opération of such road untll after It had been con- 
tinued for over flve years, plaintiffs' acqulescence dld not, the railroad 
not belng used as a common carrier, but solely for defendant's beneflt, 
rlpen Into an équitable estoppel, precludlng plaintiffs from thereafter 
requiring the removal of the road. 

Appeal from and in Error to the Suprême Court of Porto Rico. 

Action by José Maria Torres Pastoriza and others against the 
Plazuela Sugar Company, begun in the district court for Porto Rico, 
where the complaint was dismissed. On appeal to the Suprême Court 
for Porto Rico, there was a judgment for plaintiffs, and défendant 
appeals and brings error. Judgment appealed from affirmed, and writ 
of error dismissed. 

Joseph B. Jacobs, of Boston, Mass. (Cay. Coll Cuchi, of San Juan, 
Porto Rico, and Jacobs & Jacobs, of Boston, Mass., on the brief), for 
appellant and plaintiff in error. 

Otto Schoenrich, pf New York City (Curtis, Mallet-Prevost & Coït, 
of New York City, on the brief), for appellees and défendants in 
error. 

Before DODGE and BINGHAM, Circuit Judges, and BROWN, 
District Judge. 

«ssFer otber cases see same toplc A KBY-NUMBBR lo ail Kej-Numbersd DicesU * Indtzsa 
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DODGE, Circuit Judge. Both thèse proceedings seek the reversai of 
a judgment rendered by the Porto Rican Suprême Court July 28, 1916. 
The judgment was rendered in a case originally brought by the appel- 
les and defeadants in error hère, hereinafter called plaintifïs, in the 
district court of Arecibo, against the appellant and plaintiff in error, 
hereinafter called défendant. 

There ts no.'dispute that the défendant, a corporation operating a 
sugar mill in Arecibo, had in 1907 or 1908 built a private railroad, 
which crossed lànds owned by the plaintifïs, and' had since operated 
said rajlroad by running trains over it, which carrièd sugar cane to said 
factory across the plaintiffs' lands. AUeging that they had never "ex- 
ecuted any deed of servitude on behalf of the défendant corporation," 
and had repeatedly réquestéd the défendant td discontinue running 
said trains .a,nd remqve sàid tracks froih thëir lands, the plaintiffs' corp- 
plaint asked thé court of first instance to déclaré that "no servitude ex- 
isted on behalf of any estâtes, of the défendant,'' to en join further op- 
ération of the ^railroad upon their lands and to order removal of the 
tracks therefrom; 

[1] From thé dismissal of their complaint by, said district court, 
the plaintiffs appealed to the Suprême Court, whieh reversed the judg- 
ment below and enteredjudgmerit in accordance with the pi^yers of 
the complaint, which is the judgment 'now before us for' review. We 
see no reasbfi to doubt that it is'pf^bpëi'Iy heré ùnder the appeal. The 
assigninentsof error relied on arç,ithe.same in both proceedings. . 

[2, 3] The défendant showed no written grant f rom the plaintiffs of 
any right whatever to use their land, nor anything in writing evidencing 
their consent, either to the original building of the railroad within 
their premises or tO its subséquent maintenance there. The défendant 
reliéd^solely on àlleged oral con'séiit by the plaintiffs to, fhe building of 
thei;cailroad and their subséquent acquiescence without objection in its 
operatièm It did not appear that the plaintiffs ever requested thè build- 
ing bi sàid railroad or were in àny xvay benefitèd thereby. The oral 
consent relied on wàs given upoh à réquest by the defe.hdant for per- 
mission to lay its rails over the premises. No payment or other recom- 
pense, eithérfor permiission tô lay the rails or to mairitairi tbem, was 
evenoffered to or réceived by the plaintiffs, âo fâr as shown. The Su- 
prême Court held that there had been no considération sufficient to 
givé the défendant therights whîéh itassertèd. 

Upon the évidence, we find no rea:soh for differing from tiie conclu- 
sions adopted by the i -Suprême Court. The plaintiffs, in pur opinion, 
sufficiently established their right to the relief sought- ït could not- 
justly besaid that thei défendant; had eyer acquired rights;agaiilst the 
plaintiffs. beyqrid those qi a ;liçensee, ynder a liçpnse revokable at their 
pleasure. The question was, of course, tp.be; determined accordiing to 
the law-,of,]^orta. Rico; and, so far asi^hat law is, involved,,we must 
uphold. the décision; pf .the court below, unless cqnvinced that clear er- 
ror was committed by it. Cardona v. Quinones, 240 U. S. 83, 88, 36, 
Sup. Çt.,346, 60,,L,. Ed. 538. Suçh conviction is whoUy. wanting in th^e 
présent casé. ' ' ■■ 
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[4] That the plaintiffs became equitably estopped to revoke the 
license given when the railroad was built by their acquiescence in the 
defendant's subséquent use of their land, under the circumstances 
shown, we are entirely unable to believe. No public right or conven- 
ience is involved. We cannot hold that the plaintifEs hâve forfeited any 
rights belonging to them as owners of their land, merely because they 
hâve been accommodating enough to let the défendant use it as above, 
without pay, for its own benefit, during the six or seven years preced- 
ing their institution of this suit. 

In No. 1262, the judgment appealed trom is affirmed, and the appel- 
lees recover their costs of appeal. 

In No. 1263, the writ of error is dismissed, without costs. 



KANSAS CITT, C. & S. BX. CO. v. SHOBMAKER. * 
(Circuit Court of Appeals, Elghth drouit. September 3, 1917.) 
No. 4922. 

1. Trial <S=>.260(8) — Instkucxions— Eequests Covebed bt Instructions 

Given. 

In a rallway employê's action for injuries sustalned in a collision at a 
highway crossing between a rallway motorear and an automobile, the 
court charged that If the operator of the motorear saw or by the exercise 
of ordinary care and prudence might hâve seen and anticipated the 
approach of the motorear, and avoided the collision, he was négligent, 
that the jury must judge whether he saw or might hâve seen the auto- 
mobile in time to stop and avoid the accident, and that It was Incumbent 
on him merely to tàke such observation as would apprise him of the 
situation that there was or was likely to be impending danger, to sueh 
an extent that it would become hls duty to exercise ordinary care to 
avoid it, and that, if he dld not exercise such care, he was négligent. 
Seld, that this did not cbyer defendant's requested instruction that the 
operator was under no obligation to stop because he saw or might hâve 
seen the automobile approachiug, and thàt he had a right to assume that 
the automobile; driver would stop, and not attempt to cross the, track. 

2. Masteb and Servant <S=1.S7(3), 293(19) — Injuries to Employé — Opéra- 

tion OF Railkoads— Instruction. 

The requested charge stated a correct rule of law and should hâve 
been given. 

In Error to the District (Jourt qf the United States for the Western 
District of Missouri; Arba S. Vajn Valkenburgh, Judge. 

Action by Harvey H. Shoemaker against the Kansas City, Clinton & 
Springfield Railway Company. Judgnient for plâintiflf, and défendant 
brings error. Reversed, and new tri'àl ordered. 

Johii H. Lucas, of Kansas City, Mo. (William C. Lucas, of Kansas 
City, Mo., on the brief), f or plaintiff in error. 

H. }A. Langworthy, of Kansas City, Mo. (J. C. Hargus, O. H. Dean, 
and W. D., McLeod.all of Kansas City, Mo., on the brief), for dcr 
fendant in error. ■ ' ; . ; 



â:=3For other cases see same toplc & KEY-NUMBER lu ail Ke7-Numbered Digests & Indexes 
•Rebearing denied December 19, 1917. 
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Before SANBORN and CARLAND, Circuit Judges, and BOOTH, 
District Judge. 

CARLAND, Circuit Jttdge. This is an action by Shoemaker against 
the railway company to recover damages for a personal injury received 
by him while riding upon a motorcar of the company, which was being 
driven by another employé of the compahy by the name of Green. It 
is conceded that the action arises under the act of Congress relating to 
the liability of common carriers by railroads to their employés in certain 
cases (35 Stat. 65) and the amendments thereto (36 Stat. 291). Comp. 
St. 1916, §§ 8657-8665. 

The injury to Shoemaker was caused by a collision between the 
motorcar, as it is Called in the évidence, with an automobile at a pub- 
lic highway crossing. The négligence alleged in the pétition is that of 
Green, the employé of the railway company in charge of the motorcar, 
saw or by the exercise of ordinary care could hâve seen that the auto^ 
mobile was approaching the crossing, and that said motorcar^was liable 
to strike said automobile ; that notwithstanding this f act Green continu- 
ed to openitè the motorcar at a high, dahgerous, and reckless rate of 
speed, and failed to exercise ordinary çare to reduce the speed of said 
motorcar, or stop the same, so as to prevent striking said automobile. 
There was a verdict against the railway company, and it has brought 
the case hère assigning error. 

[1] At the close of the évidence counsel for the railway company 
requested the court to charge the jury as foUows: 

"The operator of the handcar was under no obligations to stop his car be- 
cause he saw, or might hâve seen, the automobile approaching the crossing. 
lie had a right to présume that the driver of the automobile would stop, and 
not attempt to cross the rallroad track; and the mère fact. If It be a fact, 
that the operator of the car saw the automobile approaching the track is not 
sufficient tt> warrant a recovery In this case." 

The court refused to give this instruction, for the reason that it was 
covered by the gênerai charge, to which ruling counsel for the railway 
company, excepted. After the court had charged the jury, the foUow- 
ing remarks passed between court and counsd in the présence of the 
jury: 

"The défendant further excepta to the f allure of the court to charge the 
jury that ho duty devolved upon the défendant, or Its employés, to stop, or 
attempt to stop, the car until such time as there was péril, and that, under 
the evideijce, there was no péril In the case until the witness Keeding, with- 
his automobile, attempted to cross thè trtickç. ' ' 

"The Court: Thè court thought It had made that clear, but wlll state that, 
in going along there, you must judge whether the employé, Green, at the 
time saw, or by the exercise of ordinary diligence mlght hâve seen, the ap- 
proaching automobile, in such time as, with the instrumentalitles at his hand, 
to hâve stopped and avoided the accident 

"Mr. Lucas: I thlnk your honor dld not get the point. The point of the 
objection is that the charge is misleadlng, in that the jury may assume, from 
the charge, that Green, the witness, was requlred to take observation of the 
fact that the automobile was approaching the track. He was under no duty 
to stop hlB car, or attempt to stop his car, until such time as the antomobile- 
was In such close proximity to the track that he saw, or could bave seen,. 
that, if he dldn't stop it, there would be a collision. 
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"The Court: The court Intended the Jury to understand that it was In- 
cumbent upon the défendant merely to take sueh observation as would ap- 
prise him of the situation, that there was, or was likely to be, Impending 
danger there, to such an extent that it would become his duty to exercise or- 
■dinary care ànd caution to avoid it, and that, If you find that, at any point, 
that was true, and that the défendant, through Its employé, with the means 
at hand, did not exercise ail that care and caution that an ordinarily careful 
and prudent man would to avoid the accident, then, of course, that would 
be négligence on liis part; otherwlse, if he did do ail he could do under the 
clrcumstances." 

The language used by the court was in line with the gênerai instruc- 
tion previously given by the court, which was to the eflfect that if 
Green saw or by the exercise of ordinary care and prudence might hâve 
seen and anticipated the approach of the motorcar, and with the means 
and instrumeiitalities at his command, might hâve avoided the colli- 
sion, then he was guilty of négligence. In other words, whether Green 
was négligent or not was made to dépend upon whether he by the exer- 
cise of ordinary care might hâve seen and anticipated the approach of 
the car. The élément that Gréen had a right to présume that the driver 
of the automobile would stop, and not attempt to cross the railroad 
track, which is contained in the requested instruction, was entirely omit- 
ted f romi the gênerai charge. 

[2] The charge requested stated a correct rule of law applicable to 
the évidence, and should bave been given. A majority of the court are 
also of the opinion that the motion for a directed verdict in favor of 
the railway company should haye been given, but ail are agreed that, 
if the case was one for the jury, then the refusai to charge as above re- 
quested, was error, 

Judgment reversed, and a new trial ordered. 



PFEIL V. JAMISON. 

(Circuit Court of Appeals, Thlrd Circuit. October 11, 1917.) 

No. 2238. 

APPEAL and EbbOB <S=>1106(4:)-^D*n!BMINATION — Beversai.. 

Where an action for damages for false imprisonment was heard on the 
pleadings, and the questions involvlng police poy^ers of a large municipall- 
ty in tinies of widespread disorder could be far more Intelllgently disposed 
of when thé évidence had been heard and was bef ore the appellate court, 
the judgment will be reversed, and the case remanded for disposition on 
the évidence. 

In Error to the District Court of the United States for the Eastem 
District of Pennsylvania. 

Action by Melvin Pfeil, a citizen and résident of the state of Ohio, 
against Samuel C. Jamison, a citizen and résident of the state of 
Pennsylvania. There was a judgment for défendant, and plaintifï 
brings error. Reversed and remanded, with directions. 

(as>For otber cases see same topic & KBY-NUMBER In ail Ker-Numbered Blgesta & Indexas 
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George J. Shaffer, of Pittsburgh, Pa., for plaintiff in error. 
Charles H. Kline and C. A. Waldschmidt, both of Pittsburgh, Pa.^ 
for défendant in error. 

Before BUFFlNGTGN, McPHËRSON, and WOOLL,EY, Circuit 
Judges. 

PER CURIAM. This was an action for damages for faJse im- 
prisonment. The case was heard in the court below on the pleadings 
alone, and a judgment was entered thereon in favor of the défendant. 
The questions involved concern the police powers of a large munici- 
pality in times of widespread disorder. Without, at présent, ex- 
pressing any opinion whatever on the. important and far-reaching ques- 
tions discussed by counsel, we are of opinion the case could be far 
more intelligently and wisely disposed of by this court when the évi- 
dence has been heard and is before us. 

Without, therefore, indicating any. viewupon the subject, and solely 
with a view of having the light of the proofs to hereafter aid us, we 
reverse this judgment, and remand the cause to the court below for 
the further procédure indicated; the costs in this court to await the 
further order of this court on the final disposition of the cause. 



VA?^ CHOATB v.'GENBRAIi ELECTRIC CO. 

(District Court, D. Massachusetts. Marcb 13, 1917.) 

No. 7. 

1. CouETs <©=5363 — Fedebal Courts — SuEviviLL of Actions — Law Gôvekn- 

ING. 

There being no fédéral statuts defiBdng what causes of action surrive, a 
cause of action arising under the common law or under the statute of a 
State is governed by the lex loci, and causes of action arising under the 
laws of the United States •i)^éhe''prtiielples of the common law. 

2. Abatement and Eevival «^OTttSubviyaj, or Actjcons — ^Actions for 

PenAltïes. ' . . ... ,- 1 ... 

Under Rev. St. § 4919 (QoiAp. ,St 1916, § 9464), providing that dam- 
ages for the Infringement ôf'âny patent may be reeovered by action on 
the case, and that th^ Ç9urt ^ay^j^oter; ju^gipent for any suin abave the 
amount foùnd by the .verdict à^^iÉheactual, damages, accordlùg to the cir- 
cumstances of thç case, not exçeé^ing thy.ée tin?es the amount of the ver- 
dict, the additional compensation givenb^ tlje statute has no relation to 
the infrini^er'^.jprofltis,' bvft.is b^^ed solely, on the patentée'^ damages, and 
is therefore In.lJie nature o( a. penalty, and tjie elalm does oot'isurvlve; 
causes of actions for pehaltles net "survivlng ât common law. 

3. Abatement and Revival <S=57 — Subvival of Actions — Statutobt Ac- 

tions. ■ .' \ ■ : ■■■• [/_"■ -1 :' ^^ ■ ■ 

A elalm for aetual damages for the Infringement of a patent, under Rev. 
St. § 4919 (Comp. St 1916, § 9464), does hot survive tlie death of the 
patentée. ■■■•■■■: ■■ ^ 

, At l,aw. Action by. one V^n Ghoate against the General ;EIectric 
Com'pàny. On motion by Georgiaria C. Van Choate, administratrix, 
for leave to appear and prosecute the action. Motion disallowed. 

^=5For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digesta & Indexes 
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S. A. Fuller, W. E. Bowden, Linville H. Wardwell, and Nason & 
Proctor, ail of Boston, Mass., for plaintifï. 
Robert T. Herrick, for défendant. 

MORTON, District Judge. This is an action of tort to recover 
damages for infringement of the plaintifï's patent, "together with such 
additional amount, not exceeding in the whole three times the amount 
of such actual damage, as to this honorable court may seem meet and 
just under the circumstances." It is brought under Rev. St. § 4919 
(Comp. St. 1916, § 9464), and is an "action, on the case" within that 
statute. 

Several motions were made to amend the déclaration. One of them 
was heard and disallowed by Judge L,owell on February 26, 1907. No 
action appears to hâve been taken on the others. The case stands on 
the original déclaration, filed on July 22, 1903y and on the original an- 
swer, filed December 26, 1907, which begins with a plea of not guilty. 
On March 29, 1910, the plaintifï died. Georgiana C. Van Choate, rep- 
resenting herself to be his administratrix, has filed a suggestion of his 
death, and has moved for leave to appear and prosecute the action. 
The motion is résisted, upoh the ground that the cause of action did 
not survive, and that the action abated on the death of the plaintifï. 

[ 1 ] There is no United States statjite defining what causes of action 
survive. Rev. St. § 955 (Comp. St. 1916, :§ 1592), provides only that, 
"in case the cause of action survives by law," the représentative of the 
deceased party may come in. What thpse causes are is left to be de- 
terrnined by state statutes when those are applicable, and by common 
law when they are not. 

Where the cause of action' arises under the common law or under 
the statute of a state. Us: survivorship is governed by the lex loci. Mar- 
tin V. B. & O. R. R., 151 U. S. 673, 691, 14 Sup. Ct. 533, 38 h. Ed. 311 ; 
B. & O. R. R. Co. V. Joy,vl73 U. S- 226, 19 Sup. Ct. 387, 43 L. Ed. 677. 
In causes of action which arise solely under the laws of the United 
States, survivorship is determined according to the principles of the 
common law. Schreiber v. Sharpless, 110 U. S. 76, 3 Sup. Ct. 423, 28 
L. Ed. 65. At common law, actions ex deHcto did not survive, except 
in a few instances, in which the injured party had the right to waive 
the tort and sue in assumpsit' Patton v. Brady, Ex'x, 184 U. S. 608, 
614, 22 Sup. Ct. 493, 46 E. Ed. 713 ; Phillips v. Homf ray, 24 Ch. D. 439 ; 
U. S. v. Daniels; 6 How. U, 12 L. Ed. 323. Actions for mère injuries 
not resuiting in profit to the wrongdoer did not survive either his death 
or thât of the injured party. Hensha^w v. Miller, 17 How. 212, 219, 
222, 15 L. Ed. 222. Pénal actions, for obvions reasons, come within 
the class which are abated by death. Schreiber v. Sharpless, supra. 

[2] The additional compensation mentioned by the statute has no 
relation to profits made by the infrihger, but is based solely on dam- 
ages sustained by the patentée. It may largely exceed any gains which 
the infringer actually made f rom his wrongdoing. It is therefore in the 
nature of a penalty, and the claim for it does not survive. F. Speidel 
Co. V. Barstow Co. (D. C. R. I.) 232 Fed. 618. 

[3] But the plaintifï claims, not only the additional (or pénal) com- 
pensation referred to, but also actual damages; and the two are evi- 
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dently separable. If the action for such cjamages survives, the admin- 
istratrix ought td be allovi^ed to come in ànd prosecute, and the motion 
before me ought to be allowed. I rule that the claim for damages does 
not survive, and that no cause of action wliich survives the plaintiff's- 
death is stated in the déclaration. Cases supra. I theref ore disallov^r 
the motion of the administratrix for leave to appear and prosecute. 
Motion disallowed. 



INTERCONTINENTAL RUBBER 00. r. BOSTON & M. R, K. 

(District Court, D. Massachusetts. February 26, 1917.) 

No. 744. 

1. Raii-eoads ®=»2C16 — PoWEB OF DiBECToES — Pbooeedings for Beoeiveeship. 

The board of dlrectors of a rallroad company, wlth the approval of a 
majorlty of the stockholders, bas power to Inltlate proceedlngs looklng to 
a recelvershlp, by procuring the flling of a blll by à bona flde creditor, the 
allégations of whlch are admitted for the company, and there Is no Impro- 
prlety in such proceedlng, where the dlrectors aet in good faith, solely for 
the Interests of the company, and In vlew of Its duty to the public a» 
a common carrier. 

2. Bailboads <®=>205 — "Insolvenct" — Receivebs. 

By "insolveney" of a rallroad company Is meant InablIIty to meet its 
obligations as they mature In thé ordlnary course of business, and at the 
same tlme to carry on its business in a proper way, and perform its 
public dutles. 

[Ed. Note.— For other defloltions, see Words and Phrases, Mrst and 
Second Séries, Insolveney.) 

In Equity. Suit by the Intercontinental Rubber Company against 
the Boston & Maine Railroad. On application for appointment of 
permanent receiver. Granted. 

Boyd B. Jones, of Boston, Mass., for plaintifï. 
George h. 'Mayberry, of Boston, Mass., for défendant. 

MORTON, District Judge. At the conclusion of the hearing I 
orally stated my findings of f act substantially as f ollows : 

"There are but two Issues whlch hâve been heard hère. They hâve beén, 
very clearly outllned. The flrst Is whether the recelvershlp was brought 
about by fraud on the part of the board of dlrectors as at présent constituted. 
That issue was not ralsed by the , Interests represented by Mr. French ; their 
contention belng, as l understand it, less as to the facts than as to the law. 
It was ralsed by the mlnorlty interests, represented by Mr. Crooker, who hâve 
been allowed to présent ail relevant évidence upon that question whlch they 
deslred to offer. 

"It seems to me that the long hearing whlch we bave been through has 
served one useful purpose. It must hâve satlsfied everybody who foUowed the 
case that there Is not the sUghtest fou»datlon for the charges of fraud made 
against the présent board of dlrectors. It must be clear to everybody who 
has followed the évidence that the présent board of dlrectors has aeted wlth 
integrity and abllity, for the best Interests of the Boston & Maine Rallroad as 
they saw them. There Is no necesslty for further comment on the évidence 
on thls point. That disposes of the ûrst of the questions ralsed by the inter- 
ests represented by Mr. Crooker. 

«=s>For other caaes aee sam« topic & KEY-NUUBBB In ail Key-Numbered Digests & Indexa» 
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"It follows that the answer admltting the allégations of the Mil was not, 
as those petltioners to Intervene allège, a fraudulént answer, made in bad 
falth, and not adequateiy representing or speaking for tlie interests of the cor- 
poration itself, but tliat it was an answer flled In good faitli for tlie défend- 
ant corporation by its officers honestly acting for it. As such, if tte offlcers 
acted wlthiln their authority, a question which I sliall take up later, it is tlie 
act of the respondent corporation, and constitutes a sufflcient and bindlng ad- 
mission of the allégations in the bill of complaint. Those being establlshed, it 
would follow that a receiver ought to be appolnted, if the allégations in the 
bill are sufficient. They plainly are. Indeed, no question that they are not 
sufflcient, when taken in connection with the answer, has been ralsed. The 
reeeivershlp ought, therefore, to be continued, and a receiver ought to be 
appointed for ail purposes prayed for in the bill, if the respondent's officers 
and dlrectors had power and authority' to do what they did. The parties 
represented by Mr. French dehy that the offlcers and dlrectors had such 
power and authority, and désire to submit briefs. So I will not décide that 
question of law at présent. 

"I décide now that there 19 no évidence warrantlng any findlng of fraud, 
or bad falth, or any imputation of that sort, against the présent board of 
directors, and that their acts, so far as they had the power and authority, 
are bindlng upon the Boston & Maine Railroad. 

[2] "As to the other question which has been heard before me, viz. whether 
the respondent is insolvent, the flnding which I hâve just made, that the 
answer is valid, establishes the allégations of insolvency In the bill, along 
with its other allégations. However, as the petitloner Green was allowed to 
présent and did présent a great deal of évidence upon this point, I may say 
that I think it clear that the property of the Boston & Maine Railroad, at a 
fair valuation, iargely exceeds its debts. Indeed, no contention to the con- 
trary Is made. Speaking in the bankruptcy sensé, the road is plainly not in- 
solvent. But we are not dealing with insolvency hère In that sensé. What 
we mean by "insolvency" In this proceeding is the road's inabllity to meet 
its obligations as they mature in the ordinary course of business, and at the 
same time to carry on its business in a proper way and perform its public 
duties. This Involves an exarainatlon of its salable assets (meaning those 
which could be sold without impairing its ability to carry on its business) and 
Its borrowing power. The salable assets were by no means sufflcient to pro- 
vide for its maturing indebtedness. That could hâve been done only by bor- 
rowing. 

"The évidence discloses différences of opinion about the respondent's bor- 
rowing capaolty. As to whether the notes could hâve been agaln extended 
by a united effort, I think there is fair ground for différence of opinion. We 
bave, however, the unanimous, deliberate judgment of the board of dlrectors, 
coneurred in by such financial men as they consulted, that it was not possible 
for the road to renew the notes in any satisfactory way, and that, if it did 
renew them, it would be simply temporizlng with a situation which needed 
permanent relief. Upon that question I think that the honest judgment of 
the men in charge of the property is entitled to greater weight than the con- 
trary opinion, expressed by persons not charged with any responsibllity to 
make their forecast good. I think^-and I flnd — that the allégations of in- 
solvency in the bill are establlshed, not only by the admission In the answer, 
but by the decided weight of the évidence. 

"I will hold the case upon this question of law, whether the dlrectors had 
the rlght and authority to do what they did In bringlng about the reeeiver- 
shlp, which, as I understand it, is the question on which Mr. French desires 
to be heard. Upon that question the effect of the ratification by the stock- 
holders and any other slgniflcant facts will be consldered." 

Those findings disposed of the disputed questions of fact. In con- 
nection with the law questions raised by the petitioners Streéter and 
I/awrence, certain other facts as to which there was little or no dis- 
pute should be stated. 
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For a period of at least two years preceding the filing of this bill 
it had been generally recognized that the financial structure of the 
Boston & Maine was unsound, and its financial position somewhat pre- 
carious. A radical reorganization was believed to be necessary by 
most of the persons in interest. Efforts had been made to obtain 
législation for that purpose in the northern New England states and 
in Massachusetts. During this period the corporation was carrying 
a large floating debt, evidenced by outstanding notes of comparatively 
short terms. Prom tiine to time various issues of thèse notes fell due 
and were extended by the holders at the request of the respondent. 
Payments on account of the principal were ;iiade from the sale or 
exchangé of securities owned by the respondent, transactions which 
showed a substantial loss to it. An important considération in ob- 
taining from the note holders the necessary extensions of their notes 
had been the fact that the management of the Boston & Maine was 
actively engaged in the effort to reorganize it. Under date of Febru- 
ary 11, 1916, the stockholders were informed, in substance, that if 
the reorganization plans failed a receivership would probably be nec- 
essary. In the early summer of 1916 it became certain that the légis- 
lation necessary to a reorganization could not be obtained in the im- 
médiate future. There had been some difficulty before that in get- 
ting extensions on the notes be.coming due, and it had been impossible 
for the management to be certain, much in advance of the dates when 
the notes actually became payable, whether enough of them would be 
extended to enable the company to continue. 

In order to be ready for einefgencies, a bill of complaint, praying 
for the appointment of receivers, had been prepared by counsel for 
the Company in conférence with Hon. Marcus P. Knowlton, the chair- 
man of the fédéral trustées, and had lain in the files of the company. 
In August, 1916, this bill was taken from the files, the figures in it 
were brought up to date, and it was in other ways perfected and 
made ready for filing in court. The Intercontinental Rubber Company 
was requested to beconie complainant in the bil) and to file it, It did 
so, upon thC' understanding that it would not be put to substantial ex- 
pense by reason thereôf. The request to the 'complainant was made 
with the knowledge and assent of the resppndent's counsel, but no 
vote authorizirig it was ever passed by the board of directors. The 
directors believed tliat a receivership was unavoidable, and those of 
them who were familiar with légal matters supposed that it would 
be brought about by a f rîendly suit filed in this court by a creditor re- 
siding outside of Massachusetts. The course taken was similar to 
that frequently, if not generally, adopted in receivership proceedings. 
It accords with the "silent practice of the court" (Illinois Central R. 
R. Co. V. Tùrrill, 110 U. S. 304, 4 Sup. Ct. 5, 28 h. Ed. 154), and 
was approved in the Metropolitan Railway Receivership Case, 208 
U. S. 90, at page 110, 28 Sup. Ct. 219. 52 L. Ed. 403. It is objected 
to by the parties represented by Mr. French, but I see nothing to crit- 
icize in it. . The directors of the respondent company unanimously 
voted that an answer be filed, admitting the allégations in the bill. The 
Rubber Company is a bona fide creditor ôf the respondent, as stated 
in the bill, upon notes held by it since 1913, which were not acquired 
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with any view to their use in proceedings of this character. Upon 
this bill and answer a temporary receiver was appointed on August 
29, 1916. 

Under date of September 5th a stockholders' meeting was called 
to see what action the stockholders of the respondent would take with 
référence to the bill of complaint and the proceedings of the board 
of directors regaijding it, and their action in filing the answer above 
referred to. The, call for the meeting was broad enough to bring 
the conduct of the directors in référence to the receivership up for ac- 
tion by way.either of disaffirmance or ratification. The meeting was 
held on September 19, 1916. By a vote of 325,000 shares to 8,000, 
the action of the directors was fully ratified. No sufficient reason 
has been shown why the stock owned by the Boston Holding Com- 
pany (i. e., that controlled by the fédéral trustées, amounting to 225,- 
000 shares) should not be considered on this vote. But, even if it be 
disregarded, more than 10 times as many shares voted to ratify the 
action of the directors as voted against such ratification. 

[1] Froin the foregoing statement it is clear that the receivership 
proceedings were in reaUty brought about by thç rëspOndent itself. 
Its représentatives, in doing so, acted after careful considération, in 
entire good fàith, and in the belief that a receivership was the best, 
if not the only, course open to the respondent in the çircumstances 
in which it was placed; and their action was approved by the stock- 
holders. The minority Stockholders do not contend that they are 
being treated difïerently from the other stockholders. No disadvan- 
tages are being imposed on them which are not also imposed on the 
majority: No advantages are being received by the mâjority stock- 
holders which are not equally shared by the minority stockholders. 
There is no suggestion that the owners of the majority stock are 
prôfiting in any way at the expenseof the minority. 

Tt is said by the objecting minority that one purpose which the di- 
rectors had in mind in bringing about a receivership was to accomplish 
a feorganization of the company ; that most of the directors hâve ex- 
prèsfeed approval of the principle of a certain plan of reorganization ; 
that this plan is grçssly unf air to the common stockholders of the re- 
spondent; and that a receivership is asked for as a means of co- 
ercing them into acceptance of it. There is no dispute that the direc- 
tors regard a reorganization of the company as essential, nor that the 
majority of them are in accord with the outHnes of a plan for such 
. reorganization, nor that, after the hope of législation was abandoned, 
a receivership was sought in part for the purpose of making it easier 
to accomplish a reorganization. That there was any intent on the part 
of the directors, of of the majority stockholders, to coerce the minori- 
ty into such a reorganization through a receivership, is not established. 
Judge Knowlton, who is strongly opposed to the proposed plan of re- 
organization and has publicly stated his dissent therefrom, advised re- 
ceivership and voted for it as a director. 

The proposed plan of reorganization is in no sensé fraudulent; 
tinder it the objecting stockholders are treated exactly like ail other 
common stockholders. They object to it, not because of inequality or 
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discrimination in the treatment accorded them, but because in their 
judgment the respondent can go on without a reorganization, and 
because they fear an unfair reorganization. It is not.to be over- 
looked that under a receivership the affairs of a corporation are, to 
a considérable extent, under the control of the court ; and it is at 
least probable that the power of the court côuld be so exercised as 
to prevent an oppressive and unjust reorganization, if that were 
attempted. The managétnent of a corporation rests with the own- 
ers of the majority of the stock. So long as they act honestly, they 
are entitled to carry out their judgment on business questions which 
arise, and in business difficulties to take such course as they deem best. 
The case présents to my mind nothing but an acute différence of opin- 
ion upon a matter of business policy and action between the directors 
and the bwners of an overwhelming majority of the stock on one side 
and a comparatively small, but contentious, group of minority stock- 
holders oh the other, who appear to hâve resorted to charges of "fraud" 
or of "breach of duty" in an effort to obscure the exact nature of their 
real complaint. 

The majority of the stockholders were not obliged, as a matter of 
law, to wait ùhtil the corporation was actually in default in the pay- 
ment of its notes, and its property had perhaps been attached on mesne 
process for' large amounts, nor to make efforts to secure f urther ex- 
tensions which they believed it unwise, and perhaps unfair to note- 
holders, to ask for, before applying for a receiver. They had the 
right, if not the duty, to consider, not merely the présent emergency, 
but the future conduct of the company's business, and its performance 
in a proper way of its duties to the public as a common carrier — a 
point to which the minority interests pay insufïicient attention, as it 
seems to me. Whether the directors alone had power, without ex- 
press authority from the stockholders, to initiate proceedings looking 
to the appointment of receivers and to the transfer of the corpora- 
tion's property from its own hands to those of a receiver, it is not 
necessary to détermine, because what the directors did in that respect 
was f ully and completely ratified by the stockholders. 

It is still true that, even if the directors and the majority of the 
stockholders acted in good faith and, as they believed, for the best 
interests of the corporation, the court is not absolutely bound to ap- 
point a receiver as prayed for. It might, in the exercise of its dis- 
cretionary power, refuse to do so, if confident that there was no real 
necessity for such action, and that the application was improvidently 
and unwisely made. The facts above stated suiSçiently indicate that 
this is not such a case. Upon the facts as they appear, a receiver for 
the purposes of the bill ought to be appointed. The complainant 
may présent a decree on due notice to other parties. 
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INTERCONTINENTAL RUBBEB CO. v. BOSTON & M. R. R. 

(District Court, D. Massachusetts. AprU 17, l»i7.) 

No. 744. 

Eecbivebs ®=390 — Temporary Rkceivers — Patments foe Préservation op 
Status Qtjo. 

It is tlie duty of a temporary receiver of a railroad company to préserve 
the property In statu que as nearly as praoticable, and where the défend- 
ant had recognized its obligation under tlie lease of a leased Une to pay tn- 
terest on notes of tbe lessor, and the failure to pay maturing Interest 
would ralse a serious question of the right o( the lessor to forfelt the 
lease for such nonpayment, the receiver may properly be instructed to 
advance the money to the lessor to make such payment, reservlng the 
right to a permanent receiver to dlsaffirm the lease, and to ail parties in 
interest to litigate any question arising out of it in the further progress of 
the case. 

In Equity. Suit by the Intercontinental Rubber Company against the 
Boston & Maine Railroad. On receiver's pétition for instructions. 
Instructions given. 

Boyd B. Jones, of Boston, Mass., for plaintiff. 
George L. Mayberry, of Boston, Mass., for défendant. 

MORTON, District Judge. The temporary receiver pétitions for 
instructions whether he shall pay interest on certain notes issued by the 
Connecticut River Railroad Company. At the hearing before me 
counsel appeared and were heard for the Connecticut River Railroad 
Company, for the commonwealth of Massachusetts, for the complain- 
ant, and for the respondent; and Mr. French, counsel for old and 
large stockholding interests in the Boston & Maine Railroadj was asked 
by the court to présent his views as an amicus curiae, and did so. 

The facts are substantially as stated in the receiver's pétition. The 
notes in question, amounting to $2,000,000, were issued by the Connecti- 
cut River Railroad Company, bearing date of July 1, 1914, payable in 
one year, to the order of the maker. They were indorsed by it and 
turned over to the Boston & Maine Railroad, by which they were nego- 
tiated. They hâve been extended from time to time. 

The circumstances which led to the issue of the notes were as fol- 
lows ; The Boston & Maine Railroad holds the property of the Con- 
necticut River Railroad Company under a long-term lease, under 
which it had the right to make improvements and additions, which 
were to be paid for by the lessor. The Boston & Maine Railroad made 
improvements, for which it paid about $500,000, and as to the legality 
and propriety of which no question is now made. It also constructed 
an extension of the lessor's railroad from Dole, N. H., to Brattleboro, 
or rather to the Vermont line, near Brattleboro, at a cost of about 
$1,500,000. By the terms of the lease the lessee was to be paid for 
such expenditures, assuming them to be proper, by the issue of "stock 
or bonds" by the lessor. When the lessee called upon the lessor for 
the repayment of the expenditures referred to, both of them agreed 

$=»For other cases ses same topic & KËY-NUMBËR in ail Key-Mumbered Dlgests & Indexe* 
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that ît was an inopportune time for the lessor to issue stocks or bonds. 
They both agreed, therefore, to the issue of 'sîiort-term notes, which 
resulted in the iftdebiedness now before the ; court. The Boston & 
Maine Raiiroad is not a party to thèse notes, which are an obligation of 
the Connecticut River Raiiroad Company alone. 

Under the lease the lessee agrées to pay the interest on stock or 
bonds issued by the lessor in repayment of expenditures by the lessee; 
and there is a right of immédiate forfeiture and re-entry resèrved to 
the lessor for the lessee's f ailure, to màkç such payments. As to cer- 
tain other indebtedness of the lessor, arising during the continuance 
of the lease, and as to the paynrent of which the lessee is under cer- 
tain obligations, there, is no right 'of immédiate' forfeiture for the les- 
see's failure. ,. i , 

It is contended by the Gonnecticiit River Raiiroad Company that 
the notes in question are covered by the word "bonds" in the lease» 
and that, if the interest on them b^, not paid, the Connecticut, River 
Raiiroad Company will bave the rigl3,t to terminate its leasç. On the 
other side, it is contended by the comnionwealth, as a large créditer of 
the Boston & Maine Raiiroad, and.by Mr. French, that raiiroad bonds 
stand on a very différent footing, urtder oijr law, from notes for a 
term of one year or less, arid that'wheri the lessor and lessee agreed 
to an. issue, of notes, instead of stock or bonds, they must bave under- 
stood thât no right of forfeiture' fbr noiipayment of jhterest would'ex- 
ist in favor'bf the lessor under thé lease. This is âlso the view of-the 
resjpondènt'. ' 

Mr. Ffencbgbes much fkrther, àild suggests that the expénditufe of 
$1,500,000 for -the Brattleboro e.xtensrôhAvas unauthorized by law, arid 
was illégal; that tlie présent notes^havirig; been issued for the purpose 
of obtaining furids to màke an illégal payÀtènt, are mvàlid; and that 
the receiver'ought td be iîistructed to pây néither interest nôf princi- 
pal on therti.. ' '■ 

The suggestion s«erns prématuré. The ' petitioher for instructions 
is only a ternporary receiver. As Such it is bis duty to kéep the prop- 
€rty along în feUbstantially the same condition as he finds it. To some 
extent thîs rriay'requirçnew wdrk' in carrying ôut policies previously 
entered upon; but, génèrally speakiiig, his proper function is'to pré- 
serve 'thing's .in statu quo as hearly as practîcable. Pridr to fh'e re- 
•ceiversfiip 'the' Boston & Maine Raiiroad had' been paying interest on 
the indebtedness represented by thèse notes and treating it as a vàlid 
obligation. The tempqrary receiver hà^ beén pàyirlg, without préjudice 
to anybody's riights, and without in any iyay binding the respondent, 
sums equal to the rentàls under the various leases, and to interest or 
divîdends where paymçnts therèof were included as rerit under leases. 

While the contention that thèse notes afe not "bonds," and that there 
is no right of forfeiture for failure to pay iriterest on themi, has much 
to support it, it! cârinot bc said ■ that there are not weighty arguments 
the other way. If is obviously undésirablë to pass on the validity of the 
notes without having the hoid'ers bf théni in court, so as to be heard 
and be bound by the décision, if adverse to them, The ternporary re- 
ceiver ought not to take any step which might resuit in changing the 
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situation ôf the respondent in such a vital matter as the cancellation 
of this leasc; As between paying a sum équivalent to rent, which 
might perhaps be avoided, and refusing to pay it and thereby perhaps 
f orf eiting the lease, the former is, in my opinion, the alternative which 
should be taken by him. 

Without passing on the validity of the notes in question Or decid- 
ing whether nonpayraent of the interest hère in question would give 
the lessoT an immédiate right of forfèiture and re-entry, and without 
préjudice to the rights of any party to raise again ail questions pre- 
sented by this pétition for instructions, the receiver will be instructed 
to tender to the Connecticut River Railroad Company a sum equal to 
the interest oh the notes in question. Said sum is to be paid and re- 
ceived under an express agreenient that such action by the temporary 
receiver is not an affirmance or adoption of the lease, and is not to 
alter or affect any rights either of the respondent, the receiver, or the 
Connecticut River Railroad Company under or growing out of the 
lease in question. ' i 



In re GEORGALAS BROS. 

(District Court, N. D. Ohlo, E. D. Septeraber 11, 1917.) , 

No. 6325. 

1. IiANDLORD AND TENANT <S=>79(2) — ÀSSIQNMENT OF LEASE — RiGHTS OF AS- 

SIGNEE. 

Bven though an asslgnment or transf er of a lease by a partnershlp to 
one Of Its members was not a breach of the covenant thereln against as- 
slgnment without the lessor's cousent and gave the lessor no right to avold 
the lease, the assignée p^vertheless took the lease subject to such cove- 
nant. 

2. LiANDLORD AND TENANT <S=»T6(2) ASSIGNMENT OF LbASE BrEAOH OF COVÏi- 

NANT8. 

An adjudication In bankruptcy against a partnershlp opérâtes as a 
transfer to the trustée by opération of law of a lease held by one of the 
partners, withln a covenant in the lease authorlzlng the lessor to avold 
the lease and retake possession if the lessee should become bankrupt, or 
if the lease should pass by transfer, opération of lav?, or otherwise from 
the lessee to any other party without the lessor's wrltteu consent, even 
though the partnershlp alone, and not the members of the flrm, was ad- 
judged a bankrupt. 
S. Landlobd and Tenant "S^lOé— Riaitx to Avoid Leask — Tbansfee by 
Opération of Ijaw. 

A lease may be so framed that a transfer by opération of law will 
avold it, at the lessor's option. 

4. LiANDLOBD AND "TENANT ®=»112(1)^TEANSFKB OF LEASE WaIVEE OF FOB- 

FEITUEE. 

Where the receiver in bankruptcy of a partnershlp was in the posses- 
sion of leased premlses from the date of the filing of the pétition until 
possession was taken by the trustée, and the lessor did not assume any 
position Inconsistent with his right to avoid the lease, or do any act 
which could be construed as waivlng such right, but notified the partner- 
stiip and the members thereof of his élection to avoid the lease, and ap- 
peared and filed an answer claimlng that the leaSe had been foWeited, and 
asked for an order surrenderlng the premlses to him, he dld u6t walve his 
right to avoid the lease under a provision therein authorlzlng him to avoid 

AssFor other casea see same toplc & KEY-NUMBSR in ftU Kejr-Numbered DigwU & IndexM 
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It in case of a transfer by opération of law or otherwlse, as he could 
, not avall Wmself of the rlght accorded hlm by the lease to retake pos- 
session while the premises weré In the possession of the recel ver. 

In Bahkruptcy. In the matter of Georgalas Bros., a partnership, 
bànkrupt. Qti pétition for review of an order of the référée. Revers- 
ed, with instructions. 

McKain & Ohl, of Youngstown, Ohio, for trustée. 
Wilson & Wilson, of Youngstown, Ohio, for petitioner. 

WESTENHAVER, District Judge. The controversy hère relates 
to a lease which the trustée claims the right to sell, and which the lessor, 
the H. L. McElroy Company, claims is void, and the premises coyered 
thereby should be surrendered to it. The lease is dated April 28, 1915, 
and is for a term of 10 years, commencing May 15, 1915, and the lessor, 
the H. L. MçElroy Company, thereby leases to one Gust Georgalas 
certain premises, which were afterwards used by the bànkrupt partner- 
ship in which to conduct a restaurant business. This lease contains the 
following provision: 

"It Is mutually covenanted and agreed by and between the parties hereto 
that If the rent at any tlme shall be in arrears and unpald for the space of 
thlrty (30) days, or If there shall be any breach of any of the covenants and 
agreements hereln contalned on the part of the lesseé, or If the lessee shall be 
adjudged bànkrupt ; or shall make an assignaient for the benefit of hls credl- 
tors, or if thls lease shall pass by transfer, opération of law, or otherwise from 
sald lessee to any other party wlthout the written consent of the lessor, or if 
sald premises or any part thereof shall be underlet contrary to the terms here- 
of, the lessor may, without notice to the lessee or other occupant of the prem- 
ises, and wlthout demand for rent due, avold this lease and enter into posses- 
sion of the premises and remove ail personS and property therefrom and 
bring its action for the recovery of rent due at thé rate aforesald up to the time 
of such entry, or it may brlng such action without aroldlng this lease, at ita 
élection, and no walrer by the lessor of Its rlghts to avold this lease by reascm 
of any breach of any covenant upon the part of the lessee shall constitute a 
waiver of its rlght to avold the lease on account of any other or further 
torèaches of any such covenants or agreements. Every demand for rent, made 
after it falls due, shall hâve the saiiie effect in law as if made at the tlme it 
falls due, any law of the land or rule In equity to the contrary notwlth- 
Btanding." 

Gust Georgalas, the lessee, assigned this lease April 20, 1917, to Geor- 
galas Bros., a partnership consisting of Gust, Théodore, and James 
Georgalas. ' The lessor did not ' consent in writing to this assignment, 
but undoubtedly accepted the assignées as tenants, and waived a breach 
of the covenants above quoted. 

Later, May 26, 1917, Georgalas Bros., by Gust Georgalas, assigned 
this lease to Théodore Georgalas. The lessor consented to tiiis trans- 
fer iri writing the same date, indcJrsed. on the leàse. Some question is 
made as to whether this assignment issuffîcient, on the facts disclosed 
in the record, to transfer title from the partnership to the individual 
partner, thereby making the unexpii'ed term of the lease an asset of 
the individual partner,' rather thàn of the partnership. I shall assume 
that thè transfer is valid. 

At the time of this transfer the lessor took a chattel mortgage on the 
Personal property of the partnership to secure 12 promissory notes, 
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each for $333.33, payable monthly thereafter. Thèse notes and the 
chattel mortgage securing the same were for the rent thereafter to be- 
come due. On June 1, 1917, the partnership, by Théodore Georgalas, 
filed a voluntary pétition in bankruptcy. On the same date an order 
vvas made appointing a receiver, who took possession of ail the property 
of the partnership, including the personal property covered by the 
chattel mortgage and the leased premises. 

Ovving to a delay in giving notice to the partners, who did not join 
in the pétition in bankruptcy, an adjudication in bankruptcy was de- 
layed ; but on July 2, 1917, the partnership, consisting of Gust, James, 
and Théodore Georgalas, was duly adjudged bankrupt as à partnership. 
The individual members of the partnership were not expressly adjudged 
to be bankrupts. 

Later, on July 27, 1917, the trustée in bankruptcy filed a pétition tO 
sell the unexpired tenu of the lease. The lessor appeared, and claims 
that the lease is forfeited by virtue of the provisions of the lease above 
quoted, and asks that the trustée be ordered to surrender the same to it. 
Ah order was made by the référée, denying the lessor the relief asked, 
and directing the trustée to sell the unexpired term. It is to this order 
that the lessor has filéd the pétition for a review. 

The référée, in his opinion, holds that the covenant against assign- 
irig or subletting is not broken, because the lessor has both waived and 
consented thereto, and that the partnership only was adjudged a bank- 
rupt, that Théodore Georgalas, as an individual, was not adjudged a 
bankrupt, and theref ore the covenant against bankruptcy is not broken. 

[1] If it be true that the partnership had assigned or transferred 
the lease to Théodore Georgalas without breaking any covenant, or giv- 
ing the lessor any right to avoid the lease, nevertheless Théodore took 
the lease subject to thèse covenants. The question, then, is whether 
the lease has passed "by opération of law or otherwise f rom said lessee 
to any other person without the written consent of the lessor." 

[2] It is not asserted that the lessor had consented, in writing or 
otherwise, to the transfer of this lease by opération of law to the trus- 
tée. The only right. of the trustée to sell the lease is by virtue of the 
transfer thereof by opération of law to him. It is inconsistent to as- 
sert title in the trustée by opération of law, and yet to say that the title 
still remains in Théodore, and that the covenant is not broken. An ad- 
judication in bankruptcy against a partnership, it is settled law in this 
circuit, opérâtes to transfer by law to the trustée ail the property and 
assets of the individual members of the partnership. Pt. Pitt Coal & 
Coke Co. V. Diser, 239 Fed. 443, 152 C. C. A. 321, 38 Amer. Bankr. 
R. 566. It is by virtue of this légal efïect of an adjudication of the 
partnership to be bankrupt that tibe trustée acquires a right or title 
to this lease. It is equally effective to operate as a transfer by opéra- 
tion of law of the lease, so as to bring about a violation of this cove- 
nant. 

[3] It is also settled law that a lease may bè so framed that a trans- 
fer by opération of law will avoid the same at the option of the kssor. 
Gazlay v. Williams, 210 U. S. 41, 28 Sup. Ct. 687, 52 L. Ed. 950; In 
re Frazin, 183 Ped. 28, 105 C. C. A. 320, 33 L. R. A. (N. S.) 745 (2 
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C. C. A.)- The covenants above quoted^ when pfoperly interpreted 
and understood, bring the facts within its terms, anti'the iessor's right 
to avoid the same is well established, and is sustained by the authori- 
ties above cited. 

[4] In oral argument, coupsel for the trustée reHed on the position 
that the lessor had not donc that which was necessary to avoid this lease 
according to the covenants above' quoted. The le.ssor notified the part- 
nership and the individual member$ thereof of his élection to avoid the 
lease. It appeared and filed an answer, daiming that the lease had been 
forfeited, and asked for an order surfendèring the premises. A re- 
ceiver was in charge of thèse premises from June 1, 1917, until posses- 
sion was taken by the trustée. Therè is no évidence to show that the 
lessor, after the appointment of the receiver, assurried any position in- 
consistent with its présent claim of its right to avoid this lease, or that 
it did any act which could be construed as waiving its right so to do. 
Manifestly, with a receiver in possession, the lessor could not avail 
itself of the right accorded by the provisions above quoted to enter 
into possession of the premises and remove ail persons and property 
therefrom. It could do no more than bring its rights in due time to 
the notice of the bankruptcy court. This it has donc. In re Frazin, 183 
Fed. 28, 105 C. C. A. 320, 33 L. R. A. (N. S.) 745" (2 C. C. A.) is suffi- 
cient authority for the proposition that no waiver arisés on thèse facts 
against the lessor. 

The judgment and order of the référée will be reverséd, with instruc- 
tions to proceed further in conformity to the conclusions herein set 
f orth. An exception may be noted to this ruling. 



BKOOKLTN HEIGHTS E. CO. v. STRATJS et al. 
(District Court, E. D. New York. August 23, 1917.) 

1. JuDOME^-î ®=»563(2)— Res Judicata — Quashing Wbit. 

Judgment quashltig a wrlt of certlorârl to revlew an order as supported 
ctnly by allégations constltutlng conclusions, Instead of by the necessary 
allégations of fact, Is not res judicata In suit for relief against the 
order as illégal. 

2. Cabriebs <g=»2 — Obdebs of Public Skbvice Commission — Judicial Re- 

VIEW. 

Public Service Commission Law New York (Consol. Laws, c. 48) Is not 
unçonstitutional Ijecause not expressly providing for appeal from orders 
of thebomtblssion, the method of revlew by certlorari under Code Clv. 
Proc. N. X., § 2120 et seq., belng applicable, and any abuse of discrétion in 
refusi[n|g the writ belng subject of appeal, and a suit to set aslde an order 
being available. 

3. Caeeibbs , <©=»2 — PenaXiTies. 

Public Service Commission Law New York, g 56, providing a penalty of 
$5,000 a day for violation of an order of the commission, does not make 
the statute unçonstitutional on the tbeory that such an amount may com- 
pel obédience even to a confiscatory order ; section 24 providing for re- 
mission of the penalty durlng pendency of a suit In good falth to set 
aside an order. 

£=»For other cases see same tapie & KEY-NUMBER in ail Key-Numbered SigesU & Indexe* 
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4. STATtlTES ®=364(2)— Pabtial Invaliditt. 

The subject of penaltles In Public Service Commission Law New York, 
being a separable feature, if unconstltutlonal, would not make the whole 
act unconstitutional. 

6. Cabriebs <g=»21(l) — Obdees of Commissionebs — Disobedience. 

Public Service Commission Law New York, § 56, maklng guilty of a 
misdemeanor an offlcer or agent of a company who procures, alds, or 
abets it in its fallure to obey an order of the commission, contemplâtes a 
Personal and individual act, and not a mère fallure of the company, un- 
less shown to be due to Us neglect or fault. 

6. CoNSTiTUTiONAL IiAW ®=»31& — DuK Peocess or Law. 

An order of the Public Service Commission that Street car service must 
be increased, after hearing on proofs, with opportunlty to Street car com- 
pany to appear, is not a taking of property without due process of law. 

In Equity. Four suits, one by the Brooklyn Heights Railroad Com- 
pany, one by the Brooklyn, Queens County & Suburban Railroad 
Company, one by the Coney Island & Brooklyn Railroad Company, 
and the other by the Nassau Electric Railroad Company, ail against 
Oscar S. Straus and others, the Public Service Commission of the 
State of New York for the First District, and others. Injunction 
pendente lite denied. 

George D. Yeomans, of Brooklyn, N. Y. (I. R. Oeland and Charles 
A. Collin, both of Nevif York City, and D. A. Marsh, of Brooklyn, N. 
Y., of counsel), for complainants. 

William L. Ransom, of New York City (William L. Ransom, God- 
f rey Goldmark, Jacob H. Goetz, and H. M. Chamberlain, ail of New 
York City, of counsel), for Public Service Commission and in person. 

Merton E. Lewis, Atty. Gen., by M. S. Schector, Deputy Atty. Gen., 
for Attorney General of State of New York and for Governor. 

Before WARD, Circuit Judge, and VEEDER and AUGUSTUS 
N. HAND, District Judges. 

PER CURIAM. Thèse four cases, being alike, will be disposed of 
in one opinion. The bills filed ask that an order of the Public Service 
Commission of the state of New York requiring the complainants, 
Street railroad corporations, to operate additional cars in the city of 
New York within certain dates, be adjudged to be illégal and void; 
that the Public Service Commission Law itself be adjudged to be un- 
constitutional, and that the commissioners, défendants, be enjoined 
pendente lite from enforcing the order by actions for collection of 
penalties or by criminal proceedings against the companies' officers. 
The motion for the preliminary injunction is the subject now to be 
disposed of as required by section 266 of the Judicial Code (Act March 
3, 1911, c. 231, 36 Stat. 1162 [Comp. St. 1916, § 1243]). 

[1,2] Before bill filed Judge Ordway in the state court quashed 
writs of certiorari which had been granted ex parte to review the or- 
der in question, and the companies took no appeal from that judg- 
ment. The défendants contend that it constitutes res adjudicata in 
thèse causes. But the judgment was not upon the merits. The duty 

4=9For other cases see aame toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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lay upon the companies to allège upoii oath facts sufficient to satisfy 
the court, at least prima facie, that the order complained of was illé- 
gal, instead of doing which the judge found that they confined them- 
selves to allégations which were mère conclusions, Such a judgment, 
although acquiesced in by the companies, no more binds them upon the 
merits than does the dismissal of an action at law for want of suffi- 
cient proof to go to the jury or an order granting or dçnying a pre- 
liminary injunction in a suit in equity. The companies could still ap- 
ply for another writ upon a fuller statement of sufficient facts upon 
oath or they could go into the state courts or come into this court for 
relief if they could prove that the order violated the Constitution of 
the United States. Louisville & Nashville Railroad Co. v. Garrett, 231 
U. S. 298, 310, 34 Sup. Ct. 4S, 58 L. Ed. 229. 

The Public Service Law itself is said to be unconstitutional on two 
grounds : 

First. Because it dpes not expressly provide for an appeal from 
the orders of the commission. But the state of New York has provid- 
ed a method of review which does apply to thèse orders by certiorari 
(Code of Civil Procédure, § 2120 et seq.). It is true that the granting 
of the writ is discretionary but the discrétion must not be abused and 
is the subject of appeal. People v. Peck, 73 App. Div. 89, 76 N. Y. 
Supp. 328; People ex rel. Joline v. Willcox, 129 App. Div. 267, 
113 N. Y. Supp. 861. Besides this, the companies had the same right 
to file abill in the state courts like the bill filed in this court, to set aside 
the order as unconstitutional. Wadiey Southern Railway Co. v. Geor- 
gia, 235 U. S. 651, 660, 35 Sup. Ct. 214, 59 L. Ed. 405. For thèse rea- 
sons we, think the comranies had quite sufficient means of judicial re- 
view. 

[3, 4] Second. Because section 56 of the law provides for a pen- 
alty of not more than $5,000 a day for every day a violation of the 
order continues. It is said that this might run up to such an enormous 
sum as to compel obédience even to a confiscatory order. Section 24, 
however, corrects this apprehendéd nîischief hy providing that, if 
the défendant in an action to collect such penalties prove that it was 
"actually and in good faith prosecuting a suit, action or proceeding in 
the courts to set aside such order, the court shall remit the penalties 
or' forf eitures incurred during the pendency of such suit, action or pro- 
ceeding." Furthermore the companies would not be held subject to 
penalties until after the order complained of had been held to bë valid. 
Of course, they would be required to proceed seasonably to test its 
validity, and if they delayed to do so in bad faith they would be sub- 
ject to penalties. Wadiey Southern Railway Co. v. Georgia, 235 U. S. 
666 et seq. 35 Sup- Ct. 214, 59 L. Ed. 405. Finally, the subject of 
penalties, being a separable f eature, would not make aie whole act un- 
constitutional if itself unconstitutional. Louisville & Nashville Rail- 
road Co. V. Garrett, 231 U. S. 311, 34 Sup. Ct. 48, 58 L. Ed. 229. 

[5] Section 56 makes any officer of agent of the company who pro- 
cures, aids or abets it in its failure to obey guilty of a misdemeanor. 
This provision plainly contemplateis a personal and individual act of 
the officer or agent, and not the mère failure of the.xompany itself, as 
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in this case, to provide cars, unless such failure was shown to be due 
to the neglect or fault of the officer or agent. 

[6] As to the last objection which the complainants make, it may be 
admitted that anorder of the commission made without considération 
or without any évidence at ail or without a hearing, requiring the com- 
pany to increase its equipment, might amount to a taking of its prop- 
erty without due process of law. But the parties hâve submitted to 
us the record before the commission which resulted in the order com- 
plained of. We hâve examined it, not for the purpose of seeing 
whether we agrée with the conclusion reached, but to détermine 
whether that conclusion was the resuit of a fair hearing upon proofs 
with a full opportunity to the companies to offer proofs, and we think 
it was. If the complainants thought, as they now contend, that other 
and différent évidence should bave been considered by the commission, 
it lay upon them to offer it at the hearing. 
The prayer for an injunction pendente lite is denied. 



In re WIBACK et al. 

(District Court, D. Massachusetts. August 13, 1917.) 

Ko. 18311. 

Bankhuptct ®=>414(3) — Proceedings for Discharge — Weight and Suefi- 
ciENCT OF Evidence. 

When baukrupts first became embarrassed financially, an attachment 
was placed on their goods by a frlendly credltor, under which business 
went on as usual, and a common-law assignment was made to such 
créditer, which, however, was neyer completed. Afterwards a hostUe 
attachment was placed on the store. About this time witnesses notieed 
a great depletion in the stock, and a storage cellar was broken into. 
Though the bankrupts knew of this, and were active around the store, 
they made no coinplalnt to the police, and toolî no steps to see whether 
goods had been stolen, or who had committed the break. The books of 
the firm showed a shortage in cash or merchandlse of from $4,300 to 
$6,600. Held, that the facts showed that the bankrupts removed and 
concealed property belonglng to the estate, justifying the déniai of 
their applications for discharge. 

In Bankruptcy. In the matter of Félix Wiback and others, bank- 
rupts. On applications for a discharge. Applications refused. 

Taylor & Taylor, of Worcester, Mass., for bankrupts. 
Simon G. Friedman, of Worcester, Mass., for creditors. 

MORTON, District Judge. The ground of objection to discharge, 
now principaUy relied upon, is that the bankrupts knowingly and in- 
tentionally concealed and removed assets belonging to the estate. 

The bankrupts carried on a retail grocery and provision store, and 
in connection with it a bottling establishment and a steamship ticket 
agency. It was a business of substantial size, the gross income hav- 
ing apparently been upwards of $60,000 a year, the greater part of 

&=>Tot other cases see same topic & KEY-NUMB&R In ail Key-Numbered DigesU & Indexe* 
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which came from the groceries and provisions. Beneath the shop 
was a cellar, which was used for storage purposes and for the bottling 
business. Access to it was through the store ; there were doors lead- 
ing into it from other parts of the building, but they were permanently 
fastened. 

The bankrupts' serious financial dififîculties appear to hâve begun on 
May 3d, when an attachment was placed on the goods in the store, 
f ûllowed a few days later by ariother attachment în f avor of Lundborg, 
who was a friendly creditor. Under his attachment, the prior one 
having been discharged, the bankrupts' bookkeeper, Honkenen, was 
appointed, keeper, and business went on much as usual. Considérable 
amounts of money were received by the bookkeeper from cash sales 
and from payments on outstanding accounts receivable. Substantial 
sums were hànded to Wiback for the purpose of paying running ex- 
penses and buying new stock. A common-law assignment was made 
by the bankrupts to lyUndborg; but it was not completed according 
to the requirements of Massachusetts law, and nothing was done un- 
der it. On May 15th another attachment was placed on the store, and 
the bookkeeper was superseded as keeper by one Stockwell, who con- 
tinued to act until the receiver in bankruptcy took possession on 
May 27th. 

At the time when the attachments were first placed upon the store, 
it seems clear that there was a large and complète stock of goods in 
it and the cellar. Estimâtes as to the amount of stock vary ; Wiback 
testifies that it was worth over $2,000; the objecting creditor, on in- 
complète data, figures the amount as over $4,300 ; Honkenen's esti- 
mate is rather indefinite, but falls between the two. 

The opération of the store was continued under ail the attachments, 
until bankruptcy proceedings were instituted; and goods were pur- 
chased and sold in the ordinary course of business. After Stockwell 
became keeper, team deliveries were suspended, and the purchases were 
more restricted. 

The accounts from March Ist to May 16th are produced. They are 
apparently accurate, and appear substantially to balance. They show 
no depletion of stock. According to them, the stock should hâve in- 
creased in value in that interval about $2,800. The receiver in bank- 
ruptcy f ound only $500 or $600 worth of goods iri the store and cellar. 
On the figures of the objecting creditor, about $6,600 in goods or cash 
is unaccounted for. Accepting Wiback's estimate of tlie stock on hand 
on March Ist ($2,000), and the expert bookkeeper's statement of the 
merchandise account after that date, the accuracy of which bas not 
been seriously questioned, about $4,300 worth of goods disappeared. 

There is testimony from several witnesses that a great depletion of 
stock was noticed during the last two weeks in May; i. e., after the 
common-law assignment to Lundberg had failed, and a hostile attach- 
ment had been placed on the store, and it had become évident to the 
applrcants that they must go through bankruptcy. Honkenen testifies 
that on May Ist the store had its full usual stock, and that "there was 
quite a remarkable dépréciation" of it between Alay 16th and the 
bankruptcy on May 25th. 
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While tHe attachments were in force, Wiback said that the bank- 
nipts expected L,undberg to buy the property, and that they were going 
to continue the business. After May 16th the storage cellar was bro- 
ken into. That goods were taken is not expHcitly stated in the évi- 
dence ; but, of course, they were. The doors were not broken down 
for exercise or amusement. This phase of the case is left somewhat 
indefinite on account of Stockwell's death before testifying. When the 
attachments were made, and for some time after that, the cellar con- 
tained a substantial amount of stock ; there was little or nothing in it 
when the receiver took possession. The break was called to the atten- 
tion of the bankrupts; but, according to their own testimony, neither 
one of them made any complaint to the police about it, or took any 
steps to see whether goods had been stolen, or made any inquiries or 
investigations to détermine who had committed the break. 

There can be no doubt that, between the first attachment and the 
bankruptcy, a large amount, eitiier of goods or of money received f rom 
the sale of goods, disappeared and is unaccounted for. The bankrupts 
were active around the store ail this time. If they were honest, they 
would naturally be the first to notice such an occurrence and to call 
attention to it. They never did so. They testify, in effect, that they 
do not know what became of the goods, if any were taken ; but they 
make no suggestion as to how the loss occurred. In my opinion, the 
bankrupts knew that the stock was disappearing and kept silent about 
it. Their conduct with référence to the break in the cellar strongly 
suggests collusion therein. Why did they display no interest in such 
an occurrence? Why did they not hâve the matter brought to the 
attention of the police ? Why did they not endeavor to ascertain wheth- 
er ànything had been stolen ? Their counsel suggests, because the store 
was under attachment and the keeper was responsible; but the bank- 
rupts gave no such reason, and I do not regard the explanation as 
adéquate, if they had offered it. 

There is, it seems to me, but one reasonable explanation of the plain 
facts and of the bankrupts' conduct, viz. that the stock or its pro- 
ceeds was being taken by them, or with their knowledge and approval. 

The learned ref eree's findings on the fif th spécification are set aside. 
I find that the bankrupts did remove and conceal property belondn? 
to their estate. 

Applications for discharge refused. 



THE PAMPA. 
(District Court, E. D. New ïorls. August 29, 1917.) 

ADMIEALTT <S=>5 JUEISDICTION — PUBLIC VESSEL OF FOKEIGN POWEB. 

A vessel regularly enroUed as a ship of the Argentine navy, and flying 
the naval ensign of that republic, whose offlcers and crew wêre officers 
and enlisted inen of such navy, was not sub^ect to a llbel for damages 
for a collision, though at the time of the collision carrylng a cargo of 
gênerai merchandise belonglng to private persons, especially where the 
cargo was earrled for the benefit of the govemment, and as an incident 

03»For otber cases >«e sam« topic & KEY-NUMBBR In ail Key-Numb«r*d Dlgeati & Ioâ«XM 
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to the vessel's voyage to thîs country to obtain coal and munitions for 
the use of tbat governinent. 

In Admiralty. Libel by John B. Breymanh and another, doing busi- 
ness as George H. Breymann & Bros., pwners of the scow B. B. No. 
19, agamst the Argentine steamship Pampa and her engines, boilers, 
tackle, etc. On order to show cause why the vessél should not be re- 
leased from custody. Decree issued, releasing the vessel. 

Thè Argentine naval transport Parnpa was In collision wlth mud scow B. 
B. No. 19 on August 11, 1917, off Scotland Llghtsliip. A llbel.has been filed 
in this court against the Pampa in rem, and the vessel bas been attached 
by the marshal of this court, pursuant to the pra.rer of the llbel. On August 
27, 1917, upon motion of Messrs. Pavey, Wells & Gadrich, appearing speclally 
for the motion, an order to show cause was grahted, direetlng the llbelants 
to show cause why the llbel should not be dlsmissed for want of jurlsdlction. 

The Pampa is a vessel regularly enrolled as a shlp of the Argentine navy, 
and Aies the naval enslgn of the Argentine Republlc. Her officers ail hold 
commissions from the Argentine govemmént as officers of the naVy. Her crew 
are enlisted men of the Argentine navy. At the tlme of the collision she 
was carrying a cargo of gênerai merchandise belonglng to prlvate persons. 
The orders issued to the commander of the Pampa were as foUows: 

"Department of the Navy, Secretary's Office, 

"Buenos Aires, July 14, 1917. 
"To the Commander of the Transport Pampa: 

"The captain Ismael F. Galindez, Secretary General of the Department of 
the Navy, advises you that by order of the Secretary of the Navy you are to 
leftve with the shlp under your command on the 15th of July, golng to 
New York, U. S. A., port of destination for your cargo, about which you will 
recelve instructions from the Director General of the Administration De- 
partment. • * * From ports of call you wUl get in communication with 
the Oliief of the Argentine Naval Commission in the United States, whose 
cable addrç'ss Is 'Navalarg,' Washington, announeing the date of your arrivai. 
In arrlvlng at New York (U. S. A.) you wlU request orders from sald Chief, 
advlslng him that you are bringlng a cargo, and you will recelve from hlm 
orders as to the cargo you are to brlng on your retum trip. The cargo you 
are to bring on your retum voyage will be about 4,500 tons of coal. To In- 
crease the transporting capaclty of your shlp, you will discharge ail the water 
not needed for your return voyage. In the United States you will fiU your 
bunkers, and on your return voyage yOu must call at Porto Rico to replenlsh 
coal, etc., etc. ♦ • * There Is spécial Interest that the transports should 
make thèse voyages in the stiortest time possible, and we recommend you to 
hasten the opérations at port to comply with that purpose. • • * It is 
absolutely prohibited to take passengers on board, or persons not a part of 
the crew, without express orders of this Department. We enclose herewlth 
copies of reports of former commanders, and also an abstract of an executive 
order of the Government of the United States as to the défensive maritime 
areas around its coast. ♦ • * In the outward voyage and also In the 
homeward voyage you wUl hoist the national ensign of war. 

"[SIgned] I. F. Galindez." 

After the arrivai of the Pampa at New York, her commander recel ved the 
folio wing telegram: 

"Commander Transport Pampa, Or Henry Kessel, 25 Pearl St, New York, 
N. Y.: . ■ 

"By order mlnisterlo de Marina you will take on Pawpa naval material 
fpçm Kessel In New York and four thousand tons of coal and, artillery ma- 
teijial from Bethlehem in Phlladelphla commander Campos Urqulza président 
Argentine Naval Commission." 

The coal and war material which the Pampa was to take on her return 
voyage had ail been contracted for prlor to the tlme when the cargo of gênerai 
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merchandise was placed on board the vessel at Buenos Aires. The vessel 
was entered at the custom house, New York City, in the usual nmnner for 
merchant vessels, and the cargo discharged at New York. Durlng the dis- 
charge, and while the commander of the Pampa was under orders to take on 
board the war material above mentioned, the vessel was attached by the mar- 
ghal. The ship's manifest shows that there were about 65 shlpments made at 
the port of loadlng, and that there were about one-half that number of con- 
signées for the cargo at the port of New York. J. F. Whitney & Ck)., agents 
for the cargo at New York, hâve coUeeted in the nelghborhood of $60,000 
freight on the cargo, which Is ultimately to be turned over to the Argentine 
naval commission at Washington. 
The foregoing facts are stlpulated by counsel. 

Pavey, Wells & Gadrich, of New York City (F. D. Gadrich and T. 
Catesby Jones, both of New York City, of counsel), for the motion. 

Kirlin, Woolsey & Hickox and R. S. Erskine, ail of New York City, 
opposed. 

VEEDER, District Judge (after stating the facts as above). Upon 
the facts stipulated the uniform course of authority requires the re- 
lease of this vessel. The Parlement Belge, 5 P. D. 197 ; The Constitu- 
tion, 4 P. D. 39; The Exchange, 7 Cranch, 116, 3 L. Ed. 287; Work- 
man v. New York City, 179 U. S. 552, 566-570, 21 Sup. Ct. 212, 45 
L. Ed. 314; Tucker v. Alexandroff, 183 U. S. 424, 440-446, 22 Sup. 
Ct. 195, 46 L. Ed. 264. I adopt as a statement of the controUing 
principle what was said by the Circuit Court of Appeals for the Fourth 
Circuit in the récent case of The Attualita, 238 Fed. 909, 911, 152 
C. C. A. 43, 45 : 

"For actions of the public arraed ships of a sovereign, and of those, whether 
armed or not, which are in the actual possession, custody, and control of the 
nation itself, and are operated by it, the nation would be morally responslble, 
although without her consent not answerable legally in her own or other 
courts." 

Moreover, it appears that, although this vessel was carrying a gênerai 
cargo, the cargo was carried for the benefit of the Argentine Republic, 
and as an incident to her voyage to this country to obtain coal and muni- 
tions for the use of the Argentine Republic. 

A decree will issue, releasing the vessel from arrest. 



In re GOTTLIEB & CO. 

(District Court, D. New Jersey. September 17, 1917.) 

1. Bankeuptcy ®=»212 — Objections to JuBiaDicnoN — Waiveb. 

The receiver in bankruptcy filed a pétition, alleging that the bankrupt 
had transferred ail outstanding book accounts then in existence, and 
those that might thereaf ter be created, to a créditer for debts due and to 
become due, and that the assignment was a préférence. The référée made 
an order restraining the créditer from coUectlng the accounts, and re- 
qulring him to show cause why be should not turn over moneys already 
collected. The créditer and receiver then agreed that the créditer should 
collect the accounts without delny, . that the proceeds should be de- 
poslted in the name of the receiver, pending détermination as to who was 
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entltled thereto, ând that the order should be modlfled to permit such col- 
lection. The agreement stated that the credltor dld not walve Ms right 
to object to the jurlsdlctlon ot the référée in determlnlng the disposition 
of the book accotants. The credltor then filed an affidavlt in response to the 
iwevlous order to show cause, in whlch he clalmed to be an assignée for a 
valuable considération, and In possession, and Inslsted that the bank- 
ruptcy court had no Jurlsdlctlon to décide in a summary manner to whom 
the accounts belonged. Thereafter an order of the référée permittlng 
the recelver, who had been appointed a trustée, to amend the pétition, was 
sustalned by tiie District Court. The preamble of such order reclted 
that testimony was taken before the référée on the rule to show cause; 
but there was no formai order of Ihe' référée overrullng the creditor's ob- 
jection, though It appeared from hls pétition for revlew that such objec- 
tion was overruled. Held, that the afflrinanee of the order by the District 
Court, as it did not deal wlth the question of adverse clalmance, dld not 
necessarily involve considération of that question, and hence did not 
preclude the credltor from subsequently urging his objections to the ju- 
isdletlon. 

2. Bankbuptot <S=>212 — Jubisdiçtion — Objections. 

Where a creditor dld not ânswer to the merlts a pétition of the référée 
seeking a recovery of book accounts assigned by iiië bankrupt untll after 
his abjection to the jurlsdictlon of the bankruptcy court to summarily ae- 
termtne the ownershlp of the accounts was overruled, the answer to the 
merlts did not walve the dbiectlons to the jurlsdlction. 

3. Bankexiptcy ®=j114(1)— Receiveb. 

After adjudication, the recelver, before the appointment of a trustée, 
in addition to his duty to préserve property actually in his possession, is 
a proper person to carry out any orders that the court might make, under 
Bankruptcy Act July 1, 1898, c. 541, f 2, subd. 15, 30 Stat. 545 (Comp. St. 
1916, § 9586), for the enforcement of the provisions of the act and it is 
the receiver's duty, as well as hls privilège, to brlng to the court's atten- 
tion any matters whlch suggest the advisability pf maklng an order. 

4. Bankbuptot iS=s>212 — Jurisdiction — SUMMAEyi Pboceedings; 

Tjnder Bankruptcy Act July 1, 1898. § 23 (Comp. St. 1916, S 9607), de- 
claring that the United States courts' shall hâve Jurisdiction of ail con- 
troversies at law and in equlty between trustées and adverse claimants, a 
référée in bankruptcy does not bave summary jurlsdlctlon to détermine 
a ' creditor's right to collections already made under an assignment of 
bobk accounts by the bankrupt; the coiu't of bankruptcy not having ju- 
rlsdictlon of the res. 

5. Account, Action on <S=>1S— Book Accounts — Natusk of. 

Book accounts are but évidence of money due, and are choses in ac- 
tion, as dlstlngulshed from choses in possession. 

6. Account, Action on <S=>17 — Natuei: of Action. 

An action on book accounts is a recognized remedy to recover moneys 
due for goods sold and dellvered ; and the.books of account, properly 
approved, are prima facie évidence of a Wght to recover. 

7. BankbupTCy ®=»2ia— Ooubts — JuaisraoïaoN. . 

A bankrupt corporation passed a resolution provlding that book ac- 
counts due and to become due should be assigned tO a stockholder, who 
agreed to inake advances to the banli#upt to enable 'It to carry on its busi- 
ness. The accounts were to be colïèctèdby the bankrupt and the pro- 
ceeds pald'oVer to the stockholder; the stockholder recelvlng duplicata 
statcments of accounts. Héld that, as thé resolution contemplated that 
' the accounts were to be colleet«dby the Bankrupt, the books of àccount re- 
inalnlng in the possession of the bankrupt, the trustée of the bankrupt, 
whô obtalned possession 'Of the accoùht bocks, had such possession of 
■ the res that the bankruptcy' court mlght' in a summary proceedlng de- 
'' •' termine the rlghts of the parties tci ttocoUectèd accounts. 

■ iÈàstxiT otber cases see satue topic &'K:BV-NtJMBBR la ail Ksy-Number«d DlgesU & Indexa* 
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8. BANKEUPTCT ig=160^^PBErEKENCES — EVIDENCE. 

In a proeeeding to set aside an assignment of book accounts by a 
bankrupt on tbe ground that It effected a préférence, évidence held to 
show that the bankrupt was insolvent at the time the assignment was 
made. 

9. BANKEUPTCT <S=3l66(3) — ^PREFERENCES — EVIDENCE. 

In a proeeeding to set aside an assignment of book accounts on the 
ground that it effected a préférence, évidence held to show that the 
assignée, a stockholder of the bankrupt corporation, who in considéra- 
tion of the assignment agreed to make advances to the bankrupt, knew 
of its insolvency. ' 'if; 

10. BaNKBUPTOT ©=>1^(1) — PREFERENCES — KNOWLEDGE. 

Where a stockholder In a bankrupt corporation, who was aVready a 
créditer, agreed to make further advances in considération of an assign- 
ment to him of book accounts, the assignment will be treated as a préfér- 
ence, the value of the accounts assigned exceedlng the amount of the 
advances and effeçting a preferentlal payment on the debts already due 
the stockholder. ; 

In Bânkruptcy. In the matter of the bankruptcy of Gottlieb & 
Co. On reviéw of referee's order adjudging that the bankrupt's 
transfer of book accounts to Adolph M. Rosenberg was void. Order 
of référée affirmed. 

Philip J. Schotland, of Newark, N. J. (Edwin G. Adams» of New- 
ark, N. J., of counsel), for Adolph M. Rosenberg. 

Kessler & Kessler, of Newark, N. J. (Samuel I. Kessler, of New- 
ark, N. J., of counsel), for trustée. 

RELLSTAB, District Judge. This is a review of' a referee's or- 
der dated November 10, 1916, which, so far as liecessary to be stated, 
adjudged that a transfer of book accounts, made by Gottlieb & Co. 
(a New Jersey corporation, hereinafter called the bankrupt) to Adolph 
M'. Rosenberg, on December 7, 1915, was fraudulent, constituted a 
préférence, and was void against the trustée. It also commarided him 
to deliver to the trustée "ail moneys in his possession or undeP his con- 
trol which were coUected from the said book accounts' and which 
moneys were deposited in the National State Bank according to aif, 
agreement heretofore made between the trustée and the said Adolph 
M. Rosenberg," and that he refrain from making any further col- 
lections on said accounts. ' 

The bankrupt was a manufacturer of hats, and was twice in bank- 
ruptcy, each time on involuntary pétition. In the first proeeeding 
there was no adjudication, but in July, 1915, it composed with its 
creditors, giving thàn notes for the full. amount of their claims, pay- 
able in installments. Rosenberg was a stockholder, under disguise, 
of the bankrupt, from its organization, and a creditor of it in a large 
amount when said composition was effected. The présent bankruptcy 
proceedings were begun Fèbruary 2,) 1916, on which: date a receiver 
was;appointed by this couct.' On Fèbruary 4th, upon filing the com- 
pany'awritten waiver of service of' the pétition and process and con- 
sent tO! an immédiate .adjudication, the company was adjudicated a 
.bankrupt and- rthe cause was referred. On iFebruary 8, 1916, the re- 

i&AfW oàier étëèi'sei same toplc & KET-NUMBETRlo àA'É^^-Numbeir'êa DltieéU &''InaexeB 
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ceiver filed a pétition with the référée, allegingj înteralia, in substance, 
that on December 7, 1915, the bankrupt had transferred ail out- 
standing book accounts then in existence and tbose that might there- 
after be created to Rosenberg for debts due and to become due to 
him; that he believed said assignment wa& made as a préférence, and 
for the pnrpose of himdering, def rauding, and delayîng creditors. On 
the same'day the rëf éfee made 4n order restraining Rosenberg from 
çoîlecting said accoirnts, and ;,reC[ùinng him to show causé why he 
shouldnot turn over the moneys collected on said accounts to the 
receiver or the trustée, when appojnted. On February Uth Rosen- 
berg entered into an agreement with the receiver (the agreement re- 
ferred to ih thé referee's order) whereby it was declared.to be in the 
ïhterest of the estate and Rosenberg that the accounts be collected 
without delay, and.thatan order, be made niQdifying the restraint, so 
as to permit Rosenberg to collect the accounts upon certain condi- 
tions, amongwhich were that the collections should be deposited in said 
National Barik ôf Newark in the name of the receiver, lâter to be 
changed to the trustée to be elected, and Rosenberg, and that the 
acconnt should be held intact until it should be finally determined who 
was entitled thereto. 

The reférfeé made an order carrying out said agreement and Rosen- 
berg collected some of the accounts, and deposited the money thus ob- 
tained in.the bank. It is this deposit, amounting to the sum of $2,- 
719.04, that the order under review directs Rosenbefg to deliver to 
the trustée. In this agreement it was expressly stated that Rosenberg 
4id "not. waiveihis right to objeCt to the jurisdictiôn of the référée 
in determining the disposition of thé book accounts." On March 1, 
l^lô, Rosenberg filed an affi<îavit in response to this rule to show 
cauâef. in; which'he claimed to be an assignée of said accounts for a 
valuable considération, and in possession thereof, and insisted that the 
bankruptcy court had no jurisdictiôn to décide in a summary.manner 
to whom-.gaid accounts beionged, and objected to its doing so. 
-' On ApEih7tib the référée made an order permitting the trustée (the 
receiver îki theméantime having been appointed trustée) to amend the 
pétition (presumably the one made by him as receiver), which order was 
subsequently sustained by Judge Haight of this court on a review in- 
stituted by Rosenberg. In the preamble of. this order it is recited 
that testimony was taken bef ore the référée on the rule to fehow cause, 
and from Rosenberg's pétition asking for said review it would apppar 
that the référée had ruled adversely to Rosenberg's objection to the 
court's jurisdictiôn. No formai order by the: référée ovérruling said 
objection, or one by Judge Haight afifirming the referee's order o£ 
April 7th appears of record; but counsel are agreed that the order of 
April 7th was affirmedj 

On May 17, li916; after the f-eview had béen disposed of, Rosenberg 
filed his answer to said pétition and rule tOi show cause, in substance 
setting up thatby a résolution passed on December 7, 1915, tha bank- 
rupt ;had assigned to* him ail its outstanding accounts then in exist- 
ance and those t^t woùld be created in the future, in considération 
of l^is snpplying raw materials to the bankrupt to enable it tp con- 
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duct its business, and as security therefor, and that in relianee on 
said agreement he had supplied materials which inured to the bank- 
rupt's benefit; that the agreement was not made as a préférence, or 
for the purpose of hindering, defrauding, and delaying creditors, but 
to benefit creditors, by enabling the bankrupt to conduct its business 
and to earn profit; that he held the accounts that he might be reim- 
bursêd for the materials he had supplied after the assignment; that 
the accounts assigned to him and collected prior to the bankruptcy 
proceedings did not equal the amount of the indebtedness of the bank- 
rupt for materials supplied by him in relianee upon the assignment; 
and that there is still due him for materials supplied, a sum in excess 
of the amount of the assigned accounts in dispute. This answer con- 
tained no objection to the jurisdiction of the coui*'t. 

After sununarizing the testimony taken on the issues thus made up, 
the référée certified his findings of fact to be: 

"That GottUeb & Co. waa Insolvent on ttie 7tli day ot Decemljer, 1915. 
That Adolph M. Rosenberg was familiar with and knew the flnandal condi- 
tion of GotUleb & Co. at ail times, and particularly on the 7th day of De- 
cember, 1915, and knew on that day that Gottlleb & Co. was Insolvent. That 
there were creditors of Gottlleb & Co. exlstlng at the time of the passlng of 
the resolution whose daims amounted to aboUt $59,000. That Adolph M. 
Rosenberg procured the transfer of the book accounts in question to him- 
self wlth full knowledge of ail thèse facts. That Adolph M. Rosenberg 
knew that the transfer of thèse book accounts would. prefer him to the 
amount thereof over and above the other creditors of Gottlleb & Co. That 
the bankrupt intended by this transfer to create a préférence in favor of 
Adolph M. Rosenberg." 

He also certified his conclusion of law as foUows: 

"That the transfer of the book accounts by Gottlleb & Co. was a fraudu- 
lent transfer, and was made wlth the Intent and purpose to hlnder, delay, 
and defraud the creditors of the bankrupt, and was received by Adolph M. 
Rosenberg with full knowledge of the Insolvency of the bankrupt and such 
transfer effected a préférence In favor of Adolph M. Rosenberg, and Is void 
as against the trustée, and that the question presented on this review is 
whether the transfer was fraudulent, and was given with the intention, to 
hlnder, delay, and defraud the creditors of the bankrupt, and was received 
by Adolph M. Rosenberg with full knowledge of the Insolvency of the bank- 
rupt, and dld create a préférence in favor of Adolph M. Rôéenberg, and 
Should be declared vold as against the trustée, and whether the book ac- 
counts or their proceeds should be turned over to the trustée." 

Under an arrangement between Rosenberg and the bankrupt, con- 
temporaneous with the composition effected in the first bankruptcy 
proceedings, he was to loan his crédit to the company to enable it to 
secure the raw materialfe needed to continue its business. The first 
installment of the composition notes fell due December 1, 1916. Be- 
fore this, some time in.November of that year, Rosenberg became 
apprehensive about the crédit he was extending to the bankrupt, and 
a Conférence with the other stockholders was had, at which the finan- 
cial condition of the :bankrupt was considered, One of the results 
was an ofïer to pay to the creditors, on December Ist, 12^^ per cent, 
of their claims, instead of 25 per cent., as agreed in the composition. 
This was accepted by nearly ail the creditors, and paid by the bankrupt 
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on th.e date nahied. Another resuit was the passage by the company's 
directors on December 7; 1915, of the following resolution; 

"Whereas, owing to the fa et that the company lias entered Into an agree- 
xnent wlth ail of Its credltors wherebylt has secured an extension of crédit on 
its past Indebtedness, the company has been unable to secure crédit on new 
purchases to any great extent; and 

"Whereas, Adolph J&. Rosènberg Is wllllng to supply ail the raw material 
that the company needs In the manufacture of Its products, provided he Is 
secured against loss: 

"Now, therefore, |je It, and it is hereby, resolved that in considération of the 
said Adolph M. Eosenberg supplylng to the company the raw material that it 
requlres in eondiictfng Its business, the company to secure him against loss 
for ail moneys that he has heretofore guaranteed the payment of , for the bene- 
fit of the company, and agaiust loss for any material he shall hereafter supply 
to the company, hereby seUs, transfers, and assigns ail outstanding aecounts 
which the company now has, and air aecounts which will in the future be 
ereatèd; as sofciii »s they are created,' to' the said Adolph M,. Eosenberg ; 'and 
the financial offieers are hereby authorized and dlrected, as soon as they re- 
çoive any money, or its équivalent^ in payment of any account, to draw the 
company's check for the amount.so received to the order of Adolph M. 
Eosenberg. As spon as the amount received bas been deposited and properly 
credi^ted to the acCouût of the company,. and the said Adolph M. Eosenberg to 
tarri over to the Ûïianeial offieers, out, of (jhe moneys so received by him, the 
amount néeessary foï, payroU each wèek, and at the end ôf each month, he 
Is to reimburse hiraselî for the amoUiit of material he has supplied to the 
company, and the balâriçié, If any, he is to return to the treasury of the com- 
pany; to bf used Hy thë company in its business, In tbe regular manner. 
For his services in this connection, Mr! Eosenberg is to receive the sum pf 
ten dollars per week. 

"Be it further resolved' that, as soon as a;ny gbods are MUed, a duplieate 
bill should be sent to Mr. Eosenberg, and that the secretary shall, under the 
seal of the corporation, deliver to Mr. Eosenberg a certifled copy of thèse 
resolutions, setting forth the contràct whi^ the; company has made In thèse 
resolutions with Mr. Eosenberg, and Mr. Eosenberg, if he accepts same, 
shall signify it by a wrlting to that effect on the minute book of the corpora- 
tion. The conti'act embodied iri thèse resolutions may be términated by tiie 
company at any time, upon paying Mr. ïtosenberg in full for any and ail 
indebtedness the company owes him, and upon seeuring the release of his 
liablllty for any indebtedness that he may hâve guaranteed for the company. 
This arrangement ,may be términated by Mr. Eosenberg upon 30 days' notice 
to the coinpany of his désire to terminate It" 

There was no forrtial assignaient of any pif the book aecounts. From 
that time, howgver, the bills for goods sold were made in duplicata; 
one being sent to the •purchaser, as theretofore, and the other to Rosèn- 
berg. Thèse purchasers, however, were not notified of any assignment 
of their debts until a few days before the présent bankruptcy proceed- 
ings were instituted. In the meantime the bankrupt collected the ae- 
counts, as theretofore, turriing over soine of the i collections to Rosèn- 
berg to reimburse him for cash advanced and merchandise bought by 
him for thè bankrupt's use. The bankrupt's books of account contâined 
no référence to the aileged assignment^ and they passed into thehands 
of the Teceiver without any indication .therein that the open aecounts 
appearing were not the property of the: bankrupt. Subsequently the 
receiver^ learning of the passage of said résolution, and that Rosèn- 
berg had collected some of the aecounts, 'and was endeavoring to col- 
lect the remainder, filed the pétition and obtained the rule to show 
cause ofFebruary 8, 1916, 
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[1] As to the référée' s jurisdiction. On behalf ôf the trustée, it 
îs contended that this question was disposed of on review of the ref- 
eree's order of April 7th. This, however, is not the case. Rosenberg's 
objection to the referee's jurisdiction, reserved in the agreement of 
Bebruary llth and distinctly interposed in his said affidavit of March 
Ist, was undoubtedly overruled by the référée when or before he made 
the order of April 7th; and while such jurisdictional challenge may 
hâve been pressed upon this court when reviewing said order, yet that 
order did not deal with the question of adverse claimance, and its 
affirmance did not necessarily involve a considération of that question. 
Rosenberg having at the outset unequivocally objected to the referee's 
jurisdiction, and never having expressly waived it, and the order now 
under review being the first made by the référée determining the 
ownership of said accounts, the jurisdictional question is still alive, un- 
less Rosenberg's failure to renew such objection in his answer of May 
7th, which went to the merits of the controversy, estops him f rom 
rajsing it now. 

[2] In Re Komit Mfg. Co. (D. C.) 192 Fed. 392, 395, 27 Am. 
Bankr. Rep. 244, 258, the writer said : 

"It Is èlementary law that neither at law nor In equlty can a challenge 
to the Jurisdiction be jolned wlth a défense to the merits. When this la 
dbne, the court will disregard the objection to the jurisdiction, and put the 
défendant to his défense." 

That proposition has the support of Jones v. Andrews, 10 Wall. 
(77 U. S.) 327, 19 L. Ed. 935; but, as in the case of Re Komit Mfg. 
Co. respondents were held not to be adverse claimants, that statement 
was obiter. In the présent case the answer to the merits was not in- 
terposed until after the objection to the jurisdiction was overruled. 
In such circumstances pleading to the merits is not a wai^è'r of the 
objections. Harkness v. Hyde, 98 U. S. 476, 25 L. Ed. 237; In re 
Indiana Transportation Co., Petitioner, 244 U. S. 456, 37 Sup. Ct. 717, 
61 L. Ed. 1253; Poster Milburn Co. v. Chinn, 202 Fed. 175, 122 C. 
C. A. 577. 

[3, 4] The receiver's standing to challenge Rosenberg's right to 
such book accounts was denied before the référée and is questioned 
hère. At the time the receiver's said pétition was filed an adjudication 
had been entered. The proceedings had therefore entered upon the 
second stage. They were no longer primarily concerned with the sta- 
tus of a person and whether he had committed an act of bankruptcy^ 
but with the administration ôf à bankrupt's property. Adjudication 
having taken place, the receiver was no longer merely a custodian of 
property whidi might be ordered returned to the alleged bankrupt, 
but of property which was then in the course of administration. In 
addition to the duties devolving ùpon him as a préserver of property 
actually in his possession, he would be a proper person, pending the 
appointment 'oi a trustée, to carry out any orders that the court might 
make for the enforcement of the provisions of the Bankruptcy Act 
under section 2, subd. 15. It would be his duty, as well as his privi- 
lège, to bring to the court's attention any matters which suggested the 
advisabiUty of making such order. 
245 F.— 10 
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His pétition ôf. February 8th was in Une with his duty. It called 
for no other. than summary action. The ref eree's . order to show 
cause, with ad intérim restraint of the same date, wàs within his power, 
and in the absence of objection to his jurisdiction, and upon a propei* 
showing, he would hâve been justified in making an order that the 
respondent tum over ail the collections he had made on such book 
accounts, whether received befbre or after tlie institution of said bank- 
ruptcy proceedings. However, Rosenberg's objection called for a pre- 
liminary inquirywhether he was an adverse claimant within the mean- 
ing of section 23, and, if so, whether the res involved in that contro- 
versy was in the possession or control of the bankruptcy court. While 
the referee's rule covered collections made before the bankruptcy pro- 
ceedings were begun, his order does flot direct the return of such col- 
lections. As to those, Rosenberg's possession prevented them from 
becoming a part of the res which passed into custodia legis with the 
filing of the pétition in bankruptcy. M the absence of consent or 
waiver, thèse collections could not be recovered by summary action, 
the only kind exercised in the proceedings under review. In re Rath- 
man, 183 Fed. 913, 106 C. C. A. 253; 25 Am. Bankr. Rep. 246; and 
cases cited, The référée properly excluded such collections from the 
présent order. 

[5-7] As to the uncoîlected accounts. Whether the référée had 
summary jurisdiction to détermine the right to the uncoîlected ac- 
counts dépends upon whether they had become a part of the res, and 
that is to be determined as of February 2, 1916, the date when the 
pending bankruptcy proceedings were begun. Thèse accounts appear- 
ed'dn the bankrupt's books of account as a part of its assets. Rosen- 
berg had no possession of, or control ovér thèse açcçunts, other than 
could be.,dêrived from thé résolution of December 7th, and his custody 
of one of the duplicate bills issued after said accounts were created. 

Book' accounts are but évidence of moneys due, They are choses 
in action, as distinguished from choses in possession. Bills are but 
copies of sùch accounts. An action on book account is one of the recog- 
nized remédies .in New Jersey to recpver the moneys due for goods 
sold and deliverèd, and books of account, properly prpven, are prima 
façïe évidence, ^of the right to so recover. See 1 N. J. Dig. Ann., pp. 
71, 72. Thè bankrupt's resolution df December 7th did not put Rosen- 
berg in posséssibn of any accounts. If valid, they gave him but the 
right to the moneys due or to become due on said accounts. This is 
so as, to the accounts in existence at tha:t time; a fortiori, as to those 
yet tb be created. 

it is to be noted that, while this resolution purports to assign the 
bankrupt's accounts, existihg and to l^e created, tô secure Rpsenberg 
against loss forall.past guaranties and future supplies of materials, 
yefc it ccintemplated that they were tO be collected by the bànkrupt. 
Rosenberg wàs to be fumished with a duplicate bill of ail sales made, 
but he was not authorized to make any collections. By this resolution, 
if yalid, said accounts, though charged with a lien in f avor of Rosen- 
ber-g, continued ii;i the possession of the bànkrupt, and from the filing of 
the creditors' involuntary pétition were in custodia legis, and on ad- 
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judication were subject tp the summary jurisdiction of the bankruptçy 
court. The physical possession by the receiver of the books of aceount 
gave him at least constructive possession of the unpaid accounts therein 
recorded. He thereby pbtained ail the indicia of possession that usual- 
ly accompany the transfer of property of that character f rom the bank- 
rupt to the trustée. 

The possession by Rosenberg of duplicate bills of such accounts 
before the institution of bankruptcy proceedings did not oust the 
bankrupt of its possession of , or control over, said accounts ; and the 
institution of such proceedings gave him no greater rights in that re- 
spect. In such circumstances, whatever rights Rosenberg had in 
thèse accounts, f ollowed them into the bankruptcy court, where, af ter 
adjudication, in case of dispute, such -rights are to be litigated and de- 
termined. Q'Dell v! Boyden (C. C. A. 6) 150 Fed. 731, 80 C. C. A. 
397, 10 Ann. Cas. 239 ; 17 Am. Bankr. Rep. 756. - 

[8] The référée having jurisdiction to summarily détermine the 
right to said uncoUected accounts, what of his finding that those cover- 
ed by said agreement of February 11, 1916, belong to the estate, and 
that the money coUected thereon should be deUvered to the trustée? 
There having been no adjudication in the first bankruptcy proceedings, 
there is no légal presumption that Gottlieb & Co. was insolvent, within 
the meaning of the bankruptcy law, at the time such proceedings were 
brought to an end. As noted, the composition called for payment of 
the entire indebtedness. That at that time the company was unable to 
meet its obligations as they matured will be presumed f rom said com- 
position ; but the composition does not prove that the aggregate of the 
company's property would not, at a f air valuation, be sufficient to pay 
its debts. That at the institution of the présent bankruptcy proceedings, 
less than seven months after such composition, the company was hope- 
lessly insolvent, is undoubted; but was it so on December 7th, when 
said resolution was passed? The testimony directly bearing on the 
f air value of the company's property as of that or an earlier date, while 
meàger, yet, when taken in connection with the bankrupt's then financial 
difficulties and its hopeless insolvent condition very shortly thereafter, 
without any évidence of an intervening cause to aceount for the latter 
condition, tends to a mental pronouncement that it was insolvent on 
that date. The référée so f ound, and his finding has my concurrence. 

[9] Did Rosenberg then know it? He bore a very close relation- 
ship to the bankrupt. He was a stockholder from the beginning, and 
at ail times familiar with the company's business. This placed him in 
a différent class from ordinary creditors. At the time of such compo- 
sition the bankrupt was indebted to him in a large amount for merchan- 
dise sold to it and for his accommodation indorsements of its commer- 
cial paper. His opportunities to ascertain the exact financial condition 
of the bankrupt during its entire business career were unhampered, and 
the very largeness of his interest as a creditor would be likely to impel 
him, as it did, to become conversant with the company's financial needs 
on and after its resumption of business following the composition. 
The first payment of the bankrupt's old debts, under the composition, 
would be due in six months. In the meantime, while relieved of the 
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pressure of such payment, ît would be in néed of capital (money or 
crédit) to carry on its business, eut of the profits of which it expected 
to meet the terms of such composition. With knowledge of this, Rosen- 
berg undertook to finance such business. This he did by furnishing 
to it f rom time to time the raw materials on his own crédit and advanc- 
ing cash to pay for labor as required. 

Seemingly thfere never was a time after the company resumed busi- 
ness that Rosenberg would not hâve had reasonable cause to beHeve 
that an assigntoent or pledge to him of the company's book accounts 
would give him a larger percentage of its assets than other creditors. 
In November, becausé of the company's failure to pay for the advanc- 
€s made by him in Octobër, Rosenbéfg became considerably concerned 
about the company's finances. Conférences and ïiegotiations then took 
place, which resultéd ïn the passage of the résolution of Deoember 
7th. If at no time beforé such conférence Rosenberg was âpprised of 
the fihanciàl condition of the cbmpàny, he learned it then. Thé référée 
found he had knowledge of the company's insolvency at the time said 
resolution was passed, and I fully agrée with him in that conclusion. 

[10] Dofes such knowledge disentitle him to the moneys rfealized 
frpm the bobk accounts in questioti? They weré intended to secure 
him, not merély for antécédent debts, but also fof advances al terwards 
to be made, and becausé of this fact Greey v. Dockéhdorflf, 231 U. S. 
513, 34 Sup. Ct. 166, 58 L. Ed. 339, 31 Am.i Bankr. Rep. 407, is relied 
upon to sustain the contention that said secUrity was valid and that the 
referee's order should be reversed. The présent case, however, is rad- 
ically différent, becausé, first, in the DockendorflF Case the assignée of 
the bbok accounts did not know that the debtor was jnsolvent; and, 
second; though'advances were made by Rosenberg in cash and goods 
after the passage oî the resolution, the àggregate of the collections paid 
to Rosenberg f rom thë bankrupt's book accounts and the value of mer- 
chandise returned to him or to others for his benefit, between the 
date of the passage of the resolution and the institution of the bank- 
ruptcy proièedings, exceeded thé aggregate of the cash and merchan- 
dise f urnished by hirh during said period. 

National City Bank v. Hotchkiss, 231 U. S. 50, 34 Sup.^ Ct. 20;- 58 
L. Ed. 115, 31 Am, Bankr. Rèp: 291, dîstinguished in the Dockendorff 
Câ'se, is more in^poînt oh the question of knowledge of insolvency. 
The f acf that under sû'ch security Rosenberg received moire than; the 
advaricés màde takes it withdiit the-Dockendorf? Case, and bars his 
right to the accounts now undef' considération. 

The order uiidëf feview isaffirtnéd. 
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ALBERT et al. v. BASCOM et al. 
(District Court, W. D. Texas, Austln Division. June 14, 1917.) 

No. 279. 

1. CotTKTs <S=>268 — Fedehal. Courts— Jubisdiction. 

The fédéral District Court Is wlthout jurlsdictlon solely on the ground of 
dlverslty of citlzenshlp where neither plalntlfifs nor défendants are dtl- 
zens or résidents of the forum. 

2. Courts <S=>269 — Fédéral Courts — Jurisdiction. 

A suit to establish a lien upon or claim to property brought under 
Judlcial Code, § 57 (Act March 3, 1911, c. 231, 36 Stat. 1102 [Comp. St. 
1916, § 1039]), providing that, -when In any suit commenced In any District 
Court to enforce any légal or équitable lien upon or clalm to, or to re- 
move any incuœbrance ou the tltle to real or personal property wlthln the 
district, one or more of the défendants shall not be an inhabltant of or 
found withln the district, or shall not voluntarily appear, It shall be 
lawful for the court to make an order dlrectlng such absent défendant or 
défendants to appear, etc., which shall be served on such défendant or de- 
fendants If practlcable wherever found, or where personal service Is not 
practlcable, such order shall be published, may be malntalned' in the 
fédéral District Court for the state where the property Is sltuated, tliough 
nelther plalntifE nor défendant Is a résident thereof. 
8. Liens ®=»3 — Ageeement — Effect. 

One tenant in common dled, devlslng her interest to plalntlfifs, and 
nomlnated another of the tenants in common as trustée to hold the prop- 
erty durlng the mlnority of plalntltfs. Without ever having accounted, 
the trustée dled. PlalntifCs then executed partition deeds, the trustée hav- 
ing devised his Interest to the other original cotenants. The parties en- 
tered Into an agreement that the exécution of the partition deeds should 
not walve any rlght or clalm plalntifEs mlght hâve agalnst the estate of 
the deceased trustée, or walve any rlgbts they mlght hâve to subject any 
of the property conveyed to their clalm, but that ail rights should be pre- 
served as though the deeds had not been executed. Held, that the agree- 
ment merely preserved the rights that plalntifEs alrëady had, and dld not 
establish 1b their f avor any lien on the lands of the deceased trustée. 

-4. JUDGMENX (S=)17(.;j — l'iiUSOXAL JUDGMENT — PBOCESS ÏO SUSTAIN. 

The fédéral District Court is without power to enforce a personal Judg- 
ment upon citation of publication. 

5. Bquitt <S=»363 — Dismissal of Biix. — Fleading. 

On motion to dlsmlss a bUl for want of jurlsdictlon, only the averments 
therein can be consldered. 

6. Tknanct in Common (@=»18 — Liens — Adjustment. 

Where one tenant In common was trustée for others; the cestuls «iue 
trust cannot, by analogy to the équitable liens enforced In partition, estab- 
lish a lien on the share of the trustée In the common property ; even in 
partition proceedlngs a spécifie lien on particular property is denled, and 
only those liens arlslng out of the relatlonshlp of the parties to the lahd 
can be enforced. 

7. BxecUtobs and Administratoes iS=»133 — Liens — Enfobcement. 

Under Vemon's Sayles' Ann. Civ. St. Tex. 1914, § 3235, the estate of a 
décèdent vésts in his devlsees subject to payment of his debts, whlle credi- 
tors' clalms constitute a lien on ail of the property of the estate ; aiid this 
lien, which Is gênerai,; can be enforced by means of administration. 
■ê. Courts ®=»269 — B^dee^î^ CoUbts — Jueisdiction — Lien. 

'One tenant in common who was trustée pt the interest of plalntlffs in 
the common property and who dled without having accounted devised his 
interest 'to' défendants. Nelthèt plalntlffs nor défendants were résidents 
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of the State In whlch was located the common property. Held that, as 
a créditer of a décèdent has no lien for his debt on any partieular property 
of the deceased, plaintifls could not, ilhder Jùdicial Code, | 57, maintain in 
the fédéral District Court for the state whereln was located the property 
a suit to enforce an alleged lien as creditors of deceased trustée. 

9. COUETS ©=3269'— E^DEBAL JUBISDICTION — NATUEE OF SUIT. 

A suit by créditer against heirg holding the lands of décèdent debtor to 
subject .lands to payment of clalins is one, in personam, and not in rem, 
and hence, where the heirs or devisees of the décèdent debtor were not 
résidents of the state in whlch was located the land, and plaintiffs were 
also nonresidents, such suit could not be maintalned In, the fédéral Dis- 
trict Court for the state under Jndlciar Code, § 57, on the theory thàt It 
was one In rem to estàblish a lien. 

10. CouBTs ©=»269 — Fedeeal Courts— Jubisdiotion. 

IJnder Judiclal Code, § 57, authorlzlng a suit against nonresldent de- 
fendants to enforce a lien on land, the lien must be a pre-existing one, and 
not one causeà by the Institution of the suit itself. 

In Equity, Bill by Mary C. Albert and others against Alpheus W. 
Bascom and others. On motion to dismiss. Motion granted. 

Y; %. Brooks, of Austin, Tex., for plaintiffs. 

Fiset, McCletidon & Shelley, of Austin, Tex., for défendants. 

WEST, District Jiidge. The défendants, limiting their appearance 
solely to contesting jurisdiction, move to dismiss the bill upon grounds 
specified: ' 

I. That none of the défendants are résidents or citizens of the state 
of Texas, but are résidents and citizens of the state of Kentucky. 

II. That the action is not to enforce any légal or équitable lien up- 
on or claim to real or personal property within the Western district 
of Texas. 

Concerning objections I and II: • 

[i, 2] Jurisdiction may obtain/ though nOne of the défendants are 
résidents and citizens of the state of Texas. Diversity of citizenship 
alone would not suffice where neither plaintiffs nor défendants were 
résidents or citizens of the state of the forum. In re Wisner, 203 U. 
S'. 449, 27 Sup. Ct. 150, 51 t. Ed. 264; Foulk v. Gray (C. C.) 120 Eed. 
156. But plaintiffs are asserting a lien upon certain real property sit- 
uated within this jùdicial district, thus seeking to bring the action with- 
in the provisions of section 57 of the Jùdicial Code, formerly section 8 
of Act March 3, 187^^ c. 137, 18 gtat. 472. Neither plaintiffs npr dé- 
fendants are résidents or citizens of the state of Texas. The plaintiffs 
are résidents and citizens of the states of Maryland and Idaho, the de- 
fendants of the state of Kentucky ; the situs of thé rem being within 
this Western Jùdicial District of the state of Texas. 

A suit to estàblish a lien upon or claim to property under section 57 
of the Jùdicial Code may be maintained in the district of the state 
where the property is situated, though neither plaintiff nor défendant 
is a résident thereof. Kentucky CoalL. Co. v. Minerai Devel. Co., 
219 Fed. 45; Gillespie v. Pocahohtàs C. & C. Co. (C. C.) 162 Ped. 742; 
Goodman v. Niblack, 102 U. S. 556, 26 L. Ed. 229, So'îar as objec- 
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tiens I and II are concerned, jurisdiction dépends on whether or not the 
action is one to establish a lien upon the land in question. 

Allégations of Plaintiffs' Original Bill. 

[3] The plaintiffs, styling themselves creditors, file suit December 
8, 1910, against the two Bascoms individually and as joint executors 
of the estate of S. Clarke Bascom, who died October 17, 1909. Plain- 
tiffs' rights originate by the ternis of the will of their mother in 1883. 
The estate consisted of lands situate in the> states of Kentucky and Tex- 
as, held in common prior to the death of testatrix, one-f ourth each to 
(1) Mary C. Albert, plaintiffs' mother, (2) S. Clarke Bascom, (3) Al- 
pheus W. Bascom, (4) John R. Bascom, brothers of testatrix, résidents 
of Kentucky. By the terms of the will the one-fourth share or inter- 
est in the common estate passed to plaintiffs, then minors, to be held 
in trust by S. Clarke Bascom until plaintiff Fannie Pleasants reached 
the âge of 21. The trustée was given full power to lease, sell, and 
convey, to invest ïuid reinvest, holding proceeds subject to the trust. 
The plaintiff Fannie reached the âge of 21 in 1898. No report or ac- 
counting of any character is alleged to hâve been made by the trustée, 
S. Clarke Bascom, up to the date of his death in October, 1909. His 
will was probated in the Bath county court, Ky., December, 1909. By 
its terms ail his interest in the common property passed to his broth- 
ers, Alpheus and John R., who were named his executors, subject, as 
alleged by plaintiffs, "to whatever claim they might hâve against 
same." 

Plaintiffs allège that: 

"UpoQ careful Inquiry they are advised, and so charge, that the value ol 
the Personal property belonglng to the estate of S. Clarke Bascom Is fliade- 
quate to satisfy their clalm, and that there is no Personal property of sald 
estate within the jurisdiction of thls court belonglng to safd estate." 

Three tracts are described as being in the state of Texas, and al- 
leged to be a part of the original common holding in proportions as 
hereinbef ore set out. The undivided one-fourth part theretof ore owned 
and held by S. Clarke Bascom was by his will devised to the said Al- 
pheus W. and John R. Bascom; The one-fourth part of thèse three 
tracts of land were conveyed by plaintiffs and défendants by deeds 
called, partition deeds to the défendants Alpheus W. and John R. Bas- 
com, and contemporaneous therewith, on November 23, 1909, plaintiffs 
and défendants entered into an agreement in writing (Plaintiffs' Ex- 
hibit No. 3), plaintiffs alleging: 

"That the légal and équitable effect of sald agreement Is to glve the claim- 
ants herein a lien against the interests of the de\'isees of the late S. Clarke 
Bascom in the aforesald tracts, • * » -with the right to enforce the sale 
thereof for the purpose of satisfying their clalm." 

A careful inspection of Plaintiffs' Exhibit No. 3, being the agree- 
ment referred to, does not bear out theTr claim that a lien was there- 
by fixed upon the interest in the tracts conveyed with the right to en- 
force same by sale. The agreement in effect merely négatives any in- 
tention on part of the plaintiffs by the exécution of the said partition 
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deeds to waive any rights or daims against the estate of S. Clarke 
Bascom as follows: 

"And do not waive any rights that they hâve, If any, to subject any of the 
property conveyed by the above-mentloned partition deeds; » * * that 
whatever rights they hâve or ever had to requlre payment and collection of 
any such trust funds or property are as well preserved slnce the exécution of 
sald partition deeds as they were before." 

No claim of damage or dereliction is alleged against Alpheus W. 
and John R. Bascom as individual défendants, nor any claim of dam- 
age or dereliction against them as executors of the estate of S. Clarke 
Bascom, other than as being the successors as heirs, devisees, and exec- 
utors holding right,, title, and possession of the tracts of land upon 
which lien is asserted as gênerai creditors. The prayer is that S. 
Clarke Bascom's interest in the Texas lands be seized by a receiver 
of this court, whose appointment is also prayed for, and same soldi 
to pay plaintifïs' claim and those of other creditors who may unité with 
them. Service by publication on the défendants named is prayed 
for. The court is without power to enforce a personal judgment up- 
on citation by publication. , The , action is based upon the assertion 
of a right to enforce a lien on spécifie property within the district. 
Ail material allégations of thebill bearing upon the question hâve been 
carefully stated and considered. 

[4] Â vital question is vs^hether or not the action is in rem. The bill 
does not definitely assert any right of lien upon the S. Clarke Bascom 
interest in the Texas lands, except through the terms of the agreement 
between parties plaintiflf and défendant known as Plaintiffs' Exhibit 
No. 3. This instrument, as already noted, wholly fails to fix or dé- 
clare any lien upon any spécifie property, leaving the parties to such 
rights as they were in law entitled independent of the agreement. If 
plaintififs are relying upon some statutory or implied légal of équitable 
lien, the bill fails to make any affirmative allégation or prayer to that 
effect. Only such may be considered. 

Plaintifïs' daim of jurisdiction as being an action in rem for the en- 
forcement of a contract lien upon spécifie property with prayer for 
foreclosure could at this sta:te Very properly be denied, since the agree- 
ment exhibited wholly fails in the ^legal effect claimed by plaintiffs. It 
does appear, however, from the bill that, independent of obligations im- 
posed on S. Clarke Bascom, deceased, as trustée, the relation of coten- 
ancy as to the lands sought tobe subject to lien has existed between 
plaintiffs and défendants and their privies since 1883. It also appears 
that the bill is brought by plaintiffs as gênerai creditors ofthè estate 
of S. Clarke Bascom, and the question arises whether, as cotenant 
creditor or gênerai creditor, plaintiffs are by law given a spécifie lien 
upon spécifie property. , 

[5] Plaintiffs are not seeking recovery of S. Clarke Bascom's estate 
because of any default of obligation on his part as cotenant. In the 
castiûg of accounts sought ho claim of indebtedness or damage to them 
is alleged against him as cotenant. Without pleading to support such a 
claim, even though pressed in argument, it must be disregarded as an 
élément affecting the jurisdiction. of the court. The gist of coraplain- 
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ants' bill is for recovery against their trustée for failure to account 
for moneys received by him from sales, leases, rentals, incomes, etc., 
ail arising out of the trust relation ; the assertion of a lien as existing 
against certain lands of his estate in Texas; for possession, appoint- 
ment of receiver, and foreclosure. 

[6] In partition, which is not sought hère, the law is that equities 
which may be adjusted and enforced in a suit for partition are such 
only as arise out of the relation of the parties to the common prop- 
erty; ordinary instances of the équitable lien thus arising are where 
one tenant in common has discharged incumbrances, paid taxes, pur- 
chased claims, and paid part of purchase price. Freeman, Cotenancy 
and Partition, §§ 506 and 512; Niday v. Cochran, 42 Tex. Civ. App. 
292, 93 S. W. 1027. In Hume v. Howard (Tex. Civ. App.) 48 S. W. 
202, Justice Key holds that even a contract by tenants in common to 
pay a cotenant their share of expense of procuring their share in an 
€state does not create a lien on the property awarded. Being a disburse- 
ment for account of the common good to the common property, it 
would occupy a higher plane than the claim of a gênerai créditer who 
is proceeding independently against spécifie property, as in this case. 

Even in partition proceedings the spécifie lien on particular prop- 
erty is denied. The question is settled by the Suprême Court of this 
State in Kalteyer v. Wipfï, 92 Tex. 673, 52 S. W. 63, which holds that 
a tenant in common has no lien upon the share of his cotenant for 
rents received by the latter without his share, in such sensé as to en- 
title him to maintain a simple action for debt and foreclosure there- 
for. The présent action is not one of cotenant seeking recovery or 
relief against cotenant as such, but one of cestuis que trustent, as cred- 
itors against the décèdent trustee's heirs and executors, for debt and 
accounting. 

[7, 8] What character of lien does the law give plaintiffs, gênerai 
creditors, upon spécifie property of décèdent debtor's estate? On 
the death of S. Clarke Bascom his estate vested in his devisees 
subject to the payment of his debts. Vernon's Sayles' Ann. Texas 
Statutes, vol. 2, § 3235. Plaintifïs' claims against décèdent Bascom 
constitute a lien upon ail of the property of his estate subject to the 
payment of debts, and this lien may be enforced by the creditors by 
means of administration. A gênerai lien in favor of ail creditors up- 
on ail of the estate exists, altJiough no gênerai créditer has a lien for 
his debt on a particular pièce of property. Moore v. Moore, 89 Tex. 
33, 33 S. W. 217. The gênerai charge or lien of creditors against a 
decedent's estate in favor of creditors should be enforced by adminis- 
tration. Sometimes this resuit is accomplished through a suit for par- 
tition having the heirs and creditors bef ore the court. Freeman on Par- 
tition, §§ 506-512 ; Kalteyer v. Wipfï, 92 Tex. 673, 52 S. W. 63. The 
suit at bar is neither an "administration" nor one for partition, but that 
of gênerai creditors seeking to enforce a spécifie lien for their debt on 
a particular pièce of property, which lien, as such, the court in Moore 
V. Moore déclares does not exist. 

[9] Is the action in rem or in personam? Suits by creditors against 
heirs holding lands of a décèdent debtor to subject the lands to payment 



154 245 FEDERAL REPORTER 

of claims are fréquent. One of the early leading cases îs Webster v. 
Willis, 56 Tex, 472. The action is identical in some respects to the 
one under considération. Willis, creditor, in an action for debt, hold- 
ing a note of Sanderson, décèdent, sues unknown heirs and asserts the 
gênerai lien as existing on a particular tract of land, prays for seizure, 
foreclosure of lien, etc. Service was had by publication. The court 
says : 

"This proceedlng Is not based ujKm any spedflc lien upon the land whîch 
was deereed to be sold ; the cause of action • * • rested upon a supposed 
cause of action in personam agalnst the heirs of Mrs. Sanderson" — citing 
State V. Lewellyn, 25 Tex. 797 ; Yancy r. Batte, 48 Tex. 59. 

The court déclares on page 476 that: 

"A charge or lien upon the property in the hands of an heir seems to be 
gênerai and in favor of ail ereditors allke, but not glving a specifled lien to 
any particular creditor and on any specifled property." 

In reversing and remanding a decree of the lower court awarding 
foreclosing of creditor's lien on particular property, the court on page 
477 says : 

"The law «Witemplates a personal judgment. The judgment in this case 
does not confonn to thJs view of the statute ; it is franied upon the theory that 
the proceeding is wholly in rem, and the decree in effect is a condemnation of 
the land as upon proceedings to foreclose a mortgage or other spécifie lien." 

Referring to the effect of this décision and approving same, Justice 
Brown, in Moore v. Moore, 89 Tex. 33, 33 S. W. 218, says: 

"Under our décisions it Is held that, wlien property is distributed among 
the heirs and a debt against the ancestor remains unpaid, the creditor xnay 
eue the heir and recover a personal judgment against him for the debt, to the 
amount of the value of the property received by the heirs from the estate, but 
that a Judgment cannot be entered foreclosing a lien upon that property." 

Approving Webster v. Willis and State v. Lewellyn, Chief Justice 
Willie, in a suit where a gênerai créditer obtained judgment subjecting 
property of décèdent debtor in possession of heirs to foreclosure of 
gênerai statutory lien (Mayes v. Jones, 62 Tex. 355), reversing the 
judgment, says: 

"We think that the court also erred in foreclosing a lien upon the "Wilson 
county land and in deereelng Its sale in satisfaction of the judgment. Our 
statute does not give any creditor a lien upon any spécifie pièce of property of 
the deceased debtor by reasoh of its descent to liis heirs. The entire ereditors 
of the deceased hâve tiie right to subject such property to the payment of 
their debts ; and to that end they, or any one of them, may sue tue heirs for 
the debt, and obtain judgment to the estent of the property received by the 
heirs from their deceased ancestor. Thè suit is iii personam, and the heir 
may show in défense that he has received no assets' by descent, and prevent 
any recovery whatever agalnst himself, or limit the recovery to the amount 
Bo received. The judgment when recovered is concluslve of the fact that the 
heir has received assets to the amount for which it is renderad, and aa ex- 
écution issues upon it as in case of any other judgment in personam." 

The effect of thèse décisions conclusively show that the plaintifïs' 
right of action as gênerai ereditors having claims against property of 
a décèdent debtor invoking the gênerai statutory lien is one in perso- 
nam, and not in rem. This court cannot entertain jurisdiction under 
the provisions of section 57 of the Judicial Code unless the suit is orie 
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in rem, because, as before stated, independent of the provisions of the 
Code, no personal judgment could be rendered by this court upon serv- 
ice by publication; none of the défendants being résidents or citizens 
of Texas. 

[lOj The lien must hâve existed anterior to the suit. Circuit Jus- 
tice Lowell in Dormitzer v. Illinois Bridge Co. (C. C. Mass. 1881) 6 
Fed. 218, defining the character of lien or claim to property ref erred to 
in the then récent act of March, 1875, now section 57 of the Judicial 
Code, in a case of attachment of property of an absent défendant, on 
demurrer to jurisdiction, sustaining same, says: 

"A récent statute gives thèse courts jurisdiction to enforce a lien upon or 
claim to, or remove an incumbrance or lien or cloud upon the title to, real or 
Personal property wlthln the district, though the défendants, or some of them, 
may not be either Inhabitants thereof or found therein, first giving notl(» to 
the absent défendants. St. 1875, c. 137, par. 8 ; 18 St. 472. But this means a 
lien or title existlng anterior to the suit, and not one caused by the institu- 
tion of the suit itaelf." 

This early interprétation of the meaning of the act has been sus- 
tained and approved in the following cases: Morris v. Graham (Ç. 
C.) 51 Fed. 56; Jones v. Gould (C. C.) 141 Fed. 700; Shainwald v. 
Lewis (D. C.) 5 Fed. 510; Jones v. Gould, 149 Fed. 154, 80 C. C. A. 
1; W. U. Teleg. Co. v. L. & N. Ry. (D. C.) 201 Fed. 944; Bucyrus 
Co. V. McArthur (D. C.) 219 Fed. 268; Wabash R. Co. v. West Side 
Beit Co. (D. C.) 235 Fed. 647; Scott v. Neely, 140 U. S. 113, 11 Sup. 
Ct. 712, 35 L. Ed. 358; Cates v. Allen, 149 U. S. 451, 13 Sup. Ct. 
977, 37 L. Ed_. 804. 

The action is not one to enforce a spécifie lien upon spécifie prop- 
erty existing prior to the suit as contemplated by the statute. 

For the reasons stated, it appears that défendants' grounds of ob- 
jection to the jurisdiction are well taken. Their motion to dismiss 
plaintifïs' bill should be sustained ; and it is so ordered. 



KBATING V. PENNSTLVANIA OO. 

(District Court, N. D. Ohlo, E. D. September 11, 191T.) 

No. 9526. 

1. Eemoval of Causes ®=»12 — Riûht to Remove — Actions Between Citi- 

zens. 

An action between citizens of différent atates cannot be removed to 
the fédéral court, under Judidal Code (Act March 3, 1911, c. 231) § 28, 
36 Stat. 1094 (Comp. St. 1916, § 1010), unless the court to which removal 
Is sought would hâve had jurisdiction, under section 51 (section 1033), had 
the action been Instituted therein. 

2. Eemovax, of Causes ©=106 — Jurisdiction-^Waivkb. 

Where an action between citizens of différent states la removed to a 
fédéral court, which would not hâve had jurisdiction under Judicial Code, 
§ 51, the objection to the court's want of jurisdiction is waived, when- 
ever the party objecting to removal appears for any purpose, except to 
object to the jurisdiction over his person. 
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S. Courts <®=90(4)— Précédents — Judicial Code. 

While those sections of the Judiclary Act of 1887 (Act March 3, 188T, 
c. 373, 24 Stat. 552), as amended in 1888 (Act Aug. 13, 1888, c. 866, 25 
Stat. 433), relatlng to the jurisdiction of fédéral courts, removal of 
causes and venue hâve been to some extent ehanged In phraseology, the 
act having been divided Into numerous sections by the Judicial Code, the 
scope of the act was not changed, and décisions under the Judiciary Act 
hâve the same efCect as if declded under the Judicial Code. 
4. Bemoval of Causes ©=5l02 — Kight qv Eemovax — Jukisdiction of Féd- 
éral Court — "Inhabitant." 

Judicial Code, § 24 (Comp. St 1916, § 991), déclares tbat District 
Courts shall hâve original jurisdiction of sults between citizens of différent 
States, and between citizens of a state and foreign states, citizens, or sub- 
Jects. Section 28 déclares any suits of which the District Courts are 
glven jurisdiction by the Code may be removed by the défendant or 
défendants therein, being nonrèsldents of the state where Instltuted. Sec- 
tion 51 déclares that no civil suit shall be brought in any District Court 
against any person by any original process or proceeding In any other 
district than that whereof he Is^ an inhabitant, but where the jurisdic- 
tion is founded only on diversity of citlzenship suit may be brought in 
the district of the résidence of elther plaintifC or défendant. An alien 
sued défendant, a foreign corporation, in the courts of a state other 
than that of its domicile. On pétition of défendant the cause was re- 
moved to the fédéral District Court. Held that, as plaintiff was an 
alien, he was not an inhabitant of the state in which suit was Instituted, 
for the Word "inhabitant," as.used in section 51, is synonymous with 
"citizen" or "résident," and in, its application to corporations refers to 
the state in which they were chartered, and hence the motion to remand 
must be denled, though the District Court cannot, In an action between 
citizens of difCerent states, enterfUu jurisdiction under pétition to remove, 
where suit could not originally hâve been brought therein, for suit In 
thls case might hâve been brought in District Court to which the action 
was removed; the restrictions not applying because of plaintiff 's alienage. 

[Ed. Note. — For other définitions, see Words and Phrases, Mrst and 
Second Séries, Inhabitant.] 

At Law. Action by Patrick J. Keating against the Pennsylvania 
Company, begun in the state court and removed to fédéral court. On 
motion to remand. Motion denied. 

S. V. McMahon, F. W. Zimmerman, and C. W. Dille, ail of Cleve- 
land, Ohio, for plaintiff. 

Squire, Sanders & Dempsey, of Cleveland, Ohio, for défendant. 

WESTENHAVER, District Judge. The plaintiff is an alien sub- 
ject of the king of Great Britain, and the défendant is a corporation 
organized and existing under the laws of the state of Pennsylvania, 
and having its principal office in that state. The défendant is, there- 
fore, a citizen and résident of the state of Pennsylvania. This action 
was brought in the court of common pleas of Cuyahoga county, Ohio, 
and on application of the défendant, made in due time, was remoyed to 
this court. The plaintiff now appears specially, and moves to remand 
on the ground that, on the f acts above stated, this action could not origi- 
nally hâve been brought in this court, and cannot, therefore^ be remov- 
ed hère. 

The question of law thus raised is one respecting which much différ- 
ence of opinion exists in the several United States District Courts. 

£=3For otber cases eee same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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In this forum it has been held, on exactly similar facts, that the action 
was net removable, and granted a motion to remand. Ivanoflf v. Me- 
chanical Rubber Co. (D. C.) 232 Fed. 173. 

In other districts décisions bave been rendered, holding on thèse 
facts that actions cannot be removed to this court. Mahopoulus v. 
Chicago, etc., Ry. Co. (C. C.) 167 Fed. 165, by District Judge Pollock; 
Odhner v. Northern Pacific Ry. Co. (C. C.) 188 Fed. 507, by Circuit 
Judge Coxe, holding the District Court ; Sagara v. Chicago, etc., Ry. 
Co. (C. C.) 189 Fed. 220. by District Judge Lewis. In Louisville & N. 
R. Co. V. Western Union Tele. Co. (D. C.) 218 Fed. 91, Cochran, Dis- 
trict Judge, expresses the opinion that the reasoning of thèse cases is 
Sound, if Ex parte Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 
264, on which they were based, is still the law. But he denied the order 
to remand, because, in bis opinion, Ex parte Wisner was decided wrong 
in the first place, and its authority has since been so far impaired that 
it is not to be regarded as controlling. 

In other districts décisions bave been rendered, holding on the same 
State of facts that such actions are removable. Barlow v. Chicaga 
& N. W. Ry. Co. (C. C.) 164 Fed. 765, by District Judge Reed; also 
see same case on rehearing by District Judge Rçed (C. C.) 172 Fed. 
513; Bagenas v. Southern Pac. Co. (C. C.) 180 Fed. 887, by Van 
Fleet, District Judge ; Rones v. Katalla Co. (C. C.) 182 Fed. 946, by 
Donworth, District Judge ; Deciser v. Southern Ry. Co. (C. C.) 189 Fed. 
225, by Grubbj District Judge ; Smellie v. Southern Pac. Co. (D. C.) 
197 Fed. 641, by Van Fleet, District Judge. 

The conflict between thèse décisions is irreconcilable. The several 
judges, rendering the opinions, bave answered the same question in twO' 
différent ways. The reasons supporting the holding that such an action 
is not removable are best stated in Sagara v. Chicago, etc., Ry. Co., 
supra. The reasons holding that such an action is removable are best 
stated in Barlow v. Chicago, etc., Ry. Co., supra, and in Decker v. 
Southern Ry. Co., supra. Counsel are referred to those cases for a 
more extended statement of the reasons supporting the différent sides 
of the controversy. After mature reflection, I bave reached the con- 
clusion that this action is removable, and my holding will be in accord 
with the second group of cases above cited, which in my opinion is 
based on better reasoning. 

[1, 2] This conflict of opinion is due to the différent views entertain- 
ed touching the force and efïect of Ex parte Wisner, 203 U. S. 449, 
27 Sup. Ct. 150, 51 L. Ed. 264. Prior to that décision, the accepted 
opinion was that the venue section of the Judicial Code (section 51) 
did not limit or restrict the right of removal conferred by section 28, 
but that any action of which a fédéral court might take jurisdiction 
under section 24 of the Judicial Code, or under the Judiciary Act of 
1887, as amended in 1888, might be removed to the fédéral courts,, 
even though under the venue section or provisions if might not original- 
ly hâve been brought in the fédéral court of that district against time- 
ly objection of the défendant. Dillon on Removal of Causes, 96; 
Moon on Removal of Causes, § 65. See, also, Judge Cochran's state- 
ment of the prior holdings in 218 Fed. 95. In other words, the venue 
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provisions of the Judiciary Àct of 1887, as amended in 1888, prescrib- 
ing the district within which a suit might be brought, were not regard- 
ed as conf erring or withholding jurisdiction, but as conferring on the 
défendant a privilège réspecting only the particular United States court 
in which he might be required to answer. Thi's l'irtiitation was regard- 
ed like similàr Hmitations in state Codes, applicable to the county with- 
in whicb a défendant might be served or required to answer. 

Under' the Judiciary Act of 1887-88, prior to Ex parte Wisner, 
supra, as under the state Codes, thé view entertained and followed was 
that an appearante, or any act of a défendant thus sued in the wrong 
forum, other than to appear specially to claim the exemption accorded 
him, would wâive his right to object; but the jurisdiction of the court 
itself over the.subject-matter and cause of action was ample and beyond 
question. In this apparent state of the law Ex parte Wisner, supra, 
was decided. This state of the law was developed, it is true, prior to 
the Judiciary Act of 1887-88. Many décisions had been rendered prior 
thëfèto, holdifig that the act of 1887-88 had as one of its important 
purposes the limiting df the jurisdiction of the United States courts, 
but the ^ exact point presented in Ex parte Wisner had not been previ- 
oûsly considered by the United States Suprême Court. 

This case holds, in brief , that the limitation of the venue provisions 
of the act of 1887-88, réspecting the particular court within which an 
action must be brought, is jurisdictional in the same sensé as the pro- 
visions defining the subject-matter of the jurisdiction of the United 
States courts, and that, therefore, if the action could not, in the first in- 
stance, hâve been brought in the fédéral court of the particular district 
to which it was removed, it could not be removed to that court. Mr. 
Chief Justice Fuller, delivering the opinion, also says that consent of 
parties could not waive this defect in jurisdiction. The facts were that 
Wisner, a citizen of Michigan, sued in a state court of Missouri a citi- 
zen of Louisiana, and the défendant, by timely application, removed the 
action to the United States court for the E^stern district of Missouri. 
The plaintiflF thereupon, appearing .specially for the purpose, moved to 
remand,. which motion was overruled. An application was thereupon 
made to the United States Suprême Court for a writ of mandamus to 
compel the lower court to remand the case, and it was adjudged, as 
already stated, that the action was not removable, and that it should be 
remjinded. 

In the later case of In re Moore, 209 U. SI 490,-28 Sup. Ct 585, 52 
L. Ed. 904, 14 Ann. Cas. 1164, the same facts were présent, except 
that, after renioval f rom the state court to the United States court, the 
plaintiff had appeared and' filed an amended pétition bef ore making his 
motion to remand. It was held that he had, by this action, waived his 
privilège of objècting to the further exercise of jurisdiction by the 
United States court. Ex parte Wisner, in which the opinion had been 
expressed that the limitations of the venue provisions were jurisdiction- 
al in the strict sensé and could not be waived, was overruled to this ex- 
tènt. ' '' 

Sèveral cases had been previously decided, holding that a party might 
-waive the objection that' the suit was brought in the wrong district, 
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and several cases in conformity to In re Moore hâve since been decided 
See Central Trust Company v. McGeorge, 151 U. S. 129, 132, 14 Sup, 
Ct. 286, 38 L. Ed. 98; Interior Construction Co. v. Gibney, 160 U. S. 
217, 219, 16 Sup. Ct. 272, 40 L. Ed. 401 ; Western Loan Co. v. Butte 
Co., 210 U. S. 368, 28 Sup. Ct. 720, 52 L. Ed. 1101 ; Kreigh v. West- 
inghouse & Co., 214 U. S. 249, 29 Sup. Ct. 619, 53 L. Ed. 984. This 
is now undoubtedly the settled law. 

As a resuit, however, o£ Ex parte Wisner and In re Moore, and nu- 
merous décisions of subordinate United States courts, following and 
applying the same, it seems to be settled law that an action brought in 
a State court may not be removed to a United States court, unless it 
could, in the first instance, hâve been brought in that court, despite the 
timely objection of a nonconsenting party, even though, by failure to 
object after removal, the right so to do is waived, and the United 
States court may, as a resuit of such waiver, acquire ample jurisdiction 
to proceed to final judginent. 

[3,] In a case in which an alien is a plaintifï or défendant, a différent 
question of law is involved, which is not settled or controUed by the 
same rules. The Judicial Code does not differ from the Judiciary 
Act of 1887, as amended in 1888, in the provisions pertinent to a déter- 
mination of this question. Some changes hâve been made in the phrase- 
ology, and the three sections of the Judiciary Act hâve been divided into 
numerous sections in the Judicial Code. For practical purposes, how- 
ever, it does not seem to me that any change of law was intended, and 
cases decided under the act of 1887-88 hâve the same weight as au- 
thority as those decided under the Judicial Code. I shall therefore 
make use only of the sections of the Judicial Code. 

[4] Section 24 of the Judicial Code, so far as pertinent to this ques- 
tion, provides, in substance, that District Courts shall hâve original 
jurisdiction of ail suits (1) between citizens of différent states; (2) 
between citizens of a state and foreign states, citizens, or subjects. The 
first, therefore, deals with controversies to which citizens of différent 
states of the United States are parties. The second deals with contro- 
versies to which citizens of the several states of the United States and 
citizens or subjects of foreign states, or, in other words, aliens, are 
parties. Section 28, so far as pertinent to this question, provides, in 
substance, that any suits of which the District Courts of the United 
States are given jurisdiction by this title, may be removed by the de- 
fendant or défendants therein being nonresidents of the state. The 
words "this title" relate to the title of the act known as the Judicial 
Code. Section 51 provides in part as follows: 

'•No civil suit shall be brought in any District Court against any person 
by any original process or proceedlng In any other district than that whereof 
he Is an inhabitant; but where the juriscîlctlon is founded only on the fact 
that the action is between citizens of différent states, suit shall be brought 
only In the district of the résidence of either the plaintifî or défendant." 
Comp. St. 1916, § 1033. 

The first clause of the section above quoted requires an action to be 
brought in the district of which the défendant is an inhabitant. This 
applies to ail actions not based on diversity of citizenship. ' This privi- 
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lege of being sued in the district of -Which he is an inhabitant is one, 
as we hâve alfeady seen, which may be waived by the défendant, and 
is waived whenever, being sued, he appears for any purpose other than 
to object to jurisdiction over his person. It has also been held, under 
this part of the section, that "inhabitant" is used synonymously with 
"citizen" and "résident," in the remainder of the section, and that a 
corporation is equally an inhabitant and citizen only of the state and 
district in which it has been incorporated. McCormick v. Walthers, 134 
U. S. 41, 43, 10 Sup. Ct. 485, 33 L. Ed. 833; Shaw v. Quincy Minins: 
Co., 145 U. S. 445, 12 Sup. Ct. 935, 36 L. Ed. 768; Southern Pacifu- 
Co. V. Denton, 146 U. S. 202, 13 Sup. Ct. 44, 36 L. Ed. 942 ; Galveston, 
etc., R. R. Co. v. Gonzales, 151 U. S. 496, 14 Sup. Ct. 401, 38 L. Ed. 248. 

An alieUj however, is not a citizen of any state. He is not, theref ore, 
within the language of the section above quoted. The latter part of the 
quotatiion obviously does not apply to him, because he is not a citizen 
of any state. The first part does not apply to him, because the word 
"inhabitant," as used therein, is held to be synonymous with the words 
"citizen of a state," as used in the latter part. If he were an inhabit- 
ant of a district, as those words are used in the first part of the section, 
he would fall within the rule announced in Ex parte Wisner, and this 
case would be in the same class as ail the cases in which it is held that 
a citizen of another state cannot be brought into a United States court 
by removal, when he could not originally hâve been sued in that court, 
but, not being included within the raeaning of this section, he is not 
entitled to avail himself of the exemption allowed in Ex parte Wisner. 
This seems to me to be the only logical déduction f rom the authorities 
yet to be reviewed. 

In Galveston, etc., R. R. Co. v. Gonzales, supra, an alien sued a 
corporation défendant in a district of which the défendant was not a 
citizen or an înhabitant. Upon timely objection it was held that the cor- 
poration défendant could not be required to answer in the district of 
which it was not an inhabitant. It was further held that an alien was 
not within the language of the latter part of the section above quoted, 
providing that an action might be brought in the district of the rési- 
dence of the plaintifif. Logically it follows that an alien is not an in- 
babitant or à résident of any district. The holding, therefore, 6î Gal- 
veston, etc., R. R. Co, v. Gonzales, does not apply when the parties are 
reversed, and for a Hke reason Ex parte Wisner has no application. 
The exact question is : In what district may an alien be sued, for, îf 
the alien plaintiff might hâve been sued in this court by the nonresident 
défendant company, then the action is one which might, in the first in- 
stance, hâve been brought hère, and may therefore be removed to this 
court. 

This question, it seems to me, is answered by the following cases: 
In re Hohorst, 150 U. S. 653, 14 Sup. Ct. 221, 37 L. Ed. 1211 ; Barrow 
Steamship Co. v. Kane, 170 U. S. 100, 18 Sup. Ct. 526, 42 L. Ed. 964; 
Wind River Lumber Co. v. Frankf ort Marine Ins. Co. (9 C. C. A.) 196 
Féd. 340, 116 C. C. A. 160. Ail thèse cases explicitly hold that an 
alien is without the language and purpose of section SI above quoted, 
and that he may be sued in any district in which he can be.served with 
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process. Thîs being so, the défendant company might hâve sued the 
plaintiff in this court, had it been able to serve him with process in tliis 
district. The plaintiff, having brought himself into the district by be- 
ginning his action in it, has placed himself in a situation in which pro- 
cess can be served on him. The removal proceedings hâve the same 
force and effect as the service of process on him. He does not, there- 
fore, enjoy any privilège of exemption from suit in any other district 
than that whereof he is an inhabitant. He has no right to claim ex- 
emption from being sued in this district. -He has no privilège attach- 
ing to him, after the removal of this action hère, of objecting to the 
jurisdiction of this court, which belonged to the plaintiff in Ex parte 
Wisner, supra, and which it has been held, in that and later cases, can 
be taken from him only by waiver or consent. I am therefore of opin- 
ion that this action might hâve been brought in this court, and may 
therefore be removed to this court. 

Counsel for défendant hâve cited and relv on In re Tobin, 214 U. 
S. 506, 29 Sup. Ct. 702, 53 L. Ed. 1061, and In re Nicola, 218 U. S. 
668, 31 Sup. Ct. 228, 54 L. Ed. 1203. In the first case, an ahen plain- 
tiff sued a défendant corporation in a district of which the défendant 
was not an inhabitant, and after removal to the United States court a 
motion to remand was made, which was denied. An application to the 
Suprême Court of the United States for a writ of mandamus was there- 
upon made, which was also denied. It is contended that this is a con- 
trolling authority, supporting the conclusion to which I hâve come. On 
the other hand, the group of judges who hâve come to the other con- 
clusion insist, with much plausibility, that the v^rrit of mandamus was 
denied because, as was afterwards held in Ex parte Harding, 219 U. S. 
363, 31 Sup. Ct. 324, 55 L. Ed. 252, 37 L. R. A. (N. S.) 392, mandamus 
was not an appropriate remedy, because an order refusing to remand a 
case may be reviewed by writ of error or appeal. 

It is difficult to draw any certain inf erence as to the ground on which 
In re Tobin was decided. It is, however, worthy of note that In re 
Winn, 213 U. S. 458, 29 Sup. Ct. 515, 53 L. Ed. 873, in which a writ of 
mandamus was granted, ordering a case to be remanded, was decided ap- 
proximately at the same date as was In re Tobin, and that In re Nicola, 
supra, was decided later on the authority of In re Tobin. It is, it seems 
to me, not a strained inference that the doubt as to the propriety of 
mandamus as a remedy did not anse until after the décision of In re 
Tobin, and that it is not, therefore, without some weight making in 
favor of my conclusion. 
245 F.— n 
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LLOTD V. ROYAL UNION MUT. LIFE INS. 00, 
(District Court, N. D. lowa, Cedar Rapids Division. October 3, 1917.) 

No. 90. 

1. WlTNESSES ®=>52(5) — COMPETENCY — HUSBAND AND WlFE. 

Codé lowa, 1897, § 4607, providlng that neither husband nor wlfe can be 
examlned in any case as to any communication by the one to the other, 
does not prevent eltber testifylng to transfer of a clalm by one to the 
other. 

2. Insurance iS=»585(3) — Ltfe Insubanoe — Benbficiabt— Divorce. 

Right of beneficlary under Ufe poUcy on her husband's life is not de- 
feated by divorce. 

3. Insurance <g=>585(l) — Life Insurance— Beneficiabt—Vested Inteeest. 

Beneflciary under a pollcy of a company organized under the life Insur- 
ance laws, as distlnguished from a fratemal or mutual benefit association, 
takes a vested Interest, -whicli cannot be Impalred by act of assured and the 
Company without her assent. 

4. Insurance <®=5587 — Ltfe iNSUBANCB—AcnoN— Défense— Duplicate Pol- 

iCY wiTH New Beneficiary. 

It Is no défense to beneflciary's action on life pollcy, providing that un- 
der certain conditions Insured may designate a new beneflciary, by filing 
written request, "together vrlth thls pollcy, such change to take effect on 
the indorsement thereof on the pollcy by the company," that, whlle the 
policy was In the named beneflciary's hands, It accepted from assured his 
aflîdavit that the pollcy was lost, and his indemnlty agreement, and Issued 
In lieu of the policy a duplicate, on whldi It Indorsed the name of another 
as beneflciary. 

At Law. Action by Anzonetta M. Lloyd againstthe Royal Union 
Mutual Life Insurance Company. Judgment for plaintifï. 

The plalntlff, Anzonetta M. Lloyd, a citizen of Illinois, brings thls suit to 
recover from the défendant. Royal Union Mutual Life Insurance Company, an 
lowa corporation, the sum of $5,000 and Interest thereon, alleged to be due 
her upon a policy of Insurance Issued by the défendant March 4, 1912, upon 
the life of Edwin A. R. Lloyd, who was then the plalntiflTs husband, in which 
plalntlff is named as the beneflciary entltled to recelve the amount of such 
Insurance upon the death of said Lloyd, a copy of whlch pollcy is attached to 
the pétition as an exhibit. The plalntlff also allèges that, about March 18, 
1912, Lloyd delivered to her said pollcy of Insurance under an oral agreement 
wlth her that she should pay the annual premlums thereon from her own sep- 
arate funds, during the llfetime of said Uoyd and recelve the amount of such 
Insurance upon his death; that thereafter she fumlshed the money to Lloyd 
from her own funds to pay such premlums until his death, whlch occurred 
December 25, 1915 ; that she bas made due proofs to the défendant of such 
death, and demanded of It the amount due upon euch pollcy, which it has re- 
fused to pay, and she asks judgment therefor. 

The defendant's answer is in two counts or divisions, in the first of whlch 
it adniits the issuance of the policy payable to the plalntifC as beneflciary, the 
payment of the annual premlums thereon, the death of Lloyd, and that said 
policy was in full force at the time of his death ; and further allèges that it 
has neither knowledge nor Information suflicient to form a belief as to wheth- 
er or not the plalntlff paid the annual premiums upon said policy, or that said 
Lloyd ever transferred or delivered said policy to the plalntlff, and dénies that 
plalntlff is entltled to recover either as beneficiary or as assignée or owner of 
said policy. 

In the second division of its answer the défendant allèges as a further and 
équitable défense: That on or about February 4, 1915, and during the lifetime 

^s^For other cases see eame topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexe» 



LLOTD V. ROYAL UNION MUT. LIFE INS. CO. 1G3 

of the însuréd, he flled with the défendant company his affldavlt, stating that 
sald policy had been lost and requesting the issuance of a duplicate thereof. 
That, relylng upon the truth of said afBdavit, the défendant did issue and de- 
Uver to sald Edwln A. B. Lloyd a duplicate of said policy, and thereafter at hls 
request and the présentation of said duplicate to its home office it did on Febru- 
ary 8, 1915, indorse such duplicate as follows: "In accordance with the appli- 
cation of the insured the beneflciary under this policy is hereby changed from 
Anzonetta Uoyd, wife, to Délia L. Kirk, mother of the insured. [Slgned] 
Royal Union Mutual Life Insurance Company, Snyder A. Foster, Secretary." 
That thereby the said beneflciary was changed, and said Délia L. Kirk became 
the beneflciary under said policy. That shortly after the death of the insured 
said Délia L. Kirk flled written proofs of his death claiming to be the bene- 
flciary under said policy, and thereafter on March 29, 1916, commenced suit 
in the district court of Cerro Gordo county upon sald duplicate policy against 
this défendant; and such proceedings were had in said cause that on Novem- 
ber — , 1916, judgment was rendered in favor of said Délia Lu Kirk against 
this défendant for fuU amount thereof and costs. It further allèges that no 
written assignment or transfer of said policy was ever made by said Lloyd to 
the plaintiff, as required by the terms of said policy, and it prays that said 
alleged assignment and transfer of said policy to plaintiff be canceled and held 
for naught, that said policy in the hands of plaintiff be surrendered to the de- 
fendant or to the clerk of this court for the défendant, that plaintiffl's pétition 
be dismlssed at her costs, and that défendant hâve judgment for such and fur- 
ther relief as it may be entitled to. 

The policy eontains the foUowing clauses: "If the right of révocation has 
been reserved, or in case of the death of the designated beneflciary, the insured 
may at any time wliile the policy is in force, and subject to any existing as- 
signment of the policy, designate a new beneflciary (with or without the right 
of revocation) by filing written request therefor at the home oflice, together 
with this policy ; such change to take effect on the Indorsement thereof on the 
policy by the company." "No assignment hereof shall be binding upon the 
Company unless a duplicate original thereof shall hâve been flled at the home 
office. Assignment blanks will be furnished upon application. Proof of inter- 
est may be required when the policy becomes payable, or when any settlement 
thereof or thereunder is demanded. The company does not guarantee the valld- 
Ity of any assignment." 

For reply to the second division of defendant's answer the plaintiff says: 
That at about the time of the issuance of the policy it was orally agreed be- 
tween the insured, Edwln A. E. Lloyd, and the plaintiff, that, in considération 
of the plaintiff paying said insured the premiums to become due on said policy, 
the said policy should be and remain the property of the plaintifC, and plaintiff 
entitled to the proceeds thereof upon his death ; that said policy was by said 
Insured delivered to the plaintiff in pursuance of said oral agreement, and 
has ever since remained In her possession up to the time of his death ; that, 
relying on said agreement, she paid to the Insured the annual premiums on 
said policy as they became due, the total sum so paid being about $600 ; that 
plaintiff had no knowledge of the alleged application for the issuance of a 
duplicate policy, or the issuance of one, and had never consented to the mak- 
Ing or indorsing of said alleged change of beneflciary upon the policy until 
after the death of Lloyd ; that sald original policy was never at any time lost, 
but was at ail times up to the time of the death of said insured in the posses- 
sion of this plaintiff as owner thereof. Plaintiff further allèges that défend- 
ant receivcd from said insured and now holds an indemnity agreement protect- 
Ing défendant from loss by reason of issuing said duplicate policy ; that the 
estate of said insured is solvent, and said Indemnity agreement affords the 
défendant full protection against loss by reason of any Judgment in favor of 
Délia Ij. Kirk, as alleged in defendant's said answer. Plaintiff further avers 
that said insured had, as against this plaintiff, no right to change, and did not 
in fact change in accordance with the provisions of said policy, the beneflciary 
originally named therein, and said attempted change is void and of no effect 
as against this plaintiff. 

The parties thereupon stipulated in writing that the cause should be trans- 
ferred to the equity side of the court and trled to the court without a Jury. 
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Neither party bas challenged the Kuffldency of the pleading, but the défend- 
ant, before answering, filed a motion asklng that the plaintiff be' requlred to 
bring In as a party to the suit the said Délia L. Klrk, that her rights In or to 
said policy might be determined, alleging that the insured, prier to hls death, 
designated her as beneflciary In the policy instead of the plaintiff ; but such 
motion was never callea to the attention of the court prier to the fîearing, and 
was never ruled upon. 

Leslie H. Whipp, of Chicago, 111., and Crosby & Fordyce, of Cedar 
Rapids, lowa, for plaintiff. 

Dawley, Jordan & Dawley, of Cedar Rapids, lowa, for défendant. 

REED, District Judge (after stating the facts as above). But two 
questions are presented for détermination : 

First. Did the insured, shortly after the policy was issued, deliver 
the same to the plaintiff upon an oral agreement with her that she was 
to pay from her own funds the annual premiums thereon as they ma- 
tured, and receive the amount of the insurance upon his death? And 

Second. Did the insured prior to his death change the benefl- 
ciary named originally in the policy from his wife, the plaintiff, to his 
mother, Mrs. Kirk, in accordance with the terms prescribed in the 
policy ? 

[1] As to the fîrst of thèse questions, it is the contention of the 
défendant (1) that the alleged oral assignment of the policy is not 
proven; or (2) if proven, that the policy under its terms can only be 
assigned in writing. The first of thèse contentions is that plaintiff, 
under section 4607, Code of lowa (1897), is not a compétent witness. 
That section provides : 

"Neither husband nor wife can be examined in any case as to any communi- 
cation made by the one to the other while married, nor shall they, after the 
marriage relation ceases, be permitted to reveal in testlmony any such com- 
munication made whlle the marriage subsisted." 

This section does not forbid either the husband or wife from tes- 
tifying to the transfer of a claim by one to the other. Hanks v. Van 
Garder, 59 lowa, 179, 13 N. W. 103 ; Sexton v. Sexton, 129 lowa, 487, 
491, 492, 105 N. W. 314, 2 L. R. A. (N. S.) 708; Wigmore on Evi- 
dence, § 2226, and note. 

(2) But the policy does not forbid its assignment. It only provides 
that no assignment thereof shall be binding upon the company un- 
less a duplicate thereof shall hâve been filed at the home office. Section 
3046 of the lowa Code (1897) provides : 

"When by the terms of an instrument its assignment is prohibited, an as- 
signment thereof shall nevertheless be valid, but the maker may avail hlmself 
of any défense or eounterclalm against the assignée which he may hâve against 
any assigner thereof before notice of such assignment is given to him in writ- 
ing.» 

Under this section an assignment of a policy of insurance, by the 
terms of which an assignment is expressly prohibited, is permitted, 
and the assignée may sue thereon in his own name. Mershon v. Na- 
tional Ins. Co., 34 lowa, 87 ; Farmers' & Traders' Bank v. Johnson, 
118 lowa, 282, 286, 91 N. W. 1074. 

[2, 3] As to the sufficiency of the testimony to establish the oral 
transfer of the policy, I find as a f act from the évidence that the policy, 
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shortly after it was made, was delivered by the insured to the plain- 
tiff, as claimed by her, under an oral agreement that she was to pay 
from her own funds the annual premiums upon the policy, and at the 
death of the insured she was to receive the amount of the insurance, 
either as owner of the policy or as the beneficiary named therein, and 
that she fully performed her part of this agreement. The fact that 
plaintiff was afterwards divorced from the insured does not defeat 
her right to the insurance. White v. Brotherhood of Yeoman, 124 
lowa, 293, 295, 99 N. W. 1071, 66 I.. R. A. 164, 104 Am. St. Rep. 
323 ; Connecticut Mutual Life Ins. Co. v. Schaefer, 94 U. S. 457-462, 
24Iv. Ed. 251. 

The défendant is a life insurance company organized under the laws 
of lowa, and is therein conducting such an insurance business, and is 
not a fraternal or mutual benefit association. This distinction between 
thèse two classes of insurance is fundamental, and should be observed 
in the détermination of thèse questions. In Carpenter v. Knapp, 101 
lowa, 712, at page 724, 70 N. W. 764, at page 766, 38 L. R. A. 128, 
this distinction and the rule in lowa are clearly stated as follows: 

"It Is the gênerai rule that a beneflclary under an ordlnary life policy takes 
a vested Interest therein at the moment the policy is executed and delivered, 
which cannot be impaired or defeated by any act of the assured, or of the as- 
sured and the company, to which sald beneflclary does not assent" (citing 
many authorlties). 

To the same efifect are Bliss on Life Insurance (2d Ed.) § 517; Wil- 
maser, Ex'r, v. Continental Life Ins. Co., 66 lowa, 417, 23 N. W. 
903, 55 Am. Rep. 211; Ricker v. Charter Oak Life Ins. Co., 27 Minn. 
193, 6 N. W. 771, 38 Am. Rep. 289; Central Bank v. Hume, 128 U. 
S. 195, 206, 9 Sup. Ct. 41, 32 L. Ed. 370; Indiana National Life Ins. 
Co. V. McGinnis, 180 Ind. 9, 101 N. E. 289, 293, 45 L. R. A. (N. S.) 
192; 3 A. & E. Enc. Law (2d Ed.) 980; Washington Life Ins. Co. 
V. Berwald, 97 Tex. 111, 76 S. W. 443, 1 Ann. Cas. 682, and note; 
Ereund v. Freund, 218 111. 189, 75 N. E. 925, 109 Am. St. Rep. 283 ; 
Thomas v. Thomas, 131 N. Y. 205, 30 N. E. 61, 27 Am. St. Rep. 
582; Strong v. Suprême Lodge, 189 N. Y. 346, 82 N. E. 433, 12 L. 
R. A. (N. S.) 1206, 121 Am. St. Rep. 902, 12 Ann. Cas. 941 ; Perry 
V. Tweedy, 128 Ga. 402, 57 S. E. 50, 119 Am. St. Rep. 393, 11 Ann. 
Cas. 46; Savage v. Modem Woodmen of America, 84 Kan. 63, 113 
Pac. 802, 33 L. R. A. (N. S.) 773 ; 25 Cyc. 889-894. 

And it follows that such policies are assignable, unless that be for- 
bidden by statute, the company's charter, or the terms of the policy 
itself. Carpenter v. Knapp, above. The only exceptions to this rule 
are some early cases in Wisconsin, Clark v. Durand, 12 Wis. 223, 
which seems to hâve been modified in Ellison v. Straw, 116 Wis. 207, 
92 N. W. 1094, and some later cases. 25 Cyc. 890. But as to mutual 
benefit associations the rule is différent, and it is generally held in 
such cases, wherever the question bas arisen, that tlie member may 
change the beneficiary named in the certificate or policy, unless the 
contract itself, its charter, or the statute provides to the contrary. Car- 
penter v. Knapp, above, and the authorities there cited. But this must 
be done in strict compliance with the contract, where that prescribes 
how the change shall be made. Wendt v. lowa Légion of Honor, 72 
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lowa, 682, 34 N. W. 470; Stephenson v. Stephenson, 64 lowa, 534, 
21 N. W. 19; Shuman v. A. O. U. W., 110 lowa, 642, 82 N. W. 
331; Modem Woodmen v. Little, 114 lowa, 109, 86 N. W. 216; and 
see Wandell v. Mystic Toilers, 130 lowa, 639, 105 N. W. 448; also 
Bauer v. Samson Lodge, 102 Ind. 262, 1 N. E. 571 ; Assurance Fund 
V. Allen, 106 Ind. 593, 7 N. E. 317; Freund v. Freund, 218 111. 189, 
75 N. E. 925 ; American Légion of Honor v. Smith, 45 N. J. Eq. 466, 
17 Atl. 770; Grand Lodge v. Connolly, 58 N. J. Eq. 180, 43 Atl. 286. 

Many other authorities may be cited to the same effect, and it may 
be admitted that authorities to the contrary might be cited. But the 
authorities to the contrary are mostly based upon, or assumed to be, 
certificates issued by mutual benefit or fratemal associations. Thus 
in Wandell v. Mystic Toilers, 130 lowa, 639, 105 N. W. 448, above, 
the contract in suit was upon a benefit certificate issued by the Mystic 
Toilers, a purely fratemal association, to a Mrs. Wandell, payable 
to the plaintiff who was her husband as beneficiary. The association 
made no défense, but the father of Mrs. Wandell intervened, and 
claimed the right to the insurance upon the ground that his daughter, 
the insured, prior to her death had changed the beneficiary from her 
husband to her father. The only question for détermination was 
whether or not the change was effected in the manner prescribed in 
the certificate. Some members of the court were of opinion that the 
change had been so efifected, and that the intervener was entitled to 
recover upon that ground. Others of the court were of opinion that 
the recovery should be upon the principles of equity. The previous 
cases in lowa are reviewed, and Wendt v. Légion of Honor, 72 lowa, 
682, 34 N. W. 470, Stephenson v. Stephenson, 64 lowa, 534, 21 N. 
W. 19, Modem Woodmen v. Little, 114 lowa, 109, 86 N. W. 216, and 
Carpenter v. Knapp, 101 lowa, 712, 70 N. W. 764, 38 L. R. A. 128, 
are approved. 

In Central Bank v. Hume, 128 U. S. 195, at page 206, 9 Sup. Ct. 41, 
at page 44, 32 L. Ed. 370 (1915), there is a full review of the authori- 
ties, and it is said by Mr. Chief Justice Fuller : 

"It is Indeed the gênerai rule that a policy of Insurance (ordinary life) and 
the money to become due under.it belong, the moment it is Issued, to the per- 
son or persons named in It as the beneficiary or beneflciaries, and there Is no 
power In the person procuring the Insurance, by any act of hls, by deed or by 
will, to transfer to any other person the interest of the person named without 
hls or thelr consent" (citlng authorities, Including Ricker v. Charter Oak Ins. 
Co., 27 Mlnn. 193, 6 N. W. Î71 [38 Am. Eep. 289], and other cases before cited). 

In Modem Woodmen v. Little, 114 lowa, 109, 86 N. W. 216, where 
it was contended that a change of beneficiary (in a fraternal associa- 
tion) by the insured in a manner other than as provided in the policy 
effected such change, the Suprême Court said: 

"We cannot agrée wlth the reasonlng or the conclusions In thèse cases. 
Surely It is not correct to say that the provisions of the conti-act as to the 
mode in which beneflciaries may be changed are solely for the benefit of the 
Insurer. They are for the benefit of ail concemed, to the end that it may at 
ail times be certain who Is the beneficiary. * • * We think it entlrely 
clear, upon reason and authority, that where the parties hâve agreed upon a 
mode by which a change of beneflciaries may be efCected the change can only 
be made in that mode, unless by subséquent agreement * • ♦ a différent 
mode is agreed upon." 
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To the same effect are Stephenson v. Stephenson, 64 lowa, 534, 21 
N. W. 19; Wendt v. Légion of Honor, 72 lowa, 682, 34 N. W. 470; 
Hainer v. Légion of Honor, 78 lowa, 245, 43 N. W. 185 ; Shuman v. 
Ancient Order of United Workmen, 110 lowa, 642, 82 N. W. 331. 

The last-named case was a suit by the plaintifï upon a certificate of 
the Ancient Order of United Workmen, a purely fraternal association, 
issued to Phillip J. Shuman, in which the plaintifï, his widow, was 
named as beneficiary. The défendant Graver fîled an answer and cross- 
petition, in which it was admitted that plaintifï was the beneficiary 
named in the certificate, but alleged that by written indorsement upon 
said certificate the insured surrendered the same to the order and direct- 
ed a new certificate to issue, in which Graver should be named as bene- 
ficiary. The order admitted its liabihty on the certificate to some one, 
and paid the amount due thereon into court, to await the final déter- 
mination of the matter. The trial resulted in a judgment in favor of 
défendant Graver. The constitution of the order provided for a change 
of beneficiary in the f ollowing language : 

"Any member holding a beneficiary certificate, deslrlng at any time to make 
a new direction as to its payment, may do so by authorizing such change in 
writing on the back of his certificate in a form prescribed ; ♦ ♦ * but no 
change shall be valid, or hâve any blnding force or effect , until such change 
shall hâve been reported to the grand recorder, the old certificate filed with 
him, and new beneficiary certificate issued thereon: • * * Provided, how- 
ever, should it be impracticable for the recorder to wltness the signature of 
the brother, attestation of his signature may be made by a notary public, or 
an officer authorized to acknowledge deeds, and a change made in any other 
manner shall not be valid." 

On the back of the certificate was the f ollowing indorsement: 

"I, P. J. Shuman, to whom the within certificate was issued, do hereby re- 
voke my former direction as to the payment of the beneficiary fund due at 
my death, and now authorize and direct such payment to be made to John 
Wesley Gruver, bearing the relationship to myself of nephew. Wltness my 
hand and seal this 27th day of May, 1897. P. J. Shuman. "Witnesses to sig- 
nature: J. G. Graves, I. W. Scott Attest: A. Campbell, Recorder." 

The recorder, Campbell, was not présent when this indorsement 
was signed by P. J. Shuman, nor did he see Shuman after he signed it 
and before his death. His attestation was made some time after Shu- 
man died, but on the same day. No fee was paid for the change. Shu- 
man died on the next day, May 28th. The certificate, with the indorse- 
ment thereon, was mailed to tlae grand lodge the same day that Shuman 
died, and was received at its office in Des Moines the next day ; but no 
new or other certificate was issued by the grand lodge. Judge Sherwin, 
speaking for the Suprême Court, said : 

"That the constitution of the Ancient Order of United Workmen entered into 
and became a part of the certificate of Insurance issued to Phillip J. Shuman 
cannot be questioned. The constitution gave him the rlght to change bene- 
ficiaries, but explicitly pointed out the manner in which such change should be 
made. This method was fixed, and was binding upon the assured. It was the 
method he had agreed to, and he had no absolute légal right to effect a change 
of beneficiarles in any other manner [citing Stephenson v. Stephenson, 64 lowa, 
534, 21 N. W. 19, Wendt y. Légion of Honor, 72 lowa, 682, 34 N. W. 470, and 
other cases]. The appellee Gruver contends that this case, having been tried 
in equity, falls within certain exceptions, which hâve been recognized by the 
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courts in some cases Involving a change of beneflciarles" — whlch exceptions are 
named In Suprême Conclave v. Cappella (0. O.) 41 Fed. 1, 

Continuing, Judge Sherwin said: 

"Thls case is not within * • • the exceptions named. The attempted 
change of beneflciarles was vold, under the circumstances, and did not vest 
any right in John W. Gruver. This conclusion is not in conflict with Suprême 
Conclave v. Cappella [C. C] 41 Fed. 1, relied upon by appellee, nor wlth the 
other cases clted by him whlch we hâve been able to examine. The plaintiflf 
is entitled to the proceeds of the certiflcate issued by the Aneient Order of 
United Workmen to Phillip J. Shuman, her husband, and the custodian of said 
fund is directed to pay the same to her." 

The only apparent différence between that case and this is that in this 
case a duplicate policy of insurance was issued upon the affidavit of the 
insured that the poHcy was lost, which was not true, and that the 
mother of the insured was named upon the duplicate policy as the 
beneïîciary in lieu of the plaintiff ; but this différence is deemed imma- 
terial, and not sufficient to warrant a ruling différent from that held in 
the Shuman Case. 

The défendant relies upon Townsend v. Fidelity & Casualty Co., 
163 lowa, 713, 144 N. W. 574, L. R. A. 1915A, 109, as sustaining its 
contention. That was a suit upon two accident insurance policies 
wherein the insured a single man had named as beneficiaries a brother 
in one of the policies and a sister in the second. After his injury he 
made a will, in which he bequeathed to the plaintiff the proceeds of 
the first of the policies and certain other personal property, and to 
one Ellis in trust for his creditors, the proceeds of the second policy. 
Two days after his death, notice thereof, and of the will, and the at- 
tempted change of beneficiaries therein was given to the défendant 
Casualty Company. The company, holding to the view that no change 
of beneficiaries had been effected, declined to recognize the alleged 
rights of the legatees under the will, and they brought thèse actions to 
recover upon the policies. The person named as beneficiary in each 
of the policies intervened and asked to be adjudged entitled to receive 
the fund. The trial resulted in judgments in their favor, from which 
the plaintiff legatees under the will appealed. The défendant answer- 
ed, admitting the issuance of the policies, the death of the insured, and 
that they were in force at the time of his death, but alleged that, ac- 
cording to the terms of the policies, the matter of changing the benefici- 
aries of such insurance is governed by rules indorsed upon the policies, 
which are: 

"Sec. 20. The consent ol the beneficiary shall not be required to the surren- 
der or assignment of this policy, or to the change of beneficiary, or to any 
other change in the policy. No assignment of interest under this policy shall 
bind the corapàny, unless the wrltten consent of the company is Indorsed here- 
on by the président, vice président, or one of the secretaries of the com- 
pany. * • •" 

It was held that under thèse rules there were no restrictions upon the 
right of the insured to change the beneficiaries in such manner as he 
might elect, and that such a change was effected by his will; that the 
assignment of the policy only was restricted, but, as no assignment 
thereof was attempted, the insured was at liberty to dispose of the pro- 
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ceeds of the policies in any way that he deemed advisable. That no 
departure from any prior décisions of the court was intended appears 
from the fact that Stephenson v. Stephenson, 64 lowa, 534, 21 N. W. 
19, Modem Woodmen v. Little, 114 lowa, 109, 86 N. W. 216, and some 
other cases are reaffirmed. The case upon its f acts seems inapplicable 
to any question involved in this controversy. 

[4] The policy in suit was prepared by the défendant, and in plain, 
unambiguous terms provides: 

"If the rlght of revocation has been reserved, or in case of the death of the 
designated beneflclary, the Insured may at any time whlle the poUcy Is In 
force, and subject to any existlng assignment thereof, desîgnate a new bene- 
ficiary (with or without the rlght of revocation) by flUng wrltten request there- 
for at the home office, together with this policy; such change to take efCect 
on the indorsement thereof on the policy by the company." 

Thèse terms, if complied with, would hâve protected ail of the par- 
ties to this controversy. The défendant knew that plaintiff was named 
as beneficiary in the policy, and should hâve known that upon its is- 
suance and delivery she acquired an interest therein that could only 
be divested by a strict compliance with the terms it had so written. 
Instead of such compliance, it accepted from the insured his affidavit 
that the policy was lost (when in fact it had not been) and his agreement 
of indemnity therein, and issued in lieu thereof a duplicate, upon which 
it indorsed the name of his mother as beneficiary, in lieu of the plaintiff, 
in plain violation of the terms of the policy. If it shall suffer because 
of such attempted change, it will be because of its own disregard of the 
contract it had so written. 

The conclusion therefore is that the second division of defendant's 
answer, praying équitable relief against the plaintiff, should be dismiss- 
ed, for want of equity, at defendant's cost. 

Upon plaintiff's pétition and the first division of the defendant's an- 
swer thereto, a jury trial having been waived, the plaintiff is entitled to 
judgment against the défendant for $5,000, with interest thereon from 
the date of the delivery of plaintiff's proofs under the policy upon the 
défendant, with costs. 

It is ordered accordingly. 



M. HOHENBERG & 00. v. MOBILE LINERS, Inc. 

(District Court, S. D. Alabama. July 24, 1917.) 

No. 574. 

Removai, of Causes <S=3l2 — Righi of BEMovAiy — Constkuction of Stattjte. 
Where a fédéral District Court has jurisdiction of a suit by reason of 
diversity of citizenshlp and the amount in controversy, and such suit Is 
brought in a state court of a state of vphich défendant is not a résident, 
his rlght to remove the cause into the fédéral court for that district given 
by section 28 of Judicial Code (Act March 3, 1911, c. 231, § 28, 36 Stat. 
1094 [Comp. St. 1916, § 1010]) is absolute, and cannot be contested by plain- 
tiff on the ground that he could not hâve brought the suit in that court 
over defendant's objection. 

©=»For other cases see same toplc & KEY-NUMBER tn aU Key-Numbered Dlgests & Indexas 
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At Law. Action by M. Hohenberg & Co. against Mobile Linèrs, In- 
corporated. On motion by plaintiff to remove to state court. Denied. 

Stevens, McCorvey & McLeod, of Mobile, Ala., for plaintiff. 
Palmer Pillans, of Mobile, Ala., for défendant. 

ERVIN, District Judge. This cause cornes on to be heard on the 
motion of plaintiff to remand the cause to the state court. The ques- 
tion dépends on the proper construction of the statute as codified 
in the Judicial Code. 

The District Courts are, by section 24 of the Judicial Code (Comp. 
St. 1916, § 991), given jurisdiction of ail suits of a civil nature at com- 
mon law or in equity where the matter in controversy exceeds $3,000 
and is between citizens of différent states. Section 51 (Comp. St. 1916, 
§ 1033) provides that no civil suit shall be brought in any District 
Court against any person by any original process or proceeding- in any 
other district than that whereof he is an inhabitant; but where the 
jurisdiction. is founded only on the f act that tlie action is between citi- 
zens of différent states, suit shall be brought only in the District of the 
résidence of the plaintiff or défendant. (Italics mine.) 

It will be observed that the jurisdiction to détermine a controversy 
between citizens of différent states, is conferred by section 24; while 
section 51 fixes the venue in which the plaintiff is authorized to insti- 
tute suit by original process or proceeding. Section 51 prohibits only 
the institution of original suits, and the words characterizing the be- 
ginning of such suits "by any original process or proceeding" certainly 
intimâtes that suits may be gotten into this court by some other pro- 
cess. 

The statement had already been made that no civil suit shall be 
brought in any District Court against any person in any other district 
than that whereof he is an inhabitant. Now, the words "by any orig- 
inal process or proceeding" were absolutely unnecessary to add any- 
thing to the previous statement that no civil suit shall be brought in 
any district other than that of the résidence of the défendant. The 
inclusion of thèse words "by any original process or proceeding" can, 
to my mind, hâve only the effect of qualifying or limiting the statement 
as to bringing of the suit in a district other than that whereof the de- 
fendant is an inhabitant, by intimating that the suit might be gotten 
into such court by some process other than that of the original process 
or proceeding. 

The statement that where the jurisdiction of the court is founded on 
the fact that the action is between citizens of différent states that suit 
may be brought either in the district of the résidence of the plaintiff or 
the défendant carries to my mind the same statement, namely, that the 
suit shall not be originally instituted in any district other than that of 
the résidence of the plaintiff or défendant. If, however, the court bas 
jurisdiction of the cause of action because it is between citizens of 
différent states, and this cause of action can be removed into the féd- 
éral court, under any kn jwn provision of the law, such removal would 
not be prohibited by thc^ language of section 51. 
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Section 28 provides: 

"Any otlier suit of a civil nature, at law or in equity, of whlch the IHstrlct 
Courts of the United States are given jurisdiction by this title, and whicli are 
now pending, or which may hereafter be brought in the state court, may bo 
removed into the District Court of the United States, for the liroper district 
by the défendant or défendants therein, being nonresidents of that state." 

It will be noticed that the provision as to removal is not on its face 
in any manner limited to removal to a district in which the suit might 
originally hâve been brought. It gives the right to remove such suit 
of which the District Courts of the United States are given jurisdiction, 
and this is the only limitation placed by the removal statute upon the 
right to remove. The only condition is that the défendant or défend- 
ants shall be nonresidents of the state in which the suit is brought. 

Now, it seems to me that where the fédéral court is given jurisdic- 
tion of a suit which is instituted in the state court, and pétition for re- 
moval is filed by a nonresident of such state, and the fact of nonres- 
idence and jurisdiction being shown by the pétition, this is ail that is 
required by the removal statute to transfer such cause from the state 
to the fe4eral court. 

A careful reading of the provisions above quoted leads me to con- 
elude : 

First. That the jurisdiction is given to the District Court by sec- 
tion 24 where the controversy is between citizens of différent states. 

Second. That the plaintiflf has the right in the first instance, when 
he and défendant are citizens of différent states, to institute it by any 
original process or proceeding in the District Court of the United 
States in the district of the résidence of either the plaintiflf or the de- 
fendant. 

Third. When the plaintifï has exercised his élection to sue in the 
court of a state of which défendant is a nonresident, that such défend- 
ant is given the right under section 28 to remove such suit to the Dis- 
trict Court of the United States for such district. 

Thèse provisions hâve never denied to the plaintiff in the fîrst in- 
stance the right to sue in the state court, but they hâve given him the 
right to elect to sue either in the state court or in the fédéral court, but, 
while leaving to the plaintiff such élection in the first instance to sue 
in the state court, it then gives to défendant, being a nonresident of 
such state, the right to remove such suit to the fédéral court. It then 
foUows that, if such right is given to the défendant, plaintiff cannot 
complain of its exercise by défendant any more than défendant could 
hâve complained of plaintiff instituting such suit in the District Court 
in the first instance. If this is a proper construction of the act as 
written, I do not see where the court is concerned with the question 
as to whether Congress intended to constrict or to enlarge the jurisdic- 
tion of the court. 

Conceding that the purpose of the act of 1888 was to limit the juris- 
diction of the United States courts by increasing the amount necessary 
to give such courts jurisdiction, and was also to limit the right of 
removal which existed under the act of 1875 so as to give such right 
only to the défendant, being a nonresident of the state, still the right 



172 245 FEDERAL REPORTER 

given to such défendant by the act of 1888 must be determined by the 
language used in the act of 1888, where such language îs clear and 
positive. .The purpose of this act cannot be controlled or modified 
beyond the -purpose clearly expressed therein, by the gênerai purpose 
of the act to limit the jurisdiction. If the act of 1888 therefore gives 
to the défendant, being a nonresident of the state, the right to remove 
a suit to the fédéral court of the district in which the suit is brought 
in the state court, then no gênerai purpose or limitation should control 
this expressed right so given to the défendant. 

Under the act of 1875 either party had the right to remove, while 
under the act of 1888 the right of removal is given only to the de- 
fendant, with the added condition that he is a nonresident of the 
state; still, when this condition exists, and the jurisdiction of the 
court exists, the right of removal so given to the défendant by this act 
cannot be limited any further than the express terms of the act go. 

The fact that the act of 1888 takes away from the plaintiff, who has 
brought his suit in the state court, the right to remove such suit to the 
fédéral court, certainly cannot affect the right given by the act to the 
défendant. Certainly the language of section 28, giving the right of 
removal in the following words : 

"Any other suit, of a civil nature, at law or in equity, of which the District 
Court of the United States are given jurisdiction by this title, and which are 
now pending, or which may hereafter be brought in any state court, may be 
removed into the District Court of the United States, for the proper district, 
by the défendant or défendants therein, being nonresidents of that state" 

— is clear and unequivocal. It gives the right of removal absolutely to 
défendant when the named condition exists, and gives no veto on such 
right to plaintiff. 

Plaintiff having been given by the provisions of section SI, his élec- 
tion to sue in the state or fédéral court, the défendant by this language 
is given the absolute right of removal, and there is not one word or 
intimation anywhere in the act that, where the proper jurisdiction ex- 
ists in the fédéral court, and the proper conditions exist for the invoca- 
tion by défendant of this jurisdiction, such exercise by défendant of 
his right so given is to be controlled or negatived in any manner by the 
plaintiff. If plaintiff and défendant are résidents of différent states, 
and plaintiff brings his suit in the District Court of a third state, de- 
fendant could appear and waive the objection or could object on the 
ground of venue, and the court would on this ground dismiss the suit, 
whether plaintiff objected or not. If plaintiff brings suit in a state 
court in his district, défendant, being a nonresident of such state, can 
remove such suit because of section 28, whether plaintiff objects or does 
not object. On what ground can be object ? Must he not point to some 
provision of the original act, or the codification of it, giving him the 
right to object, and if there be no such provision, on what can he base 
an objection? If it had been intended by the provisions of this act 
to allow the plaintiff to négative the effort on the part of défendant 
to remove the suit, certainly some word or some intimation would 
liave been put in the act to show this right on the part of the plaintiff. 
The fact that we find no word or intimation anywhere in the âct giv- 
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ing the plaintiff the right to veto any effort on the part of défendant 
to remove the suit is conclusive, to my mind, that Congress did not in- 
tend to give plaintiff any such right. To deny to défendant the right so 
given to remove the suit is to deny to him a right clearly and expressly 
given in unequivocal language, and if the courts can deny him this 
right, then they can deny him any other right which may be given him 
by Congress. 

Construing the provisions of the act as a whole, and giving them 
what seems to me to be the clear intent of Congress, I find that juris- 
diction is given to the fédéral courts, where there is diversity of citi- 
zenship ; that on this state of facts plaintiff is given in the first instance 
the élection to sue either in the district of his résidence or in the dis- 
trict of the résidence of the défendant. If plaintiff elects to sue in the 
district of his own résidence, défendant, being a nonresident, has the 
absolute right to remove the suit to the fédéral court of such district. 

The provisions of section 51 limiting the bringing of the suit in 
the first instance are limitations to bind the plaintiff, and do not bind 
the défendant. The provisions of section 51 expressly so state, and do 
not in any manner undertake to regulate or control or limit the right 
given by section 28 to défendant. If plaintiff, being a résident of one 
state, and défendant of another, bring his suit in a fédéral court of a 
third state, défendant can, by appearing generally, waive the objection 
as to venue, and such court has jurisdiction to try such suit. If there- 
fore, plaintiff brings his suit in a state court, défendant is given by 
section 28 the right to remove it to this same court, and it has just 
as much jurisdiction to try such case as if plaintiff had originally 
brought it there. 

I therefore conciude that the motion to remand should be denied. 



In re BURG. 
(District Court, N. D. Texas, Dallas Division. August 13, 1917.) 

No. 1S45. 

1, Bankkuptcy <@=>77 — Filing Pétition — Nxjmbee of GaEDixoRs. 

Relative to right, under BanUr. Act July 1, 189S, c. 541, 30 Stat. 544, 
of a single creditor for $500 to file pétition to bave the debtor adjudged 
bankrupt, permlsslble If there be less than 12 credltors, holders of small 
claims for household supplies, payable monthly, wlU be dlsregarded, under 
the maxim of de mlnimls. 

2. Feaud <3=59(1) — Fbaud of Principal — Measuee of Damages. 

The only complalnt of one employed to sell as agent on commission a 
particular machine being that it dld not come up to the représentations 
made In the llterature sent out by the employer, his measure of damages 
Is not that for breach of contract, but that for decelt, v?hich Is the loss 
sustained, .and does not include the profits of which he has been deprived. 
8. Bankbxjptcy <®=»91(1) — Solvency — Bukdbn of Peoof. 

On contest of a pétition in involuntary bankruptcy based on fraudulent 
concealment of property, the debtor has, under Bankr. Act, § 3, subd. O 
(Gomp. St. 1916, § 9587), the burden of showlng his solvency. 
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4. Bankeuptct <Êf=>54 — Solvency — Assets — Concealed Pbopeew. 

runds whlch the alleged bankrupt bas concealed cannot be Included In 
hls assets In determining his solvency. 

5. Bankbuptct <g=»56 — Aer of Bankeuptct — "Concbalment" of Peopeety. 

It was a concealment of hls propérty, constltutlng an act of bank- 
ruptcy, for the debtor, on demand by a créditer to know what he had 
done with money, to reply that hé had it in a saf e place, and that it was 
available on a settlement, but that he had offsets amounting to more than 
the creditor's claim. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Concealment.] 

In Bankruptcy. In the matter of C. N. Burg, alleged bankrupt. 
Bankruptcy adjudged. 

Etheridge, McCormick & Bromberg, of Dallas, Tex., for petition- 
ing creditors. 

Crâne & Crâne, of Dallas, Tex., for bankrupt. 

JACK, District Judge. The Waterloo Gasoline Engine Company, 
alleging that it was a creditor of Burg in an amount in excess of 
$500, and that he had less than 12 creditors, filed pétition praying his 
adjudication as a bankrupt. 

Défendant filed answer in which he excepted to the plaintiff's péti- 
tion, on the ground that he had more than 12 creditors, and, further 
answering, denied that he was bankrupt, denied that he had committed 
any act of bankruptcy, and specially denied that he was indebted to 
the petitioning creditor, against whom he pleaded a claim in offset. 

[ 1 ] The list filed by défendant showing his creditors at the date of 
the filing of the pétition discloses 24, not including the plaintiff. Gnly 
3 of them were for more than $100, the highest being for $252.56, and 
12 of them were for sums under $5. Thèse small claims were cur- 
rent accounts for groceries, drugs, dry goods, milk, gas and oil, tele- 
grams, téléphone bills, water, light and gas bills, etc., such as are con- 
tracted and paid for from month to mon th. Such creditors are prac- 
tically secured, as their bills hâve to be paid from month to month be- 
fore further necessities can be obtained. The bankruptcy law is never 
invoked by any such small creditors, who theraselves hâve adéquate 
remedy for the collection of their accounts by cutting off further sup- 
plies. As to thèse accounts, I think the raaxim, "De minimis non curât 
lex," applies. Such was the holding of Judge Treber in Re Blount 
(D. C.) 142 Fed. 265. As was well said in that case : 

"If the contention of the respondent Is to be sustalned, the Involuntary 
feature of the Bankruptcy Act would be a dead letter ; for any Insolvent who 
desired to prefer some of his creditors, leaving ont one or two, could always 
manage to hâve as many as 20 creditors by purchasing for hls personal use 
and that of his falnily smaU things amounting to sums ranglng, as in the case 
at bar, from 10 cents to $2, and havlng them charged. By paying them the 
sueceeding month, after he had made some small purchases, to be charged 
again, it would always leave a number of creditors ready to be used whenever 
proceedings of thls kind are InStltuted against hlm. It is hardly reasonable 
to suppose that creditors of that kind, who feel secure In havlng tbelr bills 
promptly paid, would want to Incur the risk of losing a good customer in order 
to Join a bona fide creditor to instltute proceedings In bankruptcy. AU laws 

fissFor ottier cases see 8ame topic & KEY-NUMBER in ail Key-Numbered Dlcesta A Indexe* 
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must be given a reasonable construction, and for this reason the clalms hereln 
before recited must be disregarded in determinlng the number of the credltors 
of Mr. Blount at the time thèse proceedings were instituted, and If this is done 
it clearly appears that there were less than 12 creditors." 

So in the case at bar, if thèse small claims are disregarded, there are 
less than twelve creditors. Accordingly the exception was overruled. 
However, later, and before the trial of the case on the merits, two 
other creditors intervened, so that, as finally presented, there were 
three petitioning creditors. 

Briefly stated, the facts out of which plaintiff's claim arose, and on 
which défendant bases his counterclaim and set-ofï, are as follows: 

Plaintiff is a manufacturer of kérosène and gasoline engines, and a 
tractor known as the Waterloo Boy, so named for the home city of 
the Company. Burg, who had been working as a clerk in an implement 
house in Dallas, which handled this tractor, on January 28, 1916, en- 
tered into a contract with the plaintifï, under the terms of which he 
was employed for one year as agent in the state of Texas for the sale 
of the engines and tractors manufactured by plaintiff. It was agreed 
that Burg should put at least two men besides himself at work in or- 
ganizing the territory and pushing the sales, and that he should pay 
$522.50 net for each tractor shipped from the factory, and $550 net 
for each tractor shipped from some distributing point in Texas, the 
plan being that Burg should order the tractor to be shipped to the pur- 
chaser secured by him at a price in advance of that named, the différ- 
ence to be his commission. Payment was to be made by a sight draft 
by Burg on the purchaser with bill of lading attached, returnable to 
plaintiff at Waterloo, lowa, the plaintiff to then give Burg crédit for 
his commission. 

It was further agreed that the Waterloo Company should carry at 
three distributing points a stock of four tractors for the convenience 
of Burg, and should likewise carry a sufficient stock of gasoline engines 
at thèse points to take care of the trade. Gasoline engines were to be 
sold at priées named by the Waterloo Company, the défendant to re- 
ceive a commission of 10 per cent, thereon. He was likewise to receive 
a commission of 15 per cent, on sales of extra parts for repairs. Burg 
was to be furnished by the company with literature for distribution in 
his territory. 

Operating under this contract, Burg sold a number of tractors for 
which he did not draw drafts payable to the company, as stipulated in 
the contract, but himself collected the price and failed to account 
for same. Repeated demands were made on him by letter for a state- 
ment and remittance of the amount collected, but without avail. Final- 
ly, in answer to a letter in December threatening to place the matter 
in the hands of an attorney, Burg wrote, urging that this be not done, 
and adding: 

"There are things In your claim for goods that hâve been returned to the 
warehouse by customers and then to you at factory by forwardlng company 
in car that was shipped you some time ago." 

Finally Johnson, manager of the company, came to Dallas and 
•checked up his account with Burg. The statement, as made out by 
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Johnson, was several thousand dollars too much, and, after checking 
over the books, it was found that there was due the plaintiff $8,295.69, 
as against which Burg for the first time made claim for damages suf- 
fered by reason of the fact that the tractors sold did not corne iip to 
représentation, claiming that he had for that reason lost in profits more 
than the amount of the balance due to the Waterloo Company. 

On the trial of defendant's claim much évidence was offered as to 
the merits and demerits of the tractor. I am of the opinion that the 
tractor was too light for the work required of it in plowing black 
waxy lands of Texas. The greatest defect perhaps was in the radiator. 
It held only about 8 gallons of water, when it was represented in plain- 
tifï's literature to hold 12. As a resuit the water boiled quickly, and 
the engine became overheated. A fresh supply of water had to be f re- 
quently poured into the radiator, and even then the results were not 
good. Furthermore, the wheels were weak. The ends of the spokes 
were bent at the rim into the form of an L, and riveted on, when they 
should hâve been, and later were made, T-shaped at the rim, thus giv- 
ing a stronger purchase. Thèse defective spokes caused the wheels 
to give way. There was also much trouble experienced with the valves. 

As soon as the company learned of the trouble with the wheels, they 
notified Burg that they would replace ail wheels that gave way with 
heavier wheels made with the T-spokes, charging the purchasers only 
the f reight, The radiators, however, could not be changed. 

There was more or less delay in shipping out the new wheels, owing 
to the difficulty in buying iron. As a resuit the tractor was not pop- 
ular. There were constant complaints coming in f rom customers, and 
finally the company sent, at Burg's request, a mechanic who devoted 
several months of his time to realigning and repairing the tractors 
which had been sold. His salary was paid by Burg, $1,032.73. A 
small part of his time, about ten days, was spent in helping Burg dem- 
onstrate the tractors. His salary for ten days would amount to about 
$30, and it is claimed by Burg that the company should pay ail of the 
rest of the mechanic's salary, say $1,000. 

The présence of Mahan was made necessary by the defects in the 
tractor, for which Burg was in no wise to blâme, nor for which am 
I disposed to place too much blâme on the Waterloo Company. Trac- 
tor engines are still in the expérimental stage, and improvements are 
constantly being made. What might be a good tractor for sandy 
lands in other states might prove a failure in the black stiff lands of 
Texas. I think, however, that $1,000 of Mahan's salary should be 
credited on the account. The company agrées that a further crédit 
of $307.50 should be given him, being commissions on tractors sold 
direct by the company in his territory after the term of his contract, 
but while his name was still being published as the agent and repré- 
sentative of the company. Allowing thèse two crédits would leave 
$6,988.19 due the company, as against which Burg claims damages 
more than offsetting same. 

[2] There has been no violation of the contract entered into by the 
parties. Burg undertook to sell as agent a particular tractor, and the 
company _ undertook to supply such tractors in such quantities as 
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might be called for at a given price. The company did this. The 
only complaint is that the tractor did not corne up to the représenta- 
tions made in the literature sent out. 

The measure of damages in an action for the violation of a contract 
is the loss which one has suffered and the profits of which he has 
been deprived as a direct and proximate resuit of the breach. This, 
however, is not an action for violation of a contract, the contract hav- 
ing been fulfilled, but is an action based on fraud and deceit and mis- 
representation as to the tractor and what it would do. 

In cases of deceit and misrepresentation the remedy of the party de- 
ceived is to cancel the contract and sue for such actual loss as he may 
hâve suffered. George v. Hesse, 100 Tex. 46, 93 S. W. 107, 8 L. R. 
A. (N. S.) 804, 123 Am. St. Rep. 772, 15 Ann. Cas. 456; Smith v. 
Bolles, 132 U. S. 125, 10 Sup. Ct. 39, 33 L. Ed. 279. 

The measure of the recovery to which Burg is entitled is not the 
profits which he would bave made had the tractors been as represent- 
ed, even were the évidence sufficiently certain to enable the court to 
arrive at such profits, but it is the loss which he has sustained, and the 
évidence fails to show any loss other than the amount paid Mahan, for 
which he should be allowed a crédit. 

When Burg discovered that the tractors were not as represented in 
the literature and were not suited for the purpose for which sold in 
his territory, he did not elect to rescind the contract, as he might hâve 
donc, but, on the contrary, he continued to sell the tractors, he claims, 
relying on the promises of the company to make good the defects. 
Thus, having continued to sell to his customers tractors which he 
knew to be unsuited to the work expected of them, he is in poor posi- 
tion to complain of the conduct of the Waterloo Company. Not only 
did he continue to sell the tractors to the farmers in the territory al- 
lotted him, but he deliberately put the price in his own pocket instead 
of remitting to his principal, in order, he says, that he might protect 
himself against his principal for furnishing such defective tractors, 
which he, knowing the defects, nevertheless continued to sell his custo- 
mers. 

The utmost good faith is requirçd of an agent in his dealings with 
his principal, and the continued collection of funds belonging to the 
principal, without the latter's knowledge, and failure, notwithstanding 
repeated demands, to account for same, cannot be justified. 

The spécial items sought to be recovered by défendant are for profits 
he would bave made had R. B. George, T. D. Puckett, and other sub- 
agents appointed by him sold the number of tractors they undertook 
by their contract to sell, and which he averred they would hâve sold 
had the tractors been as represented. George deposited with Burg as 
forfeit money the sum of $600, being $25 each on 24 tractors which he 
agreed to sell, and on which tractors Burg averred he would hâve 
made a profit of $1,320 in addition to the deposit had George sold the 
machines. He allèges similar loss of profits which he would hâve 
made from the sale of other tractors by other subagents who, like 
George, had made similar deposits. It is by no means certain that 
thèse subagents would bave made the sales even had the machines been 
245 F.— 12 
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up to représentations, but even so, such lost profits would not consti- 
tute the measure of damages in actions of this character. 

It may be hère noted that, although Burg bitterly complains of plain- 
tiff for not fumishing tractors in strict accord with catalogue repré- 
sentations, and although he claims, and I think the évidence shows, 
that the tractors fumished were unsuited for the purpose for which 
they were sold, he has not retumed to thèse various subagents their 
deposits, but, on the contrary, has appropriated such deposits to his 
own use. 

On Question of Solvency and the Act of Bankruptcy. 

[3] The burden of proof was on the défendant, Burg, to show his 
solvency. In re Crenshaw (D. C.) 156 Fed. 638; In re Schenkein (D. 
C.) 113 Fed. 421; Bankr. Act, § 3, par. C. (Comp. St. 1916, § 9587). 

If to the amount due the Waterloo Company $6,988.19 be added the 
amounts due various creditors shown in defendant's answer, $687, his 
total indebtedness would be $7,675, not including deposits made by 
subagents: George, $600; Burnside, $475 ; Lee & Co., $625 ; Puckett, 
$1,000— or a total of $2,700. Several of thèse subagents bought a few 
cars which hâve been credited on their deposits, so that the whole 
$2,700 is not due them. There is at least, however, due as much as 
$2,400, which would bring the total indebtedness of Burg up to $10,- 
000, whereas his total assets aggregate only $9,005.11. Burg claims 
that, if he were agent of the Waterloo Company, thèse various deposits 
were obligations of his principal. The deposits, however, were made 
on contracts of subagency, and the subagents may look to the agent 
even if they might also look to the principal. As Burg has the money 
and does not prétend to hâve turned it over to his principal, and as he 
asserts the cars were not up to représentation, it seems clear that thèse 
subagents would hâve an action against him for the return of their de- 
posits^ and that he would be indebted to them in that amount. 

[4] It is not necessary, however, to include the indebtedness due 
the subagents in determining the solvency of défendant. The évidence 
submitted fails to show to the satisfaction of the court that his assets 
were worth $9,005.11, as claimed, or more than his indebtedness. The 
f unds belonging to the Waterloo Company he has concealed, and they 
therefore cannot be included in his assets in determining the question 
of solvency. 

[5] Johnson testified that just prior to filing the bankruptcy péti- 
tion, when he demanded of Burg to know what he had done with the 
money collected on tractors sold, he replied that he had it in a gafe place 
and that it was available on a settlement, but that he had offsets 
amounting to more than petitioner's claim. It had never before been 
claimed, as now, that the money had been invested in his business, and 
the court accepta the testimony of Johnson rather than that of Burg as 
to what the latter told him about the matter. This constituted à con- 
cealing of hîs property and was an act of bankruptcy. In re Shoesmith, 
135 Fed. 684, 68 C. C. A. 322; Ziegler v. Ziegler, 68 Hun, 177, 22 N. 
Y. Supp. 812. _ 

A decree wiîl be entered adjudicating défendant a bankrupt. 
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UNITED STATES v. CHICAGO, ST. P., M. & O. Rï. CO. 

(District Court, N. D. lowa, W. D. September 18, 1917.) 

No. 162. 

1. Caubiees (S=37 — Oareiage of Live Stock — Action fob Penalty — Bite- 

DEN OF Proof. 

Under Twenty-Eight Hour Law June 29, 1906, c. 3594, 34 Stat. 607 
(Comp. St. 1916, §§ 8651-8654), declaring that no railroad or common 
carrier other than by water shall knowingly and willtully confine any 
cattle or other animais for a perlod longer than 28 consécutive hours 
without unloading the same for rest, water, and food for a perlod of at 
least 5 bours, unless prevented by storm, or by accidentai or other un- 
avoldable cause, whlch could not be antlclpated or avolded by due dili- 
gence and foresight, but that on wrltten request of the owner or person 
in custody of a particular shipment the ttme of confinement mlght be 
exteuded to 36 hours, the government, sulng for the penalty prescrlbed for 
violation, must show that the carrier knowingly and willfully confined 
the shipment of live stock beyond the perlod prescribed ; but, havlng 
shown the same, It is incumbent on the carrier to show that Its failure to 
unload the live stock was caused by storm, accident, or other uuavoldable 
causes, which could not hâve been antlclpated or avolded by due dili- 
gence. 

2. Cabbiees <S=337 — Live Stock — Twenty-Eight Hour Law. 

In an action against a railroad company for the penalty prescribed for 
violating the Twenty-Eight Hour Law, a train dispatcher of another 
railroad company, whose tracks were used by défendant, must be treated 
as defendant's agent, where the movement of defendant's trains was gov- 
erned by such dispatcher. 

3. Cakrieks <g=37 — Live Stock — Twenty-Eight Hotjb Law. 

A shipper requested that cattle mlght be confined for a perlod ol 36 
hours without being unloaded. The train on which the cattle were 
shipped proceeded to withln 26 miles of the place where the cattle were 
to be unloaded. The running time for such 26 miles was ahout 1% hours. 
At that time the cattle had been en route less than 32 hours. The last of 
the run was made over leased tracks, and the train dispatcher of the 
lessor company, who directed the movements of such trains, dlrected the 
conductor of defendant's train to take a sidlng at a named station and 
await the passage of another train. The other train was delayed, and 
flnally, defendant's conductor havlng communicated with the dispatcher by 
téléphone, \^'as dlrected to take hls train on to the i)oint where the cattle 
were to be unloaded. Owing to weather conditions, the train had to be 
eut into sections and brought in one at a time, and for that reason the 
cattle were confined for more than 36 hours. Éeld, that the carrier was 
not liable for the penalty, no violation of the Twenty-Eight Hour Law ap- 
pearlng; it not belng shown that the carrier willfully and knowingly 
confined the cattle for more than 36 hours, and it belng apparent that the 
excessive confinement resulted from a storm and other causes over which 
the carrier had no controL 

At Law. Action by the United States against the Chicago, St. Paul, 
MinneapoHs & Omaha Railway Company to recover from the de- 
fendant railway company the penalty provided for an alleged violation 
of the Twenty-Eight Hour Law, as amended by Act Cong. June 29, 
1906, c. 3594, 34 Stat. 607. Judgment for défendant. 

^ssFor otlier cases see same toplc ft KEY-NUMBEB in ail Key-Numbored Dlgests ft Indexa* 
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F. A. O'Connor, U. S. Atty., of New Hampton, lowa, and Seth 
Thomas, Asst. U. S. Atty., of Pt. Dodge, lowa. 

Sargent, Strong & Struble, of Sioux City, lowa, for défendant. 

REED, District Judge. On January 31, 1916, some 40 head of cat- 
tle were loaded into a car at the Union Stockyards in St. Paul, Minn., 
at 4 :30 o'clock p. m. of that day, to be carried by the défendant, a com- 
mon carrier by railroad, and its Connecting carriers, to Moville, in the 
State of lowa. By proper written request of the shipper, the cattle 
during shipment might be confined for a period of 36 hours without 
being unloaded for rest, food, and water, as provided by said act of 
Congress. The car in which said cattle were loaded was delivered to 
défendant shortly thereafter at South St. Paul, Minn., and was carried 
by it to Le Mars, a station on its line of road in lowa. The running 
time of defendant's train f rom South St. Paul to Le Mars is not shown 
by the testimony; but the train arrived at Le Mars on February 1, 
1916, in time to hâve left, and did in fact leave, there at 11 :45 p. m. of 
that day, or 31 hours and 15 minutes after the cattle were loaded at 
St. Paul. In the absence of delays the train could hâve made the run 
from Le Mars td Sioux City, on its way to its destination, a distance 
of about 26 miles, in IV^ hours, but did not arrive there until February 
2, 1916, at about 2:15 a. m., and was not delivered by défendant to its 
Connecting carrier at Sioux City until 6 :40 a. m., and the stock was not 
unloaded until 7:25 p. m. of that day, and was therefore confined 
without unloading for the required food, water, and rest for nearly 
39 hours. 

The cause was submitted to the court upon a stipulation of facts, 
from which it appears : That défendant opérâtes ail of its trains from 
St. Paul, Minn., to Sioux City, lowa, over the line and road of the 
Illinois Central Railroad Company (which will be called the Central 
Company) between Le Mars and Sioux City, under the directions and 
control of the train dispatcher of the Central Company, who is locat- 
ed at Cherokee, on the line of that company, some 30 miles east of Le 
Mars. Defendant's train carrying the cattle in question (which was 
No. 217) left Le Mars at 11 :45 p. m. February 1, 1916, with orders to 
meet and pass train No. 242 of the Chicago & Northwestern Railroad 
Company (which will be called the Northwestern Company), which 
also runs over the line and road of the Central from Sioux City to Le 
Mars, at James station, on the line of the Central Company, some 7 
miles north of Sioux City, at which station there was no telegraph or 
other operator at night. That defendant's train No. 217 passed Wren, 
a station on the line of the Central Company between Le Mars and 
James, without further orders; thence proceeded to James, and took 
the siding there to meet and pass the Northwestern train No. 242, 
north bound, as it was ordered by the Cherokee dispatcher to do. That 
after defendant's train had passed the station Wren, the dispatcher of 
the Northwestern Company at Sioux City arbitrarily ordered the en- 
gine of train No. 242 to be sent south of Sioux City, on the line of the 
Northwestern Company, to bring into said city a train on the North- 
western line on which an engine had failed to operate because of weath- 
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er conditions. That after waiting for a considérable time at James, 
expecting the arrivai of train No. 242 of the Northwestern Company, 
and being unable to get further orders because of the closed condition 
of said station, the conductor of defendant's train got into communica- 
tion by téléphone with the dispatcher of the Central Company at 
Cherokee, and was then for the first time advised of the condition, and 
was directed by the Cherokee dispatcher to take his train into Sioux 
City. That the weather on the night in question was cold and foggy, 
and while defendant's train was awaiting at James the arrivai of the 
Northwestern train No. 242, its engine became more or less frozen, 
and upon receiving orders to take said train into Sioux City the conduc- 
tor was unable, on account of the condition of said engine, to take the 
entire train at one time, and took the first part, or section, of said train 
as far as Leeds, a point within the city limits of Sioux City, and then 
returned to James, and brought to Leeds the last section of his said 
train ; the car in question being in the first section brought to L,eeds. 
That said conductor then proceeded with the said first section of his 
train to the terminal of the défendant company in the yards at Sioux 
City. That, while said car was being moved by the défendant from 
its terminais in Sioux City for delivery to the Sioux City Terminal 
Company to be unloaded, that portion of said train in which the car 
was being so carried was struck by switch engine No. 248, operated 
by défendant company, after the same had proceeded but a short dis- 
tance towards said transfer track, and a further delay incurred by 
reason of said wreck, which was caused by the condition of the weather 
on the morning in question ; the immédiate cause therefor being the in- 
ability of the engineer of engine No. 248 to observe the signais given. 
Because of the delays thus stated it is contended in behalf of the 
•défendant that it is not liable for the statutory penalty by reason of 
its delay in unloading the cattle for food, water, and rest within the 
36-hour period that it was authorized to detain the cattle without so 
unloading them. The act of Congress to which référence has been 
made provides in efïect : 

That no rallroad, express company, or common carrier, other than by wa- 
ter, shall knowingly and willfully confine any cattle or other animais, trans- 
ported by them In Interstate commerce, for a period longer than 28 consécu- 
tive hours without unloading the same for rest, water, and food, for a period 
of at least 5 consécutive hours, unless prevented by storm, or by accidentai 
or other unavoidable cause, which cannot be anticipated or avoided by the 
exercise of due diligence and foreslght: Provided, that upon the written re- 
quest of the owner or person in custody of the particular shlpment the time 
of coniinement may be extended to 36 hours ; and any common carrier so 
offending shall be liable for a penalty of not less than çiOO nor more than 
$.500 for each such violation, to be recovered by civil action In the name of 
the United States. 

[1] Under this statute it is incumbent upon the government to show 
by a prépondérance of évidence that the défendant "knowingly and 
willfully" confined this shipment of cattle without unloading them for 
food, water, and rest for more than 36 consécutive hours after they 
were loaded in St. Paul (St. Josepb Stockyard Co. v. United States, 
187 Fed. 104, 110 C. C. A. 432); and, if the proofs so show, then it 



182 245 FEDERAL REPORTER 

would be incumbent upon the défendant to show by a prépondérance 
of the évidence that its failure to so unload them was caused by storm, 
or by accidentai or other unavoidable causes, which could not liave 
been anticipated and avoided by the exercise of due care and fore- 
sight (New York Central & Hudson R. R. Co. v. United States, 165 
Fed. 833, 91 C. C. A. 519; United States v. Oregon Short Une Co. 
[C. C] 160 Fed. 526). With thèse rules in mind, the facts stipulated, 
which are on file with the clerk as part of the record, may be con- 
sidered. 

[2,3] The running time of defendant's train in which the cattle 
were carried frora St. Paul to Le Mars, is not shown, nor is the 
time the train was delayed at Le Mars, if delayed at ail, shown, or 
for what purpose ; but it does appear that the train left Le Mars for 
Sioux City, at 11 :45 p. m., February 2, 1916, or 31 hours and 15 min- 
utes af ter the cattle were loaded, and under ordinary conditions would 
hâve reached Sioux City, a distance of some 26 miles, in 1 hour and 
30 minutes, and could then hâve been unloaded for the required feeding, 
water, and rest within the 36-hour period. The delay of the train be- 
tween Le Mars and Sioux City appears to hâve been the f ault of the Illi- 
nois Central train dispatcher at Cherokee, or of the Northwestern dis- 
patcher at Sioux City, or perhaps both of them jointly, and défendant 
must be held to hâve known that its train from Le Mars to Sioux City 
was under the control and direction of the Illinois Central dispatcher at 
Cherokee, for ail of its trains between Le Mars and Sioux City were 
being operated over the line of the Illinois Central Raiiroad under 
some arrangement with that company, and under the direction of its 
train dispatcher at Cherokee. Whether or not the Chicago & North- 
western Company had knowledge of, or anything to do with, the run- 
ning of trains over the Illinois Central between Sioux City and Le 
Mars, does not appear, except that, inasmuch as the Northwestern 
Company was expecting on this date to run its train No. 242 between 
Sioux City and Le Mars over the Illinois Central road, and to meet 
defendant's train at James, a station on the Illinois Central line, the 
fair inference may be that it knew of the arrangement between the 
Central Company and the défendant company for the running of the 
defendant's train over the Illinois Central between Le Mars and Sioux 
City, for the Cherokee dispatcher had directed the conductor of de- 
fendant's train in question to meet and pass the Northwestern train at 
James, and the fair inference is that the Northwestern Company was 
in some way informed that defendant's train was to meet its train at 
James, and when the Northwestern abandoned its train No. 242 from 
Sioux City to Le Mars for that run informed the Cherokee dispatcher 
that it had so abandoned the same. In any event, there is nothing in the 
évidence to indicate that the conductor of defendant's train was mis- 
led in any manner by any action of the Northwestern Company, or its 
employés, in holding his train at James for the arrivai of the North- 
western train. 

As the train dispatcher at Cherokee was directing the movements of 
defendant's train, he must be held to be the agent of the défendant com- 
pany in directing the conductor of its train to meet at James, on its 
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way to Sioux City, the Northwestern train, and his f ault or neglect is 
the fault or neglect of the défendant company ; and inasmuch as it ap- 
pears that defendant's train was delayed at James from reaching Sioux 
City until at least 6 :40 a. m. of February 2, 1916, or after the expira- 
tion of the 36-hour period, the défendant should be held responsible 
for such delay. But mère neglect on the part of défendant, or of the 
dispatcher at Cherokee, as the reason for failing to unload the cattle 
within the 36-hour period is not alone sufficient to warrant a recovery 
by the govemment; for it must first show the essential facts to war- 
rant a recovery, and this requires a prépondérance of proof in its be- 
half that the défendant "knowingly and willfully," or intentionally and 
purposely, failed to unload the cattle within the 36-hour period. Is 
there such proof in this case? Defendant's train left Le Mars for 
Sioux City at 11:45 p. m., February 1, 1916, a distance of 26 miles, 
which ordinarily would hâve been run in 1 hour and 30 minutes, which 
would bring the train into Sioux City by 2:15 a. m. of February 2, 
1916. It did not arrive, however, until 6:40 a. m., or nearly 4 hours 
beyond the 36-hour period, and not until after defendant's train reach- 
ed James did its conductor know that it could not meet the Northwest- 
ern train at that place, and was then ordered by the Cherokee dispatcher 
to take the train into Sioux City, 7 miles from James ; and except for 
its f rozen engine, and the wreck in the yards at Sioux City, did he hâve 
reason to believe that the cattle could not be unloaded within the 36- 
hour period. 

I am of opinion, therefore, that the "facts stipulated" do not show 
that the government bas proven by the required prépondérance of évi- 
dence that the defendant's conductor of the train in question, or the 
défendant itself, "knowingly and willfully," or intentionally and pur- 
posely, intended, when the train left Le Mars or James, to not unload 
the cattle for the required food, rest, and water within the 36-hour 
period, or that defendant's conductor, when he left Le Mars, and again 
at James, when he was ordered by the Cherokee dispatcher to then run 
his train into Sioux City, could by ordinary diligence hâve avoided the 
delay in reaching the transfer tracks in Sioux City. 

It follows that the judgment must be for the défendant; and it is 
accordingly so ordered. 



THE DANIEL McALLISTER. 
(District Court, E. D. New York. July 31, 1917.) 

1. Collision i^=»95(1) — ^Deiïting Vessel — Liability or Vessbl Attempting 

Eescue. 

If a drif ting boat, which needs resculng, cannot be stopped and brought 
to a moorlng without involving some damage to other vessels, merely 
from the force of her momentum, actlonable fault cannot be charged 
to a resculng boat, which apparently used due care and did the proper 
thlng to prevent greater loss. 

2. Collision <g=38 — Vessels Lying at Pieb End — Construction of Statuts. 

Under section 879 of the Greater New Yorls Charter (Laws 1901, c. 
466), which prohibits boats from lylng across pler ends In the North and 
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East Rlvers, and makes them responsiWe for damages Infllcted by boats 
entering or leaving adjacent slips, the responslbility of a boat so lylng 
outside is Just that responslMllty whlch is the resuit of tlie place in 
whlch it is moored, and its (Jlstance In or eut, as governed by boats 
lying between it and the pier end, does not enter Into the situation. 

3. Collision <S=>71(2) — Tua Leaving Slip with Tow — Boats Moobed at 

End of Piek. 

A barge, when being moved by a tug ont from a slip in East River in 
a strong flood tide, was carrled against other boats lylng at the end of 
the pier above, breaking them from their moorings and causing them 
to drift against other boats further up, one of which, besldes the barge 
in tow, was injured. It was In the daytime, and the position of the 
boats and condition of the tide were known to the master of the tug. 
Held, that the tug was In fault for falllng to make proper allowance 
for such conditions; that the boats at the end of the pier were not 
Uable, as wlth proper care on the part of the tug the collision would not 
hare occurred. 

4. Collision i®=>8 — Vessels Lying at End of Piee — Construction or Stat- 

UTE. 

The mère présence of a boat lying ofC the end of a pier, In violation 
of such provision, is not of itself négligence, creating responslbility for 
damage to another vessel ; but, to be actionable, it must be accompanied 
by other circumstances, such as darkness, with no lights shown, or the 
création of an obstacle in the water needed for navigation by any craft 
using proper care in Its own moveraents. 

In Admiralty. Suits for collision by John D. Lohman, owner of the 
barge Lohman, and by Charles H. Castle, owner of the steam canal 
boat Haines, against the steam tug Daniel McAllister. Decrees for 
libelants. 

Foley & Martin, of New York City (James A. Martin and George V. 
A. McCloskey, both of New York City, of counsel), for libelants. 

Hyland & Zabriskie, of New York City, for the Daniel LlcAllister. 

MackHn, Brown & Purdy, of New York City (William F. Purdy, of 
New York City, of counsel), for the Kaaterskill No. 2. 

Harrington, Bigham & Englar, of New York City (T. Catesby Jones, 
of New York City, of counsel), for the Clayton and New York Cent. 
R. Co. 

Charles M. Sheafe, Jr., of New York City, for New York, N. H. & 
H. R. Co. 

Herbert Green, of New York City, for Erie R. Co. 

CHATFIEIvD, District Judge. This action arose from a progres- 
sive séries of incidents which nearly gwept the river front of shipping 
from the Manhattan Bridge northward on the New York side for a 
space of 12 to 14 piers. One action is brought by the owner of the 
Ivohman, which was lying in the slip between Piers 31 and 32, and 
v/hich during the strong flood tide was taken out by the tug McAllister 
in order to be placed at a berth a short distance up the river. The 
captain of the McAllister intended to perform this maneuver by snub- 
bing around the outer end of Pier 31, or by holding his tug against 
the tide until the barge, which was on a short hawser, had swung clear 
of the pier of the Manhattan Bridge, which stands in the northerly side 
of this slip and also of the line of piling which stretches down around 

^:»For other casea eee same topic & KEY-NVMBSR In ail Key-Numbered DigesU & Indexe» 
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the outer side of the bridge pier, and against which boats are moored 
on the outer or river side. The space inside the bridge pier is used for 
the anchorage of fishing boats, and a serious dispute has arisen as to 
whether the Lohman had been lying against the bulkhead or along the 
north side of Pier 31. But this is entirely immaterial to the case. 

Four canal boats had been moored abreast, off the end of Pier 32. 
The Kaaterskill No. 2 was outside, with the Clayton next to her, 
the Erie Railroad boat next, and a Lehigh Valley boat on the end of 
the pier. Four boats were also moored abreast, off Pier 33, with the 
Sedge outside, the Newark and Niagara (two New York Central boats) 
next, and a Baltimore & Ohio boat inside. At least two more boats 
were moored off the end of Pier 36, while the Haines, a steam canal 
boat, was moored across the end of a car float, which was lying on 
the upper or north side of Pier 41. This car float projected a little 
into the river, and on the south side of Pier 41 was another car float, 
the stern of which was about even with the outer end of the pier. 

The captain of the McAllister was unable to exécute the maneuver 
he undertook in just the form he intended, for before the Lohman 
swung around, so as to lie straight up the river, the tide carried the 
McAllister upstream, and the Lohman came in contact with one of 
the barges lying off Pier 32. The testimony indicates that this was 
the Clayton, or the third boat out from the pier. This collision fur- 
ther hampered the McAllister in controlling the Lohman, and the four 
barges oflf Pier 32 were swept away from the pier. At some point 
the lines between the Clayton and the Erie barge broke loose, and at 
Pier 33 the four boats oft the end of that pier joined the fleet. 

While off Pier 36 the two boats there moored were also carried 
away. The piers from 39 to 42 are used by the New Haven Rail- 
road, and Transfers Nos. 7 and 9, which were lying at the New Haven 
piers, went out to give assistance and to rescue the boats floating up- 
stream. This was done without damage to the various boats adrift, 
excepting the L,ohman. Most of the boats were placed in at différent 
piers south of Pier 41 ; but the Clayton and Kaaterskill, still f astened 
together and with the barge Lohman and the tug McAlUster still in 
collision or close at hand, approached Pier 41 in such a position that 
Transfer No. 9 attempted to push them in to a point where they could 
get a line to the docks. According to the captain of the Haines, the 
Kaaterskill and the Clayton had swung aroiMid, so that the Kaaterskill 
was the inside boat; but thèse two boats were finally moored at Pier 
43, with the Clayton still the inside boat, and the testimony of the wit- 
nesses upon the No. 9 is convincing to the effect that it was the Clayton, 
and not the Kaaterskill, which came in contact with the Haines. 

It would appear that, while the No. 9 was getting thèse boats inshore, 
the Clayton came in contact with the side of the Haines, and the 
Lohman got under the bow of the Kaaterskill or Clayton. At just 
about the same time the McAllister, which had swung alongside the 
Lohman, attempted to push her ashore against the southeasterly corner 
of Pier 41 and across the forward corner of the Haines, which was 
then partly down across the end of Pier 41. The combined weight 
of the boats caused some damage to the side of the Haines. The 
Lohman was then puUed forward, so as to be moored to the car float 
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at the south side of Pier 41, and was later taken back and put in the 
berth near Pier 34, where she was to go when the occurrence started. 

The second action involved has been brought by the owner of the 
Haines for the injuries received by his boat. He allèges fault on the 
part of the Daniel McAUister, both as a primary cause for the dis- 
iaster and also for the way in which the McAUister landed the Lohman, 
when the Lohman was pushed into the corner of Pier 41. But the 
captain of the Haines has also brought in the New York, New Haven 
& Hartford Railroad, charging that it placed the Haines at the point 
where it received injury, that Transfer No. 9 was unable to check the 
/drift of the boats, and that she was négligent in the way she attempted 
to land the boats, thus allowing them to bump against the side of the 
Haines. The owner of the Haines was so positive in his testimony and 
so certain as to the position of the boats as to throw doubt upon the 
accuracy of his observation when collision was impending, although 
there was no question that he was sincère in his statements. The évi- 
dence of ail the parties bearing on this situation contradicts him, and 
he makes out no case at ail of any négligence on the part of the No. 9. 

[1] To charge a boat which is seeking to make a rescue with fault 
for failure to overcome conditions which she is not strong enough to 
resist would be to improperly locate the proximate cause of the dam- 
age, and merely to penalize the boat which physically was for the 
moment in charge of those movements which were attempted, as dis- 
tinguished from the overpowering force of the drifting boats and the 
question of responsibility for their position. 

Nor was there any évidence in the case, so far as the occurrence off 
Pier 41 is concemed, indicating that the McAUister was guilty of ad- 
ditional négligence in the method which was used to stop the drift of 
the Lohman and to prevent further destruction. If a drifting boat, 
that needs rescuing, cannot be stopped and brought to a mooring with- 
out involvîng some damage merely from the force of her momentum, 
it is impossible to find actionable fault in the efforts of a rescuing boat, 
which apparently used care and did the proper thing to prevent greater 
loss. It is a mère coïncidence that the McAUister is the same boat 
against which fault was charged for the beginning of this catastrophe. 

The McAllister has sought to bring in the barges lying at the outer 
end of Pier 32, so as to charge them with responsibility, not only for 
the injuries to the Lohman, but by alleging that fault in lying off the 
end of a pier head was the proximate cause of the injuries to the 
Haines. 

The Kaaterskill dénies any responsibility on her own part, and al- 
lèges the fault to be that of the McAllister or of the New York Cen- 
tral Railroad Company, which was the charterer of the boat Kaater- 
skill at tlie time, and had moored her at the place named, through one 
of its own tugs. The New York Central Railroad Company dénies that 
it was in charge of the boat Kaaterskill, and also dénies that it was 
at fault for the collision because of the présence of either the Kaater- 
skill or the Clayton during the occurrence which has been described. 
. The Erie Railroad Company dénies any fault, and allèges that the 
four boats off the end of Pier 32 had been moved down shortly be- 
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fore this occurrence by a steam lighter, the Graylock, which had to 
unload at the end of Pier 32, According to this testimony the four 
boats were at the time of accident partially across the front of the rack 
outside of the bridge pier, and hence allowing less room for the use of 
the McAlHster in letting the Lohman swing out into the river. The 
Erie Railroad dénies any responsibility for the position in which the 
boat was left, and maintains that ail four boats had been moved to the 
south through orders of the man in charge of the pier. The Erie Rail- 
road, however, goes on to allège that the entire fault for the collision 
was that of the McAIIister in bringing out the Lohman in the manner 
described. 

A suggestion has been made that the inside boats of the four at the 
pier end were more liable, or should be held primarily liable, instead of 
those lying outside, inasmuch as the outside boats could bave moved 
nearer shore, if the inside boats had not been présent. 

[2] This case involves application of the provision of the city char- 
ter (section 879) which forbids boats lying across pier ends in the 
North and East Rivers, and makes them responsible for damages in- 
flicted by boats entering or leaving adjacent piers or slips. But, even 
under this provision of the charter, the responsibility of a boat which 
maintains itself in an outside position is just that responsibility which 
is the resuit of the place in which it is moored. Its distance in or out, 
as governed by boats lying between it and the pier end, does not enter 
into the situation. Each boat, beginning with the one on the outside, 
is responsible for remaining moored off the pier end, to just such an 
extent as the position in which it is moored violâtes the statute in ques- 
tion. The parties placing and keeping the boat there are the ones to 
be held in fault, rather than those who, by some other obstruction, may 
hâve fumished the reason or motive for the boats assuming this outside 
position. 

It is évident that the Lohman did not corne in contact with the two 
inside boats. Under the provisions of the statute in question, the two 
inside boats, viz. the Lehigh Valley and Erie canal boats, were not 
in such a position as to interfère with the movements of the boat enter- 
ing or coming out of the adjacent slip. Even if they had no right to 
lie at the end of the pier, and if their position would interfère with a 
boat doser to Pier 32 than the Lohman came in swinging out, never- 
theless in the présent case they did not interfère with the movement of 
the boat Lohman or of the McAIIister, which at no time came in con- 
tact with either of thèse barges. If the Clayton and the Kaaterskill 
were responsible for being moored in the position in which they were 
f ound, then the McAIIister must look to them alone, and not to the Le- 
high Valley and Erie boats, which did no harm to the McAIIister, and 
which merely show the physical situation leading to the mooring of the 
Clayton and the Kaaterskill in the place complained of . 

Nor does it appear f rom the testimony that the mooring of the four 
boats off Pier 33 had anything to do with the injuries for which re- 
covery is sought in this case. Thèse boats and those off Pier 36 went 
adrift and were rescued, but they had been removed from the situation 
before Transfer No. 9 undertook to place the Clayton and the Kaat- 
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erskill ashore, and before the Lohman and the McAllister brought up 
against the Haines. 

[3] The issue, therefore, narrows down to a primary finding that the 
McAllister was négligent in estimating the space which was available 
for bringing out the Lohman under the conditions of tide and wind 
which were présent. The captain of the McAllister testifies that he 
knew that the tide was running so strong that he could not buck the 
tide with the Lohman, and that he intended to merely drop back, so as 
to drop her in at the pier to which she was destined. He expected to 
hâve room to swing the Lohman clear of the barges which he saw 
were lying off the end of Pier 32. He was guilty of négligent naviga- 
tion in undertaking the maneuver in too small a space, or in failing to 
observe proper précautions, so as to protect himself against the force 
of the tide. The Lohman and the McAllister apparently drifted back 
immediately as they rounded the end of Pier 31, and thus diminished 
the space in which the Lohman could swing out into the river, even 
though that space was wide enough to allow her to make the turn, if 
the flood tide had been running with less force. 

[4] The next question, therefore, is to détermine whether the Clay- 
ton and the Kaaterskill, or the New York Central Railroad, should be 
held responsible for violating the section of the city charter and for in 
effect blocking a slip, so as to cause damage to a boat coming out while 
receiving no damage themselves. There has been no case cited, and 
none is known to the court, holding that the mère présence of a boat 
off the end of a pier head is of itself négligence, creating responsibility 
for damage to the other vessel, even if its présence constitutes a viola- 
tion of the charter (section 879). 

The obstruction by a boat in this position renders it responsible for 
damage to itself ; but, if it can be seen, its présence must be taken into 
account by any other boat, which might be injured, or cause in jury to a 
third vessel, by navigation in disregard of évident conditions. The 
mooring of the boat and its maintenance in the position prohibited must 
be accompanied by other circumstances, such as darkness, with no 
lights shown, or the création of an obstacle in the water needed for nav- 
igation by any craft using proper care in its own movements, before the 
position off the end of the pier could be held actionable. Wright & 
■Cobb Lighterage Co. v. New England N. Co. (D. C.) 189 Fed. 809; 
The Chauncey M. Depew, 139 Fed. 236, 71 C. C. A. 362 ; The Alle- 
mania, 231 Fed. 942, 146 C. C. A. 138. 

This is illustrated by tlie présence of the boats off the ends of Piers 
33 and 36, which, while in violation of the section of the charter, had 
nothing to do with the injuries complained of, or the circumstances 
approximately causing the in jury, in the présent case. The Clayton 
and the Kaaterskill, however, were in such position that, according to 
the testimony of the McAllister, they embarrassed the McAllister in 
carrying out the maneuver for which there appeared to be, in the opin- 
ion of the McAllister's captain, sufficient room. This occurrence was in< 
broad daylight. The space available and the condition of the tide was 
not only plainly observable, but well known to the captain of the Mc- 
Allister. No sudden storm or unexpected danger is shown, such as 
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occurred in the case of Bartiey v. Dalzell and Others, and The Vauban, 
243 Fed. 216, decided April 26, 1917, in this court. 

The landing of the boats off the end of Fier 32, by the New York 
Central tug, was not of itself négligence, and, in the absence of any- 
thing to indicate possible danger, the tug was not compelled to stand 
by. The Express, 212 Fed. 674, 129 C. C. A. 208. But, further, the 
piling was not a pier head, and was customarily used as a mooring 
place. This makes it still more difficult to find that the position of the 
barges was négligence of itself at the time in question. Section 879 
is to be construed strictly, and does not cover a boat hanging on a line. 
The Allemania, supra. 

The piling or rack might be considered a part of the pier head, if 
the barges were injured by being in that position ; but the présence 
of barges in daylight, alongside a row of piling used for mooring 
purposes and adj acent to a pier, should certainly not be held to be nég- 
ligence, so as to make those boats responsible for injuries to a second 
boat, which was negligently handled by a vessel having in mind and be- 
ing able to see the entire situation. The act of the boat which original- 
ly moved thèse barges into this position would not make it accountable 
for the accident which resulted, unless the testimony had indicated that 
they were being moved while the McAllister was getting the Lohman 
out. 

The libelants should therefore recover against the McAllister in 
each case, and the pétitions of the McAllister, bringing in the varions 
canal boats, should be dismissed, with one bill of costs, to be divided 
between the New York Central, the Erie, and the owner of the Kaat- 
erskill. 

The libel of Haines against the New York, New Haven & Hartford 
Railroad Company Transfer No. 9 will be dismissed, with costs. 



In re EINSTEIN. 
(District Court, N. D. New York. September 25, 1917.) 

1. Bankbuptcy <S=293(1) — Courts — Jdbisdiction. 

A court of bankruptcy, which had jurisdiction over a bankrupt's prop- 
erty, and in which ancillary proceedings were had, bas jurisdiction t» 
détermine whether a fund collected by an ancillary recelver belongs to 
the estate of the bankrupt or another, and to make proper allowances to 
the receiver. 

2. Banketjptcy <®=»163 — PBocEEDiNas — Effect. 

Where bankruptcy proceedings are Instituted, a bill of sale of ail of 
bis property, executed by a bankrupt withln four months of bankruptcy, 
may be set aside, though Intended to protect creditors. 

3. Bankruptcy <g=163 — Possession of Cbeditobs — Construction. 

Where a creditor of a bankrupt, who had previously attempted to ex- 
tricate the bankrupt from his difficulties, accepted a bill of sale of the 
bankrupt's property, discharged a landlord's lien, which was a prior 
lien on the property, and attempted to care for the property for the 
benefit of creditors, the possession of such créditer cannot be treated as 
that of an assignée for the benefit of creditors; the prior agreement 
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between the parties providing for the contlnuanoe oî the business and 
payment of creditors aut of tàe net proceeds havlng been superseded. 

4. Bankeuptcy <Ss=>210 — Courts — Jubisdiction. 

Under Bankruptcy Act July 1, 1898, c. 541, § 2, 30 Stat. 545, as amended 
by Act June 25, 1910, c. 412, g 2, 36 Stat. 839 (Comp. St 1916, § 9580), 
and declarlng that courts of baukruptcy may exercise anclUary jurlsdic- 
tion over persons and property withln their respective territorial limlts 
In aid of a receiver or trustée appointed In bankruptcy proceedings pend- 
Ing in another court of bankruptcy, a court of bankruptcy, wlthin whose 
Jurisdlctional limits the bankrupt's property Is found, bas, in the exer- 
cise of its anclUary jurisdiction, power to establlsh and déclare the 
existence of liens on the property, and direct payment therefrom, and 
claimants residing In such jurisdiction cannot he required to lltigate 
their claims in the district whereln the bankruptcy proceedings were in- 
stituted. 

5. Bankeuptcy (ê=»116 — Liens — Oi-aims. 

Olalmant, a credltor of a bankrupt, who did business in Morida, pald 
rent due from the bankrupt, discharglng the landlord's lien on the bank- 
rupt's property. Thereafter the bankrupt's property was" shipped to 
a foreign state for disposition. Olalmant acted for the benefit of other 
creditors in protecting tbe property and attempting to dispose of it. 
Eeld that, whlle clalmant was entltled, bankruptcy proceedings havlng 
intervened, and an anclUary receiver havlng been apiwlnted in the state 
whence the property was taken, to bave bis clalm for rent pald allowed, as 
the Florida landlord had a prier lien on the property, such clalmant was 
not entltled to a lien on account of payment of transportation charges ; It 
not appearing such transfer of the bankrupt's property was necessary. 

In Bankruptcy. In the matter of the bankruptcy of Robert Einstein. 
George D. Chapman, ancillary receiver, having presented his account 
as receiver, prayed that it be settled and allowed, and his compensation 
and that of his attorneys fixed and allowed. Thereupon William T. 
McCafïrey, trustée, claimed that ail f unds in the possession of the ancil- 
lary receiver should be delivered to him, and that the claimants should 
resort to the court wherein the bankruptcy proceedings were had. 
Prayer of trustée overruled, and claims of receiver and others allowed. 

George D. Chapman Is the ancillary receiver of the estate in bankruptcy of 
Robert Einstein, the above-named bankrupt, In the Northern district of New 
York, and, having presented bis account as such receiver, asks on due notice 
that same be settled, adjusted, and allowed, and his compensation and tbat of 
his attorneys flxed and allowed, and proper disposition made of the balance 
of tbe funds in his hands, whlch amount to the sum of $4,250. The pétition 
in bankruptcy was filed in the United States District Oourt for the Southern 
District of Florida, and one Wm. T. McCafCrey of that district bas been 
duly appointed and now Is trustée of the bankrupt estate. The sald trustée 
claims tbat ail of such fimds in the hands of sald anclUary receiver should 
be pald over to him. He objects, not only to any aUowances, but to the estab- 
lishment of any liens on such funds by thls èourt, and any order as to tbelr 
disposition, claimiug that thls court, evén though it has possession of the res, 
bas no jurisdiction, and tbat the claimants must resort to the United States 
District Court in bankruptcy in the Southern District of Florida. 

George D. Chapman is trustée in bankruptcy of the esta,te in bankruptcy of 
«ne Gumsey B. Williams, whose estate is being admlnlstered In thls court In 
the Northern district of New York, and as such he claims the entlre funds 
and property, on the ground the goods from whlch same was derived belonged 
to sald Gumsey B. Williams, and not to sald Robert Einstein. Gumsey B. 
Williams, of Syracuse, N. Y., files a pétition, clalming that Gumsey B. WU- 
liams Company has a lien on such fund amounting to $1,306 — for rent, Çl,148, 

<S=For other cases see same toplc & KET-NUMBER In ail Key-Numbered Dlgest» & Indexes 



IN EE EINSTEIN 191 

pald to release a lien for such rent on the goods from the sale of which suclr 
fund was derived, and $148, transportation charges thereon — and asks pay- 
aient of such sum therefrom. The facts will appear In the opinion. 

Tracy, Chapman & Tracy, of Syracuse, N. Y., for receiver. 
Benj. Stolz, of Syracuse, N. Y., for trustée Chapman. 
Nash, Britcher & Eckel, of Syracuse, N. Y., for Gurnsey B. Wil~ 
liams Co. 
Marks, Marks & Holt, of Jacksonville, Fia., for trustée McCafïrey. 

RAY, District Judge (after stating the facts as above). [1] There 
is no doubt of the power and jurisdiction of this court to détermine 
whether or not this fund belongs to the estate in bankruptcy of Robert 
Einstein or to the estate in bankruptcy of Gurnsey B. Williams, and to 
make proper allowances to the receiver George D. Chapman, who has 
had the custody and care of same, and who has been charged with. the 
préservation of same. This court now has, and since the bankruptcy 
of both Einstein and Williams has had, the actual custody of this prop- 
erty. It is its duty to direct its officer, or receiver, to turn it over to the 
party entitled thereto, after making proper allowances, and this the 
court cannot do without first determining who "the party entitled there- 
to" is. 

June 1, 1914, Robert Einstein, doing business as "Boston Store," 
rented of one Porter, as executor, etc., certain premises in Jacksonville, 
Fia., where he was doing business. November 2, 1914, said Einstein 
rented of "S. B. Hubbard and A. S. Hubbard, trustées," certain prem- 
ises in Jacksonville, Fia. Einstein did business therein, and had this 
stock of goods above referred to in the rented stores. March 29, 1913, 
said Robert Einstein and said Gurnsey B. Williams, said Williams re- 
siding at Syracuse, N. Y., entered into an agreement in writing which, 
with other things, recited that Einstein was the owner and possessor 
of stocks of goods and merchandise in certain stores then occupied by 
him in Jacksonville, Fia., and Waycross, Ga., of the value of $26,000, 
and was owing certain indebtedness, which he was unable to liquidate, 
amounting to $16,787.33, and also recited that Einstein had secured an 
extension of six months for the payment of such indebtedness from 
certain creditors, and then proceeded : 

"Now, in considération of the sum of one dollar and of the performance 
of the mutual eovenants herein eontalned by each of the parties hereto, and 
other valuable consldteration, said party of the first part [Einstein] does 
hereby sell, asslgn, transfer, and set over unto said party of the second part 
[Williams] ail hla right, tltle, and interest in and to said three stores of 
merchandise" and "ail accounts receivable" 

— ^but upon the following terms and conditions: (1) The first party 
(Einstein) agreed to manage the business in each of the three stores 
"in the same manner as at présent conducted" and to dévote his entire 
time, etc., thereto. (2) The said first party agreed to keep and render 
daily reports of ail sales in ail of the stores and keep first party in- 
formed of ail matters arising in respect to such business, and to pay ail 
running expenses and take receipts therefor, and transmit them to sec- 
ond party, purchase only such new merchandise as necessary for the 
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proper conduct of the business and entirely subject to the approval 
and consent of the second party. (3) The net receipts were to be de- 
posited in certain banks named to the crédit of "Boston Department 
Store," and first party was to do other things not necessary to men- 
tion, except (4) "said party of the second part [Williams] hereby agrées 
to pay the indebtedness of said first party out of the net proceeds of 
sales deposited in said banks to the crédit of said Boston Department 
Store, so far as said proceeds shall be sufficient to pay the same," etc. 
(5) Accounts were to be kept, etc., and then " (6) after said entire in- 
debtedness has been paid in the manner herein provided it is mutually 
agreed by and between the parties hereto that this instrument shall 
then become null and void, and of no further effect, and said party 
of the second part will turn over to said party of the first part ail books 
and papers belonging to the first party." No attempt was made to 
comply with the laws of Florida as to gênerai assignments for the bene- 
fit of creditors. 

November 13, 1916, and within four months of the filing of the pé- 
tition in bankruptcy, for the recited considération of $13,296.88, said 
Einstein, by bill of sale absolute, sold and transferred to "the Gurnsey 
B, Williams Company," of Syracuse, N. Y., ail the goods, wares, and 
merchandise owned by him in said Jacksonville stores. The next day, 
November 14, 1916, Gurnsey B. Williams executed and delivered to said 
Hubbards, the lessors, the following: 

"Wliereas, there is a balnnce due A. S. & S. B. Hubbard, trustées, for rent 
of stores Nos. 429 and 4.31 West Bay Street, Jacksonville, Elorida, from 
Eobert I<:instein, of $1,148.00 — eleven huudred forty-elght dollars — I, Gurn- 
sey B. Williams, of Syracuse, N. Y., for value received, hereby agrée with said 
Eobert Einstein and A. S. & S. B. Hubbard, trustées, that I wlll pay the 
said rent of $1,148.00 to A. S. & S. B. Hubbard, trustées, on or before Decem- 
ber 1, 1916. 

"Dated November 14, 1916. Gurnsey B. Williams. [L. S.] 

"Executed, seaied and delivered In our présence: 
"H. L. Moore. 
"K. L. Ruuion." 

Thereupon said Hubbards executed the following assignment : 
"For and In considération of the sum of eleven hundred and forty-elght 
($1,148.00) dollars, the receipt whereof is hereby aclinowledged, we, S. B. Hub- 
bard and A. S. Hubbard, trustées, of Jacksonville, Florida, hereby sell, as- 
sign, transfer, and set over to the Gurnsey B. Williams Company, of Syracuse, 
New York, the annexed clalm for rent of the stores 429-431 West Bay Street, 
Jacksonville, Florida, being the rent for the months of July, August, Sep- 
tember, and October, 1916, hereby transferring and assigning to the said 
Gurnsey B. Williams Company any and ail liens which we hâve upon the stock, 
of merchandise heretofore contained In said stores, pursuant to the terms of 
the lease executed between oiirselves and one Robert Einstein, conducting 
business as the 'Boston Store,' hereby authorizing and empowering said 
Gurnsey B. WilUams Company at their cost and expense, in our names or 
otherwise, to prosecute said lieu in every manner as f uUy as we might do. It 
is hereby intended to transfer to said Gurnsey B. Williams Company ail of 
our right, title, andi interest in and to any lien which we hâve upon the 
stock of merchandise formerly contained In said stores. 

"S. B. Hubbard, [I* S.] 
"Attest: "A. S. Hubbard, DU S.] 

"Frank S. Gray. Trustées. 

"G. L. Dean." 
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December 20, 1916, a little more than one month after thls bill of 
sale and transaction as to the rent, a pétition in involuntary bankruptcy 
was filed against said Einstein in the Southern district of Florida, who 
was doing business under the name "Boston Department Store." Ein- 
stein filed an answer, denying insolvency, but adjudication and the 
appointment of a trustée finally followed. November 13, 1916, ail the 
assets of said Einstein in said Jacksonville stores were removed from 
said stores and taken to Syracuse, N. Y., and, says the pétition, "sub- 
ject to the approval of the creditors of Einstein, for the purpose of 
turning same into cash and applying the proceeds to the payment of 
Einstein's creditors." This transfer to Syracuse was made under 
the bill of sale mentioned. Later an ancillary receiver was appointed 
in the Northern district of New York, and ail the goods, etc., men- 
tioned, which had been sent to Syracuse, came to the possession of 
such receiver, and were disposed of and converted into cash. To ob- 
tain possession of such goods Gurnsey B. Williams Company paid 
the rent due the Hubbards as landlord, thereby releasing their rent 
lien thereon, which was transferred to the Gurnsey B. Williams Com- 
pany. 

On or about November 22, 1916, said Gurnsey B. Williams Company 
sent out a circular letter to the creditors of said Einstein, stating that 
the Gurnsey B. Williams Company was a créditer of said Einstein in 
the sum of $13,600, and that it was solicitons about the business of 
Einstein at Jacksonville, Fia., and — 

"we felt that, to protect ourselves and the other creditors from practlcally a 
total loss, It was advisable for us to take possession of his entire stock under 
a bill of sale, secure the consent of this landlord, and remove the stock from. 
the store and get it under the control of ourselves and the other creditors," 
etc. 

Attention is also called to the lien on the goods for rent, and the 
letter then said : 

"Had the ovvners of the stores taken possession of the stock and forced Mr. 
Einstein into bankruptcy, there would hâve been little or nothlng for the 
creditors, includlng, of course, ourselves. • * * You wlU realize that our 
only purpose was to husband thèse assets for the benelit of ail creditors," eta 

A consent for the disposition of the goods was inclosed, and the 
consents of nine creditors were obtained. 

[2, 3] I do not think the goods were in the possession or under the 
control of an assignée for the benefit of creditors. As against the pro- 
ceedings in bankruptcy, commenced against Einstein December 20, 
1916, the bill of sale, made for the purposes disclosed and executed 
November 13, 1916, could not prevail. It seems clear that the prior 
agreement of Marcli 29, 1913, had been abandoned and superseded by 
the later agreements and transactions. At least the title was recognized 
as being in Einstein when such bill of sale was executed, November 
13, 1916. 

[4, 5] It is clear that, under the laws of the state of Florida, the 

landlords of Einstein had a valid lien on this merchandise for the rent 

paid, $1,148. To obtain the goods it was necessary to pay this rent 

to the landlords, and it was paid in good f aith to prevent a seizure and 
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sale by the landlords, and was paid, as we hâve seen, not for the pur- 
pose of securing an undue advantage over other creditors, or for the 
purpose of defeating the Bankruptcy Law, but for the purpose of 
conserving and protecting such assets for the benefit of ail creditors. 
The letter, recited in part, clearly shows this. The Gurnsey B. Wil- 
liams Company is in the Northern district of New York. The mer- 
chandise was brought hère, seized by this court, and sold hère, and this 
court has possession of the f und. It seems to me this reduces the ques- 
tion in issue to the proposition: Has this court the ancillary jurisdic- 
tion or power to establish and déclare the existence of this lien, direct 
its payment from the proceeds of such sale and also the legitimate ex- 
penses of the receivership, and direct the payment of the balance to the 
trustée in Florida ? Or must this court, having determined that the pro- 
ceeds of such sale belong to the estate in bankruptcy of Robert Ein- 
stein, direct the payment of the fund to the trustée in Florida, and 
relegate the Gurnsey B. Williams Company and the receiver to the 
court of bankruptcy in Florida? The amendments of 1910 to the 
Bankruptcy L,aw confer ancillary jurisdiction on courts of bankruptcy 
where property of the bankrupt may be found. Fidelity Trust Co. v. 
Gaskell, 195 Fed. 865, 115 C. C. A. 527; Babbitt, Trustée, v. Dutcher, 
216 U. S. 102, 30 Sup. Ct. 372, 54 h. Ed. 502; Elkus, Petitioner, 216 
U. S. 115, 30 Sup. Ct. 377, 54 L,. Ed. 407; 2 Remington on Bankruptcy 
(2d Ed.) §§ 1705, 1705%, 1707; Acme Harvester Co. v. Beekman Co., 
222 U. S. 300, 32 Sup. Ct. 96, 56 L. Ed. 208; U. S. St. 1909-1910, pt. 
1, p. 838. 

It seems clear that it would be unjust for a court in bankruptcy, 
having the actual possession of property, with différent claimants 
thereto residing in its jurisdiction, to send the property to some other 
district, it might be thousands of miles distant, and relegate the par- 
ties to that court. See Fidelity Trust Co. v. Gaskell, 195 Fed. 865, 
115 C. C. A. 527. I think one purpose of the amendment of 1910 
was to obviate the necessity of doing this. It is not claimed, and I 
am not holding, that the court exercising ancillary jurisdiction and 
powers in aid of the main jurisdiction has the right or power to re- 
ceive proof of gênerai claims against the bankrupt estate and decree 
distribution ; but having possession of a spécifie fund, the title to which 
is in question and the existence or nonexistence of liens thereon, held 
by parties residing in the jurisdiction of the court of ancillary juris- 
diction, being in question, such last-mentioned court has the power, 
and it is its duty, to détermine title and the existence or nonexistence 
of such liens thereon. The existence of such power is expressly as- 
serted in Fidelity Trust Co. v. Gaskell, 195 Fed. 865, 871, 115 C. C. 
A. 527, supra, and this is sustained, I think, by the décisions in 216 
U. S. 102, 30 Sup. Ct. 372, 54 L. Ed. 502, and 216 U. S. 115, 30 
Sup. Ct. 377, 54 L. Ed. 407, and 222 U. S. 300, 32 Sup. Ct. 96, 56 
Iv. Ed. 2C8, supra. In the Gaskell Case, supra, the Circuit Court of 
Appeals, Eighth Circuit, held : 

"District Courts ezercising ancillary Jurlsdlctlons In bankruptcy are vested 
wltb the power and chargea with the duty to hear and adjudge the adverse 
claims • * • to the title to, or to légal or équitable liens upon, the spé- 
cifie property they seize as the property of the bankrupt, and, according to 
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tteir adjudications, to send the property, or Its proceeds, to the court of 
primary jurisdlction, or to apply them to the satisfaction of such clalms." 

Remington, supra, adopts this rule. 

There will be an order adjusting the accounts of the ancillary re- 
ceiver, making allowances to him and to his attorneys, and establishing 
such lien for the rent paid at $1,148, and directing payment of such 
allowances and lien from the fund, and the transfer of the balance 
of the fund to the trustée in Florida. 

The claims for transportation charges cannot be allowed as a lien 
on the property or its proceeds. This was no part of the lien on the 
property for which it was held by the landlords, or for which they had 
a right to hold it. I cannot hold that the removal from Florida to 
New York was necessary for the préservation of the property, or a 
necessary expense incident thereto. 



NULOMOLINE CO. v. STROMETER. 

(District Court, E. D. Pennsylvanla. September 14, 1917.) 

No. 1669. 

iNJUNCTioN <©=»56 — Tbade Secrets — Evidence of Use. 

Défendant will not be enjoined from selling sugar as made by hlm, and 
from selling to persons in the trade, beeause a former employé of plaln- 
ttff dlsclosed its process of sugar making to défendant, and sent him 
the names of eustomers of plalntlff, and as a broker sold defendant's sugars 
to former eustomers of plaintiflE; there belng nothing beyond the fact 
that he dlsclosed the Information to tmplicate défendant in either its dis- 
closure or its use. 

In Equity. Suit by the Nulomoline Company against Julius Stro- 
meyer. Trial hearing on bill, answer, and proofs. Bill dismissed. 
See, also, 240 Fed. 228. 

Léo Levy, of New York City, and Chester N. Farr, Jr., of Philadel- 
phia, Pa., for plaintiff. 

P. H. Oranger and Michael J. Ryan, both of Philadelphia, Pa., for 
défendant. 

DICKINSON, District Judge. There are cases in which the prin- 
ciples we are asked to apply by the respective parties to the con- 
troversy are each in Une with the appeal which our sensé of justice 
makes to us, and yet the mind does not rest with satisfactory clearness 
upon the finding that either principle has application. The added diffi- 
culty is sometimes présent of reconciling the conclusion to which our 
minds incline with the accepted principles of the administration of the 
law. The controversy with which we are now concerned présents fea- 
tures which suggest the kind of case above indicated. The plaintiff asks 
for a finding that the défendant conspired with a discharged employé 
of the plaintiff to hâve the employé disclose to the défendant the eus- 
tomers of the plaintiff, together with the kind of manuf actured product 
which the plaintiff had for years been supplying to thèse eustomers, 

®=sFor other cases see same topic & KEY-NUMBER In aU Key-Numbered Digests & Indexe» 
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and also information of plaintifï's secret processes of manufacture, to 
the end that this trade might be diverted f rom the plaintifï to the de- 
fendant. 

Trade compétition of this character, based upon thèse methods, is 
complained of as unfair, inéquitable, and a légal wrong to the plaintiff, 
justifying the court in awarding the préventive remedy of an injunc- 
tion. The défendant, on the other hand, views the effort of the plain- 
tifï as one, under the guise of enjoining the employé from violating 
a confidence reposed in him, of asking the court to enjoin the défendant 
from using processes of manufacture which he had employed long 
before the plaintifï engaged in the business. The légal principle which 
each party invokes is clear enough, even without the decided cases 
which support it. Macbeth v. Schnelbach, 239 Pa. 7Ç), 86 Atl. 688; 
Park V. Hartman, 153 Fed. 24, 82 C. C. A. 158, 12 L. R. A. (N. S.) 135 ; 
Du Pont Powder Co. v. Masland, 244 U. S. 100, 37 Sup. Ct. 575, 61 
I,. Ed. 1016. 

It is thus made évident that the controversy hère is wholly one over 
the facts. It must be admitted that the conduct of the employé, coupled 
with statements, oral and written, emanating from him, give ample 
room for the stanch from which plaintifï expects to reach the conclu- 
sion in its favor. It is fortified in this expectation by the finding of 
the court having jurisdiction of the employé in an action to which he 
was a party that he had been guilty of the acts of which the plaintiff 
complains. The finding thus made, however, in no sensé invites, much 
less justifies, the further finding that the présent défendant was a par- 
ticipant in the wrongs thus disclosed and condemned. No suspicion 
entertained by the plaintifif of defendant's guilt, however well based, 
nor even a well-founded belief following its own investigation into the 
facts, will move the court to a judgment in its favor. The truth of the 
charge may not only be believed by the plaintiff, but the convicting 
facts may be known to it. None the less the judgment of the court must 
proceed only upon facts established by légal évidence. This is what 
may be termed the artificial side of the finding. As already stated, 
there has been an inquiry into the facts and a légal judgment of the con- 
duct of the employé reached. In the course of this inquiry statements, 
some of them under the sanction of an oath, were made by the em- 
ployé, and letters were written by him. He thus made évidence against 
himself which would inflame a suspicion already entertained by the em- 
ployer, and there would naturally be given such credence to the admis- 
sions of the employé as would inculpate the défendant, with whom, 
along with others, the employé was charged with having conspired. It 
is clear, however, that proof that such statements had been made by the 
employé, even if made under oath, would as against the défendant be 
évidence of nothing, except that the employé had made the statements, 
and this fact might not be, and ordinarily would not be, of any relevan- 
cy in an inquiry aimed at the défendant. 

The difficulty which confronted the very capable counsel for plain- 
tiff in their efforts to develop the facts as they wished them to be f ound 
was this: They had within their reach very little, if any, évidence of 
the doing of the acts by the défendant of which their clients complain- 
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ed, other than the disclosures above mentioned to hâve been made by 
the employé. It was an easy matter for them to prove that the employé 
had made admissions which inculpated the défendant. They were not 
to be criticized for anticipating that the employé, if called as a witness 
and interrogated directly as to the facts, might not testify in line with 
his former statements, but might qualify or explain them away. The 
burden was upon the plaintiff to establish the facts by affirmative évi- 
dence, and counsel were in conséquence under the necessity of calling 
the employé as their own witness. The wisdom of the trial strategy of 
avoiding the direct inquiry, but asking first whether the employé had 
not made the admissions embodying the facts sought to be proved, and 
then inquiring whether the statements were not true, was, of course, 
obvious. Ordinarify, such a method of conducting the examination 
of a witness would not be tolerated. Inasmuch, however, as the com- 
plaint against the défendant necessarily involved the charge of a con- 
spiracy between him and the witness, counsel for plaintiff were per- 
mitted, after first laying ground for such a course of examination, by 
showing the interests of the witness to be adverse to those of the plain- 
tiff, and his attitude to be one of hostility, to ask questions in a form 
which would otherwise hâve been objectionable as leading. The door 
was opened to them to the f ull width, and they were given the widest 
latitude in this respect. The required accompaniment of such a ruUng, 
however, is that the trier of facts, to be found from such testimony, 
should exercise the closest scrutiny to distinguish between proof of the 
fact that the witness had made such prior statements and his sworn 
testimony in the présent trial of what the real facts were. Observing 
this distinction, and taking into considération ail the évidence in the 
case, there are certain conclusions therefrom which stand out with sat- 
isfactory clearness, and other facts which are so obscured, if not lost, 
in a maze of mère suspicions and accusations and probabilities, not 
arising out of légal évidence, as that a finding of the facts must be re- 
fused. 

The défendant and the plaintiff were each manufacturers of invert 
sugars. The défendant was in the business long before the plaintiff 
engaged in it. That the défendant had the widest expérience and 
fuUest knowledge of how invert sugars were made is established, not 
only by the évidence, but by the confirmation which this évidence re- 
ceived from the fact that the plaintiff, when it first engaged in the 
business, called upon the friendly aid of the défendant to straighten 
out and make efficient the work of the plaintiff's plant. The witness 
Tausek was in the employ of the plaintiff. As such employé he came 
to know who were the customers of the plaintiff, and acquired also a 
knowledge of their spécial needs, and the means adopted by the plain- 
tiff to meet the wishes and demanda of its customers. Tausek had 
entered into a contract with the plaintiff, by which he bound himself 
not to divulge any information received in the course of his employ- 
ment of a confidential nature. Something of a controversy has been 
raised between the employer and employé over some phrases which 
are now in the written contract. This controversy is of small moment, 
for the obligation not to disclose rested upon the employé, whether he 
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had formally so agreed or not. A disagreement between employer 
and employé arose, in conséquence of which their relations as such 
terminated in the discharge of the employé. This discharge was re- 
sented by the employé as an injustice to him, the natural sequel of 
which was that he has since nursed a feeling of resentment. He 
sought, as was, of course, his right, employment elsewhere, and, as 
was to be expected, drifted into that Hne of business with which he 
was familiar. This brought him, to some extent, at least, into compé- 
tition with his former employer. 

The essentials of the complaint brought by the plaintiff are thèse: 
One is that the plaintiflF, in the development of its business, had found 
processes of manufacture which it thought to be peçuliar to itself and 
claimed to be its own. It charges that the défendant has conspired 
with its employé to hâve this process disclosed to him, so that he 
might profit to the disâdvantage of the plaintiff. Such a disclosure 
the plaintifï asserts would be a wrong to it, and asks to hâve the 
disclosure enjoined by the prohibitive process of the court. The other 
complaint is one of what is substantially unfair compétition. It is 
involved in the f urther charge that the employé, having knowledge, 
confidentially imparted, of the customers of the plaintiff, of the spécial 
needs of thèse customers, and of how the plaintiff had supplied thèse 
needs, disclosed this confîdential information to the défendant, in 
order that the défendant might be enabled to imitate the product of 
the plaintiff and offer it to the plaintiff's customers as the same product 
they had been receiving, and thus divert the trade of such customers 
from the plaintiff to the défendant. With whatever may be the merits 
of the dispute between the plaintiff and its former employé, we are 
not now conCerned, except to the extent to which it involves the de- 
fendant. That an employé who is worthy of his employment will 
through the expérience gained acquire knowledge and add to his skill 
is to be expected, and in this acquisition he should not be discouraged. 
He further cannot be refused the right to make use of ail the skill 
and ability he may possess. He has no right, however, to abuse the 
confidence reposed in him, nor to take with him the property of his 
former employer. The Hne dividing that which belongs to him and that 
the right to which is still retained by the employer is a Une sometimes 
hard to draw, and doubly hard for an employé to draw when the vision 
is obscured by a sensé of wrong suffered. That Tausek, the former em- 
ployé of the plaintiff, was not at ail times either careful in drawing 
this line, or even disposed to draw it, could easily be found from the 
évidence which he has made against himself, and, as already stated, 
has in fact been found, partly upon this évidence, in the case against 
him in which his statements were légal évidence. We do not, however, 
feel justified in making the further finding that the défendant was a 
party to the doing of any wrong to the plaintiff. Proof that Tausek 
was both willing to disclose the processes which the plaintiff believed 
to be secret processes of its own, and did in fact disclose them to the 
défendant, does not necessarily satisfy us that the défendant availed 
himself of the information thus imparted, or that in fact anything was 
thereby imparted which had not previously been known to the de- 
fendant. 
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The record of the évidence is too bulky for review, but its careful 
considération has impressed us of the truth of two gênerai observations 
which obtrude themselves. One is, as already several times remarked, 
that the plaintiff was moved to institute thi^ action by disclosures made 
in the htigation with its employé which unavoidably raised a suspicion 
that' ail who dealt with him so dealt with a guilty purpose. The other 
is that the real motive for the. disclosures, so far as made to the de- 
fendant, were made in the effort of the employé to show himself to be 
of value to his new employer, and played no real part in their rela- 
tions. That the suspicions entertained, however excusable, or even 
apparently justified, were not ail well based, is shown by. the unfounded 
charge that plaintifif's former employé and the défendant were brought 
together covertly and in a way to indicate a guilty purpose. The tes- 
timony of the witness E. B. Waldron wholly dispels such a thought. 

There was nothing in the circumstances leading up to the employ- 
ment to indicate the case to be anything other than the usual one of 
aid rendered to a man who was in search of a position. The employ- 
ment which Tausek had with the plaintiff was in its manufacturing 
department. Whether his purpose was the proper one of making use 
of the skill and expérience he had gained, or the improper one of seek- 
ing a market in which to sell tlie processes of his former employer, he 
would naturally hâve sought a new employment which was like that 
of his old. This he did. It is, of course, possible that what the de- 
fendant did was donc with a view to the concealment of his real pur- 
poses ; but what he in f act did was, not to employ Tausek to manufac- 
ture invert sugars, but to engage him as a broker to sell. Tausek did 
send to the défendant the names and addresses of buyers of products 
who had been customers of the plaintiff, and did inform the défendant 
of how the plaintiff made the product which thèse customers had been 
receiving. Thèse names and addresses were available to any one 
through the ordinary trade lists, and processes for making invert sugars 
had been known for years. It must, of course, be admitted that the 
plaintiff had acquired no proprietary right to the custom of any pro- 
spective purchasers of defendant's product, nor could it assert the 
right to prevent the défendant from making invert sugars, as he and 
others had made them for years. 

The use of information unfairly secured, however, may justify a 
finding of unf air compétition, and the purchase of stolen processes can- 
not be defended. When, therefore, the answer is made that an in- 
nocent way to the receipt of the information thus unfairly given was 
open, and that no use was made of processes thus improper ly divulged, 
the mind does not rest satisfied with this answer until its truth is es- 
tablished. If the person receiving the information had solicited it, 
or been in any way an active party to its disclosure, the inference of 
its improper use would be hard to remove. There is just hère a fea- 
ture of this case which opérâtes in favor of the défendant. There is 
nothing beyond the fact that Tausek disclosed information to impli- 
çate the défendant in either its disclosure or its use. There is nothing 
to indicate that the défendant invited it, and évidence that he some- 
what testily repulsed Tausek's attempt to teach him the art. This, 
of course, as already intimated, might hâve been a prêteuse. We hâve 
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the fact, however, that the défendant was experienced and skilled in 
the business, and apparently, at least, that he so prided himself upon 
his knowledge and methods as to resent instruction, and no entirely 
satisfying reason to believe that he made any changes in his processes. 

The practical proposition in conséquence résolves itself into this : 
jWe are asked to restrain the défendant from selling sugars made as 
he has long been making them, and from selling to persons in the 
trade, because a former employé of the plaintiff disclosed its processes 
for making sugars, and as a broker sold defendant's sugars to former 
customers of the plaintiff. We say this is the substantial proposition, 
because, without a finding that the défendant was the guilty receiver 
and user of stolen processes, or had unfairly obtained or used informa- 
tion, the proposition so results. Counsel for plaintiff, of course, con- 
cède that without such a finding no restraining order could issue. The 
thought in mind is not in confiict with the distinction emphasized in 
Du Pont V. Masland, supra, that the important thing is the confidential 
relation and the command against the violation of its obligations. It 
must be further remembered that the employé is not a défendant in 
the présent bill. Aside from the question of the justice of a decree 
against the défendant without a finding of wrongdoing by him, it would 
be impracticable to formulate a decree which would préserve to the 
plaintiff ail its rights, without inf ringing upon the rights of the défend- 
ant and the rights, also, of those who are concerned with the trade. 
Counsel for plaintiff appreciate the difficulty of framing such a decree, 
but think a practical working decree may be framed, and hâve referred 
us to the spécial f orms of decree entered in many différent cases. The 
fact that a thing has been donc often settles the question of whether 
it can be done, but one case of this gênerai character may présent diffi- 
culties which another does not. The defect which renders such a de- 
cree impracticable, if it be such, is that the enforcement of it brings 
up for décision the very same questions presented by the case before 
the decree wâs entei"ed. 

The bill of complaint is dismissed, with costs to défendant. 



CLEVELAND & WESTERN GOAL GO. v. J. H. HILLMAN & SONS 00. 

(District Court, N. D. Ohlo, E. D, October 2, 1917.) 

No. 9503. 

1. Attachment <s=207 — Fédéral Coubts — Jubisdiction — ^Necessitt op Per- 
sonal Service. 

Under Rev. St. § 915 (Comp. St 1916, § 1539), deelaring that In common- 
law causes plaintiff shall be entitled to similar remédies by attachment 
or other process against the property of the défendant as are now pro- 
vided by the laws of the state in which court Is held, and that District 
Courts may from tlme to time by gênerai rules adopt such state laws as 
may be in force, jurisdictlon cannot be acquired, in an action begun in 
the fédéral court, by the issue and levy of an attachment, but Personal 
service on the defendiint is indispensable; the issue and levy of an 
attachment being pennltted only in an action begun in a fédéral court In 
which Personal service has been or can be made. 

e:=>For other cases see same topie & KEY-NUMBER la ail Key-Numbered DlgeatB & Indexa* 
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2i Removal of Causes <®=>112 — Effect or Removal. 

A défendant may remove an action begun In the state court to the 
fédéral court, without waiving any right to object to the manner in whicb 
jurlsdiction was acquired of hls person, and after removal may take 
advantage of such objections to the jurisdiction, either of his person or 
cause of action, that he mlght In the flrst instance hâve taken In the 
State court. 

3. Attachment <S=127 — Aptidavit — Failtjbe to Make. 

An order of attachment, issued without a sufllclent affidavlt, is abso- 
lutely vold. 

4. Removal of Causes <3=»118 — Fedkbal Courts — Attachment — Perfection 

OF Ajtidavit. 

An action was begun by attachment In an Ohlo state court; the de- 
fendant being a foreign corporation. After removal, the attachment was 
on defendant's motion discharged, because no suffident affidavlt had bcen 
flled in the state court. Thereafter plalntifC flled in the fédéral court an 
aflidavit, sufficient under the state laws, and obtalned the issue of an 
order of attachment, which was duly levled on defendant's property. Un- 
der Gen. Code Ohio, |§ 11230, 11231, an action is pending, so as to stop 
the running of limitations from the tlme process is Issued, only when 
actual service is made within 60 days thereafter; while under sections 
11279, 11280, an attachment can be issued only at or after the commence- 
ment of the action. Held that, as the fédéral court was without jurls- 
diction to issue the attachment in the flrst instance, and as an order oi 
attachment issued without a sufficient affidavlt is vold, the second at- 
tachment must be discharged, notwlthstanding the tillng of the pétition ; 
no action having been commenced. 

At Law. Action by the Cleveland & Western Coal Company, a cor- 
poration, against J. H. Hillman & Sons Company, begun in a state court 
and removed to the fédéral court. On motion by défendant to dis- 
charge attachment. Attachment discharged, and plaintiff's pétition 
stricken from the files. 

C. F. Taplin, of Cleveland, Ohio, for plaintifï. 
Hoyt, Dustin, Kelley, McKeehan & Andrews, of Cleveland, Ohio, 
for défendant. 

WESTENHAVER, District Judge. This action was begun in the 
court of common pleas, Cuyahoga county, and was removed to this 
court by the défendant, a foieign corporation. No process was served 
personally on the défendant, but plaintifï had sought to obtain juris- 
diction in the state court by filing an afïïdavit and procuring the issue 
of an order of attachment, which was levied on the property of the 
défendant. After removal hère, the défendant corporation, appearing 
specially for the purpose, moved to discharge the attachment, because 
no suf&cient affidavlt had been filed in the state court authorizing the 
issue of the order of attachment. This motion was at a former day 
of this term sustained, and the attachment was discharged. 

Thereafter the plaintifï filed in this court an affidavlt, sufficient under 
the state law, and obtained the issue of an order of attachment, which 
has been duly levied on property of the défendant. No other process 
has issued from this court, and no personal service on the défendant 
has been made. In this state of the record, défendant again appears 
specially for the purpose, and moves to discharge this' attachment, 

«saFor other cases see same toptc & KBY-NUMBER in ail Key-Numbered DlgesU & Indexe! 
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which motion has been ârgued orally and on briefs, and is now bef or e 
me for décision. 

[1] It is settled law that jurisdiction cannot be acquired in an action 
begun in this court by the issue and levy of an attachment, but that Per- 
sonal service ôf procéss upon the défendant is indispensable. R. S. § 
915 (U. S. Compiled Statutes, Annotated, 1916, § 1539), it has been au- 
thoritatively decided, permits the issue and levy of an attachment in an 
action begun hère only in aid of an action in which personal service 
has been or can be made on the défendant. Big Vein Coal Co. v. Read, 
229 U. S. 31, 33 Sup. Ct. 694, 57 L. Ed. 1053; Smith v. Reed (D. CT) 
210 Fed. 968. 

[2] The présent action, however, having been begun in a state court 
and removed hère by the défendant, involves somewhat différent con- 
sidérations. It is settled law that the défendant may remove an action 
begun in a state court to this court, without waiving any right to ob- 
ject to the manner in which jurisdiction was acquired of his person, 
and that after removal he may take advantage of any and ail objections 
to the jurisdiction of the state court, either of his person or of the 
cause of action, that he might in the first instance hâve taken in the 
state court. In other words, the action is transf erred hère in the same 
condition precisely as existed when the pétition for removal was filed 
in the state court. This court, by virtue of the removal, becomes pos- 
sessed of the action, with ail the rights and powers respecting the cause 
of action and the parties thereto, as the state court would hâve possess- 
ed. Goldey v. Morning News, 156 U. S. 518, 15 Sup. Ct, 559, 39 L. 
Ed. 517; Wabash Western Ry. Co. v. Brow, 164 U. S. 271, 280, 17 
Sup. Ct. 126, 41 L. Ed. 431 ; Clark v. Wells, 203 U. S. 164, 27 Sup. Ct. 
43, 51 L,. Ed. 138; Mechanical Appliance Co. v. Castleman, 215 U. S. 
437, 30 Sup. Ct. 125, 54 L. Ed. 272. 

[3,4] The exact question then is : What power exists in this court, 
after removal, to perfect jurisdiction of an action begun in a state court 
by attachment only, and in which personal service was or cannot be 
had? This exact question, so far as I can discover, has never been con- 
sidered or decided. It is undoubtedly tnie that publication may be 
completed, and that process may be issued and personally served after 
removal. In Clark v. Wells, supra, the action had been begun in the 
state court, an order of attachment issued and served, but no personal 
service was had either before or after removal. It was held that the 
order of publication provided fgr by the state law might be completed 
after removal, and a final judgment rendered, subjecting the property 
so attached to the plaintifï's demand. 

In Lebensberger v. Scofield (6 C. C. A.) 139 Fed. 380, 71 C. C. A. 
476, the action had been commenced in a state court, an order of at- 
tachment was issued and levied, but no personal service had been made. 
In this condition, the pétition for removal was filed, and the case 
transferred to the fédéral court. After removal, process was sued out 
and personally serve*d on the défendant. After this service, the attach- 
ment issued and levied before removal was on motion discharged. It 
was held that the fédéral court had power to complète the service, and 
that the fact that the défendant had become a citizen of the district 
between the time when thé attachment was levied and the process issued 
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from fédéral court was served, and that the attachment was subse- 
quently discharged, did not cause a failure of jurisdiction. 

On principle, it seems to me, if sufficient action had been taken in 
the State court before removal, so that, despite an order discharging 
an attachment after removal, plaintifï would still be in the situation of 
having an action pending, this court has power to perfect its jurisdic- 
tion by taking such further steps as are warranted under the state law. 
If, for instance, an attachment were discharged hère merely because of 
some defect in the manner of levying the attachment, or even because 
of some defect or irregular action of the clerk in issuing the same, then 
it seems to me the jurisdiction of this court might be perf ected. If this 
were not so, the anomalous condition would be produced of permitting 
the party removing the cause to corne hère with ail the rights and rem- 
édies accorded to him by the state law, while the other party would be 
brought hère denied of some of those rights and remédies. The net 
resuit would be that the défendant def eats the plaintifï's action by re- 
moving it. If, on the other hand, the attachment were discharged hère 
because no sufficient affidavit had been filed in the state court author- 
izing the issue of an attachment, and the pendency of the action both 
hère and in the state court depended on nothing else than the attach- 
ment proceedings, then a discharge of the attachment would leave no 
valid proceedings, properly begun, but not completed, upon which to 
base further steps to perfect the jurisdiction of this court. 

In the présent case the attachment was discharged hère because no 
sufficient affidavit had been filed, justifying the issue of an order of at- 
tachment. An order of attachment issued without a sufficient affidavit 
is absolutely void. Endel v. Leibrock, 33 Ohio St. 254; Leavitt v. 
Rosenberg, 83 Ohio St. 230, 93 N. E. 904. Such is the présent situa- 
tion. The order of this court discharging the attachment for want of 
a sufficient affidavit shows that the entire attachment proceedings were 
void, and, being void, the situation is as if no such proceedings had 
been begun. The jurisdiction bothof the state court and of this court 
over the défendant dépends exclusively upon the attachment proceed- 
ings, and, inasmuch as those proceedings were utterly void, there is 
nothing left upon which to base further steps to perfect the jurisdic- 
tion of this court. In that situation, the filing of a new affidavit, and 
the issue of a new order of attachment in this court, is the équivalent 
of beginning an action by the issue and levy of an order of attachment 
without Personal service on the défendant. 

If the order of attachment had been discharged in the state court for 
the reason for which it was discharged hère, the plaintifï would not 
hâve a pending action in the state court. He would hâve, it is true, a 
pétition lodged in the clerk's office, with a number on the appearance 
docket of the court ; but each act and step required by law to begin an 
action would hâve to be commenced over again. Under the Ohio law, 
an action is pending, so as to stop the running of the statute of limita- 
tion, from the time process is issued, only when actual service is made 
within 60 days thereafter. G. C. §§ 11230, 11231. An attachment can 
be issued only at or after the commencement of an action. G. C. §§ 
11279, 11280. Ail of the steps indicated by thèse sections as necessary 
to give a plaintifif the status of one having an action pending in court 
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would of necessity hâve to be taken after the order dîscharging the at- 
tachment, if, as in the présent case, the attachment were discharged for 
want of a sufficient afifidavit. 

I am therefore of opinion that an. order should be entered, discharg- 
ing the attachment and striking plaintiff's pétition from the files of this 
court An exception may be noted in behalf of plaintiff. 



UNITED STATES V. BRIEBACH. 

(District Court, EL D. Arkansas, W. D. October 1, 1917.) 

No. 3810. 

1. OosTS ®=»304 — Ceiminal Prosecution. 

Costs, to payment of whieh Bev. St § 974 (Comp. St. 1916, § 1615), pro- 
vides défendant shall be subject, when judgment shall be rendered against 
hlm In prosecution for a fine or forfelture, are those of the trial under in- 
dlctment, and do not include those of the prellminary examlnatlon, whlch 
■is not part of the prosecution, and whlch by provision of section 1014 (sec- 
tion 1674) is "at the expansé of the United States." 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Sériés, Costs.] 

2. Stattjtes <@=3219 — Constbuction — Exteinsio Aids — Attoenet Genebal's 

Opinion. 

Courts wlll follow the construction of a statut© by the Attomey General 
only when It was contemporaneous and uniform, and the statute was am- 
blguous. 

John Briebach was convicted, and fine împosed. On motion of de- 
fendant to retax costs. Motion sustained. 

Gus Fulk, of Little Rock, Ark., for the motion. 

W. H. Rector, Asst. U. S. Atty., of Little Rock, Ark., opposed. 

TRIEBÈR, District Judge. The défendant entered a plea of guilty 
to an information charging him with violation of section 5 of the Post 
Office Appropriation' Act of March 3, 1917 (39 Stat. 1069, c. 162), 
known as the "Reed Amendment." 

[1] By the judgment of the court a fine was imposed and "the costs 
of the prosecution of this cause." The clerk in taxing the costs includ- 
ed, in addition to the costs of this court, ail the costs incurred before 
the United States commissioner, who held the preliminary examination, 
which resulted in tlie défendant being bound over to await the action of 
the grand jury. He did this in obédience to directions from the Attor- 
ney General, given in June, 1916. The défendant moves to retax the 
costs, claiming that the costs of the hearing before the commissioner 
are not properly chargeable as costs of this cause. The same question 
was before the United States Circuit Court for the Southern District 
of New York, in United States v. Wilson (C. C.) 193 Fed. 1007, and 
before the United States District Court for the Middle District of Ten- 
nessee, in United States v. Smith (D. C.) 240 Fed. 756. In both of 
'thèse cases it was held that such costs are not taxable against the de- 
fendant. The opinion of Judge Sanford in the last case is quite elabo- 

S=3Far other cas«bjGee same topic & KEY-NUMBER in ail Key^Numbered Digests & Indexes 
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rate, and the conclusions reached in thèse two cases meet with the ap- 
proval of this court. 

Section 974, Rev. St. (section 1615, U. S. Comp. St. 1916), provides: 

"When judgment is rendered against the défendant in the prosecution for 
any fine or forfelture Incurred under a statute of the United States, he shall 
be subject to the payment of costs." 

On the part of the government it is insisted that this includes ail 
costs from the time a person is arrested until the entry of the judg- 
ment, including the costs of the examining magistrale, the United 
States commissioner in this case, as well as those of the marshal and 
witnesses, who appeared at the examination for the government. This 
contention is, in the opinion of the court, untenable. A preliminary 
examination before a United States commissioner, or other officer, is 
not a case pending in any court of the United States. It was so ex- 
pressly held in Todd v. United States, 158 U. S. 278, 15 Sup. Ct. 889, 
39 L. Ed. 982; Virginia v. Paul, 14« U. S. 107, 119, 13 Sup. Ct. 536, 
37 L. Ed. 386; Post v. United States, 161 U. S. 583, 587, 16 Sup. Ct. 
611, 40 L. Ed. 816; Ocampo v. United States, 234 U. S. 91, 100, 34 
Sup. Ct. 712, 58 L. Ed. 1231. 

Proceedings before a commissioner, or other magistrate authorized 
to conduct examinations under section 1014, Rev. St. (section 1674, U. 
S. Comp. St. 1916), are merely preliminary for the purpose of ascer- 
taining whether there is reasonable cause to believe that the person 
brought before the examining officer has violated a statute of the 
United States, and, if he so finds, it is his duty to hold or admit him 
to bail, to await the action of the grand jury. In no sensé can it be 
said that this is a trial, for no judgment or sentence can be pronounced 
or imposed by the commissioner, or any judge, sitting as an examining 
magistrate, even if it is the District Judge, who holds the examination. 
In Virginia v. Paul, supra, it was said : 

"Proceedings before a magistrate to commit a person to jail, or to hold him 
to bail, in order to secure his appearance to answer for a crime or offense, 
which tUe magistrate has no jurisdiction himself to try, before the court in 
which he may be prosecuted and tried are but preliminary to the prosecution, 
and are no more a commencement of the prosecution, than is an arrest by an 
officer without warrant for a felony committed in his présence." 

In Ocampo v. United States, supra, it was held : 

"A flnding that there is no probable cause is not équivalent to an acquittai, 
but only entitles the àccused to his liberty for the présent, learing him subject 
to rearrest. * * * In short, the functlon of determining that probable 
•cause exists for the arrest of a person accused is only quasi judieial, and not 
euch that, because of Its nature, it must necessarily be conflded to a strlctly 
judieial officer or tribunal." 

To meet this omission in the statutes Congress, in enacting the Pénal 
Code (Act Màrch 4, 1909, c. 321, 35 Stat. 1088), added in sections 135 
and 136, originally sections 5399, 5405, and 5406, Rev. St. (Comp. St. 
1916, §§ 10305, 10306), the words in section 135, "or [any] ofiicer who 
may be serving at any examination * * * before any United 
States commissioner or officer acting as such commissioner, in the dis- 
charge of his duty," and in section 136 the words, "or in any examina- 
tion before a United States commissioner or officer acting as such corn- 
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missioner," thereby clearly indicating that, in the opinion o£ Congress, 
an examination before a commissioner or other examining magistrate 
is not a proceeding in a court, as determined by the Suprême Court in 
the cases hereinbef ore cited. 

A commissioner or examining judge has no other power than to 
commit the défendant to jail or to hold him to bail. The only court in 
which an accused can be tried, and, if convicted, punished, is the Dis- 
trict Court, and only upon an indictment which has been duly pre- 
sented, or in case of misdemeanors he may be tried upon an informa- 
tion fiied by the United States attorney by leave of the court. It is 
therefore clear that only after an indictment has been returned, or an 
information filed in the District Court, is there a cause or prosecution 
pending in a court. 

There is some conflict among the décisions of the state courts under 
statutes somewhat similar to section 974, Rev. St. The Constitution 
of the State of Washington (article 1, § 22) provides that the accused in 
criminal prosecutions shall hâve the right "to hâve compulsory process 
to compel the attendance of witnesses in his own behalf ." In State v. 
Grimes, 7 Wash. 445, 35 Pac. 361, the question before the court was 
whether under this provision the state^ or county, weire liable for de- 
fendant's witnesses at a preliminary examination, there being such lia- 
bility in the trial court, and it was lield that they were not. The court, 
after holding that the county and state are liable for such costs in the 
trial court, said: 

"But defendant's witnesses at a preliminary examination are an entirely 
différent matter. The constltutlonal provision referred to applies to trials 
only, and a preliminary examination Is not In any proper sensé a trial." 

Whether the judgment entered upon a conviction reads "costs in the 
cause" or "costs of the prosecution" is wholly immaterial. A question 
left open by Judge Sanford in United Stâtés v. Smith, supra. 

[2] The construction of the statute by the Department of Justice is 
entitled to high considération, but it is not conclusive on the courts. 
Cornélius v. Kessel, 128 U. S. 456, 9 Sup. Ct. 122, 32 L. Ed. 482; 
Deweese v. Smith, 106 Fed. 438, 445, 45 C. C. A. 408, 66 L. R. A. 971, 
affirmed 187 U. S. 637, 23 Sup. Ct. 845, 47 L. Ed. 344; Hemraer v. 
United States, 204 Fed. 898, 905, 123 C. C. A. 194, affirmed 241 U. S. 
379, 36 Sup. Ct. 659, 60 L. Ed. 1055. In Lewis Publishing Company 
v. Morgan, 229 U. S. 288, 311, 33 Sup. Ct. 867, 57 L. Ed. 1190, the 
court refused to follow an opinion of the Attorney General in the con- 
struction of an act of Congress. It is only when the construction by 
the department is "contemporaneous and uniform" that it will be fol- 
lowed by the courts, and then only when the language of the statute 
is found to be ambiguous. United States v. Healey, 160 U. S. 136, 
148, 16 Sup. Ct. 247, 40 L. Ed. 369 ; Wisconsin Central R. R. v. United 
States, 164 U. S. 190, 205, 17 Sup. Ct. 45, 41 L. Ed. 399. In the last 
case it was said : 

"Some reliance is placed on departmental eonstructloli, but we maydismlss 
that contention with the observation that we do not conslder the true con- 
struction as doubtful, and that the departmental construction reCerred to wa» 
neither contemporaneous nor eontinuous." 
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The statute, digested as section 974, Rev. St., was enacted in 1792, 
and the construction by the Attorney General that under this act the 
costs before the commissioner or examining magistrate are properly 
taxable as costs of the cause or prosecution, was made in June, 1916, 
more than 124 years after the enactment of the statute. This can 
hardly be said to be contemporaneous. Until then, the uniform prac- 
tice of this court, ever since its organization in 1836, and so far as the 
court has been able to ascertain, of nearly ail other national courts, 
bas been not to tax such costs against the défendant. The only report- 
ed fédéral cases in which such costs bave been included, which the 
court has been able to find, is United States v. Leopold (D. C.) 43 Fed. 
785, and f rom the report it seems the only issue raised in that case was 
whether costs before the commissioner in examinations, in which the 
défendant was discharged by the commissioner, could be taxed, when 
the défendant was thereafter indicted on thèse charges and entered a 
plea of guilty. The point now in issue seems not to hâve been raised, 
and of course was not decided by Judge Hallett. 

Another ground upon which the contention of the government must 
fail is that section 1014, Rev. St. (section 1674, U. S. Comp. St. 1916), 
expressly provides that such examination before the commissioner, or 
officer of the state, shall be "at the expense of the United States." 
Nothing is said, in this or any other statute, that such costs shall be 
taxed against the défendant upon conviction. It may be proper to add, 
although in the opinion of the court it is not material, that in the courts 
of the state of Arkansas it is the uniform practice not to tax the costs 
of the preliminary examination as costs of a criminal prosecution. 
The court refers to this only for the reason that the learned District 
Attorney cited 1 Comp. Dec. 536, where the comptroller held that the 
statutes of Georgia should be followed in proceedings under section 
1014, Rev. St. 

The motion to retax the costs is sustained, and the clerk directed not 
to include any costs, except those of this court. 



In re ARONSON. 

(District Court, D. Massachusetts. August 6, 1917.) 

No. 24446. 

1. Bankbuptcy <S=»116 — Réclamation Pétitions — Heabino. 

Where the referee's certlflcate scparated and distlngulshed the daims 
of several creditors, each of whom petitloned to reclaim goods In the 
possession of the receiver In bankruptcy, on the ground that they did 
not belong to the bankrupt, the fact that the référée heard the réclama- 
tion pétitions together was not an abuse of discrétion. 

2. Bankruptcy <©=>140(2) — Conditional Sale — Passage or Title. 

Whether an arrangement whereby possession of goods was transferred 
from one to another is a conditional sale, a consignment, or a sale on 
crédit, dépends less on how it is described by the parties than on the 
rlghts and liabilities created by it, and where the seller delivered goods 
to the buyer, authorizing the buyer to dispose of them and retaln the 

<@=>For otber cases see lame toptc & KEY-NUMBER In ail Key-Numbered Digests & Indexas 
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purchase priée, the fact tliat the transaction was denomlnated a eon- 
slgnment, or a condltlonal sale, does not prevent tltle passing ; ownership 
belng afxjuired, aud the provisions tliat title stiould not pass belng frauda- 
ient as to the buyer's credltors. 

3. BANXvBurTCY <g=3l40(l) — Evidence — Passage or Title. 

On pétition of credltors of a bankriipt to reclaim goods, on tlie theory 
that title had not passed, évidence held to show that the sales vtfere sales 
on crédit, and title passed. 

4. Bankkuptcy ®=all6 — Pboceedings — Perjuby — Inferences. 

Where a pétition for réclamation of goods delivered by petitioner to a 
bankrupt was of a suspicious character, and supported by testimony 
which the référée might rightly believe to be perjured, it is proper to 
draw every adverse inference from the évidence, and résolve ail reason- 
able doubts against the petitioner. 

5. Bankruptct <®=»140(2) — Heclamation Pétitions — Fbatjd on Cbeditobs. 

An agreement between a seller and buyer of goods that title should not 
pass is unavalling, l)eing fraudulent as to credltors, where not intended 
to be acted on unless the buyer sbould get into flnanclal difficulties. 

In Bankruptcy. In the matter of Casper A. Aronson. Pétitions by 
the Boston TraveHng Goods Company and others to reclaim' from the 
receiver goods which petitioners contended were their own property. 
The reîeree denied the pétitions, and petitioners appeal. Order aî- 
/ rmed. 

Samuel J. Freedman, of Boston, Mass., for trustée. 
Jacohs & Jacobs, of Boston, Mass., for Boston Traveling Goods Co. 
Louis Rosenthal, of Boston, Mass., for Hugo Murrell. 
Clarence F. Eldredge and Edward E. Ginsburg, both of Boston, 
Mass., for Isaac A. Simon. 
Barnett White, of Boston, Mass., for Maurice Feinzig and others. 

MORTON, District Judge. [1] Thèse are three pétitions brought 
by independent petitioners to reclaim from a receiver in bankruptcy 
certain goods which the several petitioners contend were their proper- 
ty. The learned référée heard ail the pétitions together. His course 
in so doing was objected to by the petitioner Simon; but it seems to 
me to hâve been right, and certainly it was within the referee's dis- 
crétion. In the certificate the différent claims are carefully separated 
and distinguished, and Simon 's rights were in no way prejudiced by 
what was donc. This action of the référée is affirmed. 

[2] Aronson, the bankrupt, conducted a retail shop in Boston for 
the sale of trunks, bags, and other leather goods. Ail the goods hère in 
question went into the active stock in the shop, were used for display 
purposes, and were sold when the opportunity arose. The proceeds 
from the sales were treated exactly like the proceeds from sales of 
goods owned by the bankrupt. Ail thèse facts were known to and 
approved by each of the claimants. The arrangements between the 
several claimants and the bankrupt — whatever the détails may hâve 
been-M;learly gave him the right to deal with the goods as above stat- 
ed. If it was also understood that the bankrupt was to buy the goods 
irom the vendors, it would seem that, as a matter of law, he acquired 
absqlute title to them. 

Ê=3For otàer cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
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Whether an arrangement is a consignment, a conditional sale, or a 
sale on crédit dépends less on how it is described by the parties than 
on the rights and liabilities created by it. It is difficult to generalize, 
so as to cover ail possible cases ; but it seems clear that, where the per- 
son to whom the goods are delivered becomes obligated to buy them at 
a certain price, and at some time to pay for them, and also has the right 
to sell the goods without keeping the proceeds of such sales separate, 
and with the right to use such proceeds as he sees fit, there is no ré- 
tention of title in the vendor, as against creditors of the buyer. To 
hâve agreed to buy goods, to take possession of them, to hâve the right 
to sell them at such price as one may fix, and the right to use the pro- 
ceeds as one pleases is to own the goods. Ownership is acquired upon 
delivery of goods under such an understanding, and it is not negatived 
by an agreement that, until they shall be sold by the vendee, the title to 
them shall remain in the vendor. Such an agreement is inconsistent 
with the arrangement as a whole. It is a misuse of language to say 
that the title is retained ; the f acts show that it is not. 

"Contracts of sale, under which title is to remain in the vendor, although 
the vendee may consume the goods, or sell them and apply the proceeds to 
his own use, are fraudulent as to creditors, because the stipulation that the 
title is to remain in the vendor is entirely inconsistent with the purpose of 
the contract." Ludvlgh v. American Woolen Co., 188 Fed. 30, 33, 110 C. C. A. 
180, 183 ; Id., 231 U. S. 522, 34 Sup. Ct. 161, 58 L. Ed. 345. 

It was in dispute whether the bankrupt agreed to buy the goods hère 
claimed. Each of the claimants or its représentative testified in sub- 
stance that the goods were merely consigned tO' him ; that he never 
had any title to them, and never became obligated to buy them. In no 
case was there a written contract of consignment or conditional sale 
between the bankrupt and the claimant. The évidence relied on by the 
claimants consists, speaking generally, of bills of parcels accompany- 
ing delivery of the goods, and of alleged conversations with the bank- 
rupt. On the other side, there was the testimony of two clerks, employ- 
ed by the bankrupt, who are now preferred creditors of the estate, 
which was, to say the least, inconsistent with the testimony of the bank- 
rupt and each claimant. The foregoing statement applies to ail the 
pétitions. 

[3-5] As to the Simon pétition: AU the goods claimed in thls péti- 
tion were covered by bills or delivery sheets reciting that they were 
"sold to Reliable Trunk & Bag Company," the name under which the 
bankrupt did business. There were about half a dozen such bills,. 
running in date from October 27, 1916, to December 5, 1916. They 
difïered as to terms. That of October 27th is net 30 days; that of 
November lOth has no terms stated ; another of November lOth has 
terms "Regular" ; that of November 28th has terms "Cash" ; that of 
November 29th has terms "Cash"; that of December Ist has terms 
"Mémo. Cons." (meaning mémorandum consignment) ; that of Decem- 
ber 5th has terms "Cash." The claimant makes no distinction between 
the arrangements evidenced by thèse various bills, after the one of 
"about November Ist" (which I take to be the bill of October 27th 
above referred to). No goods in this bill are now claimed. 
245 F.— 14 
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Ail the goods covered by the bill of December 5th, in which the 
terms were stated as "Cash," were paid for by the bankrupt four days 
later with a 2 per cent, discount ; and some of thèse are among those 
retaken by the claimant as his property, and to which title is now assert- 
ed by him. The same is true as to the bill of November 28th, and cer- 
tain items therein specified. The contention that thèse goods, which 
hâve been bought and paid for by the bankrupt, are the property of 
the claimant, is obviously untenable. They were never sold by the 
bankrupt, but they were paid for by him — a significant circumstance 
in determining what his arrangement with the claimant was. Various 
facts, as to which there can be no doubt, are absolutely inconsistent 
with the claimant's testimony that the goods were merely consigned to 
the bankrupt, not to be paid for till sold by him, and with no obliga- 
tion on his part to buy them. 

It is apparent, as the référée finds, that "the évidence of both Simon 
and the bankrupt [is] of very little value in the matter of what the 
arrangement between them was." Against a claim of such an obviously 
suspicious character, supported by testimony which he might rightly 
believe to be perjured, the learned référée was quite warranted in 
drawing every adverse inference which the facts and évidence fairly 
suggested, and in resolving ail reasonable doubts against the party re- 
sorting to such methods. 

I hâve no doubt that the goods were in fact sold to the bankrupt as 
the bills State, that he agreed to buy them and to pay for them at 
the priées stated, that he had the right to sell them at such priées as he 
might put upon them, and to use the proceeds of such sales as he saw 
fit. What the nominal understanding as to payment was between 
Simon and the bankrupt seems to me, as it did to thé learned référée, 
to be unimportant. It was not, in my opinion, intended to be acted on, 
unless the bankrupt got into financial difficulties, and was therefore 
fraudulent as to creditors. Flanders Motor Car Company v. Reed, 
220 Fed. 642, 136 C. C. A. 250 (C. C. A. Ist Cir.). The findings of the 
learned référée on this pétition are affirmed. 

As to the pétitions of the Boston Traveling Goods Company and the 
Murrell Leather Goods Company: 

As above stated, the claimant in each of thèse pétitions contended that 
the goods sought to be recovered had been merely consigned to the 
bankrupt, without obligation on his part to purchase them. Whether 
this was the fact was sharply disputed, and the évidence was conflict- 
ing. The learned référée disbelieved the testimony for each claimant, 
and found that ail the goods had been sold, not consigned. His cer- 
tificate sufficiently states thé nature of the controversy, and the évi- 
dence on which he acted. I agrée with his findings and conclusion. 

The orders appealed f rom, dismissing the pétitions, are affirmed. 
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In re MOBILE CHAIR MFG. CO. 
(District Court, S. D. Alabama. September 24, 1917.) 

1. BANKBtrPTCT <g=324 — PbOCEEDINGS— CLAIMS — "PRESENT CONSIDERATION." 

Bankr. Act July 1, 1898, c. 541, § 67d, 30 Stat. 564, as amended by Act 
June 25, 1910, c. 412, § 12, 36 Stat. 842 (Comp. St 1916, § 9651), déclares 
that liens glven or accepted In good falth, and not In contemplation of, 
or In fraud upon, the act, and for a présent considération, wbich bave 
been recorded according to law, shall to the extent of such présent con- 
sidération only not be afCected by the act. The amendment added the 
phrase "to the extent of such présent considération only." Held that, 
where a note glven by the banUrupt reserved Interest, the Interest was 
part of the "présent considération," and mlght be recovered. 

[Ed. Note. — For other définitions, see Words and Phrases, Second Séries, 
Présent Considération.] 

2. Barkbtiptcy <g=»322 — PEOCHaœDiNGS — Claims. 

Under such section as amended, fées pald by the holder of a note to 
his attomey cannot be recovered, notwithstandlng the note contalned an 
agreement on the part of the borrower, whlch became bankmpt, to pay 
ail costs of coUectlng or securing, or attemptlng to secure, the note, In- 
cludlng a reasonable attorney's fee ; the note Itself not flxlng the fee. 

In Bankruptcy. In the matter of the bankruptcy of the Mobile Chair 
Manufacturing Company. Pétition by C. M. Kirk, H. L. McConnell, 
and H. S. Davies for review of an order of the référée denying the 
payaient of interest and attorney's fées claimed by petitioner. Or- 
der of référée reversed in part; otherwise, affirmed. 

Stevens, McCorvey & McLeod, of Mobile, Ala., for petitioner. 
H. H. McClelland, of Mobile, Ala., for trustée. 

ERVIN, District Judge. This matter cornes on for hearing on a 
pétition praying for a review of the order of the référée heretofore 
rendered, wherein the référée denied the pay ment of interest and at- 
torney's fées claimed by petitioner. 

The facts, stated briefly, are that on June 27, 1916, the Mobile Chair 
Manufacturing Company, the bankrupt, executed a mortgage on cer- 
tain Personal property to petitioner, to secure $1,500 then loaned by 
petitioner to the bankrupt; a list of the property being attached to 
and made a part of the mortgage. The note, which was given to évi- 
dence the debt and for the payment of which the mortgage is se- 
curity, bore the same date, and is payable 30 days after date with in- 
terest. The agreement as to attorney's fées contained in the note is 
shown by the f ollowing words : 

"Agrée to pay ail costs of collectlng or securing, or attemptlng to collect 
or secur«, thls note, Including a reasonable attorney's fee, whether the same 
be coUected or secured by suit or otherwise." 

Kirk-McConnell-Davies Company, the petitioner, is a partnership 
composed of C. M. Kirk, H. L. McConnell, and H. S. Davies. The pé- 
tition for adjudication was filed on the 4th day of August, 1916, and the 
adjudication was entered on August 5, 1916, and on the 5th day of 
August, 1916, H. L. McConnell, who was one of the partners in the 

^=»For oUier casea see Bame topic & KEY-NUMBER In aU Key-Numbered DigesU ft Indexe* 
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firm of Kîrk-McConnell-Davies Company was appoînted receiver of 
said bankrupt estate. 

On Augnst 8, 1916, the receiver filed a pétition, setting out the loan 
of the $1,500 and the making of the mortgage and note by the bank- 
rupt, and that prior to the fiHng of the pétition in bankruptcy the mort- 
gagees had had ail of the property covered by the mortgage piled to- 
gether in a separate lot and delivered to it by the bankrupt ; that a por- 
tion of the property covered by the mortgage is not yet in a completed 
condition, and not ready to be shipped out to fil! orders which had been 
received therefor; that the necess^ry material and necessary work 
for completing said chairs can be had for a few hundred dollars, and 
that the bankrupt had on hand this material, which might be used in the 
completion of the chairs, so as to render them salable, and that it would 
be to the interest of the bankrupt estate that the receiver be authoriz- 
ed to proceed to complète the manufacture of the chairs covered by 
said mortgage ; and prayed that he be authorized to borrow such mon- 
ey as may be necessary for labor and to purchase such necessary sup- 
plies as might be needed in the completion of the chairs, so as to sell 
them, and praying further, that a separate account be kept of the 
cost of completion of such chairs as were covered by the said mort- 
gage. This pétition bas attached to it a copy of the mortgage and 
schedules. 

On the same day an order was made by the then référée granting 
the prayer of said pétition. Thereafter the receiver completed the man- 
ufacture of the chairs, using some materials not covered by the mort- 
gage, as well as the mortgaged materials, borrowing money and pay- 
ing for the labor necessarily used in completing the chairs, and then 
sold the chairs on existing contracts then held by the bankrupt con- 
cern, and coUected for said chairs, and, af ter paying for the materials 
and labor, had lef t more than enough to pay the mortgage, interest, and 
attorney's fées claimed. Thereafter a pétition was filed in the bank- 
rupt estate by the mortgagees, praying for the payment of their debt, 
interest, and attorney's fées. 

[1] The référée, on July 9, 1917, ordered the payment of the $1,500 
principal, but denied payment of the interest on this mortgage and the 
attorney's fee claimed. The référée bases his ruling on the language 
of section 67d as amended,' which reads as follows : 

"Liens giveii or accepted in good faith and not in contemplation of or In 
fraud upon this act, and for a présent considération, whicli liave been 
recorded according to law, if record thereof was necessary in order to Im- 
part notice, shall, to the estent of such présent considération only, not be 
affected by this act." 

The words italicized were added by the amendment of June 25, 
1910. I find no authorities discussing this question. It will be noticed 
that the act, as originally drawn, preserved liens given in good faith 
and for a présent considération. The words added by amendment 
must hâve been designed by Congress for some purpose. . Congress 
certainly concluded that the words "for a présent considération," as 
f ound in the original act, needed some further limitation ; so the 
words added in 1910 were undoubtedly put into the act to further lirait 



IN RE MOBILE CHAIR MFG. CO. 213 

the protection given by the act to liens given in good faith. It was, no 
doubt, found that liens, which were given for a présent considération, 
had also other considérations moving, and Congress intended to limit 
the protection given thèse liens to the présent considération given for 
such lien. 

The question then arises whether the interest which the présent 
cash considération bears is the same as the considération itself. I 
think that, in a lien given to secure $1,500 presently advanced, with 
interest, the interest is a necessary part of the advance. It is produced 
by or grows out of the money advanced. It is contracted for and ab- 
solutely payable by the terms of the lien. Suppose the mortgagor, 10 
days after the making of this moTtgage loan, had gone to the mort- 
gagee and tendered the $1,500 in payment of the mortgage. This 
would not hâve required the mortgagee to take the money and surren- 
der his mortgage. He might hâve properly replied: 

"Tour mortgage obllgates you to pay, not only the principal, but the in- 
terest for 30 days, and, whlle I will take the money now, instead of at the 
end of 30 days, you still must pay me, In ail events, both principal and in- 
terest." 

To this extent, therefore, I think the référée erred. 

[2] As to the attorney's fee, however, under the terms of this mort- 
gage loan, an attorney may or may not hâve been employed. There 
may or may not hâve arisen a necessity after the exécution of the 
mortgage for the employment of an attorney. This necessity could 
not be determined until the mortgage matured. Such employment, 
therefore, was contingent, and not absolutely fixed and determined by 
the mortgage. I cannot, therefore, see that the attorney's fee is in any 
sensé a présent considération, as provided by the amendment to the 
section. Congress having been so particular, not only to use "to the 
extent of such présent considération," but then added the additional 
term "only," to show beyond any peradventure that the words were 
put in as a strict limitation, and as such should be èo construed. I 
therefore conclude that this lien did not secure the attorney's fee. 

I think the référée was correct in disallowing the attorney's fee 
for another reason. The language of the note obligates the maker to 
pay the costs of colîecting, including the attorney's fee. The collec- 
tion from the bankrupt trustée is not such a collection as was con- 
templated by the terms of this note. It is true there are a number of 
cases which hold that, where a note agrées to pay a collection fee if 
it is placed in the hands of an attorney for collection, this fixes the fee, 
so that it is added to the face of the note. Hère, however, the lan- 
guage does not so read, and I think the language of this note brings 
petitioner under the cases of In re Roche, 101 Fed. 956, 42 C. C. A. 
115, and Gugel et al. v. New Orléans National Bank, 239 Fed. 677, 
152 C. C. A. 510. 
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OEEGON SHORT LINE R. CO. v. PORTLAND OATÏLE LOAN CD. 

SAME V. POBTLÀND FBEDER CO. 

(District Cîourt, D. Oregon. September 17, 1917.) 

Nos. 7232, 7233. 

Cabbiebs <S=»189 — Cabbiage of Live Stock — Rates — TAEn-FS. 

In an action by a rallroad Company to recover balances due as freight 
for shipments of cattle, published tariffs held to show that a dilïerentiai 
rate from ttie point of shlpment to a central point should be coUected ; pro- 
visions for charging rate from central point in case of sliipments routed 
in a particular way not applying. 

At Law. Actions by the Oregon Short Line Railroad Company, a 
corporation, against the Portiand Cattle Loan Company, a corporation, 
and against the Portiand Feeder Company, a corporation. Judgments 
for plaintiff. 

A. C. Spencer and W. A. Robbins, both of Portiand, Or., for plain- 
tiff. 

Carey & Kerr and Charles A. Hart, ail of Portiand, Or., for de- 
fendants. 

WOLVERTON, District Judge. Thèse cases were instituted to 
recover certain balances alleged to be due plaintiff as freight for ship- 
ments of cattle, arising by reason of alleged erroneous computations 
of freight when the shipments were made and settled for ; the plaintiff 
being required to institute the actions under the fédéral statutes. Sev- 
eral shipments are involved, a statement as to one of which will suf- 
fice for illustration of the whole. 

Forty-four carloads of cattle were shipped from Hereford, Tex., to 
Amarillo, Tex., the latter being a station on the Pecos & Northern Tex- 
as Railway, where the shipment was combined into 43 cars, 27 of which 
were transported thence over the lines of Connecting carriers to Poca- 
tello, Idaho, and the remaining 16 to Butte, Mont., where they were 
delivered to the shipper. 

The plaintiff claims that, under Joint Live Stock Tariff No. 100-A, 
then in force, the proper charges on thèse shipments are made up as 
follows : Local from Hereford to Amarillo, $26.40 per car, and from 
Amarillo tq Pocatello, $116.50; making a total of $142.90 per car for 
shipment of the 27 cars. To Butte, the same local from Hereford to 
Amarillo, to which is added $125 to Dillon, Mont., and the local from 
Dillon to Butte, $19.80; total, $171.20. 

The entire controversy centers about the local charge of $26.40 from 
Hereford to Amarillo; the défendants insisting that Hereford is a 
common point with Amarillo, and that the rate designated under section 
2 of the tariff constitutes the entire rate from Hereford to Pocatello. 
This dépends upon a proper construction of the tariff. Referring to 
section 1 thereof, under the head of "The Pecos & Northern Texas 
Ry. Co.," will be found lists of stations common with Amarillo, the 

$=)For otber cases see same topic ft KBY-NUMBER in ail Key-Numbered DlgesU ft Indexe* 
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rate basis being Amarillo, and other lists of stations carrying differen- 
tials with Amarillo; that is to say, the tarifï indicating that certain 
sums should be added to or deducted from the Amarillo rate basis. 
By a note on page 24, it is explained that the differentials shown in 
section 1 are to be added to or deducted from the Amarillo rates as 
shown in section 2, pages 32 to 51, inclusive, to arrive at the through 
rate, where application and routing is provided on pages 56 to 69. By 
the same note, it is further explained that, where no differentials are 
shown, the Amarillo rates as shown in section 2 are to be applied as 
indicated. By another note, explanatory of section 2, it is stated that 
rates shown in section 2, in columns headed "Amarillo," are to be 
applied from stations shown in section 1 as taking Amarillo rate basis, 
or same are to be used as a basis for arriving at through rates from sta- 
tions shown in section 1 as taking differentials over or under Amarillo 
rates, where application and routing is provided on pages 56 to 69, 
inclusive, from such point of origin to destination station. On page 
56 is found another note explaining application of rates, which reads : 
"Rates provided herein from points of origin shown In section No. 1 to 
points of destination shown In section No. 2 wlll apply only via the routes 
indicated In chart on page 57, except as provided in Item 350." 

The exception is without application hère. Note 1 to the above ex- 
planation further provides: 

"Where route number is not shown, there are no through rates applicable 
from the originating Une to the destination Une via any route, except as 
specifically provided in section No. 3." 

Thèse several explanatory notes respecting the application of the 
tariff must be construed together, to ascertain their true meaning. 
Reading the explanatory note to section 1 by itself , and without référ- 
ence to the succeeding notes, its meaning would appear to be plain 
that, where there were differentials, the rates shown in section 2 
would not apply, unless the routing was provided on pages 56 to 69, 
but that, where there were no differentials shown, the shipment would 
take the section 2 rates, without regard to whether the application and 
routing were provided on pages 56 to 69 or not. The note to section 
2 merely emphasizes the thought that shipments from stations carry- 
ing differentials with Amarillo will take the through rate only where 
the application and routing are provided for on pages 56 to 69. 

Wiîen, however, we turn to the note on page 56 respecting the ap- 
plication of rates, we are advised that rates from points of origin shown 
in section 1 to points of destination shown in section 2 will apply only 
via the routes indicated on page 57. This is a spécifie déclaration, gên- 
erai in its scope, without référence to differentials, that the rates so 
provided will apply only via the routes indicated on page 57. The note 
thereto is but a reinforcement of the idea. Page 57 is, of course, in- 
cluded within the limitations of pages 56 to 69. So that thèse later 
explanatory notes are but a development of the intention which pos- 
sessed the rate maker from the beginning, and that must be construed 
to be that shipments from Amarillo common points, whether carrying 
a differential or not, shall not take the through rate, unless where ap- 
plication and routing are provided on pages 56 to 69. 
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Recurrîng again to note to section 1, page 24, the words "as îndicat- 
ed" in the last clause, as applying "where no differentials are shown," 
are susceptible of a construction, though not the natural one, viewing 
the context, as signifying or denoting a référence to the preceding 
clause and also to the note to section 2, page 32, as this latter note re- 
fers back to the item on page 24. So that the aforesaid latter clause 
would read that the rates shown in section 2 are to be applied as indi- 
cated by thèse explanatory notes, and not by section 2. This idea har- 
monizes the seemingly inconsistent and incongrucms explanatory notes. 

But, whatever may be the true rendering of the notes to sections 1 
and 2, the notes on page 56 explaining the "application of rates" are 
directly applicable to the présent controversy, as no Oregon Short 
Line Railroad routing is shown of shipments coming from and over 
the Pecos & Northern Texas Railway on page 57; and, as we hâve 
seen, the régulation is gênerai, and specifically limits the application of 
rates from points in section 1 to points of destination in section 2 to 
the routes indicated in the chart on page 57. 

This construction of the tariff results in a finding for the plaintiff in 
each cause of action, and upon ail the counts as prayed. The findings 
will be gênerai, but judgment thereon will be withheld until the de- 
fendants hâve had an opportunity to présent such findings as they may 
deem esséntial for reserving such questions for review as they may 
désire. 



In re FRANCISCO. 
(District Court, N. D. New Xork. September 17, 1917.) 

1. Bankbuptct ®=>20(1) — Pétition — Consent. 

Though the .ludge of the state court, on proceedings supplementary to 
exécution, dlrected that one who subsequently beeame a baukrupt should 
not dispose of any funds in hls hands, such person might for the Institu- 
tion of banUniptcy use funds exempt from exécution, or with the consent 
of the owner funds in his possession belonging to another. 

2. Evidence iS=382 — Pisesumptions. 

ït will be presumed, where pendlng proceedings in the state court sup« 
plementary to exécution the judgment debtor insUtuted voluntary pro- 
ceedings in bankruptcy, that the state court, in determinlng whether the 
judgment debtor was guilty of contempt, will properly perform its duties. 

3. Bankbuptct ig=>20(l) — Jubisdiction — Contempt. 

While proceedings supplementary to exécution were pendlng In the 
state court, the judgment debtor Ipstituted voluntary proceedings In 
banUruptcy. He was adjudicated a bankrupt, and the judgment crédi- 
ter, claimmg that he had violated an order of the state court prohiblting 
him from dlsposing of hls property, sought to continue the supplementary 
proceedings and to hâve the judgment debtor punished for contempt. 
Held, that the state court had jurisdictloa to détermine whether the 
debtor was guilty of contempt; it belng his duty to obey the orders of 
such court until a stay should be grnnted by a court of compétent juris- 
dlction, and a fine for contempt not belng a debt dlschargeable. Also held, 
the bankruptcy court can enjoin the party from further prosecutlng the 
supplementary proeeedlng, except in so far as It relates to the punish- 
ment of a contempt commltted therein prlor to such bankruptcy. 

£:=3For otlier cases se* vame toplc & KëY-NUMBER ia ail Key-Numbered Digesti & ladexe» 
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4 Bankeuptct <S=>20(1) — Custodt of Bankrupt — Habeas Corpus. 

In such case, as the présence of the judgment debtor In bankruptey pro- 
ceedings could be procurcd by habeas corpus, proceedings to punlsh àim 
for contempt will not be stayed, on the ground that his présence In the 
bankruptey court might be necessary, and that imprlsonment would Inter- 
fère with the proper conduct of such proceedings. 

In Bankruptey. In the matter of the bankruptey of Charles L,. 
Francisco. On order to show cause why further proceedings supple- 
mentary to exécution on a judgment obtained in the state court prior 
to the fîHng of the pétition in bankruptey, including proceedings to 
punish the bankrupt for alleged contempt, should not be stayed until 
the question of discharge should be determined. Supplementary pro- 
ceedings stayed, but order of stay denied as to proceedings to punish 
for contempt. 

Hearing on order to show cause, granted by référée in bankruptey, why 
further proceedings In proceedings supplementary to exécution on a judgment 
obtained in the state court prlor to the fillng of the pétition In bankruptey, 
Including proceedings to punish for alleged contempt of the state court, should 
not be stayed untU the question of discharge is determined. The alleged 
contempt Is clalmed to hâve been commltted prior to the Institution of the 
bankruptey proceedings. The plaintifE in the exécution and judgment In the 
state court nioves to vacate the temporary stay granted by the référée, and 
asks that the injunctlon prayed for be denied. The bankrupt asks that the 
temporary stay be made permanent, including the proceedlng to punish the 
bankrupt for alleged contempt in disobeying the order of the state court en- 
joining the now bankrupt from disposing of any of his property. 

William H. Lynes, of Delanson, N. Y., for bankrupt. 

Thomas R. Tillott, Jr., of Schenectady, N. Y., for judgment creditor. 

RAY, District Judge (after stating the faets as above). It appears 
from the papers in the case that Charles L,. Francisco was adjudged a 
bankrupt on the llth day of May, 1917. He was owing the Inter- 
national Milk Products Company, on a judgment obtained prior to 
the filing of the pétition in bankruptey, tlie sum of $224.73. This elaim 
or judgment is one from which a discharge in bankruptey would be a 
release. Prior to the filing of the pétition in bankruptey an exécution 
had been returned unsatisfied, and proceedings supplementary to exé- 
cution on such judgment had been commeneed and were pending in 
the County Court of the eounty of Schenectady, N. Y., before the 
county judge of that county. The order of tlie county judge pro- 
hibited Francisco from disposing of any of his property, but notwith- 
standing such order, on filing his pétition, in order to pay his at- 
torney, he used some money which he had in his possession. A part 
of this money he daims, and files affidavits tending to show, did not 
belong to him at ail, and the remainder the bankrupt claims, and files 
affidavits tending to show, was money earned and paid to him within 
the preceding 60 days for his personal services, and was his personal 
earnings, and exempt from the supplementary proceedings. 

The judgment creditor in the exécution elaims that ail of this money 
belonged to the bankrupt, and that he paid it to his attorney to institute 
the bankruptey proceedings in défiance of the order of the county 
judge and in violation thereof. 

$=;3For other cases see same topic & KEY-NUUBER tn ail Kejr-Numbered DlgesU & Indezn 
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[1,2] It îs plain that the bankrupt, with tlie consent of the owner 
thereof, had the right to use money in his possession which did not 
belong to him for the purpose of instituting the bankruptcy proceed- 
ings. It is also plain that the county judge of Schenectady county 
could not interfère with the use by the now bankrupt of money which 
was not subject to the order or jurisdiction of the county judge or 
County Court, but was absohitely exempt. It is presumed that the 
county judge will properly perform his duties, and see to it that no 
wrong is done the bankrupt in proceedings to punish him for con- 
tempt. It is a question for the county judge or County Court of 
Schenectady county to détermine whether or not Francisco was guilty 
of a contempt of court. It is claimed in behalf of the now bankrupt 
that the proceeding supplementary to exécution had run down and 
was not in force at the time the pétition in bankruptcy was filed, but 
that is a question for the county judge to détermine. 

[3] This court in bankruptcy can enjoin further proceedings look- 
ing to the collection of the judgment from the property of tlie bank- 
rupt, and can enjoin further examination of the now bankrupt in such 
proceeding ; but I do not think this court ih bankruptcy bas any power 
to enjoin a proceeding in the County Court of Schenectady county, 
or before the county judge of that county, to punish Francisco for an 
alleged contempt of that court committed by him prior to the institu- 
tion of the proceedings in bankruptcy. Up to the time the bankruptcy 
proceedings were instituted it was the duty of the bankrupt to obey 
ail lawful orders of the County Court, or of the county judge. Unless 
a stay was granted by some court of compétent jurisdiction, it was the 
duty of the now bankrupt to obey such lawful orders, even after the 
banâcruptcy proceedings were instituted. Hère there is no claim that 
the alleged contempt was committed after the institution of the bank- 
ruptcy proceedings. The claim is that the alleged contempt was com- 
mitted before that time. A fine imposed for alleged contempt, if con- 
tempt is found, would not be a debt dischargeable in bankruptcy. 

I think the order of the référée enjoining further proceedings in the 
proceedings supplementary to exécution, so far as it enjoins punishment 
for contempt of court, if any, committed before the institution of the 
bankruptcy proceedings, should be vacated, and the application for an 
injunction or order restraining such a proceeding should be denied. The 
plaintifï in that exécution and judgment should be enjoined from taking 
further or other proceedings under such order or in such proceeding 
for the collection of the debt, as the claimant may prove his claim and 
share with the other creditors. Punishment for the contempt of court, 
if any, is another matter, and a question to be passed upon by the 
county judge, with ail the facts before him. The County Court will 
be able to détermine whether or not there was a contempt, and whether 
or not it was willful, and what punishment, if any, should be imposed, 
if Francisco is found guilty. There will be an order enjoining and 
staying the International Milk Products Company, its agents and 
servants, and ail other persons, from taking further proceedings in the 
proceeding supplementary to exécution, except in so far as it relates 
to an application to the county judge or County Court to punish Fran- 
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■cisco for a contempt committed prior to the institution of the bank- 
ruptcy proceedings,- 

[4] It is contended tliat, if the bankrupt is found guilty of and pun- 
ished for the alleged contempt, it will interfère with the proper con- 
duct of the bankruptcy proceedings. I cannot see that it will hâve 
this effect. If the bankrupt is found guilty of a contempt and pun- 
ished by fine or imprisonment, this court has ample power by writ of 
habeas corpus to bring the alleged bankrupt before the court in case 
he is imprisoned. 

There will be an order accordingly. 



MURPHT V. MITCHELL. 
(District Court, N. D. New York. October 13, 1917.) 

1. Pleading <©=»369(1) — Election Between Causes of Action. 

When the eomplalnt contalns appropriate allégations upon ■wlilch a 
claim for équitable relief may be based, and whlch would seemlngly also 
justify a recovery of damages as In an action at law, plaintlff should 
be required to elect on which ground he will proceed, or to so plead 
that there may be no mistake in this regard on the part of défendant or 
the court, In view of the distinction in the fédéral courts between actions 
at law and In equlty, and the différent manner of testing the sufflciency of 
the pleading. 

'2. Damages ®=»141 — Pleading — Sufficienct. 

It is unnecessary for a pleading to show in so many words that 
plaintlff has sustained damages, if he allèges facts showing that he haa 
sustained damages and demands judgment based thereon for a sum 
named. 

3. Action ©=25(2) — ^Nature op Action — Légal oe Equitable. 

A eomplalnt alleged that the estate of S. was in excess ot $1,000,000, 
that by a valld wlU and codldl plaintlff and her sister were made 
residuary legatees, and would hâve been entitled to as much as $800,000, 
that défendant made verbal représentations and statementa, fully set out, 
inducing the testator to change hls wUl, or make a new one, when he was 
incompétent, that probate of this will was secured by fraud and deceit, 
and that by fraud and deceit plaintlfC was induced to accept a small legacy 
glven under this last alleged will. Held, that the suit could not be 
treated as one in equity to set aside the proof and probate of the last- 
mentloned will for fraud and deceit, but was apparently an action at law 
for damages for the fraud and deceit. 

4. Pleading iS=>367(4) — Making Definitb and Gebtain — Actions fob Fbaud. 

Assuming that the action was one at law for deceit, allégations of false 
représentations by others than défendant, not speaklng for or representing 
him, or not made by his authority or procurement, were irrelevant, and 
the eomplalnt should be made definlte and certain as to what représenta- 
tions were made by défendant and what représentations by others, and 
whether the représentations by others were by hls authority and pro- 
curement. 

At Law. Action by Mary E. Murphy against John Clark Mitchell. 
On application to require plaintifï to make her complaint more definite 
and certain. Application granted to the extent stated in the opinion. 

Application on order to show cause for an order dlrecttng the plaintlff to 
replead and make her complaint more definite and certain, by stating clearly 

®=sFor other cases see same topic & KEY-NUMBËR in aU Key-Numbered Digesta & Indexe» 
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and deflnltely, or so pleading as to show deflnltely and certainly whether thl» 
Is an action at law or one In equity, and whether plalntifC demands or Intends 
to demand relle£ in equity on the ground défendant bas obtalned money which 
eguitably belongs to and should be pald to the plalntifl as assets of the estate 
of one Dennls Sullivan now deceased, or clalms damages for money had and 
received and to which plalntlff Is entltled, and also requiring plalntifif to elect 
whether she wlll proceed upon the présent complaînt as one to recover damages 
as in an action at law or as one for relief in equity, and also to elect whether 
she relies upon a cause of action in tort or one on contract, or one for damages 
based on the fraudulent représentations set out In the complaint, or upon a 
cause of action for slander by reason of the alleged false représentations set 
out in the complaint, and also that the complaint be made more deflnlte and 
certain by stating what false statements and représentations were made by 
the défendant, and what false statements and représentations were made by 
others. 

Edgar T. Brackett, of Saratoga Springs, N. Y., for plaintiff. 
Rushmore, Bisbee & Stern, of New York City, for défendant. 

RAY, District Judge (after stating the facts as above). The plain- 
tiff in her brief filed on this motion by her attorney says : 

"The action is one at law to recover for deceit. The complaint allèges, among 
other things, false représentations made to the plaintiff, through and by means 
of which she was Induced to slgn waivers and a receipt in fuU for her inter- 
est in the estate. ïhe things necessary to be pleaded in an action for deceit 
are: (1) Représentations. (2) Falsity. (3) Sclenter on the part of the défend- 
ant. (4) Reliance. (5) Damage. 

"Under ail the cases, a complaint that sets out thèse several facts sets out 
a good cause of action. Brackett v. Griswold, 112 N. Y. 454-467. A eloud of 
cases could be clted to the proposition. The prayer for relief la a prayer for 
damages only — no équitable relief belng asked. While the language of the 
prayer does not, of necessity, characterize the complaint as either légal or 
équitable, It is a persuasive faetor in determining the question. There was no 
occasion for the motion of the défendant. The complaint speaks clearly and 
truly what the plaintiff wishes. The motion should be denied. 

"Saratoga Springs, N. Y., September 26, 1917. 

"Edgar T. Brackett, Attorney for the Plaintiff. 

"City Hall, Saratoga Springs, N. Y." 

[1] This, is seems to me, should be regarded by the court as an 
élection by plaintiff to regard this action and hâve it treated by the 
court as an action at law to recover damages for deceit, and not as an 
action in equity or one seeking équitable relief. It is informai, and per- 
haps not binding in subséquent proceedings, and I think the plaintiff 
should file a formai élection to the effect stated in the plaintift''s brief. 
This will set that matter at rest, and enable the défendant to test the 
sufficiency of the complaint as one in an action at law. The propriety 
of and necessity for requiring such an élection, when the pleading is at 
ail equivocal in this regard, is plain, inasmuch as in the United States 
courts the distinction between actions at law and in equity is maintain- 
ed, and the practice in the two classes of cases differ. In actions in 
equity the sufficiency of the pleading must be tested by motion, while in 
actions at law, f oMowing the New York Code practice, the sufficiency of 
the pleading is tested by a demurrer. Therefore, when the complaint 
contains appropriate allégations upon which a claim for équitable 
relief may be based, and which would seemingly also justify a recovery 
of damages as in an action at law, the plaintiff should be required to 
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elect on which ground he will proceed, or be required to so plead that 
there may be no mistake in this regard on the part of the défendant 
or of the court. 

[2-4] The défendant has the right to test the sufficiency of the com- 
plaint before trial, and, if he demurs, assuming the complaint to be one 
stating a cause of action at law, he should not be defeated on the 
ground the action is sufficient in equity, and that the action may be con- 
strued to be one in equity. The construction this court would place 
on this complaint is that it states a cause of action at law for f raud and 
deceit, but under ail the allégations this is not necessarily correct. No 
équitable relief is in terms demanded, but it would be easy to assert 
that this is immaterial, if the allégations of fact in the complaint are 
sufficient to justify the granting of équitable relief. Plaintifï pleads 
facts which show that the estate of Sullivan was in excess of $1,000,- 
000 ; that by a valid will and codicil thereto the plaintiflf and her sister, 
Hannah E. Glenn, were made residuary legatees; and that as such, 
under such will and codicil, the plaintifï and her said sister would hâve 
been entitled to and would hâve received as much as $800,000 — the 
plaintifï as much as $400,000 or over. Then follow allégations that 
defendcmt made fraudulent représentations and statements, fully set 
out, which induced the testator to change his will, or make a new one, 
when in fact incompétent; that proof and probate of this second will 
was secured by fraud and deceit; and that by fraud and deceit the 
plaintifï was induced to accept a small legacy given under this last 
alleged will. The facts pleaded, if actionable at law, sufficiently show 
damages in excess of $400,000. It is unnecessary to say in a pleading 
in so many words that the plaintifï has sustained damages, if he allèges 
facts showing that he has sustained damages and he demands judgment 
based thereon for a sum named. 

This cannot, it seems to me, be regarded or treated as a suit in 
equity to set aside the proof and probate of the last-mentioned will on 
the ground of fraud and deceit. Must not such a proceeding be had 
in the court of probate jurisdiction and where the will was probated? 
Ail interested parties would hâve to be before the court. In an action 
at law to recover damages for deceit practiced on the testator and re- 
sulting in damages to a legatee, the gist is fraud and deceit. In a pro- 
ceeding to set aside the probate of a will and hâve it adjudged invalid 
on the ground of fraud and misrepresentations practiced on the testa- 
tor, false and fraudulent statements, if pertinent, made by any one, 
might be compétent; while in an action at law to recover damages for 
fraud and deceit, resulting in damages, is it not necessary that the false 
and fraudulent représentations relied on should hâve been made by the 
défendant in the suit or by his procurement ? If this be so, then, assum- 
ing this to be an action at law for deceit, as plaintifï on this hearing as- 
serts it to be, allégations of false représentations made by others, not 
speaking for or representing the défendant, or not made by his au- 
thority or procurement, are irrelevant, and should not be in the plead- 
ing. Therefore I think this complaint should be made definite and cer- 
tain as to who made the représentations set out in the complaint. 
The pleading should state what représentations were made by liie de- 
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fendant, and what were made by others, and, when made by others, 
whether they were made by authority and procurement of the défend- 
ant or otherwise. 
^here will be an order accordingly. 



In re KAPLAN. 

(District Court, D. Massachusetts. August 13, 1917.) 

No. 22939. 

Bankbuptcy <©=5414(3) — Dischakge — Evidence. 

On a bankrupt's application for discharge, évidence held to show that 
the bankrtipt gave false testimony on hls examination by creditors, and 
hence a diseharge should be denied. 

In Bankruptcy. In the matter of the bankruptcy of Louis A. Kap- 
lan. On apphcation for discharge. Application refused. 
George D. Storrs, of Ware, Mass., for bankrupt. 
Jacobs & Jacobs, of Boston, Mass., for creditors. 

MORTON, District Judge. This is an application for discharge. 
The objecting creditors specify in opposition thereto the bankrupt's 
failure. to keep adéquate books of account with intent to conceal his 
financial condition, and false testimony by him on his examination. 

The bankrupt opened a store in Ware on March 19, 1915. He 
filed a voluntary pétition in bankruptcy on December 1, 1915, owing 
over $16,000, mostly to merchandise creditors. He had been unable 
to pay a note for $500 which fell due in August preceding. Never- 
theless, in September, October, and December, he bought, mostly on 
crédit, more than $10,000 worth of goods. When many of thèse pur- 
chases were made, he knew he was insolvent. 

His books were entirely inadéquate. There was no record of the 
amount of sales, or of money borrowed, or of outstanding notes ; and 
there was no account of the disposition of cash receipts, except as 
they might be deposited in the bank. A considérable amount of 
money was not accounted for. 

On his examination the bankrupt again and again replied, "I don't 
know," "I couldn't say," "I don't remember," to questions concerning 
matters which had been within his knowledge, which had taken place 
within a few months before the examination, and which were of such 
character that entire forgetfulness concerning them ail is incredible. 
More than 60 times during an examination covering fourteen pages of 
typewriting, the bankrupt made answers of the sort referred to. In 
some instances the answers can, perhaps, be justified by the phrasing 
of the question; but in many others they are obviously untrue. The 
inference of an intent to falsify is greatly strengthened by the répéti- 
tion of such answers to varions sorts of questions, such as occurs in 
this examination. 

The Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 544) extends 
to insolvent debtors very great benefits ; but thèse are granted upon 
the assumption that the debtor will honestly perform his duties under 
the act. If he fail to do so in any particular on which objections to 
discharge may be grounded, there should be no hésitation in refusing 
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the discharge. Few duties imposed by the act are of more practical 
importance than that to disclose fuUy to his creditors his transactions 
immediately preceding the bankruptcy. 

Notwithstanding the finding of the learned référée, and the great 
weight to which it is entitled, I hâve no doubt that the bankrupt tes- 
tified falsely on his examination. The finding of the learned référée 
must be set aside, and the second spécification of objection must be 
sustained. It is unnecessary to consider whether the first spécification 
is also established, and I express no opinion on that point. 

Application for discharge refused. 



In re STIER MARCH CONTRACTING CO. 

(District Court, E. D. Pennsylvania. November 8, 1916.) 

No. 5505. 

1. Bankruptcy <S=3252 — Compromise by Trustée — Approval bt Court. 

A corporatlon's scliedules in bankruptcy Included a steam shovel 
valued at $2,500. At a sale of tlie bankrupt's assets, H., tlie receiver in 
bankruptcy, withdrew tlie steam shovel, claiming title thereto. The 
bankrupt's offlcers testified that the steam shovel had been sold to H. 
six months before the pétition was flled; but it did not appear that H. 
was présent at the time of the sale, that any priée had been agreed on 
or delivery made, and the only documentary évidence of the sale con- 
sisted of an entry on the bankrupt's books and a bill for the shovel sent 
to H. H.'s son was the company's vice président, and the company was 
heavlly Indebted to H. Held, that the circumstances vifere such as to 
throw upon H. the burden of proving his title, and the trustée'» compro- 
mise of the claim of the estate against H. for $500 would not be approved, 
under Bankruptcy Act .Tuly 1, 1898, c. 541, § 2T, 30 Stat. 553 (Comp. St. 
1916, § 9611), making the trustee's power to compromise controversies sub- 
Ject to the approval of the court. 

2. Bankruptcy <S=s114(1) — Receiver's Personal Claims — ^Dtjties. 

It was the duty of a receiver in bankruptcy, claiming in his own right 
a steam shovel, included In the scheduled assets, to make a fuU disclosure 
of ail the circumstances in connection with his claim, as he could not 
falthfuUy represent the Interests of the bankrupt estate at the same time 
that he was asserting his individual claim of ownership of the principal 
asset of the estate. 

In Bankruptcy. In the matter of the Stier March Contracting Com- 
pany, bankrupt. On certificate of the référée for review of an order. 
Order vacated and set aside. 

John C. Gilpin, of Philadelphia, Pa., for petitioner. 
William Sandberg, of Philadelphia, Pa., for trustée. 

THOMPSON, District Judge. The petitioner prays for review of 
an order of the référée, entered August 11, 1916, granting leave to the 
trustée to accept the ofifer of William Henderson for $500 in settlement 
of ail the claims of the bankrupt estate "upon or by reason of a cer- 
tain steam shovel." 

[1] Considérable testimony was taken before the référée upon the 
question of ownership of the shovel referred to, and a meeting of cred- 
itors was called, at which the ofïer in compromise was approved. The 
référée thereupon entered the order concerning which complaint is 
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made. It appears from the testimony that William Henderson was ap- 
pointed receiver of the bankrupt; that the schedules filed included 
among the assets a certain steam shovel, valued at $2,500 ; that a sale 
was had of the assets of the estate, and the steam shovel withdrawn by 
the receiver, who claimed title to it in his own right, although it had 
been included among the articles advertised for sale by the auctioneer. 
At the time of the vifithdrawal, the auctioneer offered the receiver 51,- 
500 for the shovel. In the receiver's account he charged himself with 
the proceeds of the sale, and at the audit the référée was asked to sur- 
charge him with the value of the steam shovel. Mr. Henderson was 
nominated trustée; but objection was made because of his interest in 
the steam shovel, and another person elected trustée. Although the 
shovel was enumerated among the assets, the officers of the bankrupt 
Company testified before the référée that it had been sold to Mr. Hen- 
derson some six months before the pétition in bankruptcy was filed, 
It did not appear that Mr. Henderson was présent at the time of the 
sale, that any price had been agreed upon, or that delivery was made. 

[2] It was testified that, after the élection of the trustée, Mr. Hen- 
derson sold the shovel to one Charles S. A. Booth for $1,200. The doc- 
umentary évidence of the sale to Henderson consisted of an entry upon 
the books of the bankrupt company and a bill sent to Mr. Henderson 
for the shovel at the price of $2,500. The company, of which Mr. 
Henderson's son was vice président, was heavily indebted to Mr. Hen- 
derson at that time. The circumstances are sufficient to cast doubt up- 
on the validity of Mr. Henderson's title. In his position as receiver, 
there should hâve been a full disclosure at the time of ail the circum- 
stances in connection with his claim, as he could not faithfully repre- 
sent the interests of the bankrupt estate at the same time that he was 
asserting his individual claim of ownership of the principal asset of the 
estate. The trustée surely has a strong claim of title in the bankrupt, 
and ail the facts and circumstances surrounding the transaction should 
hâve been diligently inquired into. 

Under section 27 of the Bankruptcy Act, the power of the trustée to 
compromise controversies arising in the administration of the estate is 
subject to the approval of the court. The évidence in the présent case 
is such as to prima facie throw upon the claimant the burden of prov- 
ing his title. 

The court, therefore, withholds its approval of the compromise. 
It is ordered that the order of the référée be vacated and set aside. 
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GEODES et al. v. ANACONDA COPPEK MINING CO. et al. 

(Circuit Court of Appeals, Ninth Circuit. October 1, 1917.) 

No. 2831. 

1. MONOPOLIES lg=>23 COMBINATIONS IN RESTEAINT OF TBADB— PeESONS EnTI- 

TLED To Question — JIinoritt Stockholders. 

Minority shareholders of a corporation, which owned property valuable 
for copper mining, eannot, the property having been sold to défendant, at- 
tack the sale on the ground that défendant company was aequlring mine.s 
with the intention of securing a monopoly of the copper industry. In viola- 
tion of Sherman Anti-Trust Act July 2, 1890, c. 647, 26 Stat. 209, for the 
act created a new offense, and cast upon designated officers the duty of 
enforclng Its provisions. 

2. Corporations <g=>5i9(3) — Teansfee of Phopeett— Inadequact of Con- 

sidération. 

In a suit by minority shareholders to set aside a conveyance of the en- 
tlre corporate property, évidence held to sustain a flnding that the con- 
sidération was inadéquate. 

8. Corporations <S=3404(1) — Powees of Dieectoes — Stockholdebs. 

That stockholders, whose stock vi'as nonassessable, were of ample means 
to pay assessments, does not deprlve the dlrectors of power to dispose of 
corporate property, on the theory that assessments necessary to carry on 
the business could not be levied. 

4. COBPOEATIONS <S=3404(1) DIBECTOB8— POWERS OF. 

At common lavy the board of dlrectors of a private corporation could 
sell or othervi'Ise dispose of the corporate property, subject to tjie limita- 
tion that it could not sell or dispose of the entlre property. 

B. Corporations ®=>404(1) — Dibectoks — Powers. 

A Utah mining Company, whose charter authorized it to buy, sell, lease, 
hold, and operate mining claims, and to buy, lease, and exchange ores, 
etc., and do ail klnds of business incident to the management of a gênerai 
mining business exhausted the profitable silver ore in Its mine. The treas- 
ury was depleted, the corporation vras Indebted, and the stock was non- 
assessable. A Utah act of 1905 (Gomp. Laws 1907, § 322), déclares that 
any corporation now exlstlng or hereafter organlzed for the purpose of 
mining may purchase, lease, or otherwise acquire mining property, and, 
In case the articles of incorporation do not provide for the sale or other 
disposition of the property of the corporation, their disposition by the 
board of dlrectors shall not be valid or bindlng upon the corporation until 
confirmed by the majority in araount of the stock outstanding, at a meet- 
ing of the stockholders called to conslder the action of the board, but that, 
when the articles of incorporation authorize the sale of corporate property 
by the dlrectors or stockholders, sales raade In accordance theréwith shall 
be bindlng upon the corporation. Held that, though ail of the property 
of a private corporation eannot be dlsposed of, unless authorized by stat- 
ute or charter, or unless the stockholders unanlmously consent, or unless 
disposition by the dlrectors is necessary beeause the corporation Is In 
faillng circumstanees or insolvent, etc., the dlrectors of the Utah mining 
Company were authorized to dispose of Its entlre property with consent of 
a majority of the stockholders, though the corporation's property waa 
worth far more than its debts. 

6. Corporations <S=>603— Sales — Effect. 

A sale of ail of the property of a corporation does not necessarily ter- 
minate its corporate existence, for corporations may exist without prop- 
erty. 

4c9For otber cases aee same tapie & KEY-NUMBER la ail Key-Numbered Digesta & Indezea 
245 F.— 15 
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7. Mines and Minebals <S=> 105(2) — Sale or Corpokate Propebtt— Powers of 

DlBECTOES. 

Under Comp. Laws TJtah 1876, p. 232, subsequently made Const. Utah, 
art. 12, § 1, whlch authorized the amendment, altération, or repeal of the 
statute under whieh a mlning Company was Incorporated, the dlrectors of 
a mlning company are, under the act of 1905 (Comp. Laws 1907, § 322), 
enacted after Incorporation, entltled to dispose of the entlre corporate 
property with the consent of a majorlty of the shareholders; the by-laws 
of the company as orlginally organlzed provlding for the acquisition and 
disposition of mlning property. 

8. CoBPOBATioNs <®=3318 — Sale of Corporate Pbopebtt— Contbacts. 

Contracts between corporations havlng common dlrectors, whlle not pro- 
hiblted, are voldable; and the burden rests on those seeklng to sustain 
them to show clearly that they were entlrely falr and free from wrong. 

9. COEPOEATIONS ®=»519(3) — CONTEACTS — EVIDENCE — ACTIONS. 

In a suit by minorlty stockholders to set aslde a contract whereby the 
entire property of a mlning company was sold to défendant, where the 
président of the mlning company was a director of défendant, évidence 
held Insufficlent to clearly show that the contract was entlrely fair and 
free from wrong. 

10. Cobpobations <g=»610(2) — Dissolution — Riqhts of Minobitt Shaeehold- 

EES. 

Where authorized by statute, a minorlty of the shareholders cannot pre- 
vent dissolution In accord wlth the wlll of the majorlty. 

11. Corporations <S=»31S — Sale of Ooepobate; Pbopebtt— Bffect of Sale. 

Minorlty shareholders cannot complaln of the sale of corporate property 
to défendant corporation, In whlch the majorlty shareholders were inter- 
ested, where défendant offered the hlghest bld; the minorlty shareholders 
belng only entltled to hâve the property sold free from ahy unfalr combl- 
nation on the part of the majorlty stockholders and défendant. 

12. CoRPOBATIONS ®=5318 — ^SaLES— VACATION. 

Where a sale of ail the property of the corporation, whleh could sell 
wlthout unanlmous consent of its stockholders, to another corporation, 
whlch had common dlrectors, was for an inadéquate price, the sale wIU 
not be uncondltionally set aside; but a public resale wlll be ordered, the 
property to be struck off to the hlghest bldder If thereby a greater amount 
should be realized, but otherwlse the sale to remaln undisturbed, for a 
majority of the shareholders, who consented to the sale, are in that event 
entltled to be protected. 

Ross, Circuit Judge, dissenting in part 

Appeal from the District Court of the United States for the District 
of Montana; Geo. M. Bourquin, Judge. 

Suit by Peter Geddes and others against the Anaconda Copper Min- 
ing Company and others. From the decree denying part of Ôie relief 
sought (222 Fed. 129), complainants appeal. Affirmed. 

Walsh & Nolan and T. J. Walsh, ail of Helena, Mont., for appel- 
lants^ 

L. O. Evans, of Butte, Mont., W. B. Rodgers, of Anaconda, Mont., 
and D. Gay Stivers, of Butte, Mont., for appellees. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge. This suit was brought by certain minority 
stockholders of the appellee AJice Gold & Silver Mining Company, 

C=9For other cases see same topic &. KBT-NUMBER lu ail Key-Numbered DigesU & Iude;xea 



GEDDE3 V. ANACONDA COPPEK MINING CO. 227 

a corporation organized in 1881 under the laws of the then territory 
o£ Utah, to procure a decree annulling a deed of ail of its property to 
the appellee Anaconda Copper Mining Company, a corporation, made 
in considération of a transfer of 30,000 shares of the capital stock of 
the latter company to the Alice Company — the grounds upon which 
the relief is sought being, first, that neither the board of directors nor 
a majority of the stockliolders of the Alice Company was authorized 
to sell or dispose of ail of its property against the protest of any of 
its stockholders ; second, that the Alice Company had no authority to 
acquire the stock of the Anaconda Copper Mining Company; third, 
that the parties who negotiated and carried out the sale and the parties 
who negotiated and carried out the purchase were substantially the 
same, ail being controlled by John D. Ryan, who was at the time a 
director of both companies and the président of the Alice Company, 
and that the considération upon which the transaction was based was 
inadéquate; fourth, that the purpose with which the purchase was 
made was to monopolize the production of copper in the Butte dis- 
trict of Montana, where the property is situate, and the sale of the 
same in the markets of the world, in violation of the fédéral Anti- 
Trust Act known as the Sherman Act. 

[1] While the last point mentioned bas been very ably and elabo- 
rately argued by counsel on both sides, we find it unnecessary to con- 
sider it, for the reason that, as we understand the récent décision of 
the Suprême Court in the case of Wilder Manufacturing Co. v. Corn 
Products Refining Co., 236 U. S. 165, 35 Sup. Ct. 398, 59 l,. Ed. 
520, Ann. Cas. 1916A, 118, it is not available to the appellants. That 
case involved the construction of the Anti-Trust Act and the efïect 
of a profit-sharing contract of the Refining Company and those deal- 
ing with it exclusively, and the right of that corporation to recover 
for goods sold by it to the Manufacturing Company. The court, in 
denying the défense interposed by the purchaser, based upon the claim 
that the Refining Company had no légal existence, as it was a com- 
bination composed of ail the manufacturers of glucose or corn syrup 
in the United States, illegally organized with the object of monopo- 
lizing ail dealings in such products, in violation of the Anti-Trust Act 
of Congress, and had.further sought to perpetuate its monopoly by 
devising a certain profit-sharing scheme, based its ruling upon two 
grounds, the second of which is as follows : 

"In the second place, the proposition is répugnant to the Anti-Trust Act. 
Beyond question re-expressing what was ancient or exlsting, and embodying 
that which it was deemed wise to newly enact, the Anti-Trust Act was intend- 
ed in the most comprehensive way to provide against combinations or con- 
spiraxdes in restralnt of trade or commerce, the monopollzation of trade or 
commerce, or attempts to monopolize the same. Standard 011 Co. v. United 
States, 221 U. S. 1 [31 Sup. Ot. 502, 55 U Ed. 619, 34 L. R. A. (N. S.) 834, Ann. 
Cas. 1912D, 734] ; United States v. American Tobacco Co., 221 U. S. 106 [31 Sup. 
Ct. 632, 55 L. Ed. 663]. In other words, founded upon broad conceptions of 
public pollcy, the prohibitions of the statute wereenacted to prevent, not the 
mère injury to an individual which would arise from the dolng of the prohibit- 
ed acts, but the harm to the gênerai public which would be occasloned by the 
evils which it was contemplated would be prevented; and hence not only the 
prohibitions of the statute, but the remédies which it provlded, were coexten- 
sive with such conceptions. Thus the statute expresîsly cast upon the Attomey 
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General of the United States the responsiblllty of enforclng its provisions, 
making it the duty of the district attomeys of the United States In their re- 
spective districts, under his authority and direction, to act concerning any vio- 
lations of the law. And in addition, evldently contemplating that the officiai 
unity of Initiative vphich was thus created to give effect to the statute required 
a like unity of judleial authority, the statute in express terms vested the Cir- 
cuit Court of the United States with 'jurisdiction to prevent and restrain vio- 
lations of this act." and besldes expressly eonferred the araplest discrétion in 
such courts to joln such parties as might be deemed necessary and to exert 
such remédies as would fuUy accomplish the purposes intended. Act July 2, 
1890, c. 647, 26 Stat. 209. It is truethat there are no words of express exclu- 
sion of the light of indlvlduals to act in the enforcement of the statute, or of 
courts generally to entertain complalnts on that subject. But it is évident that 
such exclusion must be implied for a twofold reason: First, because of the 
famlliar doctrine that 'where a statute créâtes a new offense and denounces 
the penalty, or gives a nevr right and déclares the remedy, the punishment 
or the remedy can be only that M'hlch the statute prescribes.' Farmers' & 
Meehanics' National Bank v. Dearing, 91 U. S. 29, 35 [23 L. Ed. 196] ; Bamet 
V. National Bank, 98 U. S. 555 [25 V. Ed. 2121; Dates v. National Bank, 100 
U. S. 239 ; Stephens v. Monongahela Bank, 111 U. S. 197 [4 Sup. Ct. 336, 28 L. 
Ed. 399] ; Tenn. Coal Co. v. George, 233 U. S. 354. 359 [34 Sup. Ot. 587, 58 L. 
Ed. 997, L. R. A. 1916D. 685]. Second, because of the destruction of the powers 
eonferred by the statute and the frustration of the remédies whlch it créâtes, 
vi'hich vi^ould obviously refeult from admitting the right of an Indivldual as a 
means of défense to a suit brought against hlm on his indivldual and other- 
wise inherently légal contract to assert that the corporation or combination 
euing had no légal existence, in contemplation of the Anti-Trust Act. This is 
apparent, sinee the povsfer glven by the statute to the Attorney General is in- 
consistent with the existence of the right of an indivldual to independently 
act, since the purpose of the statute was, where a combination or organlzation 
■was found to be illegally existing, to put an end to such illégal existence for 
nll purposes and thus protect the vrhole public — au object Incompatible with 
the thought that such a corporation should be treated as legally existing for 
the purpose of parting with its property by means of a contract of sale, and 
yet be held to be civilly dead for the purpose of recovering the priée ôf such 
sale, and then, by a f allure to provide àgalnstlts future exertion of power, 
be recognized as virtually resurrected and in possession of authority to vio- 
late the law. And in a twofold sensé thèse considérations so clearly demon- 
strate the conilict between the statute 'ahd the right now asserted under it as 
to render it unnecessary to pursue that subject further. In the flrst place, be- 
cause they show in addition how conipletely the right claimed would defeat the 
jurisdiction eonferred by the statute on the courts of the United States — a ju- 
risdiction evldently given, as we hâve seen, for the purpose of making the re- 
lief to be afîorded by a flnding of Illégal existence as broad as would be the 
necessities resulting from such flnding. In the second place, because the possl- 
billty of the wrong to be brought about by allowing the property to be obtain- 
ed under a contract of sale without enforclng the duty tx> pay for it, not upon 
the ground of the lllegality of the contract of sale but of the illégal organlza- 
tion of the seller, additionally points to the causes whlch may hâve operated to 
confine the right to question the légal existence of a corporation or combination 
to public authority sanctioned by the sensé df publie responsiblllty, and not to 
leave it to indivldual action prompted It may be by purely selflsh motives. As 
from thèse considérations it results, noit only that there Is no support afforded 
to the proposition that the Anti-Trust Act authorizes the direct or Indirect sug- 
gestion of the illégal existence of a corporation as a means of défense to a 
suit brought by such corporation on an Otherwise inherently légal and enforce- 
able contract, but, on the contrary; that- the provisions of the act add cogency 
to the principles of gênerai law on the subject, and therefore make more Im- 
peratlve the duty, not dlrectly'or tndirectly to permit such a défense to a suit 
to enforce such a contract, we put that subject ont of view and come to the 
only remalning inqulry, the alleged effeet of the préviens rullng in the Conti- 
nental Wall Paper Case [212 U. S. 227, 29 Sup. Ct. 280, 53 L. Ed. 486], supra." 
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So far as the point above alluded to is concerned, the only différence 
between the case cited and this is that in that case a private corpora- 
tion undertook to avoid the payment of money due from it under a 
contract with another private corporation on the ground that the latter 
was an illégal monopoly, and therefore had not the power to make the 
contract because of the Anti-Trust Act, while hère the contention is 
that the Copper Company was without power to make a certain pur- 
chase from another private corporation because of the same act — 
which is, in principle, as we conceive, no différence at ail. 

The articles of incorporation of the Alice Company define its powers 
as follows: 

"The business and pursuit of the corporation shall be to buy, sell, lease, 
hold, own, and operate mines, mlning claims, mllls, mill sites, fumaces and ré- 
duction and refinlng works, to buy, sell, and exchange minerai ores and bul- 
llon; to buy, lease, construct, and operate roads, tramways, and frelght and 
transportation routes; to facilitate the business of the company; to approprl- 
ate, buy, and sell water, water rights, and ways for conductïng the same ; and 
generally to do ail klnds of business incident to, connected with, or convenient 
for the management of a gênerai mining business, in the terrltories of Utah, 
Montana, Idaho, and in any state or terrltory of the United States." 

The record shows that the property consisted of about 140 acres 
of mining ground on the hill north of the city of Butte, and is contigu- 
ous to some of the properties of the Anaconda Company ; that through 
it runs for more than three-quarters of a mile a great silver-bearing 
Iode called the Rainbow Iode, carrying some gold, upon which Iode the 
company commenced work about 1881, sinking a shaft 1,500 feet, and 
running drifts of the aggregate length of about 10 miles, and from 
which Iode it extracted a large anlount of ore, out of which it paid its 
stockholders, commencing March 15, 1881, and ending April 27, 1898, 
$1,075,000 — there having, however, been no dividends paid between 
November 23, 1891, and December 31, 1896. While that work, accord- 
ing to the évidence, disclosed very large bodies of zinc-lead ore, it left 
available no more silver ore. The zinc-lead ore being peculiarly re- 
fractory, and there not being then, nor yet, according to the évidence, 
any known process by which it could be worked at a profit, and the sil- 
ver ore being the only kind in the mine then, or yet, according to the 
évidence, known that could or can be worked at a profit, work upon the 
mine by the company was suspended prior to 1894. From time to 
time thereafter it was worked in a small way under leases — the compa- 
ny receiving a royalty on such ore as the lessees were able to work. 
Water was allowed to rise in the mine, first to the 100, and after- 
wards to the 700, foot level, when, about 1899, the mill, which was up- 
on one of the claims, was closed, and the company ceased opérations. 
In 1902 the shaft house burned, but the company erected a new hoist, 
by which the lessees, also called in the record "tributors," could hoist 
the ore they desired to take out. While the leases were in opération, 
the royalties received by the company were insufficient to meet its nec- 
essary expenditures for insurance, taxes, and watching the property, 
and also proving unprofitable to the lessees, the leases were abandon- 
ed, and ail work ceased. The indebtedness of the company, of course, 
gradually increased, and at the time of the sale in question amounted 
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to $34,101.56, of which $19,575.23 was incurred in the construction of 
the new hoist to take the place of the one destroyed by tire. At one 
time during the period that the property was dormant the stock of the 
Alice Company — incorporated with 400,000 shares, of the par value 
of $25 each — sold as low as 12 cents a share, and for years was de- 
pressed to a very low point. But in 1905 John D. Ryan secured f rom 
the holders thereof an option on a majority of the stock at $1.50 a 
share, being on the bagis of $600,000 for the whole property, and in 
Kebruary of the same year made the purchase pursuant to the option. 

Thèse f urther f acts, appearing in the record and succinctly stated by 
counsel, should be mentioned : Prior to the year 1899 a number of in- 
dependent companies were engaged in mining and smelting copper ore 
in and near Butte, among them the appellee Anaconda Copper Mining 
Company, the Washoe Copper Company, the Parrot Silver & Copper 
Mining Company, the Colorado Mining & Smelting Company, the 
Boston & Montana Consolidated Copper & Silver Mining Company, 
and the Butte & Boston Consolidated Mining Company, ail of which 
were large producers of that métal. In the year mentioned the Amal- 
gamated Copper Company was organized as a holding company, with 
a capital stock of $75,000,000, and it acquired a majority of the stock 
of the Anaconda and Parrot Companies, and ail of the stock of the 
Washoe and the Colorado Companies, and by 1901 it had acquired a 
majority of the stock of the Boston & Montana and of the Butte & 
Boston Companies, increasing its capital stock to make thèse latter pur- 
chases from $75,000,000 to $155,000,000— leaving of the then large 
copper producing companies in the Butte field only those controlled by 
F. Augustus Heinze and those owned by W. A. Clark. 

At 3ie time of the formation of the Amalgamated Company there 
was in progress between Heinze and his companies on the one side, and 
the Boston & Montana and the Butte & Boston on the other, much 
bitter and costly litigation, which, as soon as the last-named companies 
became allied with the Amalgamated, involved the latter and ail of its 
constituent companies. In 1905 and 1906 negotiations were entered 
into between Ryan, the président of the Anaconda and a director of the 
Amalgamated Company, and Thomas F. Cole, on the one side, and 
Heinze, on the other, for the settlement of ail of the litigation and ad- 
verse claims referred to, which negotiations resulted in a final settle- 
ment by which Heinze was paid $10,500,000 in cash, in considération 
of which ail of the properties with which he was associated at Butte 
were transferred to a corporation organized by Ryan and his associ- 
âtes to take them over, known as the Red Métal Mining Company, ail 
of the stock of which (having a par value of $11,000,000) was immedi- 
ately acquired by another corporation organized by the same interests 
to hold it, with a capital stock of $15,000,000, called the Butte Coali- 
tion Company, consisting of 1,000,000 shares. 

It was while thèse negotiations were going on that Ryan acquired, 
under the option that has been mentioned, a majority of the stock of 
the Alice Gold & Silver Mining Çompàriy, which he subsequently turn- 
ed over to the Butte Coalition Company. Of the Red Métal Company, 
Thomas F. Cole was président, W. O. Thomton was vice-président, 
and J. C. Lalor, C. D. Fraser, and James O'Grady were also directors. 
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01 ûïe Butte Coalition Company, Cole was président, Ryan vice-prési- 
dent, and Urban H. Broughton, James Hoatson, Chester Congdon, B. 
B. Thayer, F. L. Ames, William B. Dickson, and A. C. Carson also 
directors; Thayer also being then président of the Amalgamated Com- 
pany. 

About the same time Ryan and bis associâtes also acquired for the 
same interests ail of the properties of Clark, except his Poser and Elm 
Orlu claims, which latter two claims were located on the Rainbow Iode, 
and not far from the properties of the Alice Company, from both of 
which claims more or less copper ore has been shipped. The record 
also shows that a considérable quantity of copper ore has been found 
in a property at the easterly end of the Rainbow Iode, owned by the 
Butte-Superior Company, which Iode had, until thèse and perhaps other 
récent discoveries, always been regarded in the Butte district as a sil- 
ver-bearing Iode only. 

Very naturally, the discovery of copper ore in commercial quan- 
tities in portions of the Rainbow Iode is a reasonable basis for at least 
hope, and, possibly, of just expectations, that like ore may be found 
upon further exploration in the extensive properties on the same Iode 
of the Alice Company — especially when the varions other veins that 
the évidence shows exist on those properties and cross its portions of 
the Rainbow Iode are considered, together with the known extent and 
huge production of copper ore in the district. At ail events, that 
prospect, as shown by the record, entered into the estimâtes of the 
value of the Alice properties made by the experts on behalf of ,the 
appellants; they testifying that the finding of copper ore therein is 
a geological probability, which probability, as well as their estimâtes 
as to values, however, differed very widely from those fixed by sim- 
ilar witnesses of the appellees, who characterized the chance of find- 
ing copper ore in the properties of the Alice Company as a geological 
possibility — the value of the properties, according to the estimâtes of 
the former, being from $3,000,000 to $5,000,000; whereas, according 
to the opinions of the witnesses on behalf of the appellees, they brought 
by the sale ail that they were at the time worth. 

[2] The 30,000 shares of the stock of the Anaconda Copper Mining 
Company, for which the properties of the Alice Company were sold 
by its board of directors, are claimed by the appellees to hâve been 
worth at the time $1,500,000, and g.re conceded by the appellants to 
hâve been then worth $1,250,000, while their then value was found by 
the court below to hâve been $1,500,000 plus the amount of the in- 
debtedness of the Alice Company, the aggregate amount of which con- 
sidération the court further found was inadéquate. With that finding 
we are of the opinion that, upon the record, we would not be justified 
in interfering. Taking such to be the fact, we are therefore to con- 
sider and détermine whether the judgment appealed from can be sus- 
tained — which judgment adjudged and decreed the sale in question in 
ail respects valid and binding, and the title to ail of the properties of 
the AUce Company to hâve passed thereby to the Anaconda Copper 
Mining Company ; there having been shown to the court to hâve been 
no bidder at the ofïer of ail of the said properties at a public sale upon 
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notice published in accordance with a preceding interlocutory decree 
of the court. 

[3-5] We are unable to agrée to the contention on the part of the 
appellants that the properties of the Alice Company, in the condition 
they were at the time of the sale, and for years theretofore had been, 
could not be legally sold and conveyed by the directors of the Com- 
pany without the consent of ail of its stockholders. We quite agrée 
that the company cannot be regarded as then insolvent, for it owed 
but $34,101.56, payment of which, so far as appears, was not even 
being asked, much less urged (by the Butte Coalition Company, which 
it appears was the creditor), and owned properties for which the Ana- 
conda Copper Mining Company was willing to pay the équivalent of- 
over $1,500,000. At the same time, ail of the ores the properties were 
known to contain that cotild be worked at a profit had been extracted 
and disposed of many years before, and the development of other ore 
therein of commercial value, should such exist, necessarily involved 
the risking of a large amount of money. The Anaconda Company, no 
doubt, could afford to take that risk — especially as the évidence shows 
that thè exploration and development of the Alice properties could be 
made from the workings of some of its own properties — and it is rea- 
sonable to suppose that it had sufficient information to justify it in 
undertaking to do so. But the Alice Company, not only had no money 
with which to make such explorations and development, but was in 
debt, which indebtedness Avàs necessarily gradually increasing. Its 
stock was nonassessable, and therefore its stockholders could not be 
made to furnish the money essential to any further exploration of its 
properties. In the course of his testimony, Ryan, the président of the 
company, said, among other things : 

"Tbere had been no opérations on the Alice properties exceptlng leases since 
1893. After the Butte Coalition Company acqulred control of the stock, there 
was no change in the opération.?. The leases were carried on much the same as 
they had been theretofore ; no direct company opération, except taking care of 
the property. We could not undertake to carry on any mining opérations on 
the property. We had no money. The company was in debt when we took it 
over, and we had never seen any way of liqaldating that debt. It was a non- 
assessable stock. We could not oall on the shareholders for money, and we 
had no wa.y of carrylng on opérations. We discussed the matter of borrowing 
money, offerlng bonds to the shareholders; but, in looUing into the affairs, we 
could not see where we were justifled to ask them for any money. The mine 
had been worked to a depth of about 1,500 feet, and, even with silver above $1 
an ounce, had closèd down. No one had ever been able to find a process that 
would make the j^inc ore in the mine commercial, and there has never been 
known to be any copper in the mine, so we did not see what représentations 
we could make to the shareholders to induce them to put up money to carry 
on opérations." 

The fact that the Butte Coalition Company owned 234,000 of the 
400,000 shares into which the capital stock of the AHce Company was 
divided, which 234,000 shares were acquired by the former company 
from Ryan, and that he acquired them in large part from men also 
of large means, and that either or ail of such owners might themselves 
hâve furnished or secured the money necessary for the further develop- 
ment of the properties, is, in our opinion, wholly unimportant. Con- 
ceding their ability to hâve doue so, they were not obliged by any rule 
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of law or cquity to do it. The circumstances under which private cor- 
porations may sell and dispose by absolute conveyance of ail of their 
property are thus stated in Thompson on Corporations (2d Ed.) § 2429 : 

"First. Private corporations, wlien expressly autliorized by statute, cliarter, 
or by-laws, may sell and dispose of ail the corporate property. 

"Second. Private corporations, by the unanimous consent of ail stockbolders, 
in the absence of express prohibition, may sell and dispose of aU corporate 
property. 

"Third. The directors and managing offlcers hâve the power to dispose of 
ail the property, where the governlng statute provides that private corpora- 
tions may sell their entire property. 

"Fourth. Where the corporation is in faillng circumstances, or is In fact In- 
Bolvent, the directors and managing officers may dispose of ail the property, or 
make an assignment of ail the corporate property for the beneflt of creditors. 

"Fifth. The majority stockholders may alienate ail the corporate property, 
when expressly authorized by statute, charter, or by-laws. 

"Slxth. The majority stockholders, even as against the protest of the minor- 
ity, may dispose of ail the property when the corporate business has become 
unprofltable, and where it would be rulnous to the corporation and the stock- 
holders to continue the business, or where there are insufflcient funds to con- 
tinue the business and no money with which to pay existing indebtedness, or 
when the corporation is in faillng circumstances, or is In fact Insolvent." 

The purposes and powers of the Alice Company, as expressly stat- 
ed in its articles of incorporation, hâve already been set out. By a 
statute of Utah enacted in 1905, after conferring certain powers on 
the corporations of the state, it is f urther provided : 

"And any corporation now existing, or that hereafter may be organized under 
the laws of this state for the purpose of mlning, or the exploration or develop- 
œent of mlning property, includlng lands bearing métal, stones, limestone, oil, 
Petroleum, asphalt, and other hydro-carbons, shall, in addition to the powers 
above enumerated, hâve the power to purchase, take on bond, or lease or in ex- 
change, or locale, or otherwlse acqulre, any lands, mines, options, territory, 
fields, or claims, and to sell, convey, lease, bond, mortgage, dispose of, or other- 
wise deal in the same to such estent as the board of directors may deem pru- 
dent, subject always to the provisions of the articles of incorporation and by- 
laws: Provided, that in case the articles of incorporation do not provide for 
the sale or other disposition of the property of the corporation, then the act of 
the board of directors shall not be valid or bindlng on the corporation until 
conflrmed by a vote of the majority in amount of the stock outstandlng, at a 
meeting of the stockholders duly called to consider such action of the board. 
When the articles of association provide that the property of the corporation 
may be sold, mortgaged, or otherwlse disposed of by the directors or by the 
stockholders, sales made in aceordance therewith shall be binding on the Com- 
pany." Section 322, Complled Statutes 1907. 

The board of directors of a private corporation was by the com- 
mon law authorized to sell or otherwlse dispose of the property of 
the corporation, subject to the limitation that it could not sell or dis- 
pose of its entire property. Forrester v. B. & M. Co., 21 Mont. 544, 
55 Pac. 229, 353 ; Thompson's Corn, on Corp. vol. 3, p. 2421 ; Id. 
vol. 7, p. 8356; Noyés on Intercorporate Relations, §§ 114, 281. 
By the Utah statute referred to, the powers of ail such corporations 
then existing or that should thereafter be organized under the laws 
of the State for any of the purposes thêrein enumerated were mani- 
f estly extended beyond the common-law powers, and under its ex- 
press terms, in view of the charter of the Alice Company, we do not 
think it admits of doubt that the board of directors of the latter com- 
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pany, in the absence of any fraud or lack'of good faîth, and with the 
consent of the majority of its stocltholders, was empowered to sell and 
dispose of ail of the property of that corporation. 

[6, 7] It is true that at the tinie the Alice Company was incorpo- 
rated the above-quoted provision of the Utah statute had not been en- 
acted, but there was then in force à statùtory provision of the territory 
authorizing the amendment, altération, or repeal of the statute under 
which the cqmpïiny was incorporated (Comp. Laws Utah 1876, p. 232), 
which power was subsequently made a part of the fundamental law 
of the state (section 1, article 12, of the Constitution). Such reserved 
power, it was held by the Suprême Court of the state in the case of 
Garey v. St. Joe Mining Co., 32 Uiah, 497, 91 Pac. 369, 12 L. R. A. 
(N. S.) 554, does not extend to an agreement, which the statute had 
permitted the stockholders of a corporation it had authorized to be 
incorporated to make ambng themselves, that its stock should be paid 
for in full and thereafter be nonassessable. But there was no agree- 
ment of that nature in the articles of incorporation of the Alice Com- 
pany, by which, as bas been seen, the corporation was given the gênerai 
power to buy, lease, hold, own, opefate, and sell, mines, mining claims, 
mills, mill sites, réduction and refining works, and to do ail kinds of 
business incident to, connected with, or convenient for the manage- 
ment of a gênerai mining business. 

There is in the powers thus conf erred by its charter on the Alice Com- 
pany no express prohibition against the sale of ail of the property of 
the corporation; nor is there in the case any express agreement either 
between the corporation and its stockholders, or between the stock- 
holders themselves, that such a conveyance should not be made — the 
most that can be claimed in that regard being that a conveyance of 
ail of the property oï the corporation might terminate the business 
of tlie Company and thus defeat the objects of its incorporation ; but 
not necessarily so, for, as said by the Suprême Court of Montana in 
Forrester V. B. & M. Co., 21 Mont. 544, 559, 55 Pac. 229, 235: 

"A transfer or other disposition of ail its property will not ipso facto dis- 
solve a corporation, although the practical effect thereof may be to defeat the 
object of its organization. Thls is so because ownership or possession of prop- 
erty Is not essential to corporate existence. Gana v. Swltzer, 9 Mont. 408, 24 
Pac. 18; 9 Am. & Eng. Ency. Law (2d Ed.) R65. A flourishing mining corpora- 
tion may désire to sell or qtherwlse dispose of its entlre assets for the purpose 
of reinvestlng the proceeds in a new enterprîse within the corporate purposes, 
or of acquiring other mining property. Such sale or other disposition mIght be 
made at common law with the unanlmous consent of the stockholders, without 
worklng a dissolution; nor would a: dissolution be produced by the sale or as- 
signment of the whole property of an insolvent corporation made by the direo- 
tors, either with or without the consent thereto of ail the stockholders thereln." 

In Thompson on Corporations, § 90, it is said: 

"The reserve power of the Législature extehds, not only to altering the char- 
ter for any purpose connetted with the public Interests, but also to altering it 
for the mère purpose of changing, the rights of the corporators as among them- 
selves. Thls vlew bas beçn taken la New ïork, In Massachusetts, In Illinois, 
in Missouri, and in other states. A necessary resuit of thls doctrine is that 
the Législature may authorlze any change in the organization, purposes, or 
powers of the corporations which thé majority mighit désire, contrary to the 
will of the minorlty." 
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Upon that subject there is more or less conflict in the décisions of the 
courts; but we find it unnecessary to pursue or décide the question 
in this case, for the reasons already suggested. In the instant case 
the sale was made in exchange for stock in another corporation, with 
the intention by the board of directors of the Alice Company, as is 
claimed on behalf of the appellees, to thereafter apportion the stock 
so acquired among the stockholders of the company, or its cash value 
to such of them as preferred cash, and thereafter to wind up its busi- 
ness and disincorporate the company. 

The appellees dispute both the validity of the exchange and the in- 
tent with which it was made ; but we find it unnecessary to décide ei- 
ther of those questions, because of the views we entertain regarding 
the two remaining points presented by the record. It appears that 
Ryan was a director and the président of the Alice Company, the man- 
aging director of the Anaconda Company, a director and the président 
of the Amalgamated Company, and a director and the président of the 
Butte Coalition Company ; that Thayer was a director and the président 
of the Anaconda Company, and a director of the Butte Coalition Com- 
pany, while the latter company owned a large majority of the stock of 
the Alice Company, and 500,000 shares of the stock of the Anaconda 
Company. And although the trial court acquitted both Ryan and 
Thayer- of any intentional wrong, saying in its opinion that it saw noth- 
ing to "inspire belief that they aimed at aught but f air bargaining, or 
that they designed in jury to Alice and consciously abused their trust," 
yet said that, though the common directors were not a majority of ei- 
ther board, it — i 

"Is a différence in degree, but not in principle. They may hâve dominated the 
board. In both cases is divided duty, conflicting Interests, possible impaired 
judgment of unknown effect, difflculty of proof, and danger to stockholders. 
In elther case, Inadequacy of price is unfairness, and eondemns without further 
Inquiry in an attempt to détermine whether due to corruption or honest, but 
mistaken, judgment unconseiously swayed by adverse interest. There Is no 
eafety otherwise." 

[8] At the beginning of the suit Ju(|ge Hunt, in granting an injunc- 
tion pending the litigation restraining the disposition by the Alice Com- 
pany of the 30,000 shares of the stock of the Anaconda Company, held 
upon the showing then made that Ryan, as managing director of the 
Anaconda Company, "must hâve had some spécifie, detailed knowledge 
of ore bodies in the Alice, their extent, character, and value, which 
would warrant the payment of $1,300,0(X) for the property, is an ir- 
résistible inf erence. We ail know that the science of mining has been 
so far advanced within the last 15 years that it enables engineers to 
express clear and definite opinion of mine values. Mère chances hâve 
given way to highly reasonable expectations based upon exploitation, 
study of geological conditions, assays, mineralogy, and improved com- 
mercial f acilities for reducing ores," and further held (and, as we think, 
very correctly) that upon principle contracts between corporations hav- 
ing a common director should be regarded very much as are contracts 
between individual directors and their corporations, and that while such 
contracts are not prohibited, and are not prima f acie void or f raudulent, 
they are voidable, and that the burden rests upon those who seek to 
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sustain them to show clearly and satisfactorily that they are entirely 
fair and free from wrong — citing with approval what is said upon the 
subject in 2 Thompson on Corporations, §§ 1242, 1243. 

[ 9 ] The trial court held that by the évidence given that burden was 
not sustained, with which conclusion we agrée, not only because of the 
inadequacy of the considération, but because it appears in part from 
Ryan's own testimony that ail of the knowledge respecting the AHce 
properties within the possession of the buying corporation of which he 
was managing director was not communicated to the stockholders of 
the Alice Company, of which he was likewise a director and also its 
président, and whose directors it is manifest from the whole record he 
dominated. From his testimony we extract as follows: 

"The priée was flxed by gênerai conférence; in the matter of the Alice Com- 
pany the priée was flxed more or less arbitrarily. There was nothing In the 
value of the mines; there was nothing demonstrated that anybody could fix 
any value on. It was matter of trade between the représentatives of both com- 
panies. Of course, when I closed out with Mr. Heinze, I was on one side, doing 
the best I could for the Amalgamated, and Mr. Heinze was doing the best he 
could for bis company. When we traded with Clark, Mr. Clark was looklng 
ftfter the interests of his company, and I was looklng after the interest of the 
Anaconda and the Amalgamated Company. The Alice Company appointed n 
comnllttee to confer with a commjttee representlng the other companles. I 
think the board of directors appointed the committee, and I was président of 
the board at the tlme. I don't remember who the members of the committee 
were. My associâtes upon the board, representlng the Alice negotiations, were 
Mr. Carson and Mr. Thornton. They were the two that I relied on more than 
anybody «Ise In the Alice Company. They were not connected with the Ana- 
conda, or with any of the other Amalgamated companles; but they were direc- 
tors of the Alice, both men of very good knowledge of the Butte camp and its 
history, and as good a knowledge as anybody had of the Alice Company. Mr. 
Carson was manager of the Lexington mills, the adjolning property to the 
Alice, for years when it was In opération, and just before It closed, and prob- 
ably had asintimate knowledge of that important district and Lexington dis- 
tricts as anybody who was then living: I don't recall who represented the 
Anaconda Company. There were committees representlng the différent compa- 
nles that were in negotiation for the purchase on the part of the Anaconda 
Company aud for the sale on the part of the, other companles. I don't know 
that Mr. Thornton, Mr. Carson, and myselî agfeed readlly upon the prlce; but 
I don't recall any dispute. In reaîlty, the priée was arbitrarily flxed. It had 
to be. It could pot be otherwlse. The price was not flxed by me; neither the 
prlce on that or any of the other properties. I was very careful to see it was 
not. I réalized that just sucH a question as thls would be asked. I don't know 
that I would hâve so Uttle common sensé as to order on the part of the Alice 
Company, prior to the sale of the Anaconda, an Investigation to be made by any- 
body to ascertain the :then value of , the Alice property, The Alice had no val- 
ue, except as to its, mine. The whole matter of the value of the Alice mine 
was discussed pro and con at the time I took that option, and, as ï say, ail the 
talent in our organization was critleizlrig me for taking that option. Nothing 
had developed after that tlme, np to the tlme of the transfers of thèse proper- 
ties to the Anaconda Company, in the Alice mine, or on the Alice mine prop- 
erty, that was worthy of investigatiofi. We ail knew the development of the 
adjacent property In à way, and énbugli to guide us In our judgment as to the 
effect of that value on thë'iAllcë Oorhpa'ny. The committee that were looklng 
àfter the Alice end of 'the tradé. certatùly satisfled themselves what they 
thought was a reafeonable value for the property, and made investigations ac- 
cordingly, I have.np doubt. 4-U of the committeps representlng ail the compa- 
p,ie^ did tiiat; that being a part pf the arrangement. • * • I produeed the 
■Btatement 'which you requested^Cpmplaihàïits' Èxhiblt A, October 7, 1913, 
' èhowing the production ôf feopper, silvèr, and gold of'the Badger State miùe 
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since the commencement of opérations on tbat property to June SOtti of ttls 
year. At the présent time the lowest level In the Badger State mine Is ap- 
proxlmately 2,000 feet In depth. The extraction of ore in commercial quanti- 
ties began, I think, at about 1,200 feet. That veln is probably a continuation 
of the Jessle vein (one of the veins that crossed the property of the Alice Com- 
pany). I thlnk there was a lean zone in the North Butte property at about 
that depth; but the Jessie was worked and produced ore practically from the 
surface, not in the same high grade bodles that were encountered from about 
900 down. I think the 2,000 and 2,200 foot levels in the North Butte — by com- 
mun repute; I hâve never seen them myself — are not as good levels as above 
and below. I can tell you, from my mine report, that I hâve hère the distances 
east and west of the working shaft of the Badger State that the developments 
hâve extended. On the 2,000-foot levels the workings extend easterly 74 feet 
and vcesterly 69 feet from the cross-cut. I cannot flnd any report of Professer 
Kemp and Mr. Keller and Mr. Klepetko bearing particularly on the Alice prop- 
erty. I am quite sure that they did not make a wrltten report particularly on 
that property, because they were employed by the différent companies in the 
Anaconda consolidation to value plants, to Inspect workings, and to generally 
pass upon the value of operatlng properties, which, of course, was impossible 
in the case of the Alice, as there was no plant, and the worklngs were not ac- 
cessible, on account of the mine being flUed up with water, up to about the 
700-foot level. So far as the Alice Company is concerned, there was no writ- 
ten report from any engineer on the property preparatory to, or anticlpatory 
of, the sale. Mr. Thornton and Mr. Carson, hoth of whom are englneers with 
considérable expérience in the valuation of mining properties, particularly in 
Butte, were directors of the Alice Company, and conferred with me as prési- 
dent of the Company, and very largely determined the value of the property 
for the purposes of the trade. Professer Kemp did not make any report to the 
Alice Company. Of that I am certain. The drcular to the stockholders, is- 
sued by the directors, was ail the information the directors or anybody else 
had, and was sent to the stockholders préviens to the meeting at which they 
were asked to vote on the acceptance or rejectlon of the offer of the Anaconda 
Company to buy the Alice property. I did not hâve spécifie information con 
cerning the property from Mr. Buzzo [for years superintendent of the Alic« 
Company]; but I had gênerai Information. Mr. Buzzo did not talk enthusias- 
tlcally about the property, as I remember it; but he was very anxious to hâve 
the Alice property fall into the hands of some one who had money enough, or 
could flnd money enough, to open it up and develop it. In the hope that some- 
thlng could he developed to make it a valuable property. So far as I was able 
to iudge, he gave me whatever Information he had concerning the property." 

We find iri the record no évidence that Ryan ever conveyed to any of 
the complaining minority stockholders of the AHce Company any of the 
information concerning its property, or its probable or possible value, 
communicated to the Anaconda Comçany by the experts ref erred to in 
the foregoing testimony. And certamly there is no such information 
contained in the circular letter tothe stockholders of the Alice Com- 
pany, referred to by the witness as having been signed by him and its 
other directors, advising the acceptance of the proposition of the Ana- 
conda Company, which circular Içtter we insert : 

"New York City, New Tork, April 27, 1910. 
"To the Stockholders of the Alice Gold & Sllver Mining Company: 

"Xou are advised that a spécial meeting of the stockholders of the Company 
has been called to meet at the principal office of the company in the TJtah Sav- 
Ings & Trust Building, Sait Lake City, Utah, on BYiday, the 27th day of Maj, 
1910, at the hour of 10 o'clock a. m. The purpose of the meeting is to submlt 
to the considération of the stockholders, and to hâve them pass upon, a pro- 
posed contract of sale between the company and the Anaconda Copper Mining 
Company of Montana. The proposition, if approved by the holders of the nec- 
esaary amount of the capital stock of the company, will resuit in the sale and 
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transfer of ail of the property and assets of the company to the Anaconda Co»- 
per Mining Company, lu considération of the Issuance and payment by the lat^ 
ter Company of 30,000 shares of the fùll-pald Capital stock of sald conipany- 
In submlttlng thls proposition to the stockholders,.and advlslng Its acceptance, 
the management wlslies to state that the Alice Goid & Sllver Mlnlng Company 
was Incorporated under the laws of TJtah on the 16th day of March, 1880, wlth 
a capital stock of $10,000,000, dlvlded Into 4()0,000 shares, havlng a par value 
of $25 each, ail of which stock -was Issned In acqulrlng certain mlnlng proper- 
tles near WalkervlUe, In the county of Sllver Bovr, state of Montana. The 
mines of the Company were operated actlvely from 1880 untll 1893, and after- 
vrards for a short perlod during the years 1897 and 1698. The total dlvldends 
whlch were pàld from March 15, 1881, to March 15, 1898, amounted to $1,075,- 
OOD. During the perlod of active opération, sllver was the chief product of 
the Company. During the year 1893, because of the market décline In the 
market prlce of sllver and the lean values of the ores whlch were deyeloped in 
the lower levels of the company's mines, It became nëcessary to close down Its 
property, and practically no opérations hâve slnce been cohducted by the com- 
pany, and no revenues hâve been recel ved, eXcept a compara tlvely small sum 
reallzed from the royalties paid by lessees working In certain portions of the 
Older levels of the mines. As a resuit of doslng down the mines of the Com- 
pany, the same fllled wlth Water up to the 700-foot level, and the worklngs be- 
tween that level and the 1,500-Ievel hâve been and now are Inaccessible. A bal- 
ance sheet, showlng the condition of the company on March 31, 1910, and a 
profit and loss account, showlng the resuit of such opérations as hâve been con- 
ducted by the présent management, are attached hereto and marked respectlve- 
ly Bxhlblts A and B. In 1908 the Butté Coalition Mining Company àcciulred 
by purchase from the former owners a màjorlty of the stock of the company. 
The market prlce of sllver, taken in connection wlth the low grade of the ores 
exposed, has been such that the mines of the company could not be worked at 
a profit, and In vlew of the depleted condition of the treasury of the company 
the management has not felt Justlfled In endeavoring to carry ont any exten- 
slve System of prospecting or development work. Eecently the stockholders of 
other companles, to wlt, the Boston & Montana Consolidated Copper & Sllver 
Mining Company, Washoe Copper Company, Blg Blackfoot Lumber Company, 
Butte & Boston Consolidated Mining Company, Trenton Mining & Development 
Company, Red Métal Mining Company, Diamond Coal & Coke Company, and 
Parrot Sllver & Copper Company, hâve taken steps to efCect a consolidation of 
ail the property owned by them, by a sale of thelr respective propertles to the 
Anaconda Copper Mlnlng Company, for certain amounts of the capital stock of 
the Anaconda Copper Mlnlng Company, and the last-named company, In pursu- 
aûce of the same gênerai plan, has offered to purchase ail of the property of 
thls company, paylng therefor 30,000 shares of the capital stock of the Anacon- 
da Copper Mlnlng Company. By the consolidation above referred to the Ana- 
conda Copper Mlnlng Company has acqulred the most Important mlnlng ground 
In the Butte district, and it Is belleved that It will be enabled, through the 
adoption of gênerai Systems of drainage, ventilation, and development, to pros- 
pect in an economical manner the undeveloped portion of the property thus ac- 
qulred. Thls company is the owner of comparatlvely large areas of raining 
property which lie contlguous to some of the property belonglng to the Ana- 
conda Copper Mlnlng Company, and whlch It Is, belleved are of sufflelent value 
to justlfy prospecting and development, provlded the same can be carrled <m 
by a company strong enough flnanclally to [bear the] burden of so doing. In 
addition to the cost which the resumption of active mlnlng opérations would 
entall, you are advlsed that It would be necessary to construct and equip new 
mills or réduction works of modem design and sultaWe character to handle the 
ores of the company economlcally, provlded such ores were encountered in suf- 
fldent quantity to justlfy the contlnuanœ of mlnlng opérations. Such action 
would require the expendlture of large sums of money, at présent unavallable. 
Tou are therefore advlsed that In the opinion of the management it would be 
to the beat Interests of thls company and its shareholders to accept the propo- 
sition of the Anaconda Copper Mlnlng Company. You are therefore requested 
to slgn the accompanying proxy and return it in the inclosed envelope, whetb- 
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er you expert to be présent at the meeting or not, In order that the stock owned 
by you may be represented and voted at the spécial meeting of the stockhold- 
era Very respectfuUy, John D. Kyan, J. W. Allen, W. D. Thornton, A. 0. Car- 
son, E. S. Ferry, Board of Direetors." 

There is in the foregoing letter, not only none of the information de- 
rived by Ryan from the experts of the Anaconda and its associated 
companies respecting the actual probable or possible value of the 
properties of the Alice Company, nor any intimation of any intention 
of the board of direetors of the latter company to wind up its busi- 
ness and obtain its dissolution, and, as a matter of fact, as the évi- 
dence shows, no move to that end was made until about one year after 
the sale and conveyance of ail of the property of the company. The 
court below, having found that an adéquate price had not been paid 
for the properties in question, for which reason the appellees had not 
sustained the burden resting upon them to show that the sale was a 
fair one, and having held that it could not be legally made in considér- 
ation of stock in the Anaconda Company, based upon its interprétation 
of the décision of the Suprême Court in the case of Mason v. Pewabic 
Mining Co., 133 U. S. 50, 10 Sup. Ct. 224, 33 L. Ed. 524, entered an 
interlocutory decree to the effect that the entire property be ofïered at 
public sale by the master of the court, upon prescribed notice, and that 
if an amount in excess of the value of the stock given for it by the Ana- 
conda Company — which the court fixed at $1,500,000 — was not bid 
for it, the sale should stand confirmed; and, it having subsequently 
been shown to the court that at the ofïer of the property at public sale 
as provided in and by the interlocutory decree no bid was made, the 
court entered the final decree affirming the sale. 

I am unable to see that the décision of the Suprême Court in Mason 
v. Pewabic Mining Co. in any respect sustains such decree. In that 
case a corporation of Michigan, with a capital stock of 20,000 shares 
of the par value of $25 each, afterwards increased to 40,000 shares, 
had become dissolved by the expiration of its charter on April 4, 1883, 
notwithstanding which fact the direetors, who were elected in March 
of that year, continued the ordinary business of the corporation, and, 
among other things, made an assessment of $88,000 on the capital 
stock, which was paid. On the 28th of March of the f ollowing year, 
at a meeting called "for the élection of direetors and for other pur- 
poses," thèse resolutions were adopted, against the vote and the pro- 
tests of the complainants to the suit, who were minority stockhblders 
of the old company: 

"Resolved, that the board of direetors be authorized to sell and dispose of 
the property ,of the company for a sum not less than $50,000 ; that the président 
and secretary be authorized to exécute ail conveyances necessary to carry out 
the contract for the sale of the property of this company made by the 
bdàrd of direetors; and that the board of direetors be, and hereby are, au- 
thorized to close up the business of the company. 

"Resolved, that it is the sensé of this meeting of stoekholders that the 
property shall be sold to a new corporation, organized under the laws of 
Michigan, on the basis o£ 40,000 shares, and that the stock of such new Cor- 
poration shall be issued to and received by the stoekholders of this company 
lii^payment for the same, stoekholders to hâve the right to reçoive [an] equal 
number of shares in [the] new company, K they so elect, on surrenderlng cer- 
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Wficates- of this company, wlthin 30 days a|ter April 12, 1SS4, and In case a 
stocfeholder does not take stock of the new oorporation he Is to receive hls pro 
rata share la money." 

The vote in favor of the adoption of the resbhitions was 27,919 
shares, against 6,754 shares in the négative. A new corporation, called 
the Pewabic Copper Corppany, was thereupon organized under the 
laws of .the same state, also with a capital stock of 40,000 shares, at 
$25,each, which was taken up by the défendant corporators, who, with 
two others, were named as the first directors,. being the same persons 
whp controlled the old company. The third article of this association 
declared tHat no cash is actually paid on the capital stock — the cash 
value of real and personal property conveyed to the company contem- 
poraneously with its organization being the sum of $50,000. The bill 
prayed for an injunction and festraining order, forbidding the défend- 
ants from carrying ou|: the purpose of transf erring the property of the 
Pewabic Mining Company to the new corporation^ and for the appoint- 
ment of a receiver to take charge of the effects of the old company, that 
they might be sold, the dehts of the compapy paid, and the remainder 
of . the proceeds distributed among its stockholders. Upon the issues 
made and proof taken the trial court decreed that the business of the 
Pewabic Mining Company be wound up, and that ail of itg assets — 

"be sold at public vendue for cash to 'the highest bidder: Provided, that If 
at such sale the bld for the aggregate of the property and^ssets should not 
be In exçess of $50,000 above the amount of the debts of the company exlst- 
ing at the tlme of the sale, then thé arrangement for the sale pt such property, 
made at the stockholders' meeting In Boston on the 28th day ôï March, 18S4, 
as set up in défendants' answer, shall be carrled out under the direction of 
the spécial master, hereinafter desigaated, and as provlded by the resolution 
adopted by the stockholders at said meeting." 

The decree proceeded to refer the cause to a spécial master for thèse 
purposes and with thèse powers: That he should ascertain the assets, 
property, and debts of the company, and that aftei^ ascertaining aild 
reporting the same to the court the master should proceed, upon giving 
the required notice, to sell the property at public sale to the highest 
bidder in one body, with a provision to the efïect that, if the highest bid 
for such property at such sale should amount to more than $50,000 over 
and above the indebtedness of the company^- 

"then that the an-angement for the sale 'of said property, made at sald meet- 
ing of the stockholders at Boston, must he set aside and held to be null and 
void, aild the Pewabic Mining Company.be enjolned perpetually from selling to 
the Pewabic Copper Company, and that company is enjolned from rêceiving its 
transfer of the property." 

The decree f urther declared that the directors of the old company — 

"are not liable to pay to complalnants and other stockholders any money 
received by them slnce the expiration of the charter of said Pewabic Mining 
Company, April 4, 1883, and that an aècoïiMtihg by said défendant directors is 
hereby denied as to such expendituré inade by them after the expiration of 
the charter." 

This last provision of the decree in favor of the directors of the old 
company -was reversed by the Suprerne Court, while the other. portions 
of the decree were by it affirmed ; the court saying : 
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"With regard to the main question, the power of the directors and of the 
majority of the corporation to sell ail of the assets and property of the Pew- 
abic Mining Company to the new corporation under the exlsting circumstances 
of this case, we concur with the Circuit Court. It is earnestly argued that 
the majority of the stockholders— such a relatively large majority In interest 
— hâve a right to control in this matter, especially as the corporation exists 
for no other purpose but that of wlnding up its affairs, and that, therefore, 
the majority should control in determining what Is for the interest of the 
whole, and as to the best manner of etfecting this object. It is further sald 
that in the présent case the dissenting stockholders are not compelled to enter 
into a new coi-poratlon with a new set of corporators, but hâve their option, 
If they do not choose to do this, to recel ve the value of their stock In money. It 
seems to us that there are two insurmountable objections to this view of the 
subject. The first of thèse is that the estlmate of the value of the property 
which is to be transferred to the new corporation and the new set of stockhold- 
ers is an arbitrary estimate made by this majority, and without any power on 
the part of the dissenting stockholders to take part, or to exercise any influence, 
in making this estimate. They are therefore reduced to the proposition that 
they must go into this new company, however much they may be convineed 
that it is not likely to be successful, or whatever other objections they may 
hâve to becoming members of that corporation, or they must receive for the 
property which they bave In the old company a sum which is fixed by those 
who are buying them ont. The injustice of this needs no comment. If this be 
established as a princlple to govern the winding up of dissolving corporations, 
it places any unhappy minority, as regards the interest which they hâve in 
such corporation, under the absolute control of a majority, who may them- 
selves, as in this case, constltute the new company, and become the purchas- 
ers of ail the assets of the old company at their own valuatlon. The other ob- 
jection Is that there is no superior right In two or three men in the old com- 
pany, who may hold a prépondérance of the stock, to acquire an absolute con- 
trol of the whole of It, in the way which may be to their interest, or WhicH 
they may think to be for the interest of the whole. So far as any légal right 
is concerned, the minority of the stockholders has as much authorlty to say 
to the majority as the majority has to say to them: 'We hâve formed a new 
company to conduct the business of this old corporation, and we hâve flxed the 
value of the shares of the old corporation. We propose to take the whole of 
it, and pay you for your shares at that valuatlon, unless you come înto the new 
corporation, taking shares in it in payment of your shares In the old one.' 
When the proposition is thus presented, in the light of an offer made by a, 
very small minority to a very large majority, who object to it, the injustice of 
the proposition is readily seen; yet we know of no reason or authorlty why 
those holding a majority of the stock can place a value upon it at which a dis- 
senting minority must sell, or do something else which they think is agaiust 
their interest, more than a minority can do." 

The court proceeded to liken the rights of the parties to that suit 
in regard to the assets of the dissolved corporation to those of a part- 
nership on its dissolution, and concluded its opinion upon that point as 
follows : 

"We do not say that there may not be circumstances presented to a court 
of chancery, which is winding up a dissolved corporation and distributlng Its 
assets, that will justify a decree ascertalning their value, or the value of cer- 
tain parts of them, and making a distribution to partners or shareholders on 
that basls; but this Is not the gênerai rule by which the property in such cases 
Is disposée of, in the absence of an agreement." 

In ail this I see nothing to justify the decree appealed from. There 

the corporation had ceased to exist. Its former directors had become 

trustées, whose duty it was to reduce the property of the corporation 

with ail reasonable diligence into cash, and, after paying the legitimate 

245 F.— 16 
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indebtedness, to distribute the proceeds remaining among the stock- 
holders. Instead of doing so, they organized a new corporation, to take 
over the property of the old one, and offered to award to the dissenting 
stockholders their propûrtionate shares of the stock of the new Com- 
pany, or to pay them for it on the basis of $50,000 for the entire prop- 
erty. In that case the minority stockholders of the corporation that 
had ceased to exist asked that its property be sold, and the court so de- 
creed, but in doing so directed that in the event no bid in excess of 
$50,000 should be received that the resolution that has been referred to 
should be carried out, and payment made to the complainants on the 
basis of $50,000 as the value of the company's property ; the défendants 
by their answer having continued their offer to pay on that basis. That 
portion of the decree awarding the complainants the protection men- 
tioned does not appear to hâve been appealed from by either party, and 
was not reviewed by the Suprême Court. While affirming the order 
directing the sale, as has been seen, that portion of the decree appealed 
from which denied to the complainants an accounting by the trustées 
of the dissolved corporation was reversed. 

Hère the complainants were minority stockholders of an existing 
corporation, not asking for, but protesting against, the sale of its prop- 
erty. I think the cases wholly unlike, and am of the opinion that the 
judgment should be reversed, and the case remanded to the court be- 
low, with directions to enter a decree for the return to the Anaconda 
Copper Mining Company of the 30,000 shares of its capital stock, to- 
gether with any and ail dividends that hâve been paid thereon, and 
annuUing the sale and conveyance to it of the properties of the Alice 
Gold & Silver Mining Company, the appellants to recover costs of suit. 

How a sale of ail of the property of a private corporation, for an in- 
adéquate price and which is otherwise unfair and wholly illégal, made 
by its board of directors with the consent of a majority of 5ie stock- 
holders, but in spite of the dissent of a minority of them, can be sub- 
sequently rendered légal by offering the property at public sale, to see 
if at such sale it will bring more, I am unable to understand. The of- 
fer at public auction of property of the nature of that hère involved, 
even if there be bidders, is, in my judgment, but little, if any, test of its 
real value. Many courts hâve refused to permit évidence of what 
property brought at a judicial sale at public auction to be given in 
proof of value, while oâiers, although admitting it, refer to it as only 
slight évidence. Martinett v. Maczkewicz, 59 N. J. Law, 11, 35 Atl. 
662; In re McÀusland (D. C.) 235 Fed. 189, 190; Rickards & Co. v. 
Bemis & Co. (Tex. Civ. App.) 78 S. W. 239; Street Ry. Co. v. Walsh, 
197 Mo. 392, 94 S. W. 860. 

In the présent case there was no bidder at ail; thus, according to 
the décision of a majority of this court, there was rendered légal and 
valid the sale and conveyance of the entire property of an existing 
corporation, which sale and conveyance it was found and adjudged by 
the court below, and is found and adjudged by this court, were at the 
time they were made unfair and wholly illégal 

From that conclusion I respectfully dissent. 
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GILBERT, Circuit Judge (with whom concurs WOLVERTON, Dis- 
trict Judge). We concur in the opinion of Judge ROSS, except in his 
conclusion that the sale to the Anaconda Company should be annuUéd. 

[10, 11] It cannot be denied that the majority of the stockholders of 
the Alice Company had the right to sell the corporate property. After 
the sale, and at a meeting regularly called and held under the authority 
of the laws of Utah, the requisite number of the stockholders passed 
a resolution directing that the corporation be dissolved, its afifairs wound 
up, and its assets distributed. The appellants had no power to prevent 
dissolution against the will of the majority. Nor had they the right to 
say that a sale should not be made to the Anaconda Company, if that 
company outbid others. They had, however, the right, and that right 
the court below secured to them, to hâve the property sold free from 
the efFect of any unfair combination between the majority stockholders 
and the Anaconda Company. 

[12] The court below followed the rule of Mason v. Pewabic Min- 
ing Ce, 133 U. S. 50, 10 Sup. Ct. 224, 33 L. Ed. 524, which holds that 
any stockholder can require that, upon dissolution, the corporate prop- 
erty shall be sold to the highest bidder for cash, and not to another 
corporation in which the majority stockholders are interested, and on 
terms fixed by them. There is no essential différence in principle be- 
tween that case and this, and no substantial différence in the facts. The 
only différence is that in the Pewabic Case the minority stockholders 
were in court, insisting on their right to a sale at public auction, while 
in the case at bar the minority assert that no sale whatever should be 
made. Upon the law and the facts they are in no position to prevent 
a sale, nor to thwart the purpose of the majority to sell to another cor- 
poration. When they subscribed to their stock, they assented to the 
laws of Utah governing the distribution of assets of corporations, and 
they must abide by them. Nor is any relevant distinction to be found 
in the fact, as asserted, that in the Pewabic Case the corporation had 
ceased to exist, while in the présent case the corporation was still in 
existence. It is true that the charter of the Pewabic Mining Company 
had expired ; but under the laws of Michigan it continued to be a body 
corporate, for ail purposes except that of continuing in business, and 
among the permissible functions of its continued existence as prescrib- 
ed by law was that of winding up its affairs, disposing of its property 
and dividing its capital stock. In 10 Cyc. 1302, it is said: 

"So if, In the exercise of a sound discrétion, the majority of the sharehold- 
ers deem It expédient to do so, they may sell ont the whole property of the cor- 
poration to a new corporation, taklng payaient in its shares, to be distributed 
among such of the old shareholders as may be wiUing to take them. • * • 
If tt is conceded that snch action on the part of the majority is lawful, then 
the principle follows that the judicial courts will not examine Into the afCairs 
of the corporation for the purpose of determinlng whether the action Is ex- 
pédient, or for the purpose of scanning the motives whleh hâve led to it." 

In J. H. Lane & Co. v. Maple Cotton Mills Co., 226 Fed. 692, 141 
C. C, A. 448, the Circuit Court of Appeals for the Fourth Circuit said : 

"The courts cannot pass upon the question of expediency of dissolution and 
sale, for that is the very question which the Législature bas authorized the 
majority of the stockholders to décide. • • • ïhe courts cannot say that 
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thç dlscretlonary power of the majority, conferred by thc statute, does not ex- 
tend to the dissolution of a prosperous corporation, or to a dissolution whlch 
wlll probably resuit in practleal consolidation by tlie purchase of the propeisty 
by another corporation. The f aet that the state bas not provided for consolida- 
tion without a dissolution of the corporation and sale of the property by no 
means Implies that there is any policy of the state agalnst dissolution and sale 
resulting In consolidation." 

The majority of the stockholders hâve rights which the court must 
recognize and protect. They hâve the right to retain the benefit of the 
sale already made unless a sale for a higher price can be made. This 
was the protection affordeid the majority stockholders in the Pewabic 
Case, and it is hère afforded by the decree of the court below. 

The decree is afifirmed. 



ASSOCIATED PEESS v. INTERNATIONAL NEWS SERVICE. 

(Circuit Court of Appeals, Second Circuit. June 21, 1917.) 

No. 270. 

1. Injunction ®=»63 — SuBJECTS i)v Relief — Inducing Bbeach or Contbact. 

A membership news gathering association, such as the Associated Press, 
composed of members each of whom Is, or represents, the publlsher of a 
newspaper, is entitled to protection by injunction agalnst acts of a com- 
petitor, inducing members to vlolate their eontracts made by the charter 
and by-laws of the association, or the confldential relations created by 
their membership. 

2. WoBDS AND Phrases — "News." 

Facts, even after ascertainment, are not "news," unless they hâve that 
Indeflnable quality of interest whlch attracts public attention. Neither 
is news always synonymous with facts, in the sensé of verity. The word 
"news" means no more (laylng aslde hoaxlng and intentional falsehood) 
than apparently authentic reports of current events of Interest. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, News.] 

3. LiTEBARY Phopeetty <®=3l — Pkopeety (S=>2 — Subject-Mattee — ^News. 

News, although not literary property, where it bas a commercial 
value, is property, and as such entitled to légal protection. 

4. Newspapebs <@=»7 — News — ^Pubmoation. 

The property right of a press association in news gathered from ail 
parts of the world for distribution to Its members for publication in 
différent eities throughout the United States is not lost by publication in 
one or more locallties, but such property remains In the association untll 
ail of its members hâve had the benefit of the service. 

5. Tkade-Mabks and Tbade-Names i@=>68— Pboikotion or Peopebtt RiGHia 

— News. ; 

Complainant, the Associated Press, Is a membership association for 
the gathering and distribution to its members, who are publlshers of news- 
papers throughout the United States, of news, both foreign and domestlc. 
It bas no capital stock ;' but the expense of the service is borne ratably 
by the ipaenibersi Défendant is a stocli corporation, whlch gathers and 
distributes news to Customers for profit It induced certain ïneinbers of 
■ complainant to glve Its agents access to news fumlshed by complainant, 
and also copled foreign news items furnlshed by complainant from buUe- 

«s»For otlier cases see same topic & K£:Y-NUMBER in ail Key-Numbered DigesU & Indexes 



ASSOCIATED PBES8 V. INTEBNATIONAL NEWS SERVICE 245 

tins and early éditions of New York papers, and the news so obtained it 
sent out by wire to customers furttier west as Its own. Held, that such 
aets were a fraudulent invasion of complainant's property rigtits, in tlie 
nature of unfair compétition, against wlilch complainant was entitled to 
an injunction. 

■6. WORDS AND PhBASES "PUBLICATION." 

Tlie tliouglit running througli ail the uses of the word "publication" Is 
an advising of the public; a malslng linown of something to them for a 
purpose. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Publication.] 

Ward, Circuit Judge, dissenting in part. 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Associated Press against the International 
News Service. From an order granting a preliminary injunction, both 
parties appeal. -Modified. 

For opinion below, see 240 Fed. 983. 

Cross-appeals from order entered in District Court for Southern District of 
New Yorli granting in part only the preliminary injunction moved for by 
plaintiff. 

The writ in question (reduced to its lowest terms) restrains défendant from 
(1) procuring any agent or employé of plaintifC, or any of its members, to 
give or permit défendant to take, for a considération or otherwise, any "news" 
received from or gathered for plaintiff, and from using or selling "any news so 
obtained." The injunction as granted also (2) enjoins défendant from pro- 
curing any newspaper represented by a member of plaintiff to violate 
any agreement established by the charter or by-laws of plaintiff. Défendant 
allèges as error the issuance of the writ above outlined. 

Plaintiff's motion for relief asked for what the court below granted, and 
further that défendant be enjoined from "copying, transmitting, selling, ua- 
Ing, or causing to be copied, etc., any of the news fumished by plaintiff, from 
bulletins or newspapers published by a member" of plaintifC, and also from 
"competlng with plaintiff" or its members by the unfair methods set forth in 
the Mil. Injunction in substantially this form having been refused, plaintifTa 
appeal assigns such refusai for error. 

PlaintifC is chartered by New York, under a gênerai statute known as the 
Membershlp Corporation Law (Consol. Laws, c. 35) ; an act used for the 
•organlzation of clubs and the llke. It has no capital stock, its membershlp is 
sélective, its business is the gathering of news ail over the world, and the very 
great expense of such acquisition and transmission of information is borne 
by ratable levy or assessment upon its "members." Such members are prac- 
tically about 950 newspaper owners distributed over the United States; but, 
since such owners are frequently corporations, each corporate contributor 
must furnlsh a natural person to act as tlie légal member of this New York 
corporation. Such natural person is commonly called the "représentative" 
■of whatever newspaper he serves. 

Défendant is a business corporation of New Jersey, has capital stock, is 
engaged as a rival in the same business as plaintifC, and séeks a profit by sell- 
ing the news or information it acquires to customers, usually newspaper pub- 
llshers. 

Some publications are members of the Associated Press, and also customers 
•of the International ; but such double service Is unusual. The parties hereto 
are undoubtedly in keen compétition, as are usually the journals servea oy 
one or the other in any glven city. 

News received at a principal office of plaintiff is disseminated by tele- 
graph or téléphone to members at a distance, and (in the largest cities at ail 
■events) the ofiices of journals taking the fullest or largest Associated Press 
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service eontaln a machine (furnished by plalntlff) of the prlntlng telegrapb 
type whereon the ineoming news Is shown automatically. 

Every newspaper has, of course, a stafC for the Investigation of local hap- 
penings; if such paper is a member of plalntiŒ, it may be required to fur- 
nish to other members and through plalntifE the nevi^s of its locality. This is 
an important part of the Associated Press scheme of news acquisition, viz. the 
co-operative feature. 

PlaintiEf's by-laws expllcitly forbld any member from imparting to any 
one Associated Press news "in advance of publication," or to "conduct his 
business in such a manner" that such news so furnished to him "may be com- 
munlcated to any person, flrm, corporation, or association not entitled to re- 
cel ve the same" — ^i. e., any one not in good standing with and in the Associat- 
ed Press. The by-laws fix times of the day before which publication of mem- 
bers' newspapers shall not occur, but the exhibition of bulletins at its offices 
wlthln each paper's own territory is not a violation of thèse mies. • 

The business of gathering, stating, transmlttlng, and selling statements of 
fact as "news" dld not orlglnate with either party hereto, and the gênerai 
methods of journallsts in regard to this department of actlvity are not in dis- 
pute, although (as appears hereafter) argument is hung on one old prévalent 
and undisputed habit of newsgatherers. 

The principal facts upon which the court below based the flrst head of In- 
jimction are that in Cleveland, Ohlo, Is published a newspaper which has As- 
sociated Press membership, and had for a considérable time in its employ a 
"telegraph éditer," who would naturally recelve ineoming Associated Press 
items. This man (in accordance with by-laws) was charged with the trans- 
mission to plaintlff of Cleveland news possessed of more than local Interest, 
and (properly) recelved pay from plaintlff for so doing. Défendant corrupted 
this éditer to apprise its agents of what he thus learned, and dlsseminated 
such news as the resuit of its own legltimate labor. 

The second head of injunction Is baséd on the fact that there is in Nevr 
York City a newspaper which has the service of both plaintlff and défendant. 
In its publication office is one of the printing telegraph machines aforesaid, 
and the managers of said newspaper were induced to permit agents of de- 
fendant to enter thelr office, read what was "coming in" on the machine, and 
use the information thus aequired as the basls for télégraphie and other items, 
represented as the gatherings of its own employés from original sources, or at 
least they were not otherwlse marked or described. 

The materlal facts on which plaintiff moved for such injunctive relief as 
was refused below are undisputed and as follows: 

The natural place for receiving news from Europe (and indeed beyond) Is 
the Atlantic seaboard, and especially New îork. Bulletins and early éditions, 
put out by members of plaintiff in the seaboard cities, are read by agents of 
défendant, and the substance thereof transmltted by wire westward, sold to 
defendant's customers, and by them prlnted, perhaps without any knowledge 
on thelr part that the origin of and sole basis for defendant's dispatch is (e. g.) 
a bulletin posted in New York by a member of plaintiff, as the resuit of plain- 
tlff's efforts, and certainly without any such information glven them by de- 
fendant. That this practice obtalns the answer admits, and justifies the same 
as matter of law, while alleglng (in substance) that It Is no more than a part 
or legltimate outgrowth of the newspaper habit of utlllzing "tlps." 

This Word signifies a bare intimation that somethlng has happened. When 
such "tip" has been verified by independent investigation on the part of the 
person receiving it, the facts may be and are dlsseminated as dlscovered by 
the journal or news agency gettlng the "tip." This practice may, we believe, 
be regarded as universal In newsgathering drcles. The District Judge dld 
not consider the utilization of "tlps" as having any necessary bearing on the 
bodlly appropriation and sale of news from early éditions and bulletins, and 
felt saWsfied that as matter of law plaintiff should bave ail the relief de- 
manded, but, regardlng this last question as to the effect of "publication" by 
an Associated Press paper as one of flrst Impression, refused the third de- 
mand of plaintlff, and remltted the matter to this court. 
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Peter S. Grosscup, of Chicago, 111. (Fred. B. Jennings and Winfred 
T. Denison, both of New York City, on the brief), for plaintiff. 

Samuel Untermyer and William A. De Ford, both of New York City 
(Henry A. Wise, of New York City, on the brief), for défendant. 

Before WARD, ROGERS and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). Défend- 
ant does not admit the facts above stated, as to procuring news from a 
telegraph machine in the office of a publisher; we think them fairly 
and fully proven. The évidence adduced for the défense on ail the oth- 
er points above mentioned amounts to an assertion that what défendant 
is accused of wrongfully doing plaintiff itself does and has donc, 
and it is, indeed, a part of the newsgathering trade. Upon thèse propo- 
sitions of fact are rested the conclusions that (1) if the acts are wrong, 
plaintiff cannot ask relief in equity when its own hands are unclean ; 
and (2) if they are not wrong, i. e., illégal, no ground for relief exists. 
In our opinion the facts concerning the Cleveland épisode are proved 
as stated ; the plaintiff does not and has not copied and sold news from 
bulletins, etc., of papers using defendant's service; and the "tip" 
habit, though discouraged by plaintiff, is incurably journalistic. 

[1] If the facts are as we hâve now found them, no party asserts 
that the acts restrained by the injunction as issued can be justified, 
either in law or morals. The right to proceed in equity to restrain in- 
ducing to breach of contract we hâve recognized in American, etc., Co. 
V. Keitel, 209 Fed. 351, 126 C. C. A. 277; and the inequity of seeking 
profit by procuring the breach of any confidential relation by an em- 
ployé is fully considered in Peabody v. Norfolk, 98 Mass. 452, 96 Am. 
Dec. 664, and Dodge Co. v. Construction, etc., Co., 183 Mass. 62, 66 
N. E. 204, 60 L. R. A. 810, 97 Am. St. Rep. 412. The relations (inter 
sese) of the members of the Associated Press are quite as confidential 
as those of master and trusted servant ; the same reasoning applies. 
The order, so far as attacked by defendant's appeal, we consider grant- 
ed in the fair exercise of discrétion, and therefore proper. 

Plaintiff's appeal, being from a refusai to grant injunction pendente 
lite, is of an inf requent kind ; but still more rare is the présentation by 
such appeal of a clear-cut question of law, upon undisputed facts, large- 
ly admitted in the pleadings. Thèse facts enable us to render opinion 
without danger of even seeming to trench upon discretionary matters. 
We are practically requested to act by the District Court itself. 

There is no difficulty in discriminating between the utilization of 
^'tips" and the bodily appropriation of another's labor in accumulating 
and stating information. As a matter of fact, one who, on hearing a 
rumor or assertion, investigates and vérifies it, whether with much or 
little effort, acquires knowledge by processes of his own ; the resuit is 
his. In ail the relations of hfe, most of what most of us say we know 
is but the résuit of verifying "tips," given, consciously or unconsciously, 
ty thosè in our environment. As a màtter of law or rule, it is impossi- 
ble to say in advance what measure of investigation or vérification must 
satisfy the censor, and the law does not seek to compel the vain or im- 
possible. Doubtless there hâve been, and will be again, instances where 
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the asserted or pretended investigation is but an excuse for appropria- 
tion, where no reasonable man ^vou]d believe that any effort had been 
made, except to conceal the absence of original work, but no such case 
is before us. 

What is before us, and on the pleadings, is whether it is lawf ul, and, 
if unlawful, whether equity affords a remedy, for the admitted prac- 
tice or habit of appropriating from bulletins and early éditions the re- 
suit of plaintiff's labors, and sèlling or otherwise gainfully using the 
same, either in the plaintiff's form or after passing it under the hand 
of a "rewrite" man. This adjective is the trade description of one who 
changes the language or séquence pf some composition of words ; his 
labors do not change the substance, and are immaterial to the présent 
controversy. 

Défendant justifies bodily appropriation without independent investi- 
gation, because (1) ail plaintiff ever has in possession or .for communica- 
tion are facts; (2) ail défendant takes are facts, and (3) there can be 
no property in facts ; but (4) if there be any such property it is lost at 
the moment any member of plaintiff, in accordance with its own rules, 
publishes said facts by showing a bulletin or distributing an édition. 

Plaintiff replies that it is (a) untrye that facts alone constitute its 
stock in trade ; it deals in news ; and (b) in news there is a property 
right recognized by reasbn and authority. Further (c) such property 
right inures to and persists in the plaintiff entity and each one of its 
members, and (d) is not exhausted by the act of a single member, which 
act is (e) improperly called by défendant "publication," a word inap- 
propriate to "news," which is not literary property. Finally (f) plaintiff 
complains of defendant's admitted practiçes as unfair compétition. 

[2] (1, 2, a) With the existence of a truth, with phys'ical facts per 
se, neither plaintiff nor défendant is concerned ; for them facts in that 
absolute sensé are but as ore in a mountain or fish in the sea — valueless 
unless and until by labor mined or caught for use. Nor ^re facts, 
even after ascertainment, newç, unless they hâve that indefinable quali- 
ty of interest, which attracts public attention. Neither is news always 
synonymous with facts, in the sensé of verity ; indeed, much news ulti- 
mately proves fîctitious, yet it is excellefit news notwithstanding. The 
word means no more (laying aside hoaxing and intentional falsehood) 
than apparently authentic reports of current events of interest. 

When one copies a statement from a bulletin, he cannot assei't himself 
to be possessed of any certain fact other than that of his own appropria- 
tion. The only fact he knows is that the bulletin maker made an as- 
sertion ; but he has taken the news, because that is what the bulletin 
proclaimed, if its maker was skillful in his business. 

[3] (3, b) Whether there is or can be any property in facts per se,, 
any more than there is in ideas or mental concepts, is a metaphysical 
query that can be laid aside; for there is no doubt, either on reason 
or authority, that there is a property right in news capable of and en- 
titled to légal protection. Property, nomen, generalissimum-, covers 
everything that has an exchangeable value (The Slaughter House Cases,. 
16 Wall. 127, 19 h. Ed. 915); that news possesses the quality stated,. 
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seems obvious enough, when it is observed that défendant takes it, in 
order to exchange it against dollars. 

Spécial or trade news of divers kinds constitute property, as bas of ten 
been decided (Hunt v. Cotton Exchange, 205 U. S. at 322, 27 Sup. Ct. 
529, 51 L. Ed. 821 ; Dr. Miles Co. v. Park, 220 U. S. at 402, 31 Sup. 
Ct. 376, 55 L. Ed. 502; Board of Trade v. Christie Co., 198 U. S. 236, 
25 Sup. Ct. 637, 49 L. Ed. 1031, affirming Board of Trade v. Kinsey, 
130 Eed. 507, 64 C. C. A. 669, 69 L. R. A. 59, and citing with approval 
National Telegraph, etc., Co. v. Western Union Co., 119 Eed. 294, 56 
C. C. A. 198, 60 L. R. A. 805 ; Dodge Co. v. Construction, etc., Co., 
183 Mass. 62, 66 N. E. 204, 60 L. R. A. 810, 97 Am. St. Rep. 412 ; Ex- 
change, etc., Co. V. Central, etc., Co., 2 Chan. [1897] 48; Kiernan v. 
Manhattan, etc., Co., 50 How. Prac. [N. Y.] 194; Board of Trade v. 
Cella, etc., Co., 145 Eed. 28, 76 C. C. A. 28) ; and the point was assumed 
as settled by us in Board of Trade v. Tucker, 221 Eed. 305, 137 C. C. 
A. 255. 

There is no distinction entailing a légal différence, between news of 
the priées of corporate securities or commodities, of sporting events, 
or opportunities of profitable contracting, and news of current politi- 
cal, social, or national events. Both require labor and expense in 
acquisition, transmission, and dissémination, both hâve exchangeable 
values, and ail alike lose by exposure the quality of news, which, when 
it becomes history, may remain important, but its commercial value has 
largely gone. 

In the National Telegraph Case, 119 Eed. 300, 56 C. C. A. 198, 60 
L. R. A. 805, the property rights of the "great news agencies" were 
ref erred to as existing for the same reasons as obtained in respect of 
market quotations, and, as we hâve indicated, that décision was approv- 
ingly cited by the Suprême Court in the décision which we think 
settled the gênerai proposition that ail news as commercially sold is 
property. 198 U. S. 236, 25 Sup. Ct. 637, 49 L. Ed. 1031. 

Assuming, now, the existence at some time of some property right in 
plaintiff and to its news, the qualities producing exchangeable value 
may be noted. Regularity and reliability, the fruits of organization and 
expenditure, are of course necessary ; but ail that is vain unless the news 
is fresh, early, and, if not always first in point of time, as prompt as any. 
Time is of the essence, and the basic question on this branch of the dis- 
cussion is : How long does the property quality endure in news ? 

[4] (4, c, d, e) Plaintiff is a membership corporation, its members 
co-operate in newsgathering, and each has in his own locality a several 
right to and ownership in the results of plaintiff's labors, viz. the news. 
The rights of members, whether printing in Duluth or Galveston, New 
York or San Francisco, are equal, and the aggregate of their rights is 
the plaintiff's right. If it be admitted that plaintiff's right of property 
in its news once existed, such existence was for the benefit of ail its 
members, who, however (owing to the earth's method of rotation), can- 
not simultaneously exercise their several rights. Yet ail exercise them 
at the same hour of their several days. 

It is sought, if not to limit the doctrine of property in news to the 
time during which it remains locked up in the breast of its gatherer, 
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to interpret the décisions cited as meaning only that news is "like a trade 
secret" (198 U. S. 250, 25 Sup. Ct. 637, 49 L. Ed. 1031), lost whert 
divulged in the course of business. Doubtless the analogy of restrain- 
ing in equity wrongful knowledge of private business methods was very 
useful in developing the doctrine that the "courts ought to protect in 
every reasonable way" the "valuable right of property" in information, 
Dodge Co. V. Construction, etc., Co., supra. But news is far more than 
a trade secret, for that must remain private to hâve its best value, 
while news is obtained for publicity alone. The true line of décision 
is indicated by the conclusion of the court in the Christie Case — that 
the "information will not become public property until the plaintiff has 
gained his reward." 198 U. S. 251, 25 Sup. Ct. 637, 49 L. Ed. 1031. 
Of course, this means his reasonable reward, and, as in that instance 
of trade quotations, divulging the same to one patron's office full of cus- 
tomers did not reasonably terminate plaintiflf's property, so hère it is 
reasonable and just that each member of plaintiff and plaintiff itself 
should hâve a property right in its news until the reasonable reward of 
each member is received, and that means (with due allowance for the 
earth's rotation) until plaintifif's most Western member has enjoyed his 
reward, which is, not to hâve his local competitor supplied in time for 
compétition with what he has paid for. Surely this is a modest limit 
of rights. 

But the foregoing is thought to be avoided, if not controverted, by 
dwelling on the word "publication," and insisting in substance that 
when (e; g.) a single New York paper (being a member of plaintiff) 
prints an item and sells a copy of that édition, ail the world can copy 
a.'^ it pleases, to any extent and for any purpose, commercial or other- 
wise, because nothing but copyright protects that paper, and copyright 
does not cover statements of fact, but merely their literary dress or 
form. 

[6] The argument assumes that what plaintiff is interested in, and is 
trying to préserve, is literary property, or anything capable of copy- 
right protection. It may be granted that the newspaper first giving out 
the news in question is copyrighted, that fact statements are not thereby 
protected as such, and that publication at common law terminated an 
author's rights in his manuscript and the fruits of his brain ;^ yet it 
still remains true that plaintiff's property in news is not literary at ail, 
that it is not capable of copyright, and that "publication," as that word 
is used in the long line of décisions regarding literary rights, has no de- 
terminative bearing on this case. No one bef ore ever attributed to pub- 
lication a sensé that would limit a lawful business to a few degrees of 
longitude. The word is legally very old, and of no one certain meaning. 
Publication of évidence in equity or admiralty, of banns, of libel, etc., 
bears but remote relation to the act which is thought once to hâve ter- 
minated an author's property, and now is a requisite to statutory copy- 

1 This Is the gênerai view. Werckmelster v. American, etc., Co., 1S4 Fed. 
.321, 69 O. C. A. 553, 68 h. R. A. 591 ; Tribune Co. v. Associated Press (C. O.) 
116 Fed. at 127 ; Holmes v. Hurst, 174 U. S. 85, 19 Sup. Ct 606, 43 L. Ed. 904. 
Thé opposite opinion is dlrertingly sustalned by Mr. Augustine Blrrell in 
"Authors in Court," found among "Kes Judicatœ." 
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right. The thought, however, running through ail the uses of the word, 
is an advising of the public, a making known of something to them for a 
purpose. It f ollows that the crucial inquiry is as to that purpose : Is 
it lawful? 

In ail the "quotation" cases, it was held that the purpose of the pub- 
licity given was not to let other people sell the quotations, and that that 
purpose was lawful.^ As we put it in the Tucker Case, 221 Fed. 307, 
137C. C. A. 255: 

"The postlng of • * • quotations on a blackboard • • * Is not the 
sort of publication whlch wlU termlnate complalnant's property rlght In them." 

Thus it appears that not ail publications are alike, and this is true, 
even under the Copyright Acts. In Werckmeister v. American, etc., 
Co., 134 Fed. 321, 69 C. C. A. 553, 68 L. R. A. 591, an opinion by 
Townsend, J., of which it has been said that it "left little to be added 
to the discussion" (American Tobacco Co. v. Werckmeister, 207 U. S. 
299, 28 Sup. Ct. 72, 52 L. Ed. 208, 12 Ann. Cas. 595), that learned judge 
said that the use of "publication" without explanation or qualification 
was unfortunate. "The nature of the property in question in large 
measure détermines the extent of public right." And it was held that 
unless there was an "abandonment of copyright or dedication to the 
public," the owner of a thing capable of copyright could "expressly or 
by implication confine the enjoyment of such subject to some occasion 
or definite purpose." 

We hâve assumed the newspaper flrst printing to be copyrighted, and 
no doubt its publication of its early édition was a gênerai publication ; 
but it could not copyright, abandon, nor destroy what it did not own, 
and it did not own plaintiff's property in the news, nor that of its own 
fellow members in California. It did own the right to print in New 
York, but we discover no magie in the word "publication" which takes 
away or terminâtes the rights of others. 

Plaintiff's purpose in f urnishing the (e. g.) New York paper with news 
was to hâve a use made of it not inconsistent with its own reasonable 
reward for its labor from its property and that of ail the other mem- 
bers of plaintiff. That measure of use and reward is lawful ; défend- 
ant deprives plaintiff thereof , and can show no equities ; theref ore de- 
fendant should be enjoined. 

[5] (f) Unfair compétition, like ail oft-uttered légal phrases, has 
acquired rather a narrow use. In McLean v. Fleming, 96 U. S. 251, 
24 L,. Ed. 828, a décision which is near the foundation of American 
case law on this subject, it was said that what equity enjoins the wrong- 
doer from depriving another of is "the advantage of celebrity." This 
thought has led to the f eeling that what a plaintiff must be robbed of is 
the good will and business ease resulting from his well-known name, 
or the attractive dressing, wrapping, or form of his product ; that such 
robbery must be by imitation ; and that the test of such imitation is the 
effect upon the public, or that part thereof likely to require wares such 
as those in controversy. 

2 Board of Trade v. McDearmott (O. O.) 143 Fed. 188, Is probably the most 
extrême Instance of publicity, not amountlng to abandonment, i. e., to the 
klnd of "publication" hère contended for. 
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But thîs is not ail the law, nor the only sort of unfairness in busi- 
ness methods, practiced by a competitor, and resulting in a continuing 
tort, for which the law affords no adéquate remedy — that cornes under 
the condemnation of equity. If défendant appropriated from an early 
édition of a New York paper what it wanted, and sold it, as extracted 
from said newspaper or as obtained per Associated Press, such action 
would still be obnoxious to what we hâve said concerning plaintifï's 
property rights in the news procured by itself ; but, since no déception 
would be wrought upon the public, no action for unfair compétition 
would lie along the lines just indicated. When and if such appropriat- 
ed news is sold as the fruit of defendant's own efforts, and under its own 
name, it is a plain case of déception, assuming defendant's customers 
to be honorable men, anxious for good wares ; an assumption necessari- 
ly made, in the absence of évidence to the contrary, Yet an action of 
such nature would lack the élément of imitation, usually relied upon. 

Equity, however, is not stayed because a name does not fit, or one is 
not at hand to accurately describe a wrong of a kind necessarily infre- 
quent. If défendant takes what some one else owns, and sells it as of 
right, in rivalry with the owner, such compétition is more than unfair; 
it is patently unlawful and the wider term comprises the narrower. 
But, laying aside the right of property as the ultimate foundation of 
suit, the business method of selling, in compétition with plaintiff and 
its members, something falsely represented as gathered by défendant 
otherwise than from bulletins and early éditions, is unfair, because it 
is parasitic and untrue. It is immoral, and that is usually unfair to 
some one.° 

The flexibility of equity in granting relief against unfair methods of 
business was well stated by Ingraham, J., in Burrow v. Marceau, 124 
App. Div. 665, 109 N. Y. Supp. 105 : 

"No hard and fast rule can be laid down, » • • where It Is elearly 
establlshed that an attempt is being made by one person to get the business 
of another by • • * fraud and deeeit a court of equity wlll" intervene.* 

And in Weinstock v. Marks, 109 Cal. 529, 42 Pac. 142, 30 h. R. A, 
182, 50 Am. St. Rep. 57, it was said : 

"Equity does not concern Itself about the means by whleh wrong Is done ; It 
deals with the resuit of the fraud, whleh moves the arm of the law and 
strikes down ail efforts, where fraud is practiced In securing the trade of a 
rival dealer." 

To commercially distribute news not gathered by the sender is 
under the facts shown hère an invasion of property rights; to send it 
out as one's own labor is marked by that dolus which is fraud, and that 
is the basis of the doctrine of unfair compétition in its wide sensé. 

3 Décisions granting relief from compétition without the usual imitation 
éléments, but with the fraud apparent, are Morgan v. Wendover, 43 Fed. 420, 
10 h. K. A. 283 ; American, etc., Co. v. De Lee, 67 Fed. 329 ; Barnes v. Pierce 
(C. O.) 164 Fed. 213 ; Fonotipla Co. v. Bradley (0. C.) 171 Fed. 951 ; Prest-o- 
Llte V. Davis {O. O.) 209 Fed. 917, afflrmed 215 Fed. 349, 131 O. O. A. 491; 
Prest-o-LIte v. Heiden, 219 Fed. 845. 135 O. C. A. 515, L. R. A. 1915F, 945. 

* See this principle applled to enjoln a competitor from imita ting the fash- 
ion of a model gown, bought from plaintiff by pretendlng to be an Intending 
wearer. Montegut v. HIckson, 164 N. Y. Supp. 85S. 
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Since (to summarize the matter) any bodily taking for sale of plain- 
tiff's news, without other labor than the perception thereof , before the 
reasonable reward of industry is secured as above indicated, is an un- 
lawful invasion of property rights, and any sale thereof in compétition 
with plaintiff under pretense of individual gathering thereof is a tort 
of the nature of unfair compétition, the plaintifif's motion for injunc- 
tion should hâve been granted substantially as made. 

The order appealed f rom is modified, as indicated, and the cause re- 
manded, with directions to issue injunction against any bodily taking 
of the words or substance of plaintiff's news, until its commercial 
value as news has, in the opinion of the District Court, passed away. 
The exact form of words to be used, and the insertion or omission of a 
definite time limit on copying and sale, will be settled in the court be- 
low in any manner not inconsistent with this opinion. One bill of 
costs in this court to plaintiff. 

WARD, Circuit Judge (dissenting in part). A distributor of news 
— that is, of his information about things that hâve happened — neither 
invents, nor composes, nor manufactures anything; nor does he sup- 
ply something which the public buys because it believes it originates 
with him and wants his article; nor does heown the news, but only 
his knowledge of the ne\ys. Therefore analogies from property 
created or protected by the patent, copyright, or trade-mark statutes, 
or by the principles regulating unfair compétition, are wholly inap- 
plicable. The distributor's knowledge of news which he has gathered 
is his property, so long as he keeps it to himself or cOmmunicates it 
only to others on condition that they will do so. He will be pro- 
tected against any one who surreptitiously obtains this information 
from one of his members, subscribers, or employés, or by any form 
of pilfering or unfair meâns. Such were the cases of Kiernan v. 
Manhattan Co., 50 How. Prac. (N. Y.) 194 ; Exchange Co. v. Gregory, 
1 Q. B. D. (1896) 147; Exchange Co. v. Central Co., 2 Chancery (1897) 
48; Peabody v. Norfolk, 98 Mass. 452, 96 Am. Dec. 664; Dodge Co. 
v. Construction Co., 183 Mass. 62, 66 N,. E. 204, 60 h. R. A. 810, 97 
Am. St. Rep. 412; Board of Trade v. Hadden Co. (C. C.) 109 Fed. 
705; National News Co. v. W. U. T. Co., 119 Fed. 294, 56 C. C. 
A. 198, 60''li. R. A. 805 ; Illinois Commission v. Cleveland Tel. Co., 
119 Fed. 301, 56 C. C. A. 205; Board of Tradè v. Christie, 198 
U. S. 236, 25 Sup. Ct. 637, 49 L. Ed. 1031; Board of Trade v. 
Cella, 145 Fed. 28, 76 C. C. A. 28 ; Board of Trade v. Tucker, 221 
Fed. 305, 137 C. C. A. 255 ; Hunt v. Cotton Exchange, 205 U. S. 
333, 27 Sup. Ct. 529, 51 L. Ed. 821. In every one of thèse cases the 
court found that the défendant got the news or the quotations sur- 
reptitiously, and enjoined him for that reason. They abundantly sup- 
port an injunction on the first grounds mentioned in the opinion of 
the court. 

But if the distributor publishes, to use a word in this connection 
which I think has been unreasonably criticized, or abandons or dedi- 
cates or communicates his information to the world, his right of 
property in his information and his right to be protected against the 
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use of ît is gone. The Suprême Court in the Christie Case, supra, 
198 U. S. 250, 25 Sup. Ct. 637, 49 L. Ed. 1031, likened property in 
news to property in trade secrets. The two are strikingly similar. 
The owner of a trade secret will be given protection against any 
breach of confidence in respect to it by his employés and against any 
dishonest discovery of it by third parties. If, however, he communi* 
cates the secret to ailother without condition, or if any one by his 
own efforts, for instance, by analysis of a secret compound, leams 
how it is made, suchperson may use it without any accountability to 
the original discoverer. That the discoverer spent much time and 
money in discovering the secret would not be regarded as a reason 
vvhy such persons, learning it honestly, should not make use of it. 

In this case the complainant furnishes news to its members for 
the express purpose of their putting it on their bulletin boards and 
issuing it to the public in their newspapers. This is what they live 
on. After this it seems to me pure fiction to say that any property 
in the distributor survives. Everything in the nature of a confidence 
about the communication has ceased. That the rotation of the earth 
is slower than the eleçtric current is a physical fact the complainant 
must reckon with in doing its business. That news dedicated to the 
public with the complainant's consent by the moming newspapers 
in New York can be telegraphed in time to appear in the morning 
newspapers of San Francisco cannot qualify the légal effect of the 
dedication. 

There being not the least évidence of anything fraudulent or under- 
handed in this method of obtaining news, I think the injunction should 
be denied. 



A. G. WINEMAN & SONS v. REEVBS et al. 

(Circuit Court of Appeals. Fiftb Circuit. October 4, 1917.) 

No. 2904. 

1. Action <S=»37-r-EEROB as to Poem — Tbansfe». 

Under equlty raie 22 (198 Fed. xxiv, 115 C. C. A. xilv), provldlng that, 
If It shall \appear that a suit commenced in equity should hâve been 
brought on the law side of the court, it shall be forthwith transferred to 
the law side, If the right asserted by plalntiffs was the légal tltle to land 
shown to be In defendant's possession, and what they sought was the pos- 
session and eijoyment of such land, this would not hâve justifled the dis- 
mlssal of a bill in equlty, but the suit should hâve been ordered transfer- 
red to the law iSlde of the court. 

2. Courts <®=5262(3) — Fkdebal Courts— Equitt Jueisdiction— Inadeqtjaot 

OF LEGAL RîîMEDT. 

Where plaîntiffs had légal tltle to unlnclosed tlmber river bottôm land 
and the right to its potesëssion, and had euch possession thereof as the 
character of the land made reasonably praeticable, and défendants were 
not in possession thereof, but, under unfounded clalms of ownershjp, had 
trespassed upoj^; and got timber from It, and, unless enjoined, would con- 
tinue to do so, the remedy at law was inadéquate, so as to authorlze the 
maintenance of à bill In equlty to déclare defendant's clalms of tltle void 
and conflrm plalntiffs' tltle. 

^s^For otber cases see saine toplc & KEY-NUUBES In ail Key-Numbered Dlgests & Indexai 
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3. CouBTS >S=262(3) — Fedebal Courts— Bquitt Jtjbisdiction — Inadeqdact 

OF Légal Remedt. 

Under Code Miss. 1906, §§ 54^552, permlttlng a bill to be maintained 
to confinn plaintlffs' tltle to land claîmed by défendant, whether plaintiffs 
are in possession or not, such enlargement of équitable right may be en- 
forced in a fédéral court of equity, unless plaintiffs bave an adéquate and 
equally efficient remedy at law. 

4. States <S=>12(2) — Bodndaries — Stkeams. 

The rule that a riparian proprietor of land bounded by a stream, the 
banks of which are changed by the graduai and Imperceptible process of 
aeeretion or érosion, continues to hold to the stream as hîs boundary, but 
that, where the stream suddenly and perceptlbly abandons its old ehan- 
nel, the boundary remains at the former Une, Is equally applicable to the 
boundary between two states. 

5. States <S=>12(2) — Boundabies — Stkeams. 

Where the Mississippi river's change of its main channel from.the route 
around a bend to a route through a chute Intersectlng the penlnsula form- 
ed by the bend was due to a distinctly manlfested diversion of a larger 
volume of water through the chute, and Its action was visible and violent, 
and accompanied by the rapid caving of the banks of the chute and the 
carrying away of adjacent soil, with tlie timber on It, and cattle were car- 
ried off by the torrent, with the land on which they happened to be, there 
was such a change in the channel of the river as had no effect upon the 
boundary between the states of Mississippi and Arkansas. 

6. Navigable Watebs <g=544(3) — States <g=>12(2) — Boundabies— AccEETioNa. 

Where the Mississippi river suddenly abandoned its old channel and 
formed a new channel, so that a considérable body of land formerly on 
one slde of the river was thereafter on the other, the center Une of the 
old channel, which before was a boundary subject to change of location 
by aeeretion and érosion, became a fixed and unvarylng boundary, unaf- 
fected by changes afterwards occurring In either the new channel or in 
the old bed of the river, though under water, and graduai and Impercepti- 
ble accretlons to the Arkansas shore Une of the old channel did not en- 
large the State of Arkansas, or diminish the area of the state of Missis- 
sippi, or add to or lessen what was included within the boundary Unes of 
the subdivisions of land in the two states which were contiguous and had 
the old channel as a common boundary. 

Appeal from the District Court of the United States for the North- 
ern District of Mississippi ; Henry C. Niles, Judge. 

Suit by A. G. Wineman & Sons against W. D. Reeves and others. 
From a decree dismissing the bill, plaintiffs appeal. Reversed and re- 
manded. 

Gerald Fitz Gerald, of Clarksdale, Miss. (George F. Maynard, of 
Clarksdale, Miss., and Hugh C. Watson, of Greenville, Miss., on the 
brief), for appellant. 

D. A. Scott, of Clarksdale, Miss., F. A. Montgomery, of Tunica,. 
Miss., and J. B. Daggett, of Marianna, Ark., for appellees. 

Before FARDEE and WALKER, Circuit Judges, and FOSTER, 
District Judge. 

WALKER, Circuit Judge. The appellants, A. G. Wineman & Sons, 
brought two suits, one of them in the chancery court of Tunica county, 
Miss., against W. D. Reeves, J. D. Asher, John P. Moore, and A. C. 
Sexton, the bill in which averred that the complainants are the true 
and lawful owners of described lands, including accretions thereto, al- 

®=:;>For oUier cases see sama topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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leged to be in said Tunica county, that the défendants falsely claim to 
own part of said lands and timber growing on parts thereof, and under 
said claims hâve been entering upon said lands and cutting and remov- 
ing timber theref rom, and, unless restrained, will continue so to do ; 
and the bill prayed that the claims of title asserted by the défendants 
be declared void and held for naught, and that the title of the complain- 
ants to said land, including accretions and standing timber, be in ail 
things confirmed. The other suit was one in replevin, brought against 
the appellee J. D. Asher in the circuit court of the same coiinty for the 
recovery of logs eut from land described in the bill in the first-men- 
tioned suit. Each of the suits was removed to the United States Dis- 
trict Court for the Northern District of Mississippi. In that court, by 
agreement of the parties, the tvvo suits were consolidated and tried as 
one; the agreement providing that the décision in the consolidated suit 
should be binding and conclusive on ail the parties to both suits. The 
resuit of such trial was a decree dismissing the appellants' bill of com- 
plaint; that decree reciting that, the court "being satisfied that none of 
the lands in controversy, as described in the pleadings, are now, or 
were at the commencement of this suit, located and situated in the state 
of Mississippi ; that said lands were formed by changes in the channel 
of the Mississippi river, caused by graduai érosion of the Mississippi 
shore, and were not formed by avulsion, and are accretions to the origi- 
nal lands on the Arkansas shore, and ail of said lands are located and 
situated in the state of Arkansas ; and that the plaintifïs are not own- 
ers of the land in controversy, and are not entitled to the relief prayed 
for, or to any other relief whatsoever." The appeal is from this de- 
cree. 

The main channel of the Mississippi river as it was in 1824, when 
the Arkansas shore opposite Tunica county, Miss., was surveyed and 
platted, and in 1836, when the Mississippi shore, including that of Tuni- 
ca county, was surveyed andiplatted, and as it remained for many ycars 
afterwards, except ' for slight changes, due to accretions to one shore 
and érosions from the other, went, in the direction of the flow of the 
water, around a bend, calied Walnut Bend, turning from the westerly 
direction it had before the bend was reached to a northwesterly direc- 
tion, and then turning again and going in a southerly direction. The 
resuit was that the land within the bend was a peninsùla, extending from 
. the Mississippi mainland in a northerly direction, except that there were 
two chutes, the northerly one calied Whisky Chute, and the one far- 
ther south calied Bordeaux Chute, through which there was, except 
when the river was quite low, sottie flow of water from the part of the 
river in the upper reach of the bend to the part in the lower reach of the 
bend. The island made by what was eut off by the first-mentioned 
chute was calied Whisky Island, and another island, which was larger 
and farther south, and was bounded on the northwest by Whisky 
Chute and on the southwest by Bordeaux Chute, was calied Bordeaux 
Island. Many years ago, about 1869, or a little, though not rhuch, later, 
but exactly when was not satisfactorily proved by the évidence, the 
main channel of the river ceased to be around Walnut Bend. When 
this change first occurred, the new route of the main channel was 
through Bordeaux Chute. A resuit of the greater volume of the wa- 
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ter of the river forcing its way through that chute was that the river 
overflowed the part of the peninsula which was east of that chute and 
washed away much of its surface. This process continued for several 
years, while the main channel was working its way îarther south. 
Many years before the two suits mentioned were brought in 1914 the 
main channel of the river had shifted so far to the south that not only 
ail of Whisky Island and the greater part of Bordeaux Island, but 
also five fractional sections of land which formerly constituted a part 
of the mainland of Tunica county, were north of the northern shore of 
the river ; whereas, formerly both of the islands and ail the land with- 
in the boundaries of the subdivisions mentioned were on the other side 
of the river. What the plaintiffs claim to be the owners of is a large 
part of this land, with the accretions thereto, which is now north of 
the river, much of which was covered by the river before it reached its 
présent channel. It gradually emerged again as the channel shifted 
farther south; new deposits being made where the force of the cur- 
rent in the main channel had scoured ofï the surface. It was admitted 
that the plaintiffs hâve a chain of deeds straight from the United 
States to ail of this land as origitially surveyed by the United States 
government in the year 1836, or thereabouts, and shown by the maps 
and plats of said survey to hâve been included in the state of Missis- 
sippi. 

From the averments of the bill it is to be inferred that the plaintiffs 
understood that the contested claims setup by the défendants included 
only land which had emerged between the shore line of the subdivisions 
owned by the plaintiffs as it existed before the channel of the river de- 
serted Walnut Bend and went through Bordeaux Chute, and where the 
middle of the old channel was before that change occurred, apd a long- 
time right to eut timber on the remainder of such new land. The an- 
swers of the défendants so delineated the boundaries of the land claim- 
ed by them as accretions to subdivisions of land in Arkansas which 
they owned as to make their claims cover, not only land which had 
emerged in the space covered by the water of the river when it went 
around Walnut Bend, but also land south of the old Mississippi shore 
line of the subdivisions patented to the plaintiffs' predecessors in title, 
which had been submerged by the river and emerged again as the chan- 
nel shifted farther to the south. 

[1, 2] It was urged in the argument made in behalf of the défend- 
ants that the action of the court in dismissing the bill is sustainable on 
the ground that it was not made to appear that the remedy at law avail- 
able to the plaintiffs was inadéquate. The terms of the decree make it 
apparent that the dismissal of the bill was due, not to a conclusion that 
the plaintiffs had failed to show that their remedy at \av/ was inadé- 
quate, but to the conclusion that the land which was the subject of con- 
troversy in the suit was beyond the territorial jurisdiction of the court. 
Even if it was true, as contended by counsel for défendants, that the 
right which the plaintiffs asserted was the légal title to land shown to 
be in the possession of the défendants, and that what they sought was 
the possession and enjoyment of that land, this would not hâve justi- 
fied the dismissal of the bill ; as, if such was the nature of the suit, the 
245 F.— 17 
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proper decree to be rendered, pursuant to equity rule 22 (198 Fed. 
xxiv, 115 C. C. A. xxiv), was, not one dismissing the bill, but one or- 
dering the transfer o£ the suit to the law side of the court, to be there 
proceeded with pursuant to the requirement of that rule. Corsicana 
National Bank v. Johnson, 218 Fed. 822, 134 C. C. A. 510. But the 
situation disclosed by the record indicates that the légal remédies avail- 
able to the plaintiffs were inadéquate. While the bill does not explicitly 
aver that the plaintiffs were, at the time the suits were brought, in ac- 
tual possession of the land they claimed, it does show that they had the 
légal title to it, and had the right to possess and enjoy it. And there 
was évidence to support a finding that the plaintiffs had such possession 
of the land they claimed, which was uninclosed timbered river bottom 
land, as the character of the land made reasonably practicable. The 
bill averred and the évidence showed, not that the défendants were in 
possession of any of the land claimed by the plaintiffs, but that, under 
unfounded claims of ownership, they had trespassed upon and eut tim- 
ber from it, and, unless enjoined, would continue to do so. 

[3] In the opinion in the case of Holland v. Challen, 110 U. S. 15, 
3 Sup. Ct. 495, 28 L. Ed. 52, in which it was held that a right given by 
a Nebraska statute to an owner of real property, whether in or out of 
possession, to maintain a suit against one claiming an adverse interest 
or estate in it, for the purpose of determining such estate and quieting 
the title, was enforceable in the United States court in favor of such 
an owner who was not in possession, it was said : 

"No adéquate relief to the owners of real property against the adverse claims 
of parties not in possession can be given by a court of law. If the holders of 
Buch claims do not seek to enforce them, the party in possession, or entitled 
to the possession — the actual owner of the fee— is helpless in the matter, un- 
less he can refeort to a court of equity." 

Such an enlargement of équitable right resulting from a state stat- 
ute may be enforced in a fédéral court of equity in favor of an owner 
of land not in possession, when the situation is such that the légal rem- 
édies available to such owner are inadéquate or less efficient than the 
one he seeks by bill in equity. Devine v. Los Angeles, 202 U. S. 313, 
26 Sup. Ct. 652, 50 L. Ed. 1046} Dick v. Foraker, 155 U. S. 404, 15 
Sup. Ct. 124, 39 L. Ed. 201 ; Gormley v. Clark, 134 U. S. 338, 10 Sup. 
Ct. 554, 33 L. Ed. 909; New Jersey & N. C. L. & L. Co. v. Gardner- 
I^cy Lumber Co., 178 Fed. 772, 102 C. C. A. 220. Under Mississippi 
statutes the bill filed by the plaintiffs was maintainable in the state 
court in which it was brought, whetlier the plaintiffs were or were not 
in possession of the land they claimed. Code Miss. 1906, §,§ 549-552. 
Upon its removal to the fédéral court, it was maintainable on the equi- 
ty side of that court, unless, under the circumstances existing at the 
time the suit was brought, the plaintiffs had an adéquate and equally 
efficient remedy at law. As the situation, as disclosed by the record, 
^as such as to justify the conclusion that the légal remédies available to 
the plaintiffs were inadéquate, we are not of opinion that it bas been 
made to appear that the suit is one calling for an order transf erriiig it 
to the law side of the court. 

"It. is the establlshed rule that a riparlan proprletor of land hounded by a 
«tream, the banks of which are changed by the graduai and imperceptible pro- 
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cess of accretlon or érosion, continues to hold to thé stream as his boimdary ; 
If hls land is increased, he Is not accountable for the gain, and If It is dimlnlsli- 
ed, he has no recourse for the loss. But where a stream suddenly and percep- 
tibly abandons Its old channel, the tltle is not afCected, and the boundary re- 
mains at the former Une." Philadelphia Co. v. Stimson, 223 U. S. 605, 624, 32 
Sup. et. 340, 346, 58 L. Ed. 570. 

[4-6] The rules stated are equally applicable, whether the question 
of boundary is one betweeen private proprietors or between two states, 
the common boundary of which is a river. If the center of the chan- 
nel is the boundary, however much its location may vary as the re- 
suit of graduai and imperceptible accretion and érosion, it remains the 
boundary. But if the change is violent and visible, and arises from a 
known cause, other than graduai and imperceptible accretion and éro- 
sion, such as a eut through which a new channel is f ormed, the thread of 
the stream as it existed when such change occurred continues to be the 
boundary. State of Nebraska v. State of lowa, 143 U. S. 359, 12 Sup. 
Ct. 396, 36 ly. Ed. 186. In the case last cited it was decided that a 
change of the boundary between the states of Nebraska and lowa did 
not resuit from an abrupt, visible change of the course of the Missouri 
river at a place where the river, having previously "pursued a course in 
the nature of an ox-bow, suddenly eut through the neck of the bow and 
made for itself a new channel." We think that it is made to appear 
by the évidence in the pending case that the disclosed change of the 
course of the Mississippi river, which resulted from its forcing for 
itself a new channel in another direction, was made in a manner quite 
similar to that of the chïuige of the course of the Missouri river which 
was under considération in the case just cited, and, as in that case, 
was without effect upon the boundary as it existed before the change 
occurred. While much of the évidence in the case is not clear and 
satisfactory, due largely to witnesses in their testimony making réf- 
érence to objects the location of which is not disclosed by the record 
on appeal, we think that it sufficiently shows by a decided prépondérance 
of it that the change of the river's main channel from the route around 
Walnut Bend to the route through Bordeaux Chute was due to a 
distinctly manifested diversion of a larger volume of water through 
that chute. In forcing for itself a new channel in a différent direction, 
the action of the river was visible and violent. Rapid caving of the 
banks of what before was only a chute or bayou, and the carrying 
away by the stream of adjacent soil, with the timber on it, marked 
the deepening and widening of the new passageway. Cattle were car- 
ried off by the torrent, with the land upon which they happened to 
be. There was apparently crédible testimony to support the conclu- 
sion that the change of the location of the main channel was so quickly 
effected that boats which kept in the channel in making regular runs 
up and down the river went around Walnut Bend going one way 
and followed the Bordeaux Chute route on the return trip. It was 
a case of the river so cutting out a new channel for itself that, after 
the change was effected, there was a considérable body of land on 
the side of the river other than the one it was on before. A resuit 
of such an adoption by the river of a new channel was that the cen- 
ter line of the old channel, which before was a boundary subject to 
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change of location, became a fixed and unvarying boundary, unaflfect- 
ed by changes afterwards occurriflg in either the new channel or in 
the old bed of the river afound Walnut Bend. The circumstance 
that, after the change of çhànnel was effected, that old bed was still 
under water, did not prevent or delay the transformation of the former 
middle Hne of the channel around the bend from a shifting to a fixed 
boundary. That boundary was no longer subject to be afïected by 
changes in the old' river bed, or in its shore Unes as they f ormerly 
existed. 

It is to be inferred from the évidence that the émergence of land 
where the bed of the river formerly was around Walnut Bend occurred 
a considérable time after the river had made for itself a new main 
channel through Bordeaux Chute. Such filling up of that old river 
bed as occurred was by a graduai process ; towheads, sandbars, and 
islands making their appearance above the surface of the water and 
gradually enlarging, while one or the other of the formerly existing 
shore lines encroached as the water receded "from it, until space 
formerly occupied by the river was no longer under water. Whether 
it was or was not a fact that this new land so formed first made its 
appearance as additions to land on the Arkansas side of the boundary, 
the fact that the boundary had ceased to be a shifting one before the 
new land was added to the old prevented the change from having the 
effect of enlarging the state of Arkansas or of diminishing the area 
of the state of Mississippi, or of adding to or lessening what was 
included within the boundary lines of the subdivisions of land in the 
two States which were contiguous and had as a common boundary a 
line which formerly, but no longer, was a shifting one. Though it 
was by means of graduai and. imperceptible accretions that new land 
was formed or built up from where the Arkansas shore line formerly 
was, until it extended beyond the boundary line of the two states, such 
a change in the surface conditions, in so far as it occurred after the 
boundary ceased to be a shifting one, was without effect on the title 
or ownership of the tracts the common boundary of which was fixed. 

The claims asserted by the plaintiffs included no land on the Ar- 
kansas side of the center line of the old channel around Walnut Bend, 
as that line was located when the river made for itself a new channel 
through Misissippi land, part of which was patented by the United 
States to the plaintiffs' predecessors in title. Our conclusion is that 
the court was in error in declining to pass on questions duly raised by 
the pleadings and évidence in the case, on the ground that the land in 
dispute is not a part of the state of Mississippi. 

Because of that error, the decree is rieversed, and the cause is re- 
manded for f urther proceedings not inconsistent with this opinion. 
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O'NEIL, Insurance Com'r, et al. v. WELCH et al. 

(Circuit Court ol Appeals, Thlrd Circuit. July 23, 1917. Rehearlng Denled 

October 4, 1917.) 

No. 2227. 

1. Courts <S=3259 — Fedebal Coubts— Jueisdiction. 

The fédéral court In the exercise of its gênerai equlty Jurlsdiçtion bas 
power to appoint a recelver on a stockholder's blll, fletermlne a corpora- 
tion's solvency, and distribute its assets, and no state statute can impair 
or destroy that power. 

2. Courts <S=>489(1) — Fédéral Court»— Jumsdiction. 

Under Act Pa. June 1, 1911 (P. L. 599), declarlng that whenever any 
domestic Insurance company Is Insolvent, or Is fouud after examinatlon 
In such condition that Its further transaction of business wlU be bazard- 
ons to its pollcy holders, or to Its credltors or to the publie, the Insurance 
Commissioner may through the Attorney General apply for an order dl- 
rectlng such corporation to show cause why the Insurance Commissioner 
should not take possession of Its property, conduct Its business, and dis- 
tribute Its assets, the state courts hâve spécial jurlsdiçtion to détermine 
the solvency of an Insurance company and distribute Its assets, whlch ju- 
rlsdiçtion is concurrent with that of the fédéral courts, to appoint a rci 
ceiver on a stoclibolder's blll, détermine such corporatlon's solvency, and 
distribute its assets. 

8. Courts <S=>493(1) — Jurisdiction — ^Concurrent. Jubisdiction.- 

Where twO courts hâve concurrent jurisdiétion in the sense that eaeh 
bas the same jurisdiction, such jurlsdiçtion should not be' conctirrèhtly In- 
voked and exercised, and that court whlch first obtains jurisdiction bas 
the right to proceed to a final détermination without the Inteirference of 
the other. 
4. Courts <g=497 — Jubisdiction— Test. 

Control over the property in controversy Is the test of jurisdiction. 

6. Courts <s=»500 — Jubisdiction — Ooncubbent Jurisdiction. 

Under Act Pa. June 1, 1911 (P. L. 599)*, provldlng that whenever any 
domestic Insurance company is Insolvent or Is found to bè In euch condi- 
tion that Its further transaction of business will be hazardous to its policy 
holders, or Its credltors, or the public, the Insurance Commissioner may 
through the Attorney General apply for an order directing such corpora- 
tion to show cause why the Insurance commissioner should not take pos- 
session of Its property, conduct Its business, and distribute its assets. The 
Insurance Commissioner by the Attorney General filed a suggestion In the 
state court and obtalned a rule directing the Insurance company to show 
cause why the commissioner should not take possession of Its property and 
why the court should not order liquidation of its business and dissolution 
of the company. Prlor to the hearing on the rule to show cause, but after 
It had been granted, a nonresident stockholder of the corporation filed a 
blll in the fédéral court praylng dissolution of tlie corporation and distri- 
bution of its assets, and a recelver was appointed by the fédéral court. 
The recelver Immedlately took possession of eorporàte property in hls 
reach. Held that, though the state court had not possession of the corpo- 
ratlon's property, yet, as such remedy was open to it and was necessary 
to a détermination of the proceedlng therein Instituted, ,(;he state court, 
though It had with the fédéral court concurrent jurlsdictiop, flrst obtaln- 
ed jurisdiction, whlch could not be ousted by the appointent of a re- 
celver by the fédéral court; the rule that actuàl seizure'of property is the 
test of jurisdiction not belng applicable in vIew of the nature of the pro- 
ceedlng In the state court. 

^=»For other cases see aame topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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6. CoNSTiTUTioNAL IiAw ®=3l29 — Impaibmknt of Obligation of Contracts— 

OhaHTEK RlGKTS. • . 

Notwlthatandïng Const. U. S. art. 1, § 10, Inhlbltlng the states from en- 
actli)g laws impairtng the obligation of contracts, and Const. Pa. art. 1, § 
7, an Insurance cômpaty has no cjiarter rlght In remédies prescrlbed for 
Its dissolution, and the state may raodify such remédies wlthout violatlng 
the constltutlonal provisions. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Suit by Homer G. Welch and another against the Union Casualty 
llnsurance Company, in.which Samuel W. Cooper was appointed re- 
ceiver. Pétition of J. Denny O'Neil, Insurance Commissioner, and 
Francis Shunk Brown, ■ Attorney General of the Commonwealth of 
Pennsylvania, was dismissed (238 Fed. 968), and petitioners appeal. 
Decree reversed. 

Joseph L,. Kun and William M. Hargest, Deputy Attys. Gen., and 
Francis Shunk Brown, Atty. Gen., for appellants. 

Percival H. Grahger and J. Howard Reber, both of Philadelphia, 
Pa., for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOI/LEY, Ci,rcuit Judge. This is an appeal from a decree of 
the District Court dismissing a pétition of the Insurance Commissioner 
and Attorney General of the Commonwealth of Pennsylvania, ask- 
ing the court to revoke its appointment of a receiver. The question 
is one of jùrisdiction growing but of a conflict between State and Féd- 
éral courts. As the facts are fully stated in the opinion of the Dis- 
trict Court ([D. Ç.] 238 Fed. 968), only a brief outline is necessary 
to the présent discussion. 

The Union Casualty Insurance Company was a corporation of the 
Commonwealth of Pennsylvania. Under insurance laws in force at 
the time of its incorporation (Act of April 4, 1873, P. L. 20; Act of 
May 1, 1876, P. X. 53), the Insurance Commissioner of the Common- 
wealth had gçneral supervision of insurance companies, with power 
to inquire concerning their solvency and management and to proceed 
against them when insolvent or f raudulently conducted. By the Act 
of June 1, 1911; the insurance laws of the Commonwealth of Pennsyl- 
vania were in part rçpealed arld with new provisions were reenacted 
in a comprëhensiye System of State control, covering the examination, 
régulation^ réhabilitation, liquidation and dissolution of insurance com- 
panies inCoPifièïâ.téd aïid doing business under the laws of that Com- 
monwealth (Acis bi JtJrië 1, 1911, P. L.-5'67, 581, 598, 599, 602, 604, 
607). The Act of June 1, 1911 (P- 1,.,599) provides, among other 
things, a method of proceeding against insolvent and f raudulently con- 
ducted insurance' companies, which, so far as it àffects the question in 
issue, is as f ëllbwS : , 

"That whenever'aiiy domestlc insurance company, association, sodety, or 
order, including »)! corporations, associations,, sodeties, and orders which are 
subject to examination by the Insurance Commissioner, or which are doing 

es»For 9tl>«r cases seeaapie toplc & K^T-NUMBER la ail Key-Numbered Dljiestg & Indexe* 
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or attemptlng to do, or representing that they are dolng, the business of insur' 
anee in thls Commonwealtli ; * * * (a) Is Insolvent; * * • or (e) Is 
found, after an examination, to be in such condition that its further transac- 
tion of business would be hazardous to its pollcy-holders, or to its credltors, or 
to the public * * • the Insurance Commissloner may, throngh the Attor- 
ney (ïeneral, apply to the Court of Oommop Pleas of Dauphin Oounty, or to 
the Court, of any county in which the principal office of such corporation ia 
located, for an order directing such corporation to show cause why the Insur- 
ance Commissloner should nOt take possession of its property and conduct Its 
business, and for such other relief as the nature of the case and the interests 
of Its pollcyholders, credltors, stockholders, or the public may requlre. 

"Sec. 2. On such application, or at any tlme thereafter, such court may, In 
Its discrétion, issue an Injunction restralnlng such corporation from the trans- 
action of Its business or disposition of Its property until the further order of 
the court. On the return of such order to show cause, and after a full hear- 
ing, the court shall either deny thé application or direct the Insurance Com- 
missloner forthwlth to;tal£e possession of the property and conduct the busi- 
ness of such corporation, and retain such possession, and conduct such busi- 
ness untll, on the application either of the Commissloner, through the Attor- 
ney General, or of such corporation, It shall, after a llke hearlng, appear to 
the court that the ground for such order directing the Insurance Commisslon- 
er to take possession bas been removed, and that the corporation can properly 
résume possession of its property and the conduct of its business. 

"Sec. 3. If, on a llke application and order to show cause, and after a full 
hearlng, the court shall order the liquidation of the business of such corpora- 
tion, such liquidation shall be made by and under the direction of the Insur- 
anée Commissioner, wbo shall be vested by opération of law wlth tltle to ail 
of the property, contracts, and rlghts of action of such corporation as of the 
date of the order so directing him to liquidate. • • • " 

On November 15, 1916, the Insurance Commissioner of the Com- 
monwealth of Pennsylvania, by the Attorney General, filed a sugges- 
tion in the Court of Common Pleas of Dauphin County (hereinafter 
called the State court), in conformity with the provisions of the quoted 
Act, and obtainéd a rule directed to The Union Casualty Insurance 
Company (hereinafter called the Insurance Company) "to show cause 
why the Insurance Commissioner should not take possession of its 
property, and to show cause why the Court should not order the liq- 
uidation of the business of the said cOmpany and the dissolution of the 
said corporation." 

Pursuant to the provision of the Act, that "On such application 
* * * such court may * * * issue an injunction restraining 
such corporation from the transaction of its business or disposition of 
its property," that court, at the time it received the suggestion and 
granted the rule, ordered, that : 

"Pendlng the further order of thls court, the said Union Casualty Insurance 
Company of Phlladelphla, Pa., Its officers, agents and employées, are hereiy 
enjoined and reatrainèd from transactlng any of the business of said Company 
or disposing of any of its property." 

The rule was made retumable November 29, 1916. On that day the 
Insurance Company appeared and filed its answer to the suggestion, 
with a prayer that the rule be continued to December 19, 1916. The 
continuance was granted. On December 18, 1916, the day before the 
return day of the rule, Homer G. Welch, a citizen of New Jersey, and 
Consolidated Investment Company, a corporation of Delaware, filed 
a stockholders' bill in the District Court of the United States for the 
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Eastern District of Pennsylvania (hereinafter called the Fédéral court), 
alleging solvencj' ai the Insurance Company and praying the appoint- 
ment of a receiver for the conservation of its property pending the 
adjustment of its difficulties. Although. the Insurance Company had 
already appeared and answéfed in the proceeding in the State court, it 
voluntarily appeared in the Fédéral court and filed an answer concur- 
rently with the bill,, admitting its allégations ; whereupdn the Fédéral 
court appointed a receiver. The receiver immediately took possession 
of ail assets of the Insurance Conipany' within his reach, and served 
certified copies of his appointmèilt upon the Attorney General of the 
Commonwealth of Pennsylvania and upon the judges of the State 
court. 

The State court, on December 19, 1906, the retum day of the rule to 
show cause, âcting appa.fently in ignorance of the proceeding in the 
Fédéral court of . the dày bçïore, prpc'eéded with its tiearing and enter- 
ed an order directing the dissolution of the Insurance Company açd the 
liquidation of its assets by the Insurance Cofflmissioner in the manner 
prescribed by law, the decree beiiig ëxpressly based on the finding that 
the Insurance Company was insolvènt and that its further transaction 
of business would be hazardous to its policyholders, its creditors and 
the public. On the next day, December 20, 1916, the ïnsurance Com- 
missiorier and the Attorney General, being then informed of the action 
of the Fédéral court, hasteneçl. to the Fédéral court and presented à 
pétition praying that it revoke its àppointment of a receiver. The Féd- 
éral court granted a rule to show cause why its order of àppointment 
should not be vacated, ^nd upon its return, dismissed the pétition and 
discharged the rule, in accordan,ce with an opinion filed ([D. C] 2SB 
Fed. 968). This is an appeal from that décision. 

The. déniai of the pétition by the Fédéral court was based upon its 
understanding that its àppointment of a receiver and his appropriation 
of the res prîor to the decree of dissolution but subsequently to the 
institution of proceedings in the State court vested jurisdiction in the 
Fédéral court so fuUy and completely that neither law nor comity re- 
quired its surrender to the State court. Judging from the considération 
given by the leamed District Judge to the gênerai subject of conflict 
of jurisdiction between State and Fédéral courts, we infer that the 
broad subject, with its many phases, was as elaborately discussed be- 
f ore him as it was bef ore us, raising many questions which we think 
are not in issue. 

As we view the case„it does not présent questions: — whether a Féd- 
éral court has powér to decree the dissolution of a corporation of the 
Commonwealth of Pennsylvania in a proceeding in which its jurisdic- 
tion first attached ; whether a Fédéral court has authority to super- 
sede and take away the gênerai control over Insurance companies vested 
by State statute in the Insurance Commissioner, before the Insurance 
Commissioner ,has in'the exercïse of his control bègun proceedings in a 
State court ; ' whether a Fédéral court has authority to supersede and 
annul action by a State court after proceedings there hâve been begun 
and jurisdiction has been acquir'ed; or, generally, whether a state law 
can lirait or impair the jurisdiction of a Fédéral court conferred by Act 
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of Congress, or whether a Fédéral court, having first acquired juris- 
diction, should in comity relinquish it to a State court in déférence to 
State statutes. Ail thèse questions were in some measure considered 
in the décision and argued on appeal. As wë view it, the case présents 
, the single question: Which court first acquired jurisdiction? No 
other question is in issue and no other will be decided. 

[1, 2] The starting point in this controversy, therefore, is the juris- 
diction of the two courts. It cannot be doubted that the Fédéral court, 
in the exercise of its gênerai equity jurisdiction, has power to appoint 
a receiver on a stockholder's bill, détermine a cùrporation's solvency 
and distribute its assets, and that no State statute can impair or destroy 
that power. It is equally clear that the. State court has power, in the 
exercise of its spécial jurisdiction, to détermine on the Attomey Gen- 
eral's suggestion the solvency of an Insurance corporation, deliver'its 
property to an ofifker with the function of a receiver, and distribute 
its assets; and that there is no Fédéral statute which impairs or de- 
stroys that power. Therefore, in considering the one question of priori- 
ty of jurisdiction, we assume that the Fédéral and State courts named 
hâve concurrent jurisdiction in the appointment of receivers and in ad- 
ministering the afïairs of insolvent corporations, though invoked and 
proceeded with in différent ways. 

[3] While the two courts hâve concurrent jurisdiction in the sensé 
that each has the same jurisdiction, it is the policy of the law that the 
jurisdiction of both shall not be concurrently invoked and exercised; 
hence it is a well settled rule that as between two courts having concur- 
rent jurisdiction of the subject of an action, the court which first ob- 
tains jurisdiction has the right to proceed to its iinal détermination with- 
out interférence from the other. Pitt v. Rodgers, 104 Fed. 387; 389, 
43 C. C. A. 600. In our mixed System of State and Fédéral jurispru- 
dence, such a rule is found not only désirable but necessary. It was 
therefore early held (Taylor v. Tainter, 16 Wall. 366, 21 L. Ed. 287), 
that : 

"Where a state court and a court of the United States may each take Jurls» 
diction, the tribunal which first gets it holds it to the exclusion of the other 
until its duty is fully performed and the jurisdiction invoked Is exhausted ; 
and this rule applies alike in both civil and criminal cases. It is indeed a 
principle of universal jurisprudence that where jurisdiction has attached to a 
person or thing, it is (unless there is some provision to the contrary) exclusive 
in effeet untll it has wrought its function." 

When, therefore, we find which court first obtained jurisdiction of 
this controversy, we hâve answered the question as to which should re- 
tain it. 

[4, 5] Control over the property i» controversy is the test of juris- 
diction, Riggs v. Johnson County, 6 Wall. 166, 18 L. Ed. 768; In re 
Johnson, 167 U. S. 120, 17 Sup. Ct. 735,' 42 L. Ed. 103. Upon this the 
parties agrée. But at this point the parties and the authorities separate, 
following two lines, one to the efïect that priority of judicial seizure, 
without regard to the previous pendency of a suit in another court, is 
the test of jurisdiction over the res, Powers v. Blue Grass B. & L,. 
Asso. (C. C.) 86 Fed. 705 ; Knott v. Evening Post Co. (C. C.) 124 Fed. 
342; 11 Cyc. 1010 — Cases; and the other to the effeet, that jurisdic- 
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tion is acquired by the begihning of thé proceedîng and not by actual 
seizure of property in alli cases whère dominion and control of the 
property are essential to the full accomplishment ôf the action, Vo- 
winckel v. Clark & Sons (C. C.) 162 Fed. 991 ; McKinney v. Langdon, 
209 Fed. 300, 305; Mound City Co, v. Gàstleman, 187 Fed. 921, 110 
C. C. A. 55; Texas v. Palmer, 158 Fed. 705, 85 C. C. A. 603, 22 L. 
R. A. (N. S.) 316; McDowell v. McCdrmick, 121 Fed. 61, 57 C. C. A. 
401; Adamsv., Mercantile Trust Co., 66 Fed. 617, 15 C. C. A. 1 ; 
Hirsch v. Independerit Steel Ce. (C. C.) 196 Fed. 104. An analysis of 
the cases discloses, that both thèse contentions are correct according 
to the subject matter to which they are applied and the thing intended 
to be donc. The subject matter and object of an action therefore hâve 
as important at beâring upon the détermination of the question whether 
jurisdiction is acquired by the beginning of the suit or by the appoint- 
ment of a receiver and his seizure of property, as hâve the acts of the 
court in reducing property to its control. 

If the action- in the State court had been brought as in the Fédéral 
court on stockholders' or creditors' bili, the jurisdiction invoked in both 
courts being in behalf of parties with like rights over the same sub- 
ject matter, the race for jurisdiction would bave fallen within and 
would bave been determined by the line of authorities which hold that 
the court which first obtained control of the property through seizure by 
its appointed receiver, first acquires jurisdiction without regard to which 
first commenced proceedings. Cases supra. When, however, f rom the 
character of the parties and the very nature of the two proceedings, 
différent rights are asserted and différent remédies are pursued, though 
the essential issues and subject matter are the same, the question when 
jurisdiction is acquired is likely to be determined by considérations 
other than the court's actual possession of the property in controversy. 
Thèse considérations hâve received attention by courts in similar cases 
where an action in a State court was^ begun first, and a receiver was 
first appointed by a Fédéral court. In McKinney v. Landon, 209 Fed. 
300, 126 C. C. A. 226, the court said: 

"It is a maxim ol the law that a court havlng possession of property cannot 
be deprlved therëbf until Its^urisdiction Is surrendered or exhausted, and that 
no other court has a right to interfère. It is a prindple of rlght and of law 
which leaves nothlng to the discrétion of another court and may not be varied 
to suit the convenlenee of litigants. Merrttt v. American Steel Barge Co., 24 
C. 0. A. 530, 79 Fed. 228. It is essential to the dignlty and authority of eVery 
judlcial tribunal and Is especially yaluahle for the prévention of unseemly con- 
flicts bétween fédéral courts and the courts of the stateys. As between tjiem it 
is reciprûcally operàtlVe — ^mutually protèctlve and prohibitive. The most dliH- 
culty arlses in determining when possession of property has been taken, when 
jurisdiction has attached to the exclusion or postponement of that of other 
courts. It Is settled, however, that actual seizure or possession is not essential, 
but that jurisdiction may be açquip^ by acts which, according to established 
procédure, stand for dominion âhd in effect sbbject the property to judlcial 
control. It may be by the mère commencement of an action the object, or one 
of the objects, of which is to control, affect, or direct, its disposition. See 
Mound Glty Oo, V. Castleman, 110 O. C. A. 55, 187 Fed. 921, and the cases 
cited- The prindple often applles 'where suits ai;e brought to enforce liens 
agaliist spécifie property, to màrshal assets, adminlster trusts, or liquidàte In- 
sol vent estâtes, and in sùlts of a similar nature where, in the progress of the 
litigatiiOn, the court may be comipielled to assume the possession and control 
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of the property to be affected.' Farmers' Loan & Trust Co. v. Rallroad, 177 U. 
S. 51, 20 Sup. et. 564, 44 L. Ed. 667. The mère fact that an exlgency ealllng 
for a recelver may arise does not make tlie jurisdlction of thè court In that re- 
spect relate to the heginning of the action (Shields v. Coleman, 157 U. S. 168, 
178, 15 Sup. et. 570, 39 L. Ed. 660), as perhaps where it Is an ordlnary aid to 
exécution on a final judgment and dépendent upon conditions or cîrcumstances 
that may or may not oceur. But where the declared purpose of an action in 
whole or in part Is dlrected to spécifie property, and the full accomplishment 
thereof may require judldal dominlon and control, jurisdlction ôf the property 
attaches at the heginning of the action. And It is so if dominlon and control 
are essential to the action, though not yet exercised." 

Applying thèse observations to the case in hand, it is to be noted 
that the action in the Fédéral court was brought ùnder the gênerai ju- 
risdiction of that court and was of a character indicated by the stock- 
holders' bill upon which it was instituted. The action in the State 
court was brought against a créature of the State by a State officiai 
to enforce the State's rights in a court vested by Stàte statute with 
spécial jurisdiction to try and deterniine those rights. We must there- 
fore inquire with some care into the subject matter of the State action 
before we can détermine when the State court acquired jurisdiction 
and whether it was deprived of it by the subséquent action of another 
court. 

The Commonwealth of Pennsylvania has prescribed by law a com- 
prehensive System of rules governing the incorporation and opération 
of insurarice companies within its borders. It has undértaken, as a 
State function, their examination, régulation, and, when necessary, 
their dissolution. In assuming this function the State has defined rights 
conferred upon insurance companîes and rights reserved to itself, im- 
posed duties and prescribed remédies. In conferring upon insurance 
companies incorporated under its laws the right to solicit business from 
the public, it imposed upon them the duty to be solvent and to conduct 
their business honestly, and reserved to itself the right to inquire both 
as to their solvency and business conduct, and when necessary to stay 
their business and end their existence. 

The State engaged in this undertaking primarily for the protection of 
the public. Being for the public, its action is a governmental function. 
When in its exercise it becomes necessary to protect the public from 
insolvent or improperly conducted insurance companies, the state pur- 
sues a remedy prescribed by the same law that conferred the corpora- 
tion's rights and defined the state's duties. Given briefly, the Insur- 
ance Commissioner, acting through the Attorney General, files in a 
State court a suggestion of the corporation's insolvency or unlawful 
conduct. In this way the State acts and in this way the State begins 
suit. Upon the State's suggestion the court starts a judicial inquiry by 
directing to the Insurance Company a rule to show cause why the In- 
surance Commissioner should not take possession of its property, and 
at the same time (that is at the very begirming of the suit) the court, 
if it wishes, lays its hand upon the company's property, and by a re- 
straining order holds it within its control pending the inquiry. 

The jurisdiction of the State court thus invoked is a spécial juris- 
diction conferred by statute as a part of the State's policy of insurance 
régulation and control. It is not conferred for the protection of cor- 
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porations' polîcyholders and creditors alone, but for the protection of 
the public as well. This clearly appears by the terms of tiie act; it 
again appears în the court's decree. In prosecuting an insurance Com- 
pany the State, is acting for the public, and the public is in turn inter- 
ested in the proceeding ; though not nominally présent as a party, it is 
nevertheless présent in the person of the Attorney General. 

The statutqry proceeding includes several prescribed steps, namely, 
the filing of the suggestion, the rule to show cause (and if needed, an 
accompanying order festraining the disposition of the corporation's 
property), hearing on the rule, a decree dismissing the proceeding or 
directing the Insurance Commissibner to take over the property and 
conduct the business .of the.coirpbration and proceed with the liquida- 
tion and distribution of its ^ssets. In this order, actual or physical 
possession of theprpperty of the corporation is not acquired until the 
rule has beeri, rçtumed and made absolute. Yet it is absolutely essen- 
tial to the deçlared purpose of the action that the property of the cor- 
poration, its subject m'atter, sliall hot be withdrawn from the jurisdic- 
tion'of the court béfore its inquiry is çùmpleted. To that end the stat- 
ute affords, as against the corporation and its officers, the remedy of 
ihjunction, to be invoTced, if desired, at the iriception of the proceeding. 
As against stockholders, the law is equally effective. The law under 
whicn an insurance company'is incorporated subjects it to State super- 
vision and administrative control, ànd ordains the proceeding by which 
its life ttiay be determined and its affaîrs wound up and liquidated. 
The rîghts^ of such a corporation are therefore subordinate to the 
rights of the State, and the rights of stockholders are no greater than 
those of the corporation. When, therefore, the statutory proceeding 
has been begun in a Statè court and by its commencement jurisdiction 
has been acquired over the corporation, neither tihe corporation nor its 
stockholders,, nor its creditors can divest the court of its jurisdiction 
or deprive the State of its pubïic function by subsequently invoking 
the aid of a Kederal court to rfemove the corporation's property beyond 
the reach of the State court and thèreby withdraw from the State 
court thè sUbject matter of the action there pending. If this were not 
so, every action instituted by the state government against an insurance 
Company might be interrupted and defeated by a non-resident stock- 
holder filing in a Fédéral court a bill accompanied with the answer of 
an acquiescing corporation, af1;er action has been begun in the State 
court and before in its orderly progress the property of the corpora- 
tion has been physically seized. Thus the policy of the State would be 
thwarted and its administration pverthrown ; the State's créature would 
be more powerful than the' St'âte'itsélf. We are satisfied that no such 
thing was contemplated èither in Fédéral or State poUty. 
' In dispbsing of this question it is important to note that we are not 
cohcemed with à situation wherè a Fédéral court on a stockholders' 
bill' appoihted a'reçeiver, and, aequjring control of the corporation's 
property, acquired jurisdictiori'téfore the State moved in thè State 
court, Lyon v. McKeèfrey, IZjî, Fed. 384,96 C. C. A. 340;'we are 
dealing with a situation whéfe the State moyed first, where the State 
ççurt first acquired jurisdiction over the corporation by its appearance 
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and answer, and exercised a species of control over its property by a 
restraining order long before a bill was filed in the Fédéral court and 
long before a receiver was appointed by that court, and where in one 
day more it would bave completed its control over the corporation's 
property by actual seizure but for the appointment of a receiver by the 
Fédéral court, made possible only by the willing answer of the corpo- 
ration filed concurrently with the bill. 

The act of the State in bringing suit was the exercise of a govem- 
mental power ; the acts of the State court in pursuing a procédure es- 
tablished to insure the full accomplishment of that power stand for do- 
minion over the entire subject matter in litigation, and subject the prop- 
erty of the corporation to its jurisdiction for the full purpose of the ju- 
dicial proceeding, which includes its possession, liquidation and distri- 
bution. We are therefore of opinion that the State court acquired ju- 
risdiction not only of the corporation but of its property upon the in- 
ception of the proceeding, and, being first to acquire jurisdiction, is 
entitled to retain it until the State has wrought its function and until 
the jurisdiction invoked has been exhausted. 

[8] The appellees attack the decree of the State court, entered in 
pursuance of the Act of Jurie 1, 1911, P. h. 599, upon the ground that 
in enforcing the remédies of that Act against the défendant corpora- 
tion created prior thereto, charter rights are impaired and burdens are 
imposed in violation of article 1, section 10 of the Constitution of the 
United States, and article 1, section 7 of the Constitution of Pennsyl- 
vania. In disposing of this contention, it is sufficient to say, that the 
particular rights asserted as charter rights acquired by the corporation 
under laws in force at the date of its création, were rights in the remé- 
dies thereby prescribed to be employed against it; and the particular 
burdens complained of as being imposed by laws subsequently enacted, 
are the new and différent remédies to which the corporation was sub- 
jected. The point of the complaint therefore is as to remédies lost 
and imposed. In thèse we find no charter rights assailed. Nor do we 
find burdens imposed, other than such as the Commonwealth may con- 
stitutionally impose and to which the corporation must submit. 

The decree below is reversed. 
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(Circuit Court of Appeals, First Circuit. July 16, 1917.) 

No. 1173. 

X. Paktnebship <@=»203 — ^Actions by Fibm— Déath of Partner— Bffect. 

Under Ber. St. § 955 (Comp. St 1916, § 1592), providlûg that, when el- 
ther party dies before final judgment, the exécuter or admlnlstrator may, 
If the cause of action survives, prosecuté or défend the suit, and section 
956 (Coinp. St. 1916, § 1593), providlng that. If there are two or more plain- 
tlffs or défendants in a suit where thé cause of action survitéfe to the sur- 
vlving plàintift or against the survlving défendant, the action shall pro- 
ceed at the suit of the survivlng plàlntiff against the survlving défendant, 

^s>For other cases see sams topic & KBY-NUMBËR In aU Key-Numbered DigesU & Indexas 
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where a contract sued on was made wJLth the two pîaintlffs as partners, 
and any interest acqulréd by one dylng' befor'e judgnjent survived to the 
other, the' suit was properly permltted ta proceed In the surrivor'e name 
as surclvlng plalntlff, without the deceased party's exécuter or adminis- 
trator becoming a party. , , 

2. Champebtt and Maintenaiîck iS=5»{5<7) — Raising Objections. 

Where a contract, challenged as contrary to good morals, champertous, 
and vold, is such a contract as a court of equlty should not enforce, the 
objections on thls ground mlght be ccmsidered by the District Court of its 
own motion, whether suggested by the parties or not. 

3. Appeal AND Sbbob <S=»173(6) — Review — Questions Not Raised Below. 

An appellate court may cpnsider sueh objections of its own motion, 
whether raised below or not. 

4. Cptjets ®=405(17) — Ciectjit CtouBT or Appeals— Assignment of Ekbobs — 

Wecessitt., 

TJnder the express provisions of raie 11, and of raie 24, par. 4 (150 Fed. 
xxvii, xxxlli, 79 C. O. A. xxtiI,. xxxlil) of the Rules for the First Circuit, 
the court may, at its option, notice plain errors, though not asslgned. 

5. Champebtt and Maintenance <®=>5(3) — ^Ageeements with Attoeneys. 

À contract between an attorney and client for contingent compensation 
for professional services, whereby the attorney là to pay the entire ex- 
pense of lltlgation, control its settlement, and be jolntly and equally in- 
terested with the client, in the property Involved, when recovered, Is so far 
contrary to the poUcy of the law that a court of equlty will not enforce It. 

6. Co."îTEAcTS ®=»129(1) — Public Polioy— Agêeement ab to Settlement oe 

Suit., 

A stipulation in such an agreement by attorneys for a contingent fee, 
purporting to invalldate any settlement of the attempted lltlgation by the 
client, unless made in the attorneys' présence and with thelr consent, Is 
against public poUcy and vold.; 

7. Ohampeett and Maintenance <3=»5(6)— Ageeements with Attoeneys. 

A contract between an attorney and client for contingent compensation, 
whereby the attorney is to pay the entire expense of lltlgation, control its 
settlement, and be jointly and equally Interested with the client in the 
property recovered, is obnoxlous to the policy of thé law of Porto Rico, in 
View of Oiv. Code 1902, $ 1362, prohlbiting officiais of justice from acquir- 
ing the property and rights in lltlgation, a.nd Indudlng in thls prohibition 
lawyers with regard to the propçrty andrights which may be the objeet 
of the lltlgation in whlch they take part. 

8. Champeety and Maintenance <g=5»5(3) — AgeebmenTs with Attoeneys. 

A bill founded dlrectly upon such agreement, and seeklng to establlsh 
alleged rights under it, cannot be maintained in a court of equlty, though 
not brought against the client, but against a purchaser of her interest in 
the property recovered. 

9. Appeal and Sbeoe ®=»162(1) — Waxveb of Riqht to Appeal — ^Acceptance 

OF Beneiits. 

Decrees adjudged that plalntlff owned an undlvided interest In a plan- 
tation, and was entltled to redeem such Interest from défendant upon pay- 
ment to him of a speclfied amount, and decreed that plalntifl pay défend- 
ant such amount, and that the rçceipt- taken therefor be lodged in the reg- 
Istry of the court. Three days after entry of the decree there was filed an 
acknowledgment,.signed by défendant, that he had xeceived the amount 
ordered pald. The foUowlng day defendapt petltiohèd for recoûsideratlon 
of the decrees, ^nd after déniai of his pétition he appealed, so condltlonlng 
his appeal bond as to make it operate as a supersedeas. It ajppeared that 
he mlstakenly supposed htmself nnder the necçssity of recelving the money 
and flltng the receipt. ffeid, that there was no such niunlstakable acqul- 
escence on defendànt's part in the. decrees appealed from, or acceptance of 
benefits thereby, as deprlved him of his rlght to appeal; the recelpt not hav- 

CssFor otlt«r case* see same topic t KBY-NUUBER In aH Ker-Numbered Dig«tts & IndexiM 
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Ing been tinderstood and Intended as sBch acquiescencej and the court stlU 
having the power to restore both parties to thelr rights by directing prop- 
er repayment. 

10. JUDQMENT <@=5649 — CONCLUSIVENESS — NATUBE OF JUDGMBNT. 

In a suit to recover plaintiff's share of a plantation, wMcb her fatlier, 
O., was occupylng at the tlme of his death under a lease and obligation of 
purchase and sale between hlm and A., the court entered an order recltlng 
that A. deslred only payment of whatever might be found due hlm, and to 
hold a lien until such payment should be made, and that so to treat the 
claim would eliminate considérable controversy, and directed that the prop- 
erty be considered as belonging to O.'s succesàon, subject to A.'s mortgage 
for such amount as mlght be found due by the court and thereafter pàld 
A. by the recelver then in charge. Held, that it was not apparent how the 
court, even wlth the consent of the parties, could thus transform A.'s claim 
into a conveyanee to O.'s heirs wlth a mortgage back from the helrs, but, 
in any event, the order embodied only a proposed compromise agreement, 
never carrled out, and whoUy Ineffective to change the nature of O.'s In- 
terest In the plantation; the court never having determined the amount 
due under the so-called mortgage, and no steps towards such détermina- 
tion having ever been taken. 

Appeal from the District Court of the United States for the District 
of Porto Rico ; Peter J. Hamilton, Judge. 

Suit by N. B. K. Pettingill and others against Walter McK. Jones. 
From a decree in favor of complainants, défendant appeals. Reversed 
and remanded, with directions. 

Francis E. Neagle, of New York City, and Woodward Emery, of 
Boston, Mass. (Martin Gilbert, of Boston, Mass., on the brief), for 
appellant, 

N. B. K. Pettingill, of Tampa, Fia., for appellees. 

Before DODGE and BINGHAM, Circuit Judges, and MORTON, 
District Judge. 

DODGE, Circuit Judge. The rights asserted by the appellees, plain- 
tiffs in the District Court, are based upon a contract in writing, made at 
Ponce, March 20, 1905, between them and Adelaida Olivieri. Her 
agreements were as follows: 

"I agrée to pay to Messrs. Pettingill and Leake, my lawyers, the half o( 
v^hat I may receive if the judgment of the court is favorable in a suit v^hich 
I am going to bring in the Fédéral Court against Antonio Olivieri, executor of 
Félix Olivieri, if said lawyers pay ail the costs and expenses of said suit, and 
carry It to a conclusion. In case of settlement the lawyers shall receive the 
half of whatever sum Is paid to me in settlement of thelr fées. In accordance 
vidth the judgment of the court, I wiU pay to them and dlvide with them in 
proportion of one-half of whatever I may receive by order of the court." 

Their agreements were as follows : 

"We agrée to bring this suit in favor of [said Adelaida], paying ail costs 
and expenses, and carrylng it to a conclusion, either by settlement or judgment 
of the court." 

The final clause of the contract, to ^hich both the parties subscribed, 
was as follows: 

"Moreover It is agreed that, in case of settlement by agreement, such settle- 
ment shall not be valid, if not made in the présence and with the consent and 
assistance of the two parties to this contract." 

-âs^For other cases se« sam« topic & KEY-NUMBER la ail Kejr-Numbertd Clgests & Indexes 
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Félix Olivieri, referred to in tlie agreement, was Adelaida Olivieri's 
father. The contemplated suit against his exécuter was brought and 
carried to a conclusion by Pettingill and Leake, in accordance with the 
agreement. In it she claimed one-ninth of his real estate as his heir ; 
also a legacy of $5,000 given her, and charged upon his real estate, by 
his will. The final judgment of the'court, rendered May 18, 1910, was 
in her favor. She was adjudged to be owner of one-ninth of her 
f âther's interest in a coffee plantation called Limon, and entitled also to 
a charge upon the whole of his said interest in the sum of $5,000. 

The above litigation, carried on in the Fédéral District Court for 
Porto Rico, involved the appointment of a receiver, who took custody 
of the Olivieri estate, including so much of the Limon property as is 
hère in controversy. This, although Olivieri did not own it, he was 
occupying at the tirae of his death under a "lease and obligation of 
purchase and sale," made between him and certain Alvarados, its 
owners, October24, 1900, to expire July 31, 1908. As is further stated 
below, there was an attempt during said litigation to deal with this as 
if it had in f act belonged to the Olivieri estate subject to a mortgage in 
favor of the Alvarados. 

Pending said litigation, and while said property was in the receiver'^ 
custody, Jones acquired f rom the Alvarados ail their rights in it. Lat- 
er, after the above final décision, he also bought f rom Adelaida Olivieri 
ail her interest. in it and in the legacy charged upon her father's estate 
in her favor, àccording to said décision. In thèse acquisitions one A. B. 
Marvin was associated with him, but Marvin need not be further refer- 
red to; Jones having since become sole owner of whatever they both 
so acquired. 

The présent suit was brought by the plaintiffs in the Fédéral District 
Court for Porto Rico, July 16, 1910. Adelaida Olivieri, her husband, 
Jones, and Marvin were made défendants, We are now concerned only 
with the relief sought against Jones. Alleging that the rights in Limon 
acquired by him as above from Adelaida Olivieri had been acquired with 
notice of their above contract with her, they asked that he be enjoined 
from transferring what he had so acquired; that they be decreed to be 
"the équitable owners of an undivided half interest in and to" said 
$5,000 charge upon Limon ; that "the attempted cession and assignment 
thereof" by her to Jones be declared "fraudulent and void" as against 
them; that they be decreed entitled to a cession of Jones' rights ac- 
quired from the Alvarados, as above, upon the same terms upon which 
Jones acquired them, or upon payment of the amount legally due there- 
on ; that Jones be ordered to make such cession upon payment tender- 
ed ; and for spécifie performance of their above contract with Adelaida 
Olivieri. 

[1] The plaintiff Leake died in April, 1912, after the présent bill 
had been filed, but bef ore the enùry of any decree in the suit. No exéc- 
uter or administràtor has becom? party in his place, àccording to Rev. 
St. § 955 (Comp. St. 1916, § 1592), and Jones has çontended that ail 
thq proceedings since Leake's death arç void, because the suit has not 
been so revived, nor carried on by the surviving plaintiff, in pursuance 
of Rev, St. § 956 (Comp. St. 1916, § 1593). But we think it sufficiently 
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clear that the contract was with the two plaintîffs as partners, that any 
interest acquired therein. by Leake would hâve survived to Pettingill, 
and that the record shows the suit to hâve proceeded since Leake's 
death in Pettingill's name as surviving plaintiff. In the District Court's 
rulings regarding this question, assuming that Pettingill and Leake 
acquired any interest in the property in dispute by virtue of their con- 
tract, we find no error. 

The District Court, on March 21, 1914, decreed that Pettingill vi^as 
"entitled to relief under the bill" ; that he had acquired and then owned 
an undivided half interest, equally with Jones, in so much of Limon as 
Adelaida had conveyed to Jones, as above, both their interests having 
been acquired "by purchase from Adelaida Olivieri" ; also that he was 
entitled to redeem from Jones one-half of one-ninth of her father's 
interest in Limon, upon payment to Jones of a proper proportion of 
"the sum found to be due by" Olivieri's heirs "upon the Alvarado mort- 
gage," crediting against such sum the net proceeds of the property 
while held by Jones, less the value of Jones' improvements. Référ- 
ence to a master was ordered, to ascertain the amount so to be paid 
Jones for the purpose of such "rédemption." 

The master having reported said amount to be $1,464.75, the District 
Court, on March 1, 1915, confirmed his report, and further decreed that 
Pettingill pay Jones said amount, the receipt taken theref or to be lodged 
in the registry of the court. ' 

From thèse decrees, both entitled "Final Decree," after a motion for 
reconsideration thereof had been denied May 29, 1915, Jones appealed 
to this court on July 8, 1915. 

The principal question raised before us was not raised by the answer 
to the bill, nor at any time during the proceedings in the District Court, 
until Jones alleged in his pétition for reconsideration, above mentioned, 
as ground for reconsideration, that the District Court had erred in not 
holding the contract sUed on "contrary to good morals, champertous, 
and void," and therefore a contract upon which no recovery could be 
had. In denying the pétition the District Court held, as appears from 
its opinion dated May 29, 1915, that Jones could not attack the validity 
of the contract for the first time after final decree, nor at any time 
"when not a party to the contract" ; and discussion of its validity was 
regarded as unnecessary. It also held Jones estopped in any case from 
raising the question, by acceptance from Pettingill of the amount re- 
quired for "rédemption" of the interest claimed by him, as determined 
by the master. 

[2-4] The above objections to the validity of the contract raise a 
question of public policy, apparent from the record and involving no 
disputed questions of fact. The contract is annexed in full to the bill, 
both in Spanish and in English. If it appears from the record to be 
such a contract as a court of equity should not lend its aid to enf orce, 
the above objections go to the foundation of the rights asserted in the 
bill, and are objections such as the District Court might hâve considered 
of its own motion, whether suggested by the parties or not, and such 
as might hâve been urged in arrest of judgment. They are also such 
objections as an appellate court may consider of its own motion, 

245 F.— 18 
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whether raised below of not. Primeau v. Granfield, 193 Ped. 211, 114 
C. C. A. 549; Griggs v. Nadeau, 221 Fed. 361, 363, 137 C. C. A. 189. 
It is said that they are not properly raised by the assignments of error ; 
but this court may, under its rules 11 and 24, paragraph 4 (150 Fed. 
xxvii, xxxiii, 79 C. C. A. xxvii, xxxiii), notice at its option plain errors 
not assigned, and bas repeatedly done so. 

[5] That this is a contract which "would hâve been regarded as 
champertous and void under the old common law" is conceded; but 
it is said that there is no jurisdiction wherein the common-law rule 
has not been changed to a large degree, the extent of change varying 
in différent jurisdictions. We shall assume, in view of Stanton v. 
Embrey, 93 U. S. 548, 23 L. Ed. 983, McFherson v. Cox, 96 U. S. 
404, 24 h. Ed. 746, Taylor v. Bemiss, 110 U. S. 42, 3 Sup. Ct. 441. 28 
L. Ed. 64, Bail v. Halsell, 161 U. S. 72, 80, 16 Sup. Ct. 554, 40 h. Ed. 
622, and Nutt v. Knut, 200 U. S. 15, 21, 26 Sup. Ct. 216, 50 L. Ed. 
348, that the contract is not to be held either void or voidable, merely 
because the attorneys' compensation is made contingent upon success 
or amount of recovery; it having been free, so far as appears, from 
f raud, misrepresentation, or unfaimess. The above décisions relate to 
contracts for services in prosecuting claims against the United States 
or before tribunals acting under the authority of the fédéral govern- 
ment. 

But the agreement that the attorneys shall hâve a contingent fee of 
50 per cent, is by no means the most objectionable feature of this con- 
tract. They undertake in it to pay ail the costs and expansés of the con- 
templated suit, and it provides that no settlement by their clients shall 
be valid, unless they are présent and consent. Further, although there 
is no assignment by her to them, in express terms, of part of her in- 
terest, she is made to agrée with them, who do not claim to hâve had 
any interest of their own in the property, "to pay to and divide with 
them in proportion of one-half of whatever I may receive by order of 
the court." The construction of this agreement which they assert in 
paragraph II of their bill is that they — 

"should bave and be entltled to a one-half Interest in whatever property or 
other assets of said estate they mlght succeed in recovering for [her]." 

Paragraph V' of their bill further allèges that : 

"Upon the entry of the final decree [they] became entltled under and by vir- 
tue of the contract aforesaid to an équitable undivided one-half interest in and 
to said lien upon said plantation Ldmon, and whatever amount might be ulti- 
mately found to be due thereon, and in and to the said undivided one-nlnth in- 
terest adjiidged to [her] in the gênerai assets of the estate." 

And this was the construction adopted by the District Court, as ap- 
pears by its decree March 21, 1914, the substance whereof has been al- 
ready stated. In an opipion dated March 9, 1914, directing the entry 
of said decree, after holding that Jones had bought in subordination to 
the plaintiff's claim under said contract, it is said that Adelaida Olivieri 
çould under the circumstaneesi — 

"sell her interest in tbe property, but could sell no more than her interest. 
She had already vested [the platntifCs] with a haif interest, and could pass 
only the other hali interest to Jones. • • • It followa that [the plaintifFs] 
are cotenahts of this property." 
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It may be that there are jurisdictions in which the local législation 
would afford ground for upholding some even of the above provisions ; 
but, generally speaking, we think it clear tliat a contract between attor- 
ney and client, for contingent compensation for professional services, 
whereby the attorney is to pay the entire expense of litigation, to control 
its settlement, and to be jointly and equally interested with the client 
in the property involved when recovered, is a contract so far contrary 
to the policy of our law that a court of equity will not enf orce it. 

In Gregerson v. Imlay, 4 Blatchf. 503, Fed. Cas. No. 5,795, Judge 
Blatchford refused to enjoin one party to a contract having similar 
features (though not between attorney and client) from breaking it, 
and declared that, even if the contract might be barely valid at law, a 
court of equity should lend no countenance to it, because tainted 
with champerty and maintenance. 

In McPherson v. Cox, 96 U. S. 404, 24 L. Ed. 746, the agreement 
between attorney and client had been for a fixed sum, contingent upon 
success, to be paid out of the proceeds of land in litigation. An objec- 
tion that the agreement was champertoois was held sufficiently answered 
by the f act that the attorneys — 

"dtd not agrée to pay any of the costs, they did not agrée to take any part 
of the land, whlch was the subject of the suit, for their compensation, nor 
did they agrée to take anything but money." 96 U. S. 416. 

In Peck V. Heurich, 167 U. S. 624, 17 Sup. Ct. 927, 42 L. Ed. 302, 
a deed in trust was held void for champerty, because, after providing 
that the trustée should sue for, take possession of, and sell the granted 
land, it further provided that one trustée, an attorney, should retain 
out of the proceeds one-third, after paying out of said one-third ail the 
trustées' costs and expenditures. It was the agreement by the attorney 
to take as his compensation a part of the thing in dispute, and to prose- 
cute the litigation at his own expense, which was regarded as making 
the deed embodying it contrary to public policy, and therefore void. 
The court concurred in the condemnation of such agreements expressed 
by the Court of Appeals for the District of Columbia in Johnson v. Van 
Wyck, 4 App. D. C. 294. 

In Casserleigh v. Wood, 119 Fed. 308, 56 C. C. A. 212, the Court of 
Appeals for the Eighth Circuit, relying on the last-cited décision, affirm- 
ed a refusai to order spécifie performance of a contract to prosecute 
litigation for a contingent fee payable in kind out of what should be re- 
covered, and also to pay ail costs of the litigation. It was said that, 
even if an action at law would lie upon such a contract, it was so far 
tainted with illegality that a court of equity ought not to enforce it. 

[8] As to the stipulation purporting to invalidate any settlement of 
the contemplated litigation by the client, unless made in the attorneys' 
présence and with their consent, we can hâve no hésitation in regard- 
ing it as against public policy and void for that reason. The District 
Court for Porto Rico so regarded a stipulation to the same effect, in a 
contract similar in many respects to this, in Rodriguez v. Cueli, 1 Por- 
to Rico Fed. 272, 275. In re Snyder, 190 N. Y. 66, 82 N. E. 742, 14 
L. R. A. (N. S.) 1101, 123 Am. St. Rep. 533, 13 Ann. Cas. 441, and Wel- 
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îer V. Jersey City, 68 N. J. Eq. 659, 61 Atl. 459, 66 Ann. Cas. 442, may 
also be referred to. 

[7] While the local law hère involved — i. e., the law o£ Porto Rico — 
deals with the above questions f rom a somewhat différent point of view, 
and its policy is to be gathered more f rom Codes based on the civil law, 
or from commentators thereon, than from reported décisions, we find 
no reason to believe that contracts lilfe that hère in question are regarded 
in Porto Rico as any less obnoxious to the policy of the law than they 
are in the United States. The well-recognized grounds for believing 
danger to the public interest to be inhérent in them, can be no less 
strong there than hère. 

By section 1362 of the Porto Rican Civil Code of 1902, which took 
the place of an earlier Code containing like provisions, judges, public 
prosecutors, clerks of courts, "and officiais of justice" are made incapa- 
ble of acquiring by purchase the property and rights in litigation before 
the court in which they exercise their respective duties ; including in 
this prohibition acquisition by assignment. The same prohibition ex- 
pressly includes — 

"the lawyers, with regard to the property and rights, which may be the ob- 
ject of the litigation, in which tliey may take part by virtue of their pro- 
fession and Qffiee." 

The Spanish Civil Code contains similar prohibitions, and the Spanish 
authors agrée that under Spanish law an agreement by an attomey to 
prosecute Htigation for an. interest in the property involved is f orbid- 
den, and theref ore void. 

[8] It is said that the above objections can at most render the con- 
tract voidable by Adelaida Olivieri, and that they cannot avail Jones. 
But if, as we hold, they render it incapable of enforcement in a court 
of equity, whatever validity might be conceded to it in a suit at law 
against her, the présent bill, which is founded directly upon it and seeks 
to establish alleged rights under it, cannOt be maintained. Burnes v. 
Scott, 117 U. S. 582, 6 Sup. Ct. 865, 29 h. Ed. 991 ; Peck v. Heurich, 
167 U. S. 624, 17 Sup. Ct. 927, 42 L. Ed. 302, above cited. 

[9] A motion to dismiss this appeal, because not taken in time, haa 
not been insisted on; but Jones' acceptance of the amount ordered to 
be paid him by the decree entered March 1, 1915, is relied on as estop- 
ping him from claiming or maintaining it; and, as has been stated, 
this was the view taken by the District Court. 

Three days after said decree was entered — i. e., on March 4, 1915 — 
there was filed in court an acknowledgment in writing, signed by Jones, 
that he had received from Pettingill $1,464.55, "being in full compli- 
ance with the order of this court, upon the final decree herein, made 
upon March 1, 1915, in which said complainants were directed to pay 
me said sum." As has appeared, the decree required such receipt to 
be filed in the registry. On April 5th Joii'es*' pétition for reconsiderâ- 
tion was filed, on May Ist, it was answered, and on May 29th the 
court denied it. Except so far as ihdicated by what appears as above 
from the record there is nothing to shôw acquiescence by Jones in the 
provisions of the decree^ He does nôt appear to hâve otherwisé ac- 
knowledged satisfaction thereof by Pettingill, nor to hâve taken any 
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other step indicating acquiescence. That the above receipt was not 
understood or intended by him as constituting such acquiescence is 
indicated by his subséquent application for rehearing and appeal. His 
appeal bond is se conditioned as to make it operate as a supersedeas. 
From the opinion filed by the District Judge in denying a rehearing, 
it appears that Jones mistakenly supposed himself under the necessity 
oi receiving the money and filing the receipt therefor. 

Believing, as we do, that the District Court ought not to hâve enter- 
tained the bill, we do not think that such unmistakable acquiescence on 
his part in the decrees appealed from appears, or acceptance of benefits 
thereby, as must involve the loss of his rights as appellant. The right 
to appeal is a right not to be held waived, except upon clear and déci- 
sive grounds. The District Court, which holds his receipt, can, upon 
reversai, restore both parties to their rights as they stood before said 
payment was made, by directing proper repayment to Pettingill. Er- 
win V. Lowry,_7 How. 172, 184, 12 L. Ed. 655. 

[10] The view of the case which we take renders it unnecessary to 
consider at length a question to which much of the argument has been 
devoted, viz. whether or not the District Court erred in treating that 
part of the Limon property not owned by Félix Olivieri at the time of 
his death, and afterward acquired by Jones from its owners, as in fact 
belonging to Olivieri's heirs, subject to a mortgage in favor of Jones' 
grantors, the Alvarados, so that Jones could take from them only a 
mortgagee's interest, subject to a right of rédemption in the Olivieri 
heirs. 

The District Court held that an order entered by it on June 7, 1907, 
în the litigation to recover Adelaida's share of the Olivieri estate, to 
which the Alvarados became parties, had so adjudged; that this order 
had become final as to ail the then parties in interest, and had established 
the above situation as res judicata for the purposes of the présent case. 
It is upon this holding that the provisions of the decrees appealed from 
regarding rédemption are based. 

Said order of June 7, 1907, after reciting that the Alvarados desired 
only payment of whatever might be found due them from Olivieri's 
estate, and to hold their lien upon the premises leased to Olivieri until 
such payment should be made, and that so to treat their claim would 
eliminate considérable controversy as to the construction of the instru- 
ment dated October 24, 1900, under which Olivieri held the property, 
directed that said property be considered as belonging to the Olivieri 
succession subject to the mortgage of said Alvarados, for such amount 
as might be found due by the court and thereafter paid said Alvarados 
by the receiver then in charge. 

We f ail to understand how the court could in any event hâve had any 
power, even upon the consent by ail parties then before it, which does 
not appear, thus to transf orm the Alvarado claim under their agreement 
with Olivieri, whatever its nature, into a conveyance by them to Olivi- 
eri's heirs, with a mortgage back from said heirs to them. 

But it is enough. to say that said order clearly appears to hâve em- 
bodied only a proposed compromise agreement never cîarried out. The 
court, never deternjined undçr it ,any amount to be due imder said 
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"mortgage," nor were any steps toward such détermination ever taken. 
Jones' contention in the présent suit that such order was wholly ineffec- 
tive in the présent suit, so far as he was concerned, ought, in our opin- 
ion, to hâve been sustained. In so far as the decrees appealed from 
are based upon the existence of the supposed "mortgage," or any alleg- 
ed right in Pettingill to redeem from it what Jones bought from said 
Alvarados, we hoïd them erroneous. It follows that the above pay- 
ment to Jones ought not to hâve been ordered or made. 

The decrees appealed from are reversed, and the case is remand- 
ed to the District Court, with directions to dismiss the bill as to the 
appellant, Jones, upon payment by him of the amount for which his re- 
ceipt on file therein is given, with interest, either to said Pettingill or in- 
to court for him; and said appellant recovers his costs of appeal. 



SIMPSON T. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit. August 6, 1917. Behearlng Denleâ 

October 1, 1917.) 

No. 2943. 

1. PEoanTUTioN <S=>1 — ^Whitk Slave Act— Applicabimtt. 

Under Whlte Slave Act June 25, 1910, c. 395, § 3, 36 Stat 825 (Comp. 
St. 1916, § 8814), providlng that any person who shall Induce "any woman 
or girl to go from one place to another In Interstate or foreign commerce 
• * «for the purpose of prostitution or debauchery or for any other 
Immdràl purpose, or with the intent and purpose on the part of such per- 
sons that such woman or girl shall engage In the practice of prostitution 
or debauchery or any other Immoral practice," shall be punlshed as there- 
in directed, défendant, who indueed a woman to travel from Caltfomla 
to Mexico to manage a house of prostitution, was gullty ; the act not 
belng llmlted to the Personal Immorallty of the woman Induced to travet 
In Interstate commerce. 

2. Indictment and Information <S=9llO(3) — Whith: Siave AOT-^StrrFi- 

CIKNOT. 

An indictment In the language of the statute, charglng that the défend- 
ant unlawfnlly Induced a named woman to travel In Interstate commerce 
from Callfùmla to Mexico fbf the purpose of managing a house of prosti- 
tution and conductlng a place where persons of the opposite sexes meèt 
and hâve ilUdt intercourse,, is sufflclent. 

5. OoTiETs <g==>374 — Ceiminal PrOskcutions— iNDictMENT— AKplioabilitt of 

State Laws. 
Indlctments In fédéral courts are not amenable to state laws. 

4. Pbostitution <s=94 — White Slave Act— Evidence — Sufficienct. 

In a prosecution Under Whlte Slave Act, $ 3, évidence held to support 
a verdict of gullty. 

6. Cbminal Law ®=1169(5) — Impbopeb Evidence— Habmless EIbbob. 

In a prosecution for a violation of White Slave Act, § 3, that the court 
recelved secondary évidence of the ccmt'ents of two telegrams, whlch lat- 
er had to be stricken out beeause the government -«yas unable to make the 
prellmlnary proofs, was not réversible error, the défendant making no 
objection to the procédure nor re(ïuestlng a stronger admonition to the 
Jury, or asking that other means be adopted for his protection, compétent 
proof convlncingly pointlng to the guUt of défendant. 

«=9For otbar cases ses sams topic Jfc KBT-NVIfBBB In «11 K«y-Numb*r«d Dlfcsts * Indsxtr 
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■6. Peostitotion <S=>4 — White Slave Act— Evidence — Telegbaph Company 
Recobds. 

To shovr that défendant Induced a woman named to travel from Cali- 
fornla to Mexico, the records of a telegraph company, showing that de- 
fendant had a charge account wlth It and that a few days before ehe made 
the trlp he had sent telegrams addressed to the dty -where she then was, 
showing only the surname of the addressee, 'which was the same. as that 
of the woman named, were material. 

In Error to the District Court of the United States for the Southern 
Division of the Southern District of Calif otnia ; Oscar A. Trippet, 
Judge. 

James B. Simpson, indicted as James B. Miller, was convicted of a 
violation of the White Slave Act, and brings error. Affirmed. 

Alfred F. MacDonald and Jud R. Rush, both of Los Angeles, Cal., 
for plaintiff in error. 

Albert Schoonover, U. S. Atty., and J. Robert O'Connor émd Clyde 
R. Moody, Asst. U. S. Attys., ail of Los Angeles, Cal., for the United 
States. 

Before GILBERT and HUNT, Circuit Judges, and DIETRICH, 
District Judge. 

DIETRICH, District Judge. James B. Simpson, the plaintifï in 
error, was convicted of a violation of section , 3 of the White Slave 
Act (36 Stat. 825), which provides that any person who shall know- 
ingly induce "any woman or girl to go from one place to another in 
Interstate or foreign commerce * * * for the purpose of pros- 
titution or debauchery or for any other immoral purpose, or with the 
intent and purpose on the part of such person that such woman or girl 
shall engage in the practice of prostitution or debauchery or any other 
immoral practice," etc., shaJl be punished as therein directed. There 
are two counts in the indictment, in the first of which the défendant 
is charged with having unlawfuUy induced one Vida White, alias 
Rogers, to travel in Interstate commerce from Califomia to Tia Juana, 
in the republic of Mexico, "for a certain immoral purpose, to wit, for 
the purpose of placing said Vida White, alias Vida Rogers, in a house 
of prostitution and having her remain therein." The sufficiency of this 
coimt we need not consider, for upon it the défendant was acquitted. 
The second count, upon which he was found guilty, is in ail particu- 
lars identical with the first, except that hère it is charged that the de- 
fendant's purpose was to hâve the woman "manage a .house of pros- 
titution and conduct a place where persons of the opposite sexes meet 
and hâve illicit sexual intercourse." 

fi] It is first contended that the indictment is insufiîcient for the 
reason that the management of a house of prostitution does not come 
within the (lenunciation of the statute, in that, as is claimed, only the 
Personal sexual immorality pf the woman induced to travel in Inter- 
state commerce is contemplated, and a woman may conduct a house 
of prostitution without engaging in svich immoral practice. We do 
not think the scope of the statute is limited to cases of personal acts of 

^s>For otUer cases ie« sam* toplc & KEY-NUMBSB In ail K«7-Numb«red DigeiU & tndexei 
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sexual immorality upon the part of the woman transporte^. It îs to be 
conceded that under the rule of ejusdem generis, the phrase "other 
immorality" impHes sexual immorality, but it would be too rigorous an 
application of this rule to limit the phrase to the personal sexual im- 
morality of the woman herself. It is well understood, of course, that 
the gênerai purpose of Congress in enacting the law was to check the 
spread of prostitution and other forms of sexual debauchery by deny- 
ing, in a large measure, to those engaged in that business, the facilitiez 
of Interstate commerce, and for one having a house of prostitution in 
Mexico to induce a woman to go there to become the efficient means 
for maintaining what is perhaps the most offensive form of the evil 
against which the statute is expressly directed would admittedly be 
violative of the letter, and, as \ye think, clearly contrary to the spirit, 
of the statute. This view is thought to be supported by the construc- 
tion placed upon the act in the Athanasaw Case, 227 U. S. 326, 33 Sup. 
Ct. 285, 57 L. Ed. 528, Ann.Cas, 1913E, 911, and is pot inconsistent 
with anything decided by this court in Suslak v. United States, 213 
Fed. 913, 130 C. C. A. 391. 

[2, 3] It is further objected that the indictment does not conform to 
the California Pénal Code. But it charges the offense in the language 
of the statute, and sets it forth with sufficient particularity to enable 
the défendant intelligently to prépare his défenses; no more is re- 
quired. Indictments in the fédéral courts are not amenable to state 
laws. 

■ [4] It is next assigned that the évidence is insufficient to support 
the verdict, and emphasis is particularly laid upon the dearth of proof 
touching the averment that the défendant induced the woman to go 
to Mexico. There is direct évidence that défendant owned and op- 
erated a house of ill famé, called The Palace, at Tia Juanà, that on tha 
day after Thanksgiving in 1915 Vida Rogers and another woman by 
thé name of Louise Bordeau left a house of like character in San 
Francisco and went directly to San Diego, where they were met at the, 
train by the défendant; that the next day they were both at Tia 
Juana in The Palace, the former as "mistress" and the latter as an 
inmate, together with about 20 other women. The défendant also was 
there, and from that time on he often came there, and dined at the 
restaurant connected with the house and frequented by the women. 
It was further shown that Vida White, or Rogers, received two tele- 
grams at San Francisco, one a few days before she went to Tia Juana, 
and the other aboùt two weeks eârlier. Thèse telegrams are not in 
the record, but it is shown that during this period the défendant, who 
with his wife occupied rooms at the Victoria Apartments in San Diego, 
had a "charge account" with the Western Union Telegraph Company, 
and according to the records of this company he sent a telegram to one 
White, at San Francisco, on Nbvember ISth, and another on Novem- 
ber 23d. It further appéârs that hé was acquainted with Vida White 
and vjsited her upon several différent' occasions at the house of ill 
famé in San Francisco, where she was the "mistress." The jury doubt- 
less found that défendant induced her to go to Tia Juana by the prom- 
ise of compensation, either contingent or absolute, in considération of 
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her taking charge of the house. That such an arrangement must hâve 
existed almost imnîediately after she got into Mexico is scarcely open 
to question, and it is a fair inference that it was entered into before 
she left San Francisco. Upon the whole, while perhaps remotely 
circumstantiaî, the évidence is of such character as almost irresistibly 
to produce conviction of the defendant's guilt. 

[5] It is aiso assigned as error that the court received secondary 
évidence of the contents of the two telegrams above referred to. At 
the close of the case for the government it was stricken out, with in- 
structions to the jury not to give it place in their considération. That 
it was improvidently received is conceded, and the only question now 
is whether under ail the circumstances its réception constitutes ré- 
versible error. It is hardly necessary to say that we do not commend 
the course pursued, for the réception of incompétent évidence is al- 
ways attended with péril, even though it may be stricken out later on. 
And hère there was apparently no substantial reason for not first re- 
quiring the preliminary proofs which it later turned out the govern- 
ment was unable to produce. But, it is to be noted, there can be no 
suspicion that the prosecution acted in bad faith, for the district attor- 
ney volunteered to withdraw the proffered telegrams until the requisite 
preliminary proofs could be made. It was upon the court's own motion 
that the testimony was received, subject to a motion to strike it out 
later on, and to this course no objection was raised by the défendant. 
Nor, when subsequently the testimony was stricken out, was there any 
request or suggestion that a stronger admonition be given to the jury, 
or that other means be adopted for the protection of the défendant 
against possible préjudice. Counsel for the défendant was presum- 
ably in a position more quickly to anticipate or apprehend jeopardy 
to his client than any one else, and it is not unreasonable to assume 
that upon an objection to the suggested course the court would bave 
refrained from pursuihg it; and if, at the time the évidence was 
stricken out, or later, there had been a request that the jury be more 
particularly wamed against the danger of being unconsciously influ- 
enced by the incompétent testimony, the court would doubtless hâve 
granted it. If there were any évidence of bad faith on the part of 
the prosecution, or if the court had declined to give heed to any rea- 
sonable complaint or suggestion on the part of the défendant, or if 
we entertained any substantial doubt of the correctness of the ver- 
dict, we would not hesitate to direct a new trial. But the govern- 
ment ought not to be put to the necessity of retrying the case because 
of an incident treated so casually by ail parties, when the compétent 
proofs quite convincingly point to the defendant's guilt. 

Under the well-established rule that exceptions to instructions 
must be spécifie (see rule 10 of this court [208 Fed. vii, 124 C. C. A, 
vii]), the defendant's gênerai exception might, with propriety be whol- 
ly ignored, but we hâve examined the instructions, and we are sat- 
isfied that upon the whole the jury was fairly and adequately advised 
of the law. 

[6] Although there are no assignments covering the admission of 
the two exhibits ofïered by the government involving the records of the 
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telegraph company, we are asked to review the action of the court in 
this respect, upon the grourid that it was palpably erroneous and man- 
ifestly prejudicial to the défendant. In this view we cannot concur. 
With or without the contents of the telegrams, the évidence was clear- 
ly material, and upon the whok, while its competency is not entirely 
free from doubt, it is thought the preliminary proofs were sufficient 
to warrant its admission. 
The judgment is affirmed. 



REDEBIAKTIEBOI/AGET AMIE v. UNIVEBSAL TRANSP. CO., Inc. 
(Circuit C!ourt of Appeals, Second Circuit. August 20, 1917.) 

1. CotTBTS <&=>405(1) — FEDERAL OOUETB — ClECUIT COUET OF APPEALS — PEAC- 

TICE. 

Appeals and wrlts of error are to be taken to the Circuit Court of Ap- 
peals In the manner practlcedln the Suprême Court before 1891, 

2. Appeal and Eeeob <ê=5399— "Weit of Ebboe" — Functions — "Citation." 

A WTlt of error opérâtes proprlo vlgore to remove the record, whlle 
the citation glves notice to the parties and brlngs them Into court. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Citation ; Wrlt of Error.] 

8. OouBTS <&=9405(14) — Fedebal Ooxjbts — Ciecuit Cotjet of Appeals — Wbit 
OF Ebboe — ^Pebfeotion. 

Under Eev. St. S 1000 (Comp. St 1916, | 1660), declarlng that every jus- 
tice or judge sl^ilng a citation on any wrlt of error shall, except In 
cases brought by the United States, or uuder the direction of any depait- 
ment of the government, take good and suHldent securlty that plalntiff 
in error or appellant shall prosecute hls wrlt or appeal to effect, and if 
he fail shall answer ail damages and costs, where the wrlt is a super- 
sedeas and stays exécution, or ail costs where It is not a supersedeas, a 
wrlt of error, but for Suprême Court rule 29 (32 Sup. Ct xll), of which 
rule 13 for the Circuit Courte of Appeals (150 Fed. xxviil, 79 O. 0. A. 
xXTlll)t Is a copy, and which déclares that supersedeas bonds in District 
Courts an,d Circuit Courts of Appeals must be taken, with good and sufli- 
clent security, that plaintliï in error or appellant shall prosecute hls wrlt 
of error to effect, and answer ail damages and ctfsts if he fails to make 
hls plea good, mlght be perfected and thè cause heard without any se- 
curlty at âll, except for costs. 

4. Courts <S=»<t05(15) — i"i:DEBAL Cotjbts — Oieouit Couet of Appeals — Weit 

of Ebboe — Supebsedkas Bond. 

Under Suprême Court rule 29, of which rule 13 for the Circuit Court 
of Appeals is a copy, and which requires the glvlng of a supersedeas 
bond, the failure of plalntiff in error to give a supersedeas bond does 
not, as but for the rule the wrlt of error mlght be prosecuted, under 
Bev. St. § 1000 (Comp. St. 1916, | 1660), without glvlng such bond, afCect 
the Jurisdlctlon of the Circuit Court of Appeals, for the wrlt of error of 
itself removes the cause, and the failure to give such bond la a mère 
irregularity, and 8o it is wlthin the power of any Circuit Judge oi-' judge 
of the Circuit Court of Appeals to flx such bond after expiration of the 
60-day perlod prescribed by section 10O7 (section 1666). 

5. CouBTS <Ê=s>405(15) — Fedebal Ooubts — CiBourr Coubt of Appeals— Wbit 

OF EeEOE SUPEBSBDEAS BOND AMOUNT. 

Where the judge signing a wrlt of error and citation fixed the amount 
of the supersedeas bond by formai order, a Judge of the Circuit Court of 
Appeals wlll not Interfère with the amount fixed In the order for the 
supersedeas bond, though plaintlffs In error induced such judge to slgn 

«ssFor ather cases *e» same topic & KET-NUMBBR tn ail K«y-Numbered Digesta & Indexes 
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fhe citation without produclng the bond, for, such judge havlng made 
a décision, a subséquent judge sbould not interfère therewlth. 

'6. Attachment <S=5l — Personal Action — Natube cf. 

Where there was Personal service on défendant, tliough its property 
was attached, the action Is a Personal one ; the attachment belng for pur- 
poses of securlty only. 

7. Courts ©=405(15) — Fédéral Courts — Ciectjit Court of Appeals — Wbit op 

EBROE — SUPEBSEDEAS BOND. 

Plalntifif Ltt error Instltuted an action agalnst défendant by Per- 
sonal service, but attached defendant's interest In a ship over and above 
a maritime lien. The ship vpas discharged, both from the lien and from 
the attachment, by the exécution and ûllng of one instrument, whlch flrst 
secured the maritime lien, and, junior to that lien, the attachment and 
ensutng judgment pro tanto, Held that, despite the unique nature of the 
securlty and that as plaintifC's attachment of the ship was accidentai 
te had the right to issue exécution on renditlon of a judgment, and a 
supersedeas bond was necessary, under rule 13 for Circuit Courts ot 
Appeals, where défendant sued out a writ of error. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

A writ of error to the District Court for the Southern District of 
New York having been taken out by plaintifï in error (défendant be- 
low), the same having been allowed and citation issued, a motion is 
made in this court to "fix the amount of the supersedeas bond to be 
given in this case." Haintiff restrained from issuing exécution, pro- 
vided défendant complètes its security within 10 days from fîling the 
order. 

Saul S. Myers and Thomas B. Nixon, both of New York City, for 
plaintifï in error. 

Kirlin, Woolsey & Hickox, of New York City, for défendant in 
«rror. 

Before HOUGH, Circuit Judge. 

HOUGH, Circuit Judge. This motion having been duly made before 
me, it is thought to be my duty to hear it. That, however, does not 
assume that I hâve, therefore, any power to grant the relief moved for. 

[1] Whether a single judge of the Court of Appeals has power to 
regulate procédure on appeal in the way hère demanded is not plain 
on the face of the statute ; yet this much may be spelled out. Appeals 
and writs of error are to be taken to the Circuit Court of Appeals in 
the manner practiced in the Suprême Court before 1891. In similar 
proceedings in the Suprême Court in Peugh v. Davis, 110 U. S. 227, 
4 Sup. Ct. 17, 28 h. Ed. 127, it was held that where an appeal had been 
allowed, but no security taken, a judge of the appellate court might 
take it more than 60 days after decree entered. No reason appears why 
the same might not be done on a writ of error. 

In this case a writ was allowed and citation signed, and further an 
order was entered in the District Court fixing the amount of the bond 
to stay exécution (commonly called a supersedeas bond) ; but the ques- 
tion remains, whether noncompliance with that order prevented the 
writ and citation from having tiieir usual effect. The resuit of plain- 

âs^For other cases se* same topic & KBY-NUMBER in ail Kejr-Numbered DlgestB & Indexes 
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tiff in error's argument is that noncompliance with the order of L. 
Hand, J., leaves the writ and citation operative, and entitles this court 
or a judge thereof to fix the bond, even at a figure utterly variant f rora 
that directed by the court below. 

[2, 3] A writ of error opérâtes proprio vigore to remove the record; 
a citation gives notice to the parties and brings them into court. Ather- 
ton V. Fowler, 91 U. S. 143, 23 L. Ed. 265 ; Cohen v. Virginia, 6 Wheat. 
264, 5 L. Ed. 257. There is no doubt that (so far as statute is concern- 
ed) the plaintiff in error may review by writ a judgment at law, with- 
out seeking to stay exécution on the judgment; i. e., without super- 
sedeas. It therefore appears clear that, but for the opération of Su- 
prême Court rule 29 (32 Sup. Ct. xii), of which our rule 13 (150 Fed. 
xxviii, 79 C. C. A. xxviii) is a copy, a writ may be perfected and the 
cause heard regularly without any security at ail, except for costs, un- 
der R. S. § 1000 (Comp. St. 1916, § 1660). 

[4] The nature of supersedeas and the origin of our use of the word 
is fully shown in Omaha Hôtel Co. v. Kountze, 107 U. S. 378, 2 Sup. 
Ct. 911, 27 L. Ed. 609. Rule 29 was passed cotemporaneously with 
the décision in Rubber Go. v. Goodyear, 6 Wall. 153, 18 L. Ed. 762 (see 
this stated in Jérôme v. McCarter, 21 Wall. 17, 30, 22 L. Ed. 515), and 
in order to quiet disputes which had prevailed in the Suprême Court ,it- 
self as to whether the rule of Catlett v. Brodie, 9 Wheat. 553, 6 L. Ed. 
158 (an action at law), applied to equity suits, and especially to fore- 
closures, ejectments, etc. The cases heretofore cited show directly or 
by référence the history of this différence of opinion concerning what is 
now section 1000, R. S., and was originally a section of the Judiciary 
Act of 1789. In the condition of practice created by rule 29, Brown v, 
McConnell, 124 U. S. 489, 8 Sup. Ct. 559, 31 L. Ed. 495, was decided, 
pointing out that a writ of error is process of the appellate court, while 
an appeal may be taken without any Suprême Court action at ail, and 
further that security (which is what in our phrase "works a super- 
sedeas") is given under R. S. § 1000, on signing citation, and that fail- 
ure to take it is irregularity only, not "necessarily avoiding citation," 
and not affecting jurisdiction. 

We must construe rule 13, C. C. A., as the Suprême Court has donc, 
with rule 29, S. C. Under such construction, I think that the writ and 
citation herein hâve duly removed the record to and brought the par- 
ties into this court without any supersedeas bond ; that such lack does 
not afïect our jurisdiction, but is an irregularity, and leaves it within 
the power of any Circuit judge of the circuit, or of the Circuit Court 
of Appeals itself, to fix such bond, even after the 60-day period of R. 
S. § 1007 (Comp. St. 1916, §■ 1666), has expired. What, under rule 13, 
the court would, should, or could do with the case, if no f ull bond is 
ever given, is not before me, and I express no opinion. Such opinion 
would dépend (1) on a construction of rule 13 not now involved, and 
(2) on the power of this court ta pass rule 13, or of the Suprême Court 
to pass rule 29, and in effect (perhaps) refuse longer to hear appeaîs 
and writs in which no security exists, or is given, except for costs. _ 

[5] The first inquiry hère is : How did this irregularity which giv«3 
me jurisdiction occur? None was intended, for when L. Hand, J., 
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signed writ and citation, he fixed the amount of the supersedeas bond by 
formai order, which thèse plaintiffs in errer hâve ref used to obey. This 
sort of order is the common practice, and judges assume that the order 
entered is enough; never before hâve I known a citation availed of 
v^rithout complying with the cotemporaneous order as to security. 

The reason for this singularity is that Hand, J.'s order is said to be 
so plainly in the face of rule 13 as to be null, wheref ore in efïect no law- 
ful order was made, and this application is made on a (legally) clean 
slate. The argument for this application is not put just that way, but 
such is its necessary logical implication. I shall not stop to discuss the 
admissibility of such contention. I am satisfied of my jurisdiction, and 
thére are two reasons why the action of Hand, J., will stand so far as I 
am concerned : 

(1) His relation to this case on writ is just the same as mine might 
hâve been. I could hâve allowed the writ, signed the citation, and taken 
the security ; so could any other Circuit Judge or District Judge sitting 
in the Southern district of New York. Plaintiff in error chose to go to 
Judge Hand, and he made décision. As matter of discrétion and of 
law I would refuse to review his action when sitting alone. Plaintifï 
in error should take nothing by the fact that the citation was signed, 
without actually seeing the bond, for it is beyond ail doubt that such 
actual production of a "good and suiiScient" bcmd might hâve been in- 
sisted on as strict matter of law, before any judge affixed his name to 
any citation. 

[6, 7] (2) I agrée with Hand, J., as to the construction of rule 13. 
This is an action at law in which an attachment issued. There was Per- 
sonal service of défendant below, or its équivalent; therefore the at- 
tachment was no more than mesne process and the attached property 
only security (so far as it goes) for a judgment in personam. The at- 
tached property was whatever défendant below owned in a ship, over 
and above a maritime lien which has now ripened into a final decree for 
about one-third of the value of the vessel. The ship was discharged 
both of the maritime lien and f rom the attachment herein by the exécu- 
tion and fiUng of one rather hybrid document for her total value. In 
form that document is a stipulation for value, and from its ténor I 
think it clear that it first secures the maritime lien, and junior to that 
lien the attachment and ensuing judgment pro tanto. 

But the usual clauses of an admiralty stipulation apply to both the ad- 
miralty case and common-law action ; it is a continuing security in both 
trial and appellate courts, and is not collectible after appeal or writ 
taken until the appellate court has spoken favorably to libelants and 
original plaintiffs. Therefore hère by an unusual but clear undertak- 
ing défendants below hâve given partial security, — the action other- 
wise is an ordinary common-law suit in personam (Cooper v. Reynolds, 
10 Wall. 308, 19 L. Ed. 931), and not one in which "tlie property in 
controversy necessarily follows the suit." That phrase (even without 
the illustrations given by the rule itself) refers to suits seeking to re- 
cover spécifie property or adjudicate liens in or rights to some particu- 
lar realty or chattels. This is no such case. Plaintiff below happened 
to attach a ship ; he might as well hâve attached a crédit or anything 



286 245^ FKDEEAL REPORTER 

else belonging to his opponent— the warrant was gênerai; the ship 
accidentai. 

The resuit is that the order oi Hand, J., was right. Défendant in 
error has the right to iéstie exécution as therein permitted. Such right 
will be enjoîned' if plaintiff in error complètes its security within 10 
days from filing order hereon. Security is fixed at the figure named in 
Hand, J.'s order. ' New order filed herewith. 



SOUTHERN TRUST OO. et al. t. LUCAS. 
(CSrcult Court of Appeals, Elghth Circuit September 6, 1917.) 

No. 4870. 

1. FBAUD <g=»7 — FlDUCIABT RELATIONS — HOW OEEATED. 

Where the parties to a transaction are strangers, they remaln such, 
unless both consent by word or deed to an altération of such status, and 
one party, by pleadlng ignorance and Inexpérience, and declaring her 
rellance upon the other, caiinot Impose a fldudary obligation or status 
on such other wlthout hls consent. 

2. Tbial @=»296(2) — Insteuctioks — Ouee bt Otheb Instbuotions. 

In an action for fraud on an exchange of an apartment honse by 
plaintiff for a farm owned by defendant's client, an instruction statlng 
that one of the Issues was whether there was "a condition of confidence, 
a rellance by the plaintiff on the défendants, she havlng informed them 
that she had no expérience In such matters and relied upon them," 
though erroneous, was not fatal error, where another part of the charge 
requlred a findlng that plaintiff depended entirely upon diefendants' 
agents and told them so, and that they assumed to act In that capadty. 
8. Fbaud ®=>2S — FlDUCIABT Relations — How Cbeated. 

Where a trust compauy, whlch negotlated an exchange by plaintiff of 
an apartment house for a farm owned by one of its clients, sought the 
handiing of plalntlff's property, and wlth fuU knowledge of her inexpéri- 
ence and désires, and her rellance on its protection and représentation of 
her Interests, proceeded under conditions justlfylng her in believlng that 
they were carlng for her Interests, they could not abuse her confidence, 
but were bound to care for her Interests and exercise good f alth in so 
doing. 
4. Fbaud «=5»11(2) — Fbaudulent Repbksentatiohs — Value — Facts ob Opin- 
ions — "Statkment of Fact." 

Whlle a statement as to value is In one sensé an expression of an 
opinion and in most cases nothing more, where it is made under condi- 
tions whloh show that It was Intended to be treatèd as an immédiate 
factor Inducing action, and was made wlth knowledge that it would be 
accepted as a basls of action, Instead of a mère élément to be Investl- 
gated before action, it becomes for ail practlcal purposes a statement 
of fact. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Statement of Fact.] 

6. Tbial <S=5296(10) — Instbuctions — Oubœ ht Othbïb Insteuction& 

In an action for fraud in negotlating an exchange of properties, the 
court's characterizatlon of expert testlœony as to what constltuted 
value Ip real estate as a joke, and hls further statement, when objection 
was made, that he had used a mild tenn, though they mlght better hâve 
been omltted, were not prejudlclal, where in this Immédiate connection 
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the court clearly stated hls reasons for the use of the expression, and 
what he meant by It, and Impressed on the jury that what he sald was 
not blndlng on them, and that they must judge the facts for themselves. 

In Error to the District Court of the United States for the Eastern 
District of Arkansas ; Jacob Trieber, Judge. 

Action by OUie Lucas against the Southern Trust Company and an- 
other. Judgment for plaintiff, and défendants bring error. Affirmed. 

W. B. Smith and J. H. Carmichael, both of Little Rock, Ark. (J. 
Merrick Moore and W. H. Rector, both of Little Rock, Ark., on the 
brief), for plaintifïs in error. 

E. L. McHaney and George W. Murphy, both of Little Rock, Ark., 
for défendant in error. 

Before HOOK, SMITH, and STONE, Circuit Judges. 

STONE, Circuit Judge. Error from judgment for $14,963.66 as 
damages through deceit. The cause of action and proof for the plain- 
tiff below was as f ollows : 

An invalid widow, who owned an apartment house, being désirons 
of tuming it into money, so that she could go with her aged father and 
small daughter to California, was induced by représentatives of the 
trust Company to permit them to exchange the apartment house for a 
large farm. The trust company officiais represented to her that they 
would exchange her property for a farm which they said they knew 
to be worth $30,000; that they could and would then readily sell the 
farm, and, after taking out their stipulated commission, turn over ta 
her a balance of $23,000. She told them that she knew nothing of 
farms or farming, or of farm values, did not want a farm, but wanted 
to convert the apartment house into money, and that this was the 
only property she had and her sole means of support. Relying upon 
their above assurances that the farm was of such value, and that they 
could within 30 days realize upon it for her the above sum in cash, she 
placed her property in their hands for such disposition. Before and 
during the time of the above représentations and negotiations the com- 
pany was, without her knowledge, the agent for .the owner of said 
farm, and had unsuccessf ully tried to dispose of it for a sum much less 
than the value of her property, and the officiais knew the true value 
of the farm. Their représentations to her were knowingly false, and 
made for the purposé of deceiving her and acquiring her property. 
She relied upon their statements of the value of the farm, what they 
could do with it, and that they were representing her as agent in the 
transaction. The défendant company in its pleadings and évidence 
challenged the plaintifï on ail material points. 

In the course of the charge to the jury occurs the foUowing: 

"So the issues in thls case, gentlemen, whlch you are to détermine are 
three: First, was there a condition of confidence, a rellance by the plaintiff 
on the défendants, she having Inlormed them that she had no expérience in 
such matters and relied upon them? That is the first issue to be determined. 
Second, were there false and fraudulent représentations made by the de- 
fendant, or its agents, as to the value of the farm to the plaintiff whlch 
were material and whlch the plaintiff was induced to belleve to be true and 
on the strength of it made that trade when she would not hâve made it if 
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the true facts had been stated to her? That Is the second Issue. Third, If 
what she allèges is true as to thèse two first Issues, was the farm which she 
obtained wortà less In value than the property whlch she exchanged? If It 
was worth as much as much or was worth more, then she was not Injured and 
could not recover." 

The défense was that no such représentations had been made but that 
she had dealt at arm's length upon her own judgment after inspecting 
the farm; that any statements of value by the company officiais were 
mère expressions of opinion ; that the farm was equal in value to her 
property, so that she had sufifered no loss. 

The company attacks the first item in the charge of the court by say- 
ing: 

"The court evldently Intending to say that the défendant In error could 
create a flduciary relation by siniply telling the agent of plaintlfCs In error 
that she relied upon his statement. We think a flduciary relation is one of 
trust, confidence, and is a status, and that it cannot be created by the vendor 
stating to the purchaser that she is relying whoUy upon the judgment of the 
purchaser as to what the property she is selUng is worth." 

[ 1 ] It is true that one party cannot create a légal obligation or sta- 
tus by pleading ignorance and inexpérience to aii opposing party in a 
business transaction. Those who hâve in the law's view been strangers 
remain such, unless both consent by word or deec^to an altération of 
that status. The communicated désire or intention of one to impose 
upon the other a différent status, involving greater obligations, is 
ineflfective, unless the other consents to the changed relation. It is 
true that consent may find expression in acts as readily as in words. 
But sUch consent cannot be implied from a bare procédure with the 
transaction, after one party has declared his or her inexpérience and 
reliance upon the other. The knowledge of this state of mind in a 
palrty may be an important considération in determining the exist- 
ence of fraud, as indicating what eflfect might be anticipated from state- 
ments made ; but it cannot establish a confîdential légal status. 

[2, 3] If the above quotation were the entire charge upon that point, 
it would be fatal error. But another part of the charge requires a 
fînding that : 

"In this transaction Mrs. Lucas depended entirely upon the Southern 
Trust Company's agents and had told them sO, and that they had assumed to 
act in that capaoity (italics ours)." 

They cannot accept her confidence, and abuse it to her hurt. They 
cannot consent that she rely upon them, and deceive her through that 
very reliance. Much less can they deceive her, both as to the justifi- 
cation of that reliance and also as to the facts which would be pro- 
tected thereby. Hère the pleading and her proof were that the com- 
pany's officiais had sought the handling of her property, and, with 
fuU knowledge of her inexpérience, desires, and reliance upon their 
protection, and their représentation of her interests, had proceeded 
under conditions which would hâve justified her in believing that they 
were caring for her interests. Such a situation créâtes the obligation 
upon them to do so, and to exercise good faith in so doing. 

[4] As to the second point, respecting the représentations as ta 
value: A statement as to value is from its very nature, in one sensé, 
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an expression of opinion. In most instances it rises to no greater 
dignity. But where it is made under conditions which show that it 
was intended by the one uttering it to be treated as an important fac- 
tor inducing action, and was made with knowledge that it would be 
accepted as a basis of action, instead of a mère élément to be inves- 
tigated by the other before action, it becomes, for ail practical and 
effective purposes, a statement of fact, and is classed as such. There 
was hère testimony justifying that view by the jury. 

As to the third point, regarding the claimed absence of damage, 
because the value of the farm at least equaied that of the apartment 
house, it is enough to say that was a question of fact for the jury, 
upon conflicting évidence. 

[5] A further point is urged in claimed prejudicial language used 
in the charge. In commenting upon the testimony of certain experts, 
who had testified as to what constituted value in real estate, the court 
characterized it as a "joke," and later, on objection to that language, 
said he had used a mild term. This language was extrême, and would 
better hâve been omitted. In immédiate connection therewith, how- 
ever, the court clearly stated his reasons for the use of the expression 
and what he meant t^ it ; also, the court was very caref ul to impress 
upon the jury that what he might say was not binding upon them, and 
that they must themselves be the judges of the facts. We are not 
prepared to say that, in a doser case, the effect of this language might 
not be prejudicial; but we do not think it should be so regarded hère. 

The judgment is affirmed. 
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(Circuit Court of Appeals, Elghth Circuit. September 3, 1917.) 

No. 4800. 

L Trade-Marks and Tbade-Names <S=3ô9(5) — Imitation of Names — Descrip- 
tive WOBDS. 

The words "cerate," "capsules," "suppositorles," "tablets," "llquid," 
"laxatlve," and "pendis," as applled to proprletary medldnes, are not 
subject to exclusive appropriation as trade-names ; and hence, whero 
plaintiff sold such medicines as "Viavl Capsules," "Yiavi Suppositorles," 
etc., défendants' manufacture and sale of slmllar medicines as "Vlmedla 
Capsules," "Vlmedla Suppositorles," etc., was not an Imitation of plalntlfTs 
names. 

X, Trade-Mabk and Tbade-Names <S=59(5) — iMriATiON — Nambs op Articles. 
Where plaintiff sold a proprletary medldne as "Viavl Royal," défend- 
ants' sale of a médical préparation as "Vlmedla Soverelgn" was not a de- 
ceptive imitation; the words "soverelgn" and "royal" belng distinct In 
form and suggestion. 

B. Tbade-Mabks and Tbade-Names <@=»70(1) — Unfaib Compétition — Imita- 
tion. 

It was not unfalr compétition for a manufacturer and seller of proprle- 
tary medicines to use books, charts, elrculars, and printed forms havlng a 
gênerai resemblance to those of another, in the same business, as to con- 
tents, such as anatomical plate.s, description of diseases and symptoms, 
and advlce to the slcls ; such material belng common in the domain of 

®=3For other cases see same topic & KHiY-NUMBEB lu ail Key-Numbered DigesU & Indexes 
245 F. 19 «Reliearlng denled December 10, 1917. 
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the proprletary medlcine business, and no one havlng a monopoly of 
thèse forms o( expression. 

4. Tbade-Mabks and Trade-Names <3=>77 — Unfaie Compétition — Inteetke- 

ENCE wiTH Business. 

It was net unfalr compétition for a manufacturer and seller of proprle- 
tary medlcines to soUclt and offer inducements and persuasions to tte 
customers and agents of a competitor to become its customers and agents, 
■wbere uo contract relations were threatened. 

5. Tbade-Mabks and Tbade-Names <@=970(1) — Uniaib Compétition — Imita- 

tion. 

In the absence of such a monopoly as a patent confers, any person may 
reproduce the proprletary medlcines of another, and sell them under rep- 
résentations that they are the same article, if not sold as such other 
manufacturer's goods. 

6. Tbadk-Mahkb and Tbade-Names <3=s70(4)' — Imitation — Packages and 

IiABELS. 

Nelther the use of the same colors nor of the same form of contaMng 
vessels, cartons, or labels constltutes unfair compétition, when such fea- 
tures are in common use in the trade, espedally when they serve pur- 
poses of utlllty, convenlenoe, or attraction. 

7. Tbade-Mabks and Tbade-Names @=970(4) — Imitation — Paceaqes and 

Labels. 

Défendant used bottles, boxes, and tins for its proprletary medlcines 
similar to those of plaintlff, and inclosed them in cartons havlng a gênerai 
correspondence In form and color, and the labels were of slmllar slzes 
and colors and had the same gênerai style of letters. The forms of the 
containers, however, were such as were naturally suggested by the neces- 
sitles of the business, and the colors presented no unusual characterlstics. 
PlalntMf's engraved scroUs and symbols were not copied, and Its trade- 
name, "Viavl," dld not appear on défendants' articles, while its own 
trade-name, "Vlmedla," was constantly repeated and prlnted In type of 
large slze, while defendant's name and address appeared In conspicuous 
letters. There was no persuasive testlmony that purchasers had been 
actually decelved. Beld that, notwlthstandlng the resemblances of colors 
and form, the différence in other respects in the dress of the goods was 
such that there was no unfalr compétition. 

Stone, Circuit Judge, dlssenting. 

Appeal from the District Court of the United States for the West- 
ern District of Missouri ; Arba S. Van Valkenburgh, Judge. 

Suit by the Viavi Company against the Vimedia Company and others. 
From a decree in favor of défendants, plaintiff appeals. AfBrmed. 

John A. Barnes, of Chicago, 111., and Arthur Miller, of Kansas City, 
Mo. (New, Miller, Camack &: Winger, of Kansas City, Mo., on the 
brief), for appellant. 

Frank T. Brown, of Chicago, 111., and Henry D. Ashley, of Kansas 
City, Mo. (Charles M. Nissen, of Kansas City, Mo., Arthur L,. Sprinkle, 
of Chicago, 111., and Ashley & Gilbert, of Kansas City, Mo., on the 
brief), for appellees. 

Before CARLAND and STONE, Circuit Judges, and MUNGER, 
District Judge. 

MUNGER, District Judge. This suit was brought to restrain un- 
fair compétition in business and to protect what was claimed to be a 
trade-mark and a trade-name. The appellant and its predecessors in in- 

(®=»For other cases see same topic & KBY-NUMBER In aU Key-Numliered Dlgests & Indexe» 
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terest for many years hâve been engaged in making and vending propri- 
etary medicines to which it has applied the name "Viavi." It is claim- 
ed that the name was registered as a trade-mark in 1891. The medi- 
cines are put up in bottles, in cylindrical wooden boxes, and in tin 
boxes, and thèse are inclosed in cardboard cartons of ordinary forms. 
The gênerai method of sale was the procurement of local représenta- 
tives, who purchased the medicines, and who were given the right of 
sale in limited territory. Thèse représentatives solicited customers 
among those supposed to be ailing, to whom the medicines were sup- 
plied for use. The goods were not sold through the ordinary means of 
drug and chemical stores. The défendant FuUer, with an associate, 
became local représentatives of appellant at Kansas City, Mo., in 1899, 
and continued under the name of the Missouri Viavi Company, until 
1903, to procure and vend the goods of appellant. In the latter year 
the défendant Laederich joined Fuller and his associate, and they 
formed a new company, called the Missouri Viavi Company, ta continue 
the same business in a larger territory. Mr. Fuller retained this con- 
nection until 1905, when he withdrew and caused the incorporation of a 
company known as the Vimedia Company. It obtained the registra- 
tion of the word "Vimedia" as a trade-mark in 1906. The Vimedia 
Company hâve also been engaged in the manufacture and sale of pro- 
prietary medicines of the same gênerai type as those made by the Viavi 
Company. The word "Vimedia" has been applied to thèse medicines. 
They were put up in containers of the same gênerai style as those of 
the rival company and were sold by the same gênerai plan of local 
représentatives. 

The Viavi Company made and sold medicines it called "Viavi Cap- 
sules," "Viavi Suppositories," "Viavi Cerate," "Viavi Tablettes," "Vi- 
avi Liquid," "Viavi Laxative," "Viavi Pencils," and "Viavi Royal." 
The Vimedia Company has made and sold medicines it called "Vimedia 
Capsules," "Vimedia Suppositories," "Vimedia Cerate," "Vimedia Tab- 
lets," "Vimedia Liquid," "Vimedia Laxative," "Vimedia Pencils," and 
"Vimedia Sovereign." 

[1,2] In 1911 Laederich became a stockholder and officer in the de- 
fendant company and has been engaged in its service ever since. The 
suit asked the same relief against the persons made défendants as was 
asked against the Vimedia Company. A large amount of testimony was 
presented on the hearing of the issues, and the trial court entered a de- 
cree in favor of the défendants. Appellant has abandoned its claim 
of infringement of the trade-mark "Viavi," and it concèdes that the 
word "Vimedia," standing alone, is not an infringement of the trade- 
name "Viavi"; but it asserts that an injunction should hâve issued 
against the use of the word "Vimedia," in conjunction with the words 
already stated, as appellations of medicines. The words "cerate," 
"capsules," "suppositories," "tablets," "liquid," "laxative," and "pen- 
cils" are not distinctive of appellant's medicines, nor subject to its ex- 
clusive appropriation as trade-names. They are properly descriptive 
of the goods, are well-known terms of trade, and were in similar use 
long bef are appellant began business ; and hence the défendant com- 
pany's use of the words cannot be said to be an imitation of appellant's 
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peculiar terms. They are sitnilar to such words as "pills," "tonic," 
"lozenges," etc. The word "sovereign" is so distinct in form and sug- 
gestion to the word "royal," as applied to a médical préparation, that 
it cannot be called a deceptive imitation. 

[3] The remaining questions relate to practices that are said to con- 
stitute unfair compétition. Both of the companies use books, charts, 
circulars, and printed forms that hâve gênerai resemblances as to con- 
tents, such as anatomical plates, descriptions of diseases and symptoms, 
and advice to the sick. The material used is common in the domain of 
the proprietary medicine business, and, as no copyright is relied upon 
for spécial protection, the plaintiff has no monopoly of thèse forms of 
expression. Atlas Mfg. Co. v. Street & Smith, 204 Fed. 398, 122 C. 
C. A. 568, 47 L. R. A. (N. S.) 1002 ; S. R. Feil Co. v. John E. Rob- 
bins Co., 220 Fed. 650, 136 C. C. A. 258; John D. Park & Sons Co. 
V. Hartman, 153 Fed. 24, 82 C. G. A. 158, 12 L. R. A. (N. S.) 135; 
Black V. Ehrich (C. C.) 44 Fed. 793. 

[4] In building up the selling agencies of the Vimedia Company, 
some who had acted as selling agents for the Viavi Company and some 
who had purchased goods f rom it were solicited to become agents and 
customers of the Vimedia Company. Complaint is made that this con- 
stituted a raid upon appellant's business organization beyond the limits 
of fair compétition. The évidence does not show any plan on the part 
of the défendant company to induce employés of the appellant to break 
contract relations with it. Inducements and persuasions were ofïered 
to those who had dealt with appellant to deal thereafter with the Vi- 
media Company; but it is légal business rivalry and compétition for 
one to induce customers of one person to become patrons of another 
by honest persuasion, where no contract relations are threatened, else 
a new business establishment could rarely gain a f oothold. West Vir- 
ginia Transp. Co. v. Standard Oil Co., 50 W. Va. 611, 40 S. E. 591, 
56 L. R. A. 804, 88 Am. St. Rep. 895 ; Farmers' Loan & Trust Co. v. 
City of Sioux Falls (C. C.) 131 Fed. 890; Passaic Print Works v. Ely 
& Walker Dry Goods Co., 105 Fed. 163, 44 C. C. A. 426, 62 L. R. A. 
673 ; Lough v. Outerbridge, 143 N. Y. 271, 38 N. E. 292, 25 L. R. A. 
674, 42 Am. St. Rep. 712; Johnson v. Hitchcock, 15 Johns. (N. Y.) 185. 

[5] In some instances the local seller s of the Vimedia préparations 
hâve represented to prospective purchasers that the articles were the 
same or as good as Viavi. Apart from the question of the responsibil- 
ity of the défendant company for thèse représentations lies the fact 
that appellant has no patent for thèse medicines. In the absence of such 
a monopoly as a patent confers, any persons may reproduce the arti- 
cles, if they cân, and may sell them under the représentation that they 
believe they are the same article, if they exclude the notion that they 
are the plaintifï's goods. Saxlehner v. Wagner, 216 U. S. 375, 30 
Sup. et. 298, 54 L. Ed. 525 ; John D. Park & Sons Co. v. Hartman, 
153 Fed. 24, 82 C. C. A. 158, 12 L. R. A. (N. S.) 135 ; Tabor v. Hoff- 
man, 118 N. Y. 30, 23 N. E. 12, 16 Am. St. Rep. 740; Chadwick v. 
Covell, 151 Mass. 190, 23 N. E. 1068, 6 L. R. A. 839, 21 Am. St. Rep. 
442; Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 16 Sup. CL 
1002,411.. Ed. 118. 
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[6] Both of the companies use similar bottles, boxes, and tins to 
contain the medicines prepared by them, and the cartons used to inclose 
them hâve a gênerai correspondence in form and color. The labels 
on the containers and cartons are also of similar sizes and colors and 
hâve the same gênerai style of letters. There is nothing unusual or 
distinctive in this dress of goods. Neither the use of the same colors. 
or of the same form of containing vessels, cartons, or labels, alone 
constitutes unfair compétition, when such f eatures are in common use 
in the trade, and especially when thèse features serve purposes of utility, 
convenience, or attraction. P. Lorillard Co. v. Peper, 86 Fed. 956, 
30 C. C. A. 496; Globe- Wernicke Co. v. Fred Macey Co., 119 Fed. 
696, 56 C. C. A. 304; Marvel Co. v. Pearl, 133 Fed. 160, 66 C. C. A. 
226; Sterling Remedy Co. v. Eurêka Chemical & Manufacturing Co., 
80 Fed. 105, 25 C. C. A. 314. 

[7] The forms of thèse containers are such as are naturally suggest- 
ed by the necessities of the business in which they are used, and the 
pale yellow color of the cartons, the yellovif labels with black letters, 
and the white labels with black letters présent no unusual character- 
istics. The engraved scrolls and symbols appearing on the Viavi Com- 
pany's goods hâve not been copied, nor does the word "Viavi" appear 
thereon. The paper used for labels and to cover ail cartons by the de- 
fendant Company has imprinted upon it in diagonal lines the word 
"Vimedia," constantly repéated, so that the word occurs 36 times on 
each square inch. The word "Vimedia" is printed in type of large size 
on each container and carton. On appellant's goods appears the legend 
that they are prepared by the Viavi Company, Incorporated, at San 
Francisco, Cal., U. S. A., and at Windsor, Ont., Can., while on de- 
fendant company's goods appears the legend in equally conspicuous 
letters that they are prepared by the Vimedia Company, Kansas City, 
Mo., U. S. A., Windsor, Ont., Can. 

There is no presuasive testimony that purchasers hâve actually been 
deceived by any confusion of the goods. Notwithstanding the re- 
semblances of colors and forms, the différence in other respects in the 
dress of the goods is such as to persuade that no one of ordinàry intel- 
ligence will be deceived. Coats v. Merrick Thread Co., 149 U. S. 
562, 13 Sup. Ct. 966, 37 L. Ed. 847; Singer Mfg. Co. v. June Mfg. 
Co., 163 U. S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 118; Kann v. Diamond 
Steel Co., 89 Fed. 706, 32 C. C. A. 324; P. Lorillard Co. v. Peper, 86 
Fed. 956, 30 C. C. A. 496; Proctor & Gamble Co. v. Globe Refining 
Co., 92 Fed. 357, 34 C. C. A. 405 ; S. R. Feil Co. v. John E. Robbins 
Co., 220 Fed. 650, 136 C. C. A. 258 ; Wolf Bros. & Co. v. Hamilton- 
Brown Shoe Co., 206 Fed. 611, 124 C. C. A. 409. 

We think the decree of the lower court is right and should be af- 
firmed. 

STONE, Circuit Judge (dissenting). The appellees had been closely 
associated and were intimately acquainted with the entire business of 
appellant in ail its methods, phases, and results. They started out to 
compete in the same field. There is no question in my mind of their 
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close and intentional imitation of appellant's business methods, pack- 
ages, and literature, in outline and in many détails. Everywhere are 
earmarks suggesting a cionsciousness that the imitation could not law- 
fuUy be exact, joined to an ex.ecuted intention. of going to the very 
edge of wh'at they deemed lawful imitation. While it may be that the 
form of many of the packages is utilitarian, that some of the business 
methods afe open to public use, and that the name is slightly différent, 
yet it is remarkable that such similitude in name, color of package, 
contents, and arrangement of literature could hâve been employed for 
any reason, except to confuse thé présent or prospective customers of 
appellant. This évident intention on the part of persons skilled in the 
trade and familiar with appellant's business and customers, when joined 
to actual instances of confusion on the part of such customers, as is 
shown by the évidence, makes a case of intentional and successful un- 
fair compétition. 



INTERSTATE NAT. BANK OF KANSAS CITY, MO., v. TATES CBNTBR 
NAT. BANK OF YATES CENTER, KAN., et al. * 

(Circuit Court of Appeals, Eighth Circuit. September 5, 1917.) 

No. 4887. 

1. Pbincipal and Agent i®=>177(1) — ^Notice to Agent — Presumpttons. 

The knowledge of an agent Is imputed to the principal, on the pre- 
sumptlon that the Information was communicated hy the agent by reason 
of the relation; but, where the clrcumstances surroundlng the agent are 
such that he would naturally hâve concealed hls knowledge from the 
principal, the law will not présume that it was communicated. 

2. Banks and Banking <g=9263 — Knowledge of Officials — Imputation to 

Peincipal. 

Where the président of a bank introduced a stockman to platatiflt, 
another bank, which was the metropolitan correspondent of the one of 
whlch he was président, and Induced plaintiff to make loans to him on 
chattel mortgages, the notes being signed, not only by the stockman, 
but by the président, the president's knowledge that funds deposlted in 
the bank bt which he was an officiai to the crédit of the stockman were 
the proceeds of sales of mortgaged cattle is not, by reason of hls officiai 
position, imputable to the bank of which he was président, so as to im- 
press such funds with a trust in favor of plaintif!"; it apearlng that 
the président induced the stockman to dispose of the mortgaged cattle 
without nolifylng plaintiff, or dellvering the proceeds, and was a party 
to a scheme, with référence to the disposition of the cattle, whlch, if not 
crlminal, was fraudulent and borderlng thereon. 

Appeal from the District Court of the United States for the District 
of Kansas; John C. PoUock, Judge. 

Bill by the Interstate National Bank of Kansas City, Mo., against the 
Yates Center National Bank of Yates Center, Kan., and Charles D. 
Hammer, substituted as receiver of the Yates Center National Bank 
in place of C. A. Korbly. From a judgment dismissing the bill, plain- 
tiff appeals. Affirmed. 

«=9For otber cases ses same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
•Rehearlng denied November 19, 1917. 
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W. P. Guthrie, of Youngstown, Ohio, and C, Angevine, of Kansas 
City, Kan., for appellant. 
Altes H. Campbell, of lola, Kan., for appellees. 

Before HOOK, SMITH, and STONE, Circuit Judges. 

STONE, Circuit Judge. Plaintiff appeals from dismissal of its bill 
to set aside satisfaction of three mortgages on the ground of fraud, 
and to hâve a préférence declared as to f unds in the hands of the de- 
fendant receiver equal in amount to the sum arising from wrongful 
disposition of the mortgaged property by the mortgagor which had been 
deposited in appellee bank and checked theref rom by the mortgagor. 

The mortgages, satisfaction of which was sought to be set aside, 
were given by T. C. Ryan to secure the payment of certain notes, and 
covered cattle. Af ter thèse mortgages had been in force for some time, 
and a small payment had been made thereon, for the purpose of consoli- 
dating the balances and securing an additional sum, a single note was 
given, secured by mortgage, purporting to cover ail of the property in- 
cluded in the three mortgages, and thereupon those mortgages were can- 
celed. Thereafter the plaintiff ascertained that, largely prior to the ex- 
écution of this last note, the maker thereof had disposed of most of 
the chattel security at the instigation and procurement of one Ricker, 
the président of the défendant Yates Center National Bank, and that 
the funds arising from such disposition had been deposited in that bank 
with full knowledge, on the part of the président, both of their origin 
and of the existence of the mortgages. The bank having passed into 
the hands of a receiver, and the mortgagor having withdrawn his funds 
from the bank, this suit seeks to impound the funds coming into the 
possession of the receiver, equal in amount to the receipts from the 
cattle, and to secure a préférence thereon. 

The theory of the bill is that. the money came to the bank accom- 
panied by the knowledge of its improper origin, and therefore the bank 
and its succeeding receiver obtained and held it as trustée for the plain- 
tiff. It is not disputed that the proceeds from the sold mortgaged cat- 
tle were deposited in the bank to Ryan's crédit and later drawn out by 
him ; that the président of the bank, Ricker, had, when they were de- 
posited, accurate knowledge of their origin and the existence of the 
mortgages ; and that no other person connected with the bank had any 
sUch knowledge until after Ryan had overdrawn his account. The crux 
of the case, therefore, is whether or not the knowledge of Ricker was, 
under thèse circumstances, the knowledge of the bank. 

[1] The basis of imputing knowledge from an agent to a principal 
is that the principal cannot be heard to deny responsibility for knowl- 
edge acquired by his agent, which would affect his principal's business, 
and which he would naturally communicate to his principal or use for 
his benefit. The imputation of knowledge to the principal is but the 
application of a presumption that the information was communicated 
by the agent. Like most presumptions, it is based upon that légal 
method of working out justice which often is called into action by ne- 
cessity, to wit, to treat as existent that which normally and naturally 
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would occur, but which is difficult or impossible of direct proof by the 
party upon whom the burden of proof rests. If the circumstances sur- 
rounding the agent in respect to the knowledge are such that he would 
naturally conceal it from his principal, the law will not présume, in the 
absence of proof, that he did the unusual and unnatural thing of com- 
municating it. Nor will it, proof being absent, hold his principal as 
possessing information he normally would not hâve. 

[2] The high officiai position in the bank of Ricker, and his actual 
knowledge, would bind the bank, unless his connection with that knowl- 
edge was such as to preclude any theory or presumption of his com- 
municating it to other officiais of the bank, or using it for the benefit of 
the bank. To ascertain the situation of Ricker in this respect the court 
bas caref ully read and considered the entire évidence. Ricker was not 
a witness, and the record is strangely silent as to the cause of his ab- 
sence. The testimony revealing Ricker's relation to the matter in ques- 
tion was from T. C. Ryan, who executed the notes and mortgages and 
sold the cattle ; Helen F. Ryan, his wife ; J. B. Ryan, a member of a 
stockyard commission company at Kansas City, and not connected with 
the other Ryans; R. M. Cook, vice président of the plaintifï bank; 
George S. Hovey, président of the plaintiff bank; and A. H. Gillis, 
formerly receiver of the défendant bank; numerous exhibits, includ- 
ing the notes, mortgages, account sales, and draf ts covering the sale of 
the cattle ; correspondence between Ricker and Mr. Cook or Mr. Ho- 
vey; and statements from the books of the two banks, including T. C. 
Ryan's account. This évidence shows Ricker, as président of a coun- 
try town bank, introducing to plaintiff, the city correspondent of that 
bank, T. C. Ryan, who desired to borrow considérable sums of money 
to enable him to purchase cattle; the knowledge by Ricker, through 
previous dealings and acquaintance, that Ryan was a ranchman with 
little unincumbered property; the virtual certification of Ryan's finan- 
cial worth by joining him as comaker on the notes to plaintiff; the re- 
ceipt of a commission from the plaintiff for so doing; the apparent 
performance of some services for plaintiff, as presenting the notes for 
Ryan's signature, filing one or more of the mortgages for record, and 
inspecting the cattle covered by the mortgages ; the insistence by him 
that Ryan sell the cattle and appropriate the proceeds without ap^ica- 
tion on the mortgaged indebtedness or notification of the sale to plain- 
tiff (a criminal act on Ryan's part and at a time when he — Ricker — 
was liable on the notes) ; Ryan's excuse that Ricker silenced his pro- 
test by saying that he was Hable on the notes and would pay them; 
Ryan's dealings with défendant bank, always through Ricker personal- 
ly, and sometimes involving large sums ; the peculiar manner in which 
Ricker dealt with Ryan's account in the défendant bank, such as debit- 
ing it by ticket on April 17th with $2,250, which would bave resulted in 
slight overdraft of Ryan's account, but which was placed to the crédit 
of "C. G. Ricker, Vice Président," and so held until July Ist, when it 
was retransferred to Ryan's account, then heavily overdrawn; the 
carrying for weeks of checks against the account as cash items without 
charging them to the account; crediting Ryan's account with $3,500 
from a draft for that amount at a time when he was overdrawn more 
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than $3,200; the carrying as a crédit of the above draft from August 
9th until October 4th, when it had been ref used by the firm upon which 
it was originally drawn to cover cattle not then shipped, and when the 
amount was never received until shipment, almost two months later, 
to another commission firm ; the acceptance by Ricker, for the défend- 
ant bank, of notes signed, as Ryan testified, some "in my own name 
and some made by me in my two given names" ; notes made to défend- 
ant bank through Ricker by Ryan's 12-year old son and by his wife. 
Ryan claimed he did not know why Ricker had them make notes, or 
whether the proceeds were credited to him, though he paid his son's 
note, with the exception of $400. 

The évidence referred to, and other on the same line, convince the 
court either that Ricker was using T. C. Ryan as a tool in working 
eut his nefarious plans against both banks, or that Ricker and Ryan 
were operating together, in utter disregard of the welf are or safety of 
the two banks, if indeed they were not moved by a more sinister motive. 
In any event, Ricker was engaged in reprehensible, if not criminal, 
conduct toward one or both banks. It cannot be presumed that he 
would communicate such actrons, or the knowledge of the acts of his 
tool or confederate, Ryan, to any one, much less to his employer, the 
défendant bank, or that he would use the information to benefit the 
défendant bank. Therefore his knowledge of Ryan's dealings with the 
mortgaged cattle cannot be imputed to the bank. Hence neither it nor 
its receiver can be held as trustée of any proceeds through such sale. 

The judgment is affirmed. 



NORTH AMERICAN DREDGING CO. OF NEVADA et al. v. MINTZER et al. 

(Circuit Court of Appeals, Nlnth Circuit. October 1, 1917.) 

No. 2913. 

1. Navigable Watees ®=1(1) — What Constitutes "Navigable" Stream. 

A tract of marsh or tide lands largely submergea at flood tide was Inter- 
sected by tldal sloughs, one of whlcli was a mile, more or less, In length, 
and in its lower reaches as wide as 100 feet or more, witb a depth of from 
2 feet or less at lovv tide in its sliallowest parts to approximately 7 or 8 
feet at Its flood, and deepenlng somewhat towards Its mouth. It had nev- 
er been used or regarded as navigable, other than for duck beats or punts 
for hunting or flshing, until within a few years, when an oil company es- 
tablished a plant on adjoining land, and on a few occasions took power 
boatê and seows of light draft up the channel on the flood tide, and it was 
Impracticable to put the channel to such use without deepenlng it for the 
purpose. Held, that the stream was not a "navigable" stream. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Navigable.] 

2. Navigable Watebs ^=>37(7) — Lands Under Wateb— Construction oï 

Grant. 

Title to the soll underlying such channel was in those clalmlng under 
a grant from the state, whether or not the channel was navigable. 

Appeal from the District Court of the United States for the Second 
Division of the Northern District of California; Wm. C. Van Fleet, 
Judge. 

«saFor otber cuu ses aune topic & KEY-NUMBER in ail Key-Numt>ered Sigests & Indexes 
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Suit by Lucio M. Mintzer and another, as executors of William 
Mintzer, deceased, against the North American Dredging Company of 

Nevada and another. From an order 242 Fed. 553, C, C. A. , 

granting an injunction, défendants appeal. Affirmed. 

Earl D. White, of Oakland, Cal., and D. J. Hall, of Richmond, Cal., 
for appellants. 

Edward J. McCutchen and John F. Cassell, both of San Francisco, 
Cal., for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. This is an appeal from an order in favor of 
plaintifïs below, appellees, Lucio M. Mintzer and Mauricia T. Mintzer, 
as executor and executrix of the estate of William Mintzer, deceased, 
granting injunction restraining défendant, appellant, North American 
Dredging Company of Nevada, from dredging and cutting a canal 
across property owned by them in the city of Richmond, Cal., and 
awarding damages. The bill alleged that complainant's testator at the 
time of his death was seised of certain described lands, and that about 
April 15, 1915, défendant trespassed by beginning to dredge a canal 
80 feet in width and 8 feet in depth for a distance of from 4,000 to 
5,000 feet across the land of testator. Défendant denied seisin or pos- 
session by plaintifïs, and alleged that the land described was a naviga- 
ble waterway, with a public terminus Connecting the city of Richmond 
with San Pablo and San Francisco Bays, and that at no time had 
plaintifïs or their testator had title to the land covered by the waters of 
the channel; that on the 15th of March, 1915, the défendant entered into 
a contract with the city of Richmond, wherein défendant agreed to 
dredge a channel through the south channel of San Pablo Canal, and 
that such work was commenced in April, 1915, for the purpose of im- 
proving the waterway in the interests of commerce and navigation. 
The city of Richmond intervened, and alleged the existence of a navi- 
gable channel within the limits of the city, and that the best interests 
of the city required the improvement of its navigability ; permission to 
make such improvements having been received from the War Depart- 
ment of the United States. Plaintifïs denied the navigability or com- 
mercial character of the channel, and alleged that the intervener and 
the Standard Oil Company of California hâve entered into a contract 
whereby the city of Richmond would cause the soil dredged from the 
property of plaintifïs to be deposited upon the property of the S'tandard 
Oil Company, the latter agreeing to pay the city of Richmond therefor, 
and that if the channel is deepened in accordance with the contract be- 
tween the intervener and défendant it will enable the Standard Oil 
Company to obtain a waterway to San Pablo Bay across the land and 
property of plaintifïs. 

The turning point in the case is whether or not the waterway in- 
volved is navigable. It was the opinion of the District Court thât it 
was not ; that it never had been in fact navigable in any true sensé, and 
has not been considered, either by the public. or by the authorities of 
the State of California, as capable of navigation ; and, furthermore, that 
the Works sought to be prosecuted could not be carried on without ar- 
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tificial aid. Before reaching this conclusion, and in order to get a bet- 
ter understanding of the évidence bearing upon the physical situation, 
the District Judge made a Personal inspection of the lands and chan- 
nel involved in the controversy, and with painstaking care has describ- 
ed the situation, substantially as f oUows : 

[1] The channel involved is about a mile in length, running through 
a tract of sait marsh or tideland, comprising about 500 acres, with the 
northerly boundary on San Pablo Bay and extending southerly for a 
mile, more or less, between a natural waterway called San Pablo creek, 
which borders on the east, the "Potrero" constituting the San Pablo 
peninsula on the west. The land was acquired by plaintiffs' grandfa- 
ther by grant from those holding under the state Tideland Act. It is 
subject to tide action, largely submerged at flood tide, and mostly ex- 
posed at its lower stages. It is intersected by tidal sloughs eut by the 
flux and recession of the waters of the bay in their diurnal flow, some 
of them of magnitude and others dwindling to rivulets; at high tide 
many of thèse sloughs hâve considérable water, and at low tide the 
mud bottom is practically exposed. The particular channel in contro- 
versy branches from a larger stream a short distance south from where 
the San Pablo creek débouches from the marsh land into San Pablo 
Bay, and thence it winds its way throughout the length of the tract of 
500 acres. The channel varies in width and depth from 100 feet or 
over in its lower reaches, and narrowing farther south, with a depth 
varying with the tide from 2 feet or less at low tide in its shallowest 
parts toward the south to approximately 7 or 8 feet at its flood, and 
deepening as it flowes to its mouth enters the San Pablo Canal. 
When the predecessors of the plaintifif acquired thèse tidelands, and 
for years thereafter, there was no settlement in the immédiate neigh- 
borhood ; the lands being largely used for f arming and grazing. Years 
ago plaintifïs' grandfather built a dike across the lands near the north- 
ern boundary to keep out the tide and render the land more available 
for pasturage. This dike, except for a tide gâte, was built solidly 
across the diannel involved herein, and was maintained up to 1901 in 
a way to restrain the influx of the tide and to make the lands more 
available for pasturage. To a great extent the dike has disappeared, 
but évidences of it now exist. 

The San Pablo Canal has always been navigated to some extent, but 
the channel in controversy and other sloughs intersecting the land hâve 
never been used or regarded as available for any kind of navigation, 
other than for duck boats or punts for hunting and fîshing. About 
1900 the Santa Fé Railroad selected Point Richmond as a terminus on 
San Francisco Bay, and the city of Richmond began to grow. The city 
is described as built upon the high land southerly and westerly of the 
marsh lands in question; the high land extending northerly in a pe- 
ninsula terminating in San Pablo Point, partly dividing the waters of 
San Pablo Bay from the Bay of San Francisco. The corporate limits 
of the city of Richmond bave extended to include this body of tide- 
lands, but the latter is unreclaimed and unimproved, except by the 
Standard Oil Company, which has a refining plant at Richmond. The 
site of the refining plant includes a portion of marsh land purchased 
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from plaîntiffs' testator from the southerly end of the tract hereinbe- 
fore described. When the plant was built, the slough or channel in- 
volved continued into the portion of the marsh acquired by the Oil 
Company, and somewhat recently the Oil Company has built a levée 
across the channel, and along the northern boundary of its marsh lands, 
and has fiUed in the channel where it crosses the lands of the company. 
North of the marsh land sold to the Standard Oil Company is a strip 
of land about 200 feet wide, sold by the predecessors of the plaintiff to 
the Belt Line Railroad. This narrow strip, running across the marsh 
between the lands of the Oil Company and the présent holdings of the 
plaintiflfs, forms the southerly boundary of the latter and the northerly 
boundary of the former. 

The court found that it was only after the Oil Company had estab- 
lished its works that any effort was made to navigate the channel by 
craft or burden; that cccasionally power boats and scows of light draft 
hâve been taken up through San Pablo creek into the channel involved, 
on the flood tide, but that it was impracticable to put the channel to 
such use without deepening it for the purpose. About 1915 an ar- 
rangement was made between the Oil Company and the city of Rich- 
mond, whereby the city agreed to pay the défendant to dredge the chan- 
nel, and the Oil Company, in considération of the removed soil being 
put on its land within its levée or bulkhead, agreed to pay the city for 
the material. Proceeding upon the theory that the channel was a pub- 
lic navigable waterway, a permit from the War Department of the 
United States was procured to enable the work to be prosecuted. 

Upon thèse facts, which are supported by substantial évidence, the 
court was right in holding that the channel was not a navigable water- 
way. While any very exact rule cannot be stated, we find that the 
Court of Appeals for the Eighth Circuit, in Harrison v. Fite, 148 Fed. 
781, 78 C. C. A. 447, has cited many cases to uphold the test it has ex- 
pressed in this way: 

"To meet the test of navigabllity as understood In the American law, a wa- 
ter course should be susceptible of use for purposes of commerce or possess a 
capacity for valuable floatage in the transportatlon to market of the products 
of the country through which it runs. It should be of practical usefulness to 
the public as a public highway in Its natural state and without the ald of ad- 
tificial means. A theoretical or potential navlgability, or one that Is tempo- 
rary, precarious, and unprofltable, is not sufflcient. While the navigable qual- 
ity of a water course need not be continuons, yet it should continue long 
enoûgh to be useful and valuable in transportatlon; and the fluctuations should 
corne regularly with the seasons, so that the period of navigabllity may be de- 
pended upon. Mère depth of water, without profitable utility, wlll not render 
a water course navigable in the légal sensé, so as to subject it to public servi- 
tude, nor will the fàct that It is sufflcient for pleasure boating or to enable 
hunters or flshermen to float thelr skiflfs or canoës. To be navigable, a water 
course mnst hâve a useful capacity as a public highway of transportatlon. 
Toledo Libéral Shooting Co. v. Erle Shooting Club, 33 0. C. A. 233, 90 Fed. 680; 
Moore v. Sanbome, 2 Mich, 520, 524, 59 Am. Dec. 209 ; Morgan v. King, 35^ N. 
Y 454, 458, 91 Am. Dec. 58 ; Brown v. Chadbourne, 31 Me. 9, 1 Ajn.. Kep. 641 
{50 Am. Dec. 641]; GrilHth v. Holman, 23 Wash. 347, 63 Pac. 339 [83 Am. St 
Hep. 821]; Wethersfleld v. Humphrey, 20 Conn. 218; Kowe v. Granité Bridge, 
38 Mass. [21 Pick.] 344; Gaston v. Mace, 33 W. Va. 14, 10 S. E. 60, 5 L. R. A. 
392, 25 Am. St. Eep. 848; Neaderhouser v. State, 28 Ind. 257; Rhodes v. Otls, 
33 Ala. 578, 73 Am. Dec. 439; Railroad v. Brooks, 39 Ark. 403, 43 Am. Rep. 
277." ■ ' 
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Chisholm v. Gaines (C. C.) 67 Fed. 285, cited by appellants, does not 
conflict with the quotation from Harrison v. Pite, supra. 

We need not go into a discussion of the différences in the testimony 
of the witnesses. It is fair to say that there were some disagreements 
between them, particularly in respect to the capacity of the waterway, 
but, as alréady said, we accept the conclusions of the lower court as to 
the facts. Estep v. Kentland Coal & Coke Co., 239 Fed. 617, 152 C. 
C. A. 451 ; Ebner Gold Mining Co. v. Alaska Juneau G. M. Co., 210 
Fed. 599, 127 C. C. A. 235. 

[2] The question of title of the lands, including the soi! underlying 
the channel itself, was clearly correctly decided upon the authority of 
Knudson v. Kearney, 171 Cal. 250, 152 Pac. 541. 

Affimied. 



PUGET SOUND TRACTION, LIGHT & POWER CD. T. FRBSCOLN. 
(Circuit Court of Appeals, Nlnth Circuit October 1, 1917.) 

No. 2887. 

Death ig=ï>27 — ^Actions foe Death— Défenses— Poemee Recoveet. 

Rem. & Bal. Code Wash. § 183, provides that, wlien death is caused by 
wrongful act or neglect, the heirs or personal représentatives may main- 
taln an action for damages, and that, if deceased leave no widow or issue, 
his dépendent parents, sisters, or minor brothers résident wlthln the Unit- 
ed States may malntain the action. Section 194 provides that no action 
for Personal injury to any person occaslonlng his death shaU abate, nor 
shall the right of action détermine by reason of such dealh, if he hâve a 
wife or chlld or dépendent parents, sisters, or minor brothfers, but that the 
action may be prosecuted or commenced in their favor. Held that, where 
the plalntiff in an action for injuries died from the injuries before trial, 
and his widow, as admlnistratrlx and in her own right, was substltuted as 
plalntiff and prosecuted the action to judgment, the judgment dld not bar 
an action by her for damages from the death, as under the Washington 
décisions she could not hâve recovered damages for the death In theflrst 
action and, though there was but one négligent act, it gave rise to two 
wrongs, one against the injured man's estate, and the other against his dé- 
pendent relatives. 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Washington ; Jeremiah Neter- 
fcr, Judge. 

Action by Anna F. Frescoln against the Puget Sound Traction, 
Lfight & Power Company. Judgment for plalntiff, and défendant 
brings error. Affirmed. 

See, also, 225 Fed. 441. 

J. W. Frescoln brought action In the superior court of Klngs county, Wash., 
«gainst Puget Sound Traction, Llght & Power Company, plalntiff in error 
hère, to be called défendant, for $5,32.3 damages for injuries received whUe 
Allghting from a car owned by the défendant. Upon issues framed trial was 
set for October 13, 1914, but on September 15, 1914, the injured man died. 
Thereafter, in November, 1914, the widow, Anna F. Frescoln, défendant in 
error hère, to be called plalntiff as admlnistratrlx and in her own right, was 
substltuted as plalntiff, and individually and as admlnistratrlx of the estate 
of J. W. Frescoln flled a gupplemental complaint, alleging the matters sét forth 
In the original complaint, and also the death of Mr. Frescoln, and asked judg- 

<£=sFor other cases see same toplc & KBT-NUMBER In ail Ker-Numbéred Iliiiests & Indexes 
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ment for $20,613. Upon trial a verdict for $2,500 for the plalntlfif was render- 
ed, but tiie state court granted motion for Jvdgment In favor of the défendant 
notwithstandlng the verdict. Thereaftér' Mrs. Frescoln appealéd to the Su- 
prême Court pt the state, and that court rèveTsed the judgment of the superior 
court and dîrected Judgment upon the verdict, and on April 15, 1916, judg- 
ment was accofdingly entered. Before the appeal just referred to, Mrs. Ftes- 
coln, as the wldow of Mr. Frescoln, on May 11, 1915, brought thls présent ac- 
tion In the superior court of the state, asking .$25,000 damages for the death 
of her husband, J. W. Frescoln. In due course the action was removed to the 
fédéral court, where the défendant answered, pleadlng the former action for 
damages Instltuted by J. W. Frescoln In hls lifetlme and the Judgment secured 
therein by Mrs. Frescoln. At the tlme of the flling of such answer the appeal 
above referred to had not been declded by the Suprême Court. Anna Frescoln, 
plalntlfC heteln, moved to strike out the affirmative défense, but the lower 
court denied the motion. 225 Fed. 441. Afterward, when the Suprême Court 
of the state had reversed the judgment of the lower court In the original ac- 
tion brought by Frescoln, and after the judgment on the verdict was entered 
tn accordance wlth the ruling of the Suprême Court, plalntlfC herein, Anna F. 
Ftescoln, flled an amended reply herein, admlttlng the Institution of the action 
by Mr. Frescoln, but settlng up the appeal, the reversai of the judgment by 
the Suprême Court, the entry of Judgment upon the verdict, and praylng judg- 
ment upon the pleadlngs. When the case came to trial, before the introduc- 
tion of évidence, défendant moved for Judgment upon the pleadlngs, upon the 
ground that the deceased had Instltuted an action for the Personal injuries 
be received during hls life, whlch action, after hls death, had been revlved and 
prosecuted to judgment by the plalntlff, Anna F. Frescoln. The court denied 
Oie motion, and Upon trial verdict Wàs réndered for the plalntlff, Anna F. 
Frescoln, for $4,500, and thereaftér Judgment was entered on the verdict. By 
wrlt of error the défendant brings the case to thls court. 

James B;'Howe and H. S. Elliott, both of Seattle, Wash., for plain- 
tiff in error. . 

Thomas H. Bain, of Seattle, Wash., for défendant in error. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

HUNT, Circuit Judge (after stating the facts as above). From the 
foregoing statement the question for décision is whether, under the 
statutes of Washington, where one receives personal injuries as the 
resuit of the négligence of another and during his life begins an ac- 
tion to recover therefor, but before trial dies as a resuit of the in- 
juries inflicted, and his widow, as administratrix and in her own right, 
revives and carries on such action for personal injuries to judg- 
ment, an independent action for wrongful death will lie in favor of 
the widow. The statutes of the state which hâve to do with the matter 
are as foUows (Remington & Ballinger's Codes, vol. 1) : 

"Sec. 183. (4828.) • • * When the death of a person Is caused by the 
wrongful act or neglect of another, Ms helrs or personal représentatives may 
malntaln an action for damages against the person causlng the death. If the 
deceased leave no widow or Issue, then hls parents, slsters or mlnor brothers 
who may be dépendent upon hlm for support and who are résident wlthln the 
United States at the tlme of his death, may malntaln sald action. • * • In 
every such action the jury may give such damages, as under ail drcumstances 
of the case may to them seem just. 

"Sec. 194. (4838.) No action for a personal Injury to any person occaslonlng 
his death shall abate, nor shall such right of action détermine, by reason of 
siich death, If he hâve a wife or chlld Uvlng, or leaving no wife or Issue, tf he 
hâve dépendent upon hlm for support and résident wlthln the United States 
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at the time of hls death, parents, sisters or mlnor brothers ; but such action 
may be prosecuted, or commenced and prosecuted, in favor of such wife or in 
f avor of the wife and children, or If no wife, in favor of such chlld or chlldren, 
or If no wife or child or children, then in favor of his parents, sisters or mlnor 
brothers who may be dépendent upon hlm for support, and résident in the Unit- 
ed States at the time of his death." 

Defendant's contention is that under the statutes quoted the bene- 
ficiaries are the same, and that the same parties plaintiff are not en- 
titled to recover for the same wrongf ul act, and that to permit two 
recoveries would be to permit double damages to be assessed against 
the wrongdoer, in that it would permit a recovery of the fuU amount 
of damages sustained by the deceased, and then a second recovery by 
the same individuals for the damages resulting to them f rom the death 
of the deceased. In their argument counsel for the défendant say that 
in the states where two concurrent actions are permitted they are main- 
tained in two différent and distinct rights, in that the action under the 
survival statute is brought by the personal représentative for the ben- 
efit of the estate of the deceased, while the action under the deatW 
statute is brought by or for the benefit of the heirs expressly men- 
tioned in the various death statutes; and further that, inasmuch 
as there is no provision in the state of Washington whereby the one 
statute makes the estate of the deceased the beneficiaries and the other 
certain heirs the beneficiary, there is a vital distinction between the 
statutes of Washington and those of states where two concurrent ac- 
tions are allowed. 

In support of its position défendant cites, among other cases, Riggs 
v. Northern Pacific Railway, 60 Wash. 292, 111 Pac. 162, and Long- 
fellow v. Seattle, 76 Wash. 509, 136 Pac. 855. But an examination 
of thèse décisions shows that in the former the court went no further 
than to hold that the beneficiaries under the death act of the state of 
Washington could not split their actions, and in the latter that the stat- 
utes, so far as they coincided, meant to afford separate and coexistent 
remédies, permitting one recovery for the one death rather than cumu- 
lative recoveries. Clearly, therefore, they are not décisive of the point 
involved in the présent case, for hère there has been no attempt to 
make two recoveries for one wrong. It is true there has been but 
one négligent act ; but that négligent act has given rise to two wrongs, 
one against the estate of the injured man, the other against his dé- 
pendent relatives. In the survivor case ail the heirs of the deceased 
are beneficiaries of the verdict; while under the death statute only 
■dépendent relatives may be beneficiaries of the recovery. In the first 
action, prosecuted to judgment by Mrs. Frescoln, she could not hâve 
recovered damages for the death of her husband. This rule was laid 
down by the Suprême Court of Washington in Thompson v. Seattle, 
R. & S. R. Co., 71 Wash. 443, 128 Pac. 1070, where the court aiïirmed 
an instruction to the jury that, in an action prosecuted for damages 
arising out of injuries resulting from négligence, the jury could award 
nothing for the death of the injured person, and noôiing for the loss 
caused by reason of the death of such a person. This case réfutes 
the argument that there is a vital distinction between the statutes of 
Washington and other states permitting concurrent actions. 
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In Swanson v. Pacific Shipping Co., 60 Wash. 87, 110 Pac. 795, sec- 
tions 183 and 194, hereinbefore quoted, were considered by the Su- 
prême Court, and it was held that each oî the sections was intended to 
serve its separate purpose, and must be so construed as to secure that 
resuit. Hedrick v. Ilwaco R. & N. Co., 4 Wash. 400, 30 Pac. 714. 
This court also has discussed the gênerai question, and in Northern 
Pacific Railway Co. y. Adams, 116 Fed. 324, 54 C. C. A. 196, on writ 
of error to the Circuit Court for the District of Washington, held 
that under the statutes heretofore quoted there was a right of action in 
favor of the heirs or personal représentatives of a person whose death 
was caused by the négligence of another to recover such damages as 
might be just, as a new and separate cause of action for damages for 
the loss sustained by such beneficiaries, and that such right was not 
dépendent upon the right of the deceased to maintain an action for 
the act which caused his death had he survived. The décision in that 
case was reversed (in Northern Pacific Railway Co. v. Adams, 192 U. 
S. 440, 24 Sup. Ct. 408, 48 L,. Éd. 513), but there was no intimation 
that the view of this court as to the rights of action was not correct. 

In Railroad Co. v. Dickson, 179 U. S. 131, 21 Sup. Ct. 67, 45 L. 
Ed. 121, the court discussed section 241 of the Constitution of Ken- 
tucky, which provides that, "whenever the death of a persoin shall 
resuit from an injury inflicted by négligence or wrongful act, then, in 
every such case, damages may be recovered for such death, from the 
corporations and persons so causing the same," and section 6 of the 
Kentucky Statutes, which provides that, "whenever the death of a 
person shall resuit from an injury inflicted by négligence or wrongful 
act, then, in every such case, damages may be recovered for such death 
from the person or persons, company or companies, corporation or 
corporations, their agents or servants, causing the same ; and when 
the act is willful or the négligence is gross, punitive damages may 
be recovered, and the action to recover such damages shall be prose- 
cuted by the personal représentative of the deceased," and held that 
the cause of action thus created was independent of any right of ac- 
tion the deceased might hâve had or would hâve had if he had sur- 
vived the injury. In Brodie v. Washington Water Power Co., 92 
Wash. 574, 159 Pac. 791, the court said: 

"The statutes were enacted to overcome defects thought to exlst In the com- 
mon law. By the common law no person had the right to recover for the death 
of another, no matter how wrongfuUy or negligently caused, and the right of 
action possessed by a person Injured dld not survive his own life. The first 
section of the statute cited is plainly a survival statute. Its purpose is to 
préserve In the beneficiaries named therein such right of action as the injured 
person himself had because of the wrongful or négligent act causing the injury, 
and is conflned to such personal loss as the Injured person sustained. The sec- 
ond, although originatlng In the same wrongful act or neglect, begîns where 
the other ends and is conflned to such loss and damage as the beneficiaries 
named hâve suffered by the death of the person injured. Swanson v. Pacific 
Shipping Co., 60 Wash. 87, 110 Pac. 795; Thompson v. Seattle, Renton & S. K. 
Co., 71 Wash. 436, 128 Pac. 1070." 

Our conclusion is that under the interprétations of the laws of the 
State the question is settled and that the judgment of the District Court 
was correct. 

Affirmed. 
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NG CHOY FONG v. UNITED STATES. 

(Circuit Court of Appeals, Nintti Circuit. October 1, 1917.) 

No. 2864. 

1. CONSTITUTIONAL Law <®=»266 — POISONS <3=»2 — DUB Feooess — Peesump- 
TioN OF Innocence. 

Act Cong. Feb. 9, 1909, c. 100, 35 Stat 614, as amended by Act Jan. 17, 
1914, c. 9, 38 Stat. 275, providing in section 2 (Comp. St. 1916, § 8801) tbat. 
If any person shall fraudulently or knowlngly import or bring into the 
United States, or assist in so doing, any opium, or derivatlve thereof, con- 
trary to law, or shall receive, conceal, buy, sell, or in any manner facllitate 
the transportatlon or coneealment of, such opium, knowing the same to 
hâve been imported contrary to law, shall be punished, and that when- 
ever, on trial for a violation, the défendant is shown to hâve had possession 
of such opium, such possession shall be deemed sufHdent évidence to au- 
thorize conviction, unless the défendant shall explain the possession to 
the satisfaction of the Jury, and in section 3 (Comp. St. 1916, § 8801a) that 
on or after July 1, 1913, ail smoking opium or opium prepared for smoking 
found in the United States shallbe presumed to hâve been imported after 
the Ist day of Aprll, 1909, on which date the importation of opium, save 
for médicinal purposes, etc., was forbidden, and that the burden of proof 
shall be on the accused to rebut the presumption, Is not invalid, as violat- 
Ing Oonst. Amend. 5, declaring that no person shall be compelled in any 
crimlnal case to be a wltness against hlmself, for the statute did not do 
away with the presumption of innocence, or require accused to take the 
stand, but merely deelared a rule of évidence; the presumption declared 
not rebutting the Inference of Innocence. 
2. Cbiminal Law <S=>789(4) — Teiai, — Instructions — Eeasonable Doubt. 

In a prosecution for violating Act Cong. Feb. 9, 1909, e. 100, as amended 
by Act Jan. 17, 1914, c. 9, §§ 2, 3, by concealing and fadlitating the trans- 
portatlon and coneealment of opium, where the court charged that accus- 
ed was presumed to be Innocent, and that such presumption contlnued to 
operate in her favor until overcome by évidence establishlng her guilt be- 
yond a reasonable doubt, but that such presumption should be considered 
with the statute declaring that possession of opium should be deemed to 
make out a prima facie case, etc., the instructions were not mlsleading, 
and could not hâve led the jury to believe that accused should be convict- 
ed without proof of guilt beyond a reasonable doubt 

In Error to the District Court of the United States for the First 
Division of the Northern District of California ; Maurice T. Dooling, 
Judge. 

Ng Choy Fong was convicted of violating Act Cong. Feb. 9, 1909, 
c. 100, as amended by Act Jan. 17, 1914, c. 9, by having concealed and 
facilitated the transportation and coneealment of opium prepared for 
smoking purposes, and which she knew was imported into the United 
States contrary to law, and she brings error. Affirmed. 

George J. Hatfield, of San Francisco, Cal., for plaintiff in error. 
John W. Preston, U. S. Atty., and M. A. Thomas, Asst. U. S. Atty., 
both of San Francisco, Cal. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

HUNT, Circuit Judge. Plaintiff in error, a Chinese woman, was 
convicted of violation of the act of Congress of February 9, 1909, as 

®=sFor other cases eea sam* toplc & KEY-NUMBER In ail Key-Numbered DIgesta & Indexes 
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amended January 17, 1914, in having on August 12, 1915, concealed 
and facilitated the transportation and concealment of 660 five-tael cans 
of opium prepared for smoking purposes, which she well knew had 
been imported into the United States contrary to law. Under the 
writ of error she assails the constitutionality of the portions of sections 
2 and 3 of the act of February 9, 1909, which provide that on and 
after July 1, 1913, ail smoking opium found within the United States 
shall be presumed to hâve been imported after April 1, 1909, and that 
possession of such opium shall be deemed sufïîcient évidence to author- 
ize conviction, unless the défendant shall explain the possession to the 
satisfaction of the jury. We quote the material parts of the sections : 

"That after the flrst day of Aprll, nlneteen hundred jind nine, It shall be un- 
lawful to import Into the United States opium in any form or any prépara- 
tion or derivative thereof : Provided," etc. 

Sec. 2: "That tf any person shall fraudulently or knowingly Import or brlng 
into the United States, or asslst in so doing, any opiimi or any préparation or 
derivatlve thereof contrary to law, or shall receive, conceal, buy, sell, or tn any 
manner facilltate the transportation, conèealment, or sale of such opium or 
préparation or derivatlve thereof after importation, Ijnowing the same to hâve 
been imported contrary to law, such opium or préparation or derivatlve there- 
of shall be forfelted and shall be destroyed, and the offender shall be" pun- 
Ished, as provided. "Whenever, on trial for a violation of thls section, the de- 
fendant Is shown to hâve, or to hâve had possession of such opium or prép- 
aration or derivatlve thereof, such possession shall be deemed sufflelent évi- 
dence to authorize conviction tmless the défendant shall explain the possession 
to the satisfaction of the jury." 

Sec. 3: "That on and after July flrst, nlneteen hundred and thlrteen, ail 
smoking opium or opium prepared for smoking found within the United States 
shall be presumed to hâve been Imported after the flrst day of April, nlneteen 
hundred and nine, and the burden of proof shall be on the claimant or the 
accused to rebut such presumption." 

[1] The position taken is that the provisions referred to are in con- 
flict with article 5 of the Amendments to the Constitution, in that they 
take away from a défendant the protection of the presumption of in- 
nocence, and that they "tend to compel the défendant to take the wit- 
ness stand," whether or not she wishes to, at the péril of being con- 
viçted of a crime not proved against her. The question is presented by 
objection to the folio wing instructions given by the lower court to the 
jury: 

"Thèse provisions are made a part of the law because of the difflculty of 
provlttg.guilty knowledge, and render It necessary only that the govemment 
prove that the défendants had, after July 1, 1913, smoking opium In thelr pos- 
session, when the presumption at once arises that It had been imported after 
April 1, 1909, and such possession Imputes to the défendants a gûilty knowl- 
edge sufiiclent to warrant a conviction unless the défendants shall explain 
such possession to your satisfaction. If, therefore, yôu are satlsfled from the 
évidence beyond a reasonable doubt that défendants did hâve possession of thls 
opium, and that it was smoking opium, then such possession wUl be sufficient 
to warrant a conviction, unless the défendants hâve explained such possession 
to your satisfaction." 

Examination of section 1 of the act above quoted (Comp. St. 1916, 
§ 8800) shows that it is a gênerai prohibition against importing opium 
after April 1, 1909, except for use in certain purposes not hère rele- 
vant. Section 2 is a déclaration that it is unlawful for any person to 
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conceal or facilitate the concealment of opium which has been unlaw- 
fully imported, knowing it has been imported contrary to law. Thèse 
are the substantive commands of the law with relation to the opium. 
But, in order to make the law as effective as might be, Congress, in its 
wisdom, meant to facilitate the practical administration of the statute 
by establishing thèse rules : (1) That if, upon trial, a person is shown 
to hâve had opium illegally imported in his possession, such posses- 
sion shall be deemed enough évidence to authorize conviction unless 
such possessor shall explain the possession to the satisfaction of the 
jury. (2) That after July 1, 1913, ail opium found shall be presumed 
to hâve been imported since April 1, 1909, and the accused must take 
it upon himself to rebut this presumption. 

There can be no doubt of the gênerai power and authority of Con- 
gress to create a rule changing the burden of proceeding in a criminal 
case, by providing that upon the production of certain facts it shall rest 
upon the défendant, and also to establish a rule of évidence making 
proof of one fact prima facie évidence of another related thereto. We 
must, of course, keep it in mind that the statute under examination 
has not attempted to make a rule that any inference or presumption 
of fact shall be conclusive at law. Wigmore on Evidence, § 1354. The 
statute has laid down a rule, not of substantive law at ail, but merely 
of évidence. It does not in any way conclusively shut out ail évidence 
f rom défendant ; it has declared that, a prima facie case being made, 
the duty of producing évidence to avoid die effect of such prima facie 
case is upon the défendant. The great weight of authority confirms 
our beliel that such a law is in no way in excess of power. Ogden v. 
Saunders, 12 Wheat. 213, 6 L. Ed. 606; Morgan v. State, 117 Ind. 
569, 19 N. E. 154; Voght v. State, 124 Ind. 358, 24 N. E. 680; 
Com. V. Smith, 166 Mass. 370, 44 N. E. 503 ; Board v. Merchant, 103 
N. Y. 143, 8 N. E. 4S4, 57 Am. St. Rep. 705 ; People v. Cannon, 139 
N. Y. 32, 34 N. E. 759, 36 Am. St. Rep. 668; State v. Higgins, 13 R. I. 
330, 43 Am. Rep. 26 note. 

[2] The court in its instructions expressly told the jury that défend- 
ant was presumed to be innocent, and that such presumption continued 
to operate in defendant's favor until it was overcome by évidence es- 
tabhshing guilt beyond a reasonable doubt, but that the presumption 
of innocence must be considered in connection with the statutory 
inferences read to the jury, and that the prosecution must establish 
every élément of the crime ciiarged beyond a reasonable doubt. Thèse 
several instructions made no conflict with respect to the inferences 
from the évidence in the case. The jury, in effect, were told that the 
possession of the opium, if a fact, was enough to authorize conviction, 
unless the défendant went forward with évidence which accounted for 
such possession; and again, that the infejrence or presumption to be 
drawn was that the opium found was imported after a certain date un- 
less the défendant went forward and overcame such inference. Thus, 
the duty of production of évidence could not hâve been misunderstood, 
while upon the whole case it was for the prosecution to establish guilt 
beyond a reasonable doubt. Wilson v. U. S., 162 U. S. 613, 16 Sup. 
Ct. 895, 40 L. Ed. 1090; Agnew v. U. S., 165 U. S. 36, 17 Sup. Ct. 
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235, 41 Iv. Ed. 624; Dunlop v. U. S., 165 U. S. 486, 502, 17 Sup. Ct. 
375, 41 L. Ed. 799; Greenleaf on Evidence (16th Ed.) §§• 32, 33, 34. 

The position of défendant at the close of the évidence for the prose- 
cution was like that of any other défendant against whom a prima facie 
case is made. She could elect whether or not she would proceed, or 
stand upon her plea as against the évidence of the government. She 
chose to proceed ; and, having f ailed to satisf y us that the verdict of 
guilty is violative of any of her rights, she must abide the resuit of the 
trial. 

The judgment is affirmed. 



GIN DOCK SUE v. UNITED STATES. * 
(Circuit Court of Appeals, Nlnth Circuit. October 1, 1917.) 

No. 2858. 

1. Aliens <©=332(12) — Déportation of Chinese — Review of Pboceedings. 

A Chioese person's application for admission to the United States as a 
returning Chinese merchant was denled by the Commlssloner of Immigra- 
tion. An appeal to the Secretary of Labor was dlsmlssed, and pendlng an 
application for reopening the case, he escaped from détention. Held that, 
on a subséquent proceeding for déportation, the mercantile staîus of the 
Chinese person could not be inqulred Into, having been determined by the 
judgment of the immigration officiais, and not belng open to review, uniesa 
the proceedings were unfair. 

2. Aliens ®=>31 — Chinese Persons— Proceedings foe Déportation. 

Where a Chinese person, applylng for admission to the country as a re- 
turning merchant, escaped from détention pendlng a pétition to reopen his 
case, hls application having been denled and admission refused, he may, 
though by reason of hls escape he continued in the country for more than 
three years, be thereafter deported under Immigration Act Feb. 20, 1907, 
c. 1134, § 21, 34 Stat. 905 (Comp. St. 1916, § 4270); for though an alien, who 
bas violated no law, except that he Is ïn the country through an irregular 
entry, cannot after three years' résidence be deported, unless charged with 
Immorallty, etc., the order denying such Chinese person's application for 
admission stood as a judgment requiring déportation throughout the pe- 
riod of his entire résidence. 

3. Alœns <S=23(1) — ^Déportation oï Chinese Peesons — Défenses. 

That a Chinese person sought to be deported was a merchant dld not 
entitle him to remain, where his status as such was acqulred subséquent 
to his entry Into the country surreptitlously, by escaping from détention 
quarters after he had been denled permission to land. 

4. Aliens <g=>23(l) — Déportation of Chinese Pebsons — Défenses. 

A Chinese person, who resided In the United States for over six years, 
carrying on the business of a merchant, does not, by reason of his con- 
nection with an association of Chinese attached to the Chinese consulate, 
fall withln the exemption of Act May 6, 1882,' c. 126, § 13, 22 Stat. 61, as 
amended by Act July 5, 1884, c. 220, 23 Stat. 118 (Comp. St. 1916, § 4300), 
declaring that exclusion provisions shall not apply to diplomatie and other 
offlcers of the Chinese or other governments traveling upon the business 
of that government. 

.6. Aliens ®=»23(1) — Déportation of Chinese— Attendant of Consttï.. 

A Chinese person, who became secretary of an association of CMnese 
persons attached to the Chinese consulate, who had no credentlàls frOm 
his government Or passport from the minister at Washington, is not an 

iSssFor other cases see same toplc & KBY-NtJMBBR lu ail Ke7-KumbereCt Dlsesta & Indexes 
•Rehearing denled January 7, 1918. 
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attendant of a consular offlcer, wlthln Act Sept. 13, 1888, c. 1015, § 14, 25 
Stat. 479 (Oomp. St. 1916, § 4314), exempting Ohinese diplomatie or eon- 
eular offlcers and their attendants from provisions for ttie déportation of 
Cliinese persons, tliougti sueh Chlnese person dld some work for the con- 
sul and was a member of an advlsory board; the association being benevo- 
lent in its nature and composed of Chlnese from a particular province. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of Califomia; Maurice T. Dooling, 
Judge. 

Déportation proceedings by the United States against Gin Dock 
Sue. Déportation was directed by the commissioner, and a Hke order 
(230 Ped. 657)' being entered, on appeal to the District Court, défend- 
ant appeals. Affirmed. 

From the stipulation of counsel, the followlng facts are gleaned: Appellant. 
departed from the United States for China July 9, 1907. He retumed July 14, 
1908, and, under the name of Teung Lung Soo, applied for admission as a re- 
turnlng Chinese marchant His admission was denied by the commissioner 
of immigration at the port of San Francisco August 26, 1908. An appeal was 
taken from the commissioner's décision, which was dismissed by the honorable 
Secretary of Labor October 1, 1908. An application was made for a reopening 
of the case November 4, 1908, but on November 28, 1908, appellaBt escaped 
from his place of détention, and on December 8, 1908, the commissioner of Im- 
migration denied the application beeause of the fact that appellant had escaped 
from the place where detained and was a fugitive. 

The présent proceeding was instituted before a United States commissioner, 
by complaint of an immigration inspector, seeking the appellant's déportation 
on the ground that he was then illegally withln the United States. The cam- 
mlssioner ordercd hlm to be deported, and on appeal to the District Court a 
like order was made and entered. The case is now hère on appeal from the 
judgment of the District Court 

George A. McGowan, of San Francisco, Cal., for appellant. 
John W. Preston, U. S. Atty., and Casper A. Ombaun, Asst. U. S- 
Atty., both of San Francisco, Cal. 

Before GILBERT and HUNT, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
Three contentions are made opposing appellant's déportation: First, 
that he is a Chinese officiai, and on that account may not be excluded ; 
second, that he has been engaged in business in California as a Chinese 
merchant for the past 6Vè years, and for that reason may not be ex- 
cluded, although ordered deported for a prior irregular re-entry ; and, 
third, that the court has jurisdiction, and should now inquire into the 
mercantile status of appellant for the year prior to his departure from 
the United States, it Seing claimed that his status was that of a mer- 
chant, and for that reason that he should not now be deported. We 
will consider thèse in their inverse order. 

[ 1 ] The obstacle in the way of our inquiry into the mercantile status 
of the appellant for the year prior to his departure from the United 
States is that' the décision, order, and judgment of the commissioner 
of immigration are final, and a bar thereto, and preclude further action 
by the courts, unless the appellant has not been accorded a f air hearing ; 
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and the fairness of his treatment at such hearing is not a matter of 
controversy hère. His appeal to the Secretary of Labor was dismissed, 
which put an end to the inquiry, unless his case was reopened for 
further hearing. An attempt was made to reopen it, but was defeated 
by the appellant's act in escaping from his place of détention. The 
crucial question hère is whether appellant shall be deported in pursu- 
ance of the order and judgment of the commissioner of immigration. 
Whatever his status at that time, that judgment has settled that it was 
not such as to entitle him to a re-entry into the United States, and by this 
the court is precluded from entertaining further inquiry, except, as we 
hâve indicated, upon complaint that he was not accorded a f air hearing 
before the commissioner. Chin Yow v. United States, 208 U. S. 8, 28 
Sup. et. 201, 52 h. Ed. 369. 

[2] It is urged in support of the second contention that, appellant 
having remained within the United States for the period of three years, 
he cannot now be deported, although his entry was irregular — this for 
two reasons, namely; (1) That he was not proceeded against within 3 
years, in pursuance of section 21 of the gênerai àct to regulate the 
immigration of aliens into the United States; and (2) that his status 
has been that of a merchant in the meantime — indeed, it is said, for 
6% y«ars prior to the présent hearing. 

It is quite true that an alien may not be deported af ter 3 years' rési- 
dence, who has violated no law except that he is hère through an ir- 
regular entry, if he is not otherwise chargeable with personal immorali- 
ty. United States v. Wong You, 223 U. S. 67, 32 Sup. Ct. 195, 56 L. 
Ed. 354. In the présent case, however, the appellant has been proceed- 
ed against within the 3 years. He was, in fact, proceeded against in- 
stantly upon his attempt to efFect a re-entry, and his right to re-enter 
was adjudged adversely to his contention. The 3 years hâve elapsed 
with this order and judgment standing against him, neither reversednor 
annulled. In other words, the judgment in the meanwhile has been in 
efïect déclarative of his unlawful status, as being within the country 
surreptitiously. 

[3] This brings us to the inquiry whether, notwithstanding the or- 
der and judgment that he was without the right or privilège of re-entry, 
his remaining within the United States surreptitiously for more than^ 
three years, with the status of a merchant, cures his unlawful entry. 
In Tsoi Sim v. United States, 116 Fed. 920, 54 C. C. A. 154, which in- 
volved the right to remain, in the United States of a Chinese womaa 
who lawfully entered before the Chinese Exclusion Act was enacted, 
and remained there afterwards, but failed to register as required, and 
was thereafter lawfully married to a citizen of the United States, it 
was held that, by reason of her marriage, appellant took the status of 
her husband, and was not subject to déportation ; the court assuming 
that she was subject to déportation previous to her marriage. So it 
was held, respecting a French woman, who, pending proceedings for 
her déportation under the immigration laws, married a citizen of the 
United States, that, by reason of having taken the status of her hus- 
band, she was entitled to remain. Hopkins v. Fâchant, 130 Fed. 839^. 
65 C. C. A. 1. 
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In Ex parte Ow Guen (D. C.) 148 Fed. 926, the relator, a Chinaman, 
•was a résident of this country before the adoption of the Chinese Ex- 
clusion Act. He went to China, leaving the affidavits of two white 
witnesses showing him to be a merchant in Lowell. On his return he 
was refused admission because, although a merchant in fact, he was 
said not to be in law, as he had been a laborer and remained unregis- 
tered. He came again, and applied for admission as a merchant, but 
was ordered deported, because he had been an unregistered laborer. 
The court held that the relator, as an unregistered laborer, was enti- 
tled to ail the rights of a résident alien until proceeded against and de- 
ported — among others, the right to become a merchant, and that, when 
he became a merchant, he had ail the rights of one under the law. This 
was not a case of curing an unlawful entry by becoming a merchant. 
It was merely a case in the end where, a Chinaman having applied to 
enter as a merchant, and having been denied entry on the ground that 
he had been formerly within the United States with the status of a la- 
borer, it was declared that he had the right to change his status, and, 
having done so, in pursuance thereof had the right of re-entry as a 
merchant. 

Thèse cases are not controlling hère. If appellant's re-entry had 
been surreptitious only, the case would be différent. He came and ap- 
plied for re-entry, and was adjudged not to be entitled thereto. After 
the judgment had gone against him, he escaped, and remained in the 
country in spite of the efforts to déport him in pursuance of the order 
and judgment of the commissioner of immigration. It does not seem 
to us that an unlawful résistance of a lawful order and judgment, how- 
ever long continued, can hâve the efifect to outlaw such order and 
judgment. It is not through the neglect of the govemment that the 
order has not been executed, but through the adroitness of appellant in 
keeping himself secreted. We think, therefore, that, while appellant's 
long résidence in this country might hâve cured a merely surreptitious 
entry, it does not cure an unlawful résistance of the judgment and or- 
der of déportation. To hold otherwise would be to encourage résist- 
ance to lawful authority. 

[4, 5] The next inquiry is whether appellant is a Chinese officer 
within the exempted class. Section 13 of the act of May 6, 1882, as 
amended July 5, 1884 (23 Stat. 118), provides that the act "shall not 
apply to diplomatie and other ofïîcers of the Chinese or other govern- 
ments traveling upon the business of that govemment" ; and section 14 
of the act of September 13, 1888 (25 Stat. 479), further provides "that 
the preceding sections shall not apply to Chinese diplomatie or consular 
officers or their attendants." The appellant clearly does not bring him- 
self within the provision of section 13 of the earlier act. He is not in 
any sensé an officer traveling upon the business of his govemment. 
Nor is he a diplomatie or consular officer within the meaning of sec- 
tion 14 of the act of 1888. Can he be said to be an attendant of such 
an officer, admitted to the United States under spécial instructions of 
the Department of Commerce and Labor? 

K. Ow Yang, the Chinese consul gênerai for the port of San Fran- 
cisco, testifies that appellant is secretary of the Ning Yung Association, 
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and attached to the Chinese consulate, and that he has been so attacbed 
since last November (1913); that he was selected by the Ning Yung 
Association, and that ail the members of the différent associations as- 
sist in the consular work; that ail the présidents of such associations 
come from China, but that the secretary is usually selected in this 
country on account of his knowledge of English. The appellant has 
no credentials from his government, nor a passport from the minister 
at Washington. He simply is secretary of an association, who may do 
some work for the Chinese consul if he sees fit to call upon him for 
that purpose, and a member of the advisory board of the consul. It 
further appears that the Ning Yung Association is composed of ail the 
Chinese living in this country who come from Ning Yung province in 
China, and that the work of the association is benevolent in character. 
This testimony shows the appellant to be an officer of the Ning Yung 
Association — an association organized in this country; not an associa- 
tion even of the Chinese government, nor organized by its authority. 
By reason of his being such an officer, the Chinese consul avails him- 
self of his assistance in doing consular work; but we infer that he is 
not a regular attendant of the consul, any more than are the secretaries 
of ail the six associations of Chinese résidents in this country similariy 
organized, who may be members of an advisory board of the consulate. 
This, as we are impressed, does not constitute the appellant an attend- 
ant of the consular office of the Chinese government, within the mean- 
ing of section 14 of the act of Congress of September 13, 1888. But, 
even if he had become an attendant by reason of his sélection by the 
Ning Yung Association as secretary, we think that would not avail to 
cure his unlawful résistance to déportation under the order and judg- 
ment of the commissioner of immigration. Nor do we think that the 
treaty relations between this government and China help his case. 
Affirmed. 



AMERICAN BANK OF ALASKA y. JOHNSON. 

(Circuit Court of Appeals, Ninth Circuit. October 1, 1917.) 

No. 2815. 

1. Bankbuptct <g=a303(3) — Transfees — Knowledge or Teansfebee— Evi- 

dence. 

In a suit by tlie trustée of bankrupts, composing a mlning copartner- 
shlp, to recover the value of gold dust dellvered by the bankrupts to de- 
fendant bauk, évidence held to show that the dust was sold to the bfink in 
the ordlnary course of business, that Its value was at once aseertained 
and credited by tellers' slips to the account of the bankrupts, who were 
dolng business as a partnershlp, and at once offset against thelr notes and 
debts. and that the bank had no knowledge at that time that the flrm was 
Insolvent, or that an unlawful préférence would be glven. 

2. Bankbuptct <®=»164 — Pbefeebnces — I>eposïts — Effbct of. 

The deposlt of gold dust in a bank to the account of the deposltor Is not 
a transfer of money as a payment or securlty, and does not operate to 
diminish the estate of the deposltor. 

3. Bankbuptct iS=3S2e — ^Peefebences — ^What Constitute. 

Where a deposltor, who was indebted to a bank, make a deposlt In the 
usual course of business, the bank's application of the amount of the de- 

■f-r>Fnr other cases ses same topic & KEY-NUMBER lu ail Key-Numbered DigesU & Indexe» 
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posit to Its indebtedness is valld as a set-off, under Bankruptey Act July 
1, 1898, e. 541, î 68a, 30 Stat. 565 (Comp. St. 1916, § 9652), and is not a 
préférence under section 60a (section 9644). 

4. Bankkuptcy <S=>326 — Deposit and Crédit— Chaeacteb of Transaction. 

That the bocks of a bank did not show the entry of crédit untll the day 
after a deposit of gold dust does not change the character of the transac 
tion, where at the tlme of the delivery of the dust to the bank crédit was 
actually given by tellers' slips. 

In Error to the District Court of the United States for the Fourth 
Division of the Territory of Alaska ; Charles E. Bunnell, Judge. 

Action by G. Johnson, as trustée in bankruptey of T. Mitchell & 
Co., a mining copartnership consisting of Thomas Mitchell, Jas. J. 
Fallon, and Herman Fawcett, bankrupts, against the American Bank 
of Alaska, a corporation. There was a judgment for plaintiff, and de- 
fendant brings error. Reversed and remanded, with directions. 

Action by Johnson, as trustée in bankruptey o£ the rninlng partnership of T. 
Mitchell & Co., of I^airbanks, Alaska, against the American Bank of Alaska, 
at Fairbanks, to recover $3,750.27, with Interest, upon the theory that the ac- 
tion of the bank with respect to certain gold dust, of the value of $3,750.27, 
delivered to the bank on the evening of July 31, 1913, constituted an unlawful 
préférence, and was voldable under section 60 of the Bankruptey Act. The 
case was trled to a jury, and gênerai verdict for the trustée was rendered. 
Judgment in accord with the gênerai verdict was entered, and the bank sued 
ont writ of error. 

Thomas A. McGowan, John A. Clark, and John Knox Brown, ail of 
Fairbanks, Alaska, and Charles J. Heggerty and Knight & Heggerty, 
ail of San Francisco, Cal, for plaintiff in error. 

Herman Weinberger, of San Francisco, Cal., and Louis K. Pratt and 
Thomas A. Marquam, both of Fairbanks, Alaska, for défendant in 
error. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

HUNT, Circuit Judge (after stating the facts as above). There is 
little conflict in the testimony, and the facts are substantially as fol- 
lows: Mitchell & Co., a partnership, consisting of Thomas Mitchell, 
J. J. Fallon, and H. Fawcett, had an account with the bank for some 
weeks before July 31, 1913. By June 9, 1913, the firm owed about 
$1,500, besides a debt of about $400 to the bank. The first clean-up, 
on July 3, 1913, amounted to $1,904. This was turned into the bank, 
where the overdraft was then $1,400, and was credited to the firm. 
Checks were drawn against it, and again overdraft was made. The 
second clean-up, on July 16th, realized $2,280, and was also put in the 
bank to the crédit of the firm, and checks were honored. The third 
clean-up was on July 30th, and was made subséquent to a téléphone 
message from Brunning, cashier of the bank, advising the firm that 
it had no money and that notes and overdrafts were due, and that he 
(Brunning) had deposited his note for $500 to meet checks to reduce 
the overdraft. On the evening of July 31st, about 5 o'clock, after regu- 
lar banking hours, Fallon, who had charge of the books and accounts, 

£=3For otlipr cases >ee same topic & KEY-NUMBER la ail Key-Numbereil Dlgesta & Indexas 
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went to the bank with gold dust worth $3,750.14. The firm then owed 
over $13,000, of which it owed the bank, on notes and overdraft $4,- 
096.14; the debt being for labor account checks, merchandise, and 
other things paid for by the bank between July 16th and 31 st. 

Fallon, in testifying as to the occurrences in the bank, said that he 
and Fawcett went to the bank about 5 o'clock and left the firm bank 
book and the gold dust, which was "to be blown and credited the same 
as before" ; that he went back in the evening, between 7 and 8 o'clock, 
and was told that the dust was not cleaned up, whereupon he said he 
would call in the morning; that the next morning, when he called, Mr. 
Brunning gave him the bank book and vouchers, and told him that he 
had been instructed to get ail overdrafts in, and said, "I hâve applied it 
and disbursed it," and that the bank could not carry the firm any longer. 
Fallon also said that the book was returned on August 2d, and showed 
that on July 31st $3,750.27 was placed to the crédit of the firm; that 
on August 2d the books and vouchers returned showed that the bank 
had paid checks for $6,329.70 since the previous balance, and that it 
had credited the firm account with the last clean-up, and charged 
against the account the notes the firm had in the bank, and that there 
was still an overdraft of $133.70. The books of the bank, ofifered in 
évidence, showed deposits of proceeds of gold dust and check with- 
drawals and overdrafts. A deposit of $2,213.14 was made on July 
18th ; one of $500 on July 19th to reduce overdraft; one on July 31st 
of $3,750.27; while on July 16th overdraft was $133.71; on August 
2d checks amounting to $6,329.70 were returned. Pétition in involun- 
tary bankruptcy was filed August 23, 1913. 

The evjdence showed that between June 11, 1913, when the firm com- 
menced to do business with the bank, and July 31, 1913, the bank 
honored the checks of the firm and paid out for them $9,683.35, and re- 
ceived and credited gold dust from them amounting to $7,934. On the 
evening of July 31st a garnishment was levied upon the bank in an ac- 
tion brought by certain creditors against the firm, but thèse proceedings 
were ail subséquent to the delivery of the gold dust to the bank. Brun- 
ning, the cashier, testified that the crédit of the proceeds of the dust 
was made July 31st; that the books were balanced as on that day and 
that a deposit slip, which was introduced in évidence, showing the ad- 
vance of $3,734.12 was made that day, but that the entries in the in- 
dividual ledger carrying the crédit and showing the charges were not 
made by the bookkeeper until August Ist and 2d ; that, in accordance 
with the usual custom of the bank, the notes were treated as a check 
would be, and were charged up and the overdraft extinguished as far 
as could be, and that in this way he made the set-oflf then and there ; 
that ail was donc before 6 o'clock, and that he did not then know any- 
thing of impending suits against the firm, or that its prospects were 
bad. The cashier explained an entry of $19.13 on August 2d as the 
différence between what the dust brought at $16.40 and what it realiz- 
ed after the assay; the purchase having been made at the rate of $16.- 
40 an ounce, with the understanding that if it "went better" the firm 
would get the crédit, but that if it did not go $16.40 the bank would sus- 
tain the loss. 
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[1] Without statement of more of the évidence, we think ît clearly 
shows that the gold dust was sold to the bank on July 31st in due and 
customary course of business ; that the value was at once ascertained 
and credited by teller's slips, July 31st, to the account of firm, and at 
once offset against the notes and debts of the firm to the bank ; that the 
bank acted in good faith, and had no knowledge, when it received the 
gold dust and credited the fîrm account, that the firm was insolvent, 
or that any unlawful préférence would be given to the bank. The 
law which must control can be briefly stated : 

[2, 3] The deposit of the proceeds of the gold dust to the crédit of 
the firm in the bank did not operate to diminish the estate of the 
mining firm. The deposit was not a transfer of money as a payment.or 
security. New York County National Bank v. Massey, 192 U. S. 138, 
24 Sup. Ct. 199, 48 L. Ed. 380; Continental Trust Co. v. Chicago 
Title Co-, 229 U. S. 435, 33 Sup. Ct. 829, 57 L. Ed. 1268. The trans- 
action established the relationship of debtor and créditer. There hav- 
ing been a gênerai deposit in course of business when the crédit was 
made, the bank had a right to set off the notes and to dismiss the over- 
draft. Cumberland Glass Co. v. De Witt, 237 U. S. 447, 35 Sup. Ct. 
636, 59 L. Ed. 1042; In re Wright-Dana Hardware Ce, 212 Fed. 397, 
129 C. C. A. 73. 

[4] The fact that the books of the bank do not show the entry of the 
crédit until August Ist does not change the character of the transaction, 
for the time the dust was delivered to the bank and crédit therefor was 
actually given by the slips is the time when the deposit was made. 3 
Ruling Case Law, 531 ; Wasson v. Lamb, 120 Ind. 514, 22 N. E. 729, 
6 L. R. A. 191, 16 Am. St. Rep. 342. One bit of évidence which strong- 
ly, upholds the statement of the bank cashier as to the time when the 
crédit was given is the testimony of Mr. Pratt, counsel for the creditors, 
who levied the writ of garnishment already ref erred to, who says that on 
the same evening that the attachment papers were issued he called up 
the oificials of the bank and asked them what his clients "caught" by 
the garnishment, and was told nothing was attached, as the firm was 
heavily in debt to the bank, which had "just credited that clean-up," 
and that the firm still owed the bank. There is no showing of f raud in 
the transaction. The bank had paid checks for the half month preced- 
ing July 31st, when the firm was owing the bank a considérable amount, 
and, although the officers were solicitons about the account, they had no 
reasonable ground to believe that the condition of the firm was desper- 
ate, or that it would not be able to go on with its mining. 

Counsel for the firm rely upon Mechanics' & Metals National Bank 
V. Ernst, 231 U. S. 60, 34 Sup. Ct. 22, 58 L. Ed. 121. But in the Ernst 
Case the deposits were not received in the usual course of business, 
and were really intended to be payments to give a préférence. German- 
American State Bank v. Larimer, 235 Fed. 501, 149 C. C. A. 47. In 

Fourth National Bank v. Smith, 240 Fed. 19, C. C. A. , the 

Court of Appeals of the Eighth Circuit, reviewing the more récent 
décisions by the Suprême Court, holds, as is undoubtedly the law, that, 
if a bank to which a depositor owes money had knowledge of the de- 
positor's insolvency, but, prior to bankruptcy proceedings, sets ofï 
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against the debt of the depositor the amount of the deposits made by 
the depositor in the usual course of business, the transaction is valid 
as a set-ofï under section 68a of the Bankruptcy Act, and is not a préf- 
érence under section 60a of the Bankruptcy Act, inasmuch as the mak- 
ing of the deposit merely créâtes a relation of debtor and creditor 
between the bank and the depositor, and the appHcation of the deposits 
to the indebtedness involves no transfer of the property. 

It foUows, from vi'hat we hâve said, that upon the established facts 
the court should hâve granted the motion for a verdict in favor of the 
bank. The judgment will be reversed, and the cause remanded, with 
directions to enter a judgment for the défendant notwithstanding the 
verdict. 



KATZ r. COMMISSIONER OF IMMIGRATION AT POET OF SAN 
FRANCISCO, CAL. 

(Circuit Court of Appeals, NInth Circuit October 1, 1917.) 

No. 2812. 

1. Aliens ®=351— Déportation— Gbounds. 

Under Act Feb. 20, 1907, e. 1134, §§ 2, 3, 34 Stat. 898, 899, as amended 
by Act March 26, 1910, c. 128, §§ 1, 2, 36 Stat. 264 (Oomp. St. 1916, §§ 4244, 
4247), relating to the exclusion of aliens, and declarlng that prostitutes 
and women and girls comlng to the United States for the purpose of pros- 
titution, or any other immoral purpose, and persons who are supported by 
or receive, in whole or in part, the proceeds of prostitution, shall not be 
admitted, and that any alien, having entered the United States, who shall 
receive, share in, or dérive beneflt from the earnings of any prostitute 
shall be deported, an alien who, after entrance into the United States, 
lèases premlses for use by prostitutes, is not, in view of the scope of the 
statu te, to be deported; the provisions for déportation, under the prlnciple 
of ejusdem generis, being directed at those persons, maie or female, who 
directly live upon the earnings of prostitutes. 

2. DiSOBDEELT HOUSE <S=2 — SUPPRESSION— NATURE OF PoWER. 

The Power to regulate and suppress brothels is police In Its character, 
and is one to be exercised by the states, rather than by the fédéral gov- 
ernment. 

3. Aliens (@=>54 — Déportation — Bvidenci!. 

In a proceeding for the déportation of an alien, évidence held Insuffl- 
cient to show that he was receiving the earnings of a prostitute. 

4. DiSOBDERLT HOUSE <®=5l7 — OWNEBSHIP— PROOF. 

In a proceeding for the déportation of an alien on the ground that he 
was sharlng in the earnings of prostitutes, proof of his ownership of a 
disorderly house cannot be made by proof of gênerai réputation. 

6, Habeas Corpus i@=>92(l) — Déportation — Findings bt Commissioner — 
ScoPE OF Review. 

While the weight of the évidence supporting a flnding of fact by the 
commissioner of immigration cannot be reviewed, the courts may déter- 
mine on habeas corpus whether there was any évidence to support the 
commlssioner's flnding; that being a question of law. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of Calif ornia ; Maurice T. Dooling, 
Judge. 

fissFoT otiier cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Pétition by Joseph B. Katz for writ of habeas corpus against the 
Commissioner of Immigration at the Port of San Francisco, Cal. 
From a judgment denying the writ, petitioner appeals. Reversed. 

Marshall B. Woodworth, of San Francisco, Cal., and S. Luke Howe, 
of Sacramento, Cal., for appellant. 

John W. Preston, U. S. Atty., and Caspar A. Ornbaun, Asst. U. S. 
Atty., both of San Francisco, Cal., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge. The appellant, an alien, who has 
been a résident in this country since 1906, was adjudged and ordered 
to be deported by the commissioner of immigration of San Francisco, 
on the charge of being "unlawfully within tihe United States, in that 
he has been found receiving, sharing in, or deriving benefit from the 
earnings of a prostitute or prostitutes." Subsequently appellant ap- 
plied to the District Court for a writ of habeas corpus, the pétition set- 
ting forth, by way of an exhpibit attached thereto, ail of the proceed- 
ings had before the commissioner of immigration. A demurrer was 
interposed to the pétition, which, after présentation and argument, 
was sustained ; the court holding that, as it appeared that the appellant 
was the owner of a house in which prostitution was practiced and car- 
ried on, and had received rent thereon from an inmate thereof, one 
Nellie White, it should be held that he was "deriving benefit from the 
earnings of a prostitute." 

Error is assigned by appellant on account of this holding. It is 
f urther urged on the part of the government that the pétition otherwise 
shows on its face that the appellant is guilty of receiving the earnings 
of prostitutes. 

[1,2] We must seek for the purpose and object of the statute, in 
order that we may properly construe the provision which it is claimed 
appellant has violated. Section 2 of the act in question, being that of 
February 20, 1907, as amended by Act March 26, 1910 (36 Stat. 263, 
264), relates to the exclusion of certain classes of aliens. Thèse are 
specified as idiots, imbéciles, feeble-minded persons, etc., and among 
the rest "prostitutes, or women or girls coming into the United States 
for the purpose of prostitution or for any other immoral purpose," and 
"persons who are supported by or receive in whole or in part the pro- 
ceeds of prostitution." The language relating to this class of persons 
is of the same import as that contained in section 3, under which the 
charge against appellant is preferred. That of the latter section is nc^ 
broader, and manifestly it was not intended to extend to any persons 
other than the language of section 2 was designed to reach. The mani- 
fest purpose of Congress was to exclude aliens of that particular class, 
as well as those answering to the other classes enumerated. Section 
3 was designed to reach aliens, although admitted into this country, 
who should thereafter be found guilty of the acts proscribed. But 
the classification as it respects persons receiving the earnings of pros- 
titutes is the same in both sections. It is very clear what persons are 
meant to be included by the classification : 
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"An Inmate of or connected wlth the management of a house of prostitution, 
or praetlcing prostitution." 

Over against this, but in the same connection, is included any alien 
who shall receive, share in, or dérive benefit from the eamings of any 
prostitute. This alludes to another class, but allied in association to 
the prostitute class. It is perfectly well known what this class is. 
There are many vile persons of the maie sex, who allow themselves 
to be "supported by" (using the language of section 2), and take the 
earnings of, fallen wOmen, which they appropriate to their own par- 
ticular use, and many of them hâve no other visible means of liveli- 
hood. This is not to say that women may not be guilty of living off the 
eamings of fallen women as well, nor that a man may not be guilty of 
keeping a brothel; but the two classes are clearly defined, so that 
there need be little uncertainty as to the style or character of persons 
Congress designed to comprise by such classification. It is quite un- 
reasonable to suppose that the dry goods salesman or the grocer, who 
sells his goods to a fallen woman and takes the price from her, or a 
cabman, who carries her for hire and receives the hire from her, or, 
as in the présent case, the landlord, who rents her abode to her and 
takes rental therefor, ail or any of them wpre designed to be classified 
as persons who receive or dérive benefit from the eamings of a prosti- 
tute, and such, we are impressed, is not the intendment of the statute. 

The power to regulate and suppress brothels and bawdyhouses, which 
includes the régulation of leasing houses or buildings for such purpos- 
es, is police in character, and in gênerai is exercised by the states and 
local municipalities, rather than by the gênerai government; and the 
statute in question manifests no intendment to encroach upon or inter- 
fère with such régulations. It deals, as we hâve seen, with certain alien 
classes, and provides for the déportation of aliens comprised thereby, 
and, considering the spirit and purpose of the statute, we think that 
there is no intendment to include an alien landlord, who leases to a 
prostitute the house in which she lives or practices prostitution and 
receives from her the rental thereof. The spirit of the law is vital, 
for interprétation, where the letter leads to incongruities or absurdities. 
Holy Trinity Church v. United States, 143 U. S. 457, 12 Sup. Ct. 511, 
36 L,. Ed. 226, This construction is as well within the doctrine of 
ejusdem generis, which we think is applicable hère. 36 Cyc. 1119. 

[3, 4] We now turn to the contention of the government that the pé- 
tition of the appellant otherwise shows.on its face that he was guilty 
of receiving the earnings of prostitutes. It will be kept in mind what 
the charge in the warrant is, and it is with référence to this charge, and 
to none other, that the inquiry must be conducted. 

Numerous afiîdavits are set f orth by the pétition, by way of an ex- 
hibit thereto. We will make référence to such affidavits. Robert A. 
Peers, after setting forth certain raatters respecting Harry Katz, avers 
that since the time alluded to "the two brothers, Harry Katz and 
Joseph Katz, hâve conducted a house o,f prostitution on the property 
[describing it], and it is a well-known fact in Colfax that the Katz 
brothers were interested in the management of this house of prostitu- 
tion, over which Nellie White, a notorious prostitute, presided as 
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madam," and that he has f requently heard the property described as the 
Katz house and the like. Lucy F. Peers déposes that "it was generally 
know that the Katz brothers were associated with the house." Jeannie 
K. Lobner déposes to the same effect, using practically the same lan- 
guage. Minnie G. Williams déposes as follows : 

"The afflant further avers that It Is understood, and, ever slnce the said H. 
H. Katz establlshed sald house of prostitution at the north entrance of town, 
it has generally been accepted as a fact by the people of Oolfax, that the Katz 
brothers, H. H. Katz and Joseph Katz, conducted said house of prostitution at 
the north entrance to town, managing and directlng the same, and that no one 
was ever heard to deny that they conducted and managed the said house of 
prostitution, until they, the Katz brothers, vrere arrested in 1914." 

This afïiant interposed another affidavit, which is in the nature of a 
reply to the argument of counsel for the appellant bef ore the commis- 
sioner of immigration, and contains nothing additional. A number of 
citizens hâve also interposed a protest against efforts made to prevent 
the déportation of Harry and Joseph Katz; but it contains no aver- 
ments purporting to set f orth substantive évidence, unless it is wherein 
they say that : 

"It has been a matter of common knowledge that they vrere profltlng by the 
earnings of prostitutes." 

Thèse afRdavits and protests contain the strongest showing made 
against Joseph Katz respecting bis alleged receiving of the earnings of 
a prostitute or prostitutes. The very best that can be made out of the 
testimony, and the whole thereof contained in the record, is that it is 
whoUy hearsay and based upon common repute in the vicinity; the 
affiants generally asseverating upon information andi belief. There 
is practically no substantive testimony of fact. Locally — that is, in 
the state of California — the fact that a house is being conducted as a 
house of ill famé may be shown by common repute; but there is no 
rule of which vfe are aware by vi^hich the ownership or management of 
such a house may be so proven. Of course, if it were shown that 
Joseph Katz was conducting or managing such a house, it would be a 
reasonable inference and déduction that he was taking the earnings of 
the inmates. There is not a syllable of testimony that he accepted such 
earnings, except that he was the owner of the house and accepted rent- 
als from the occupant, which in itself, as we bave seen, is not suffi- 
cient to condemn him under the charge. Some substantive évidence of 
the fact of managing and conducting such a house, besides mère hear- 
say and expression of opinion and belief (which is practically the 
équivalent of no compétent évidence of the fact sought to be proven), 
is necessary upon which to base the inference of his having taken the 
earnings of the inmates. 

[5] We are aware of the holding of the Suprême Court that the 
question is for the commissioner of immigration, and the court is not 
permitted to look behind his finding, when it is a matter of weighing 
the évidence; but where there is substantïally no évidence compétent 
to establish the charge pref erred, it then becomes a question of law for 
the court. The principle involved has been substantially determined 
by the case of Backus v. Owe Sam Goon, 235 Fed. 847, 149 C. C. A. 



320 245 FEDERAL REPORTER 

159. In thîs View, the pétition of appellant states a good cause for the 
writ. 

The judgment of the District Court will therefore be reversed, and 
the cause remanded for such other proceedings as are not inconsistent 
with this opinion. 



BACKDS, Commlssioner of Immigration, r. KATZ. 

(Circuit Court of Appeals, NIntli Circuit October 1, 1917.) 

No. 2917. 

Aliens ©=»54 — Déportation Pboceedinqs — Evidence. 

In a proceedlng for the déportation of an alien, évidence lield Insuffl- 
aient to shovi' ttiat lie had reeelved or was recelving the earnlngs of a pros- 
tltute; henee déportation v?as improperly ordered. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of Cah'fornia; Maurice T. Dooling, 
Judge. _ 

Pétition by Harry Katz for writ of habeas corpus against Samuel 
W. Backus, as Commissioner of Immigration at the port of San Fran- 
cisco, now succeeded by Edward White, as Commissioner of Immigra- 
tion at said port. From a judgment discharging petitioner from the 
judgment and order of the Commissioner directing déportation, the 
Commissioner appeals. Affirmed. 

John W. Preston, U. S. Atty., and Caspar A. Ombaun, Asst, U. S. 
Atty., both of San Francisco, Cal., for appellant. 

Marshall B. Woodworth, of San Francisco, Cal., and S. Luke Howe, 
of Sacramento, Cal., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge. This case is hère on appeal by the 
commissioner of immigration from the judgment discharging the ap- 
pellee from the judgment and order of the commissioner directing his 
déportation. The cause first came up for hearing in the District Court, 
on demurrer tt) the pétition of appellee for a writ of habeas corpus. 
The demurrer being overruled, a hearing was had on the merits, re- 
sulting in the discharge of the appellee. 

The same question is presented hère as in the case of Joseph B. 

Katz V. Commissioner of Immigration, 245 Fed. 316, C. C. A. , 

which is decided herewith, namely, whether the testimony before 
the commissioner is of a nature to support his finding and order of 
déportation. Besides the testimony noticed in the Joseph B. Katz 
Case, to which référence is hère made, we will review the additional 
testimony contained in this record which has allusion to Harry Katz. 

Harry Katz was a résident of Sacramento, in the state of California, 
but an occasional visitor to Col fax. Charles H. Hill déposes that, in 
the latter part of 1909 and the early part of 1910, he saw a person, 

4=:»Far ottier cases née aame toplc & KEY-NUMBSR in ail Key-Numbered Dlsests & ludexe* 
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known to him by sight as Harry Katz, frequently enter and leave a 
certain house on Church street, as much as several times a day and on 
many days ; that he saw him superintend altérations and repairs, and 
enter the house with parcels and leave without tliem, and in many and 
divers ways show more than ordinary interest in it. Frank Schillinger 
says that Katz used said property as a house of prostitution, remodel- 
ing the same, and adding small rooms thereto. This does not refer to 
the house which Joseph Katz owned later. Edward H. Honn déposes 
that he knew of Katz when it was commonly understood that he con- 
ducted and managed a house of prostitution on Church street; that 
after his arrest, in 1909, Katz proceeded, within a few weeks, to get 
possession of a house and lot at the north entrance of the city, and to 
enlarge said house and equip it for prostitution, and, according to gên- 
erai repute, that he continued to conduct and manage it as a house of 
ill famé ; and that he came regularly and continuously f rom Stockton 
or Sacramento to Colfax, and remained several days cach month, with 
headquarters in said house, and that Nellie White was commonly de- 
scribed as "Nellie Katz" and as the "Katz woman." Fergus Graham 
Irving testifies that he has frequently seen Harry Katz, during the last 
two years, about said house at différent times of the day, and that he 
seemed to be entertaining f emale inmates ; Robert F. Pottol, that thèse 
houses were spoken of, and by common repute were known, as houses 
of ill famé ; J. T. Taylor, that during the érection of said house he fre- 
quently saw Katz superintending and directing about the place, and act- 
ing in a manner indicating proprietorship ; Harvey L. Wolfsen, that 
during the winter of 1912-13 he gaw Katz about the house, apparently 
superintending the repairing. Then follows the statement of an im- 
migration inspecter, which cannot be regarded in any sensé as testi- 
mony to establish the charge. 

Now, while there is a variation of the showing hère, there is nothing 
of substance to differentiate this from the Joseph B. Katz Case, and 
what we hâve said there upon the subject in hand has pertinent appli- 
cation hère, and is décisive, also, of the présent controversy. There is 
no substantive proof in the record compétent to establish: the fact 
alleged that appellant received or was receiving the eamings of a prosti- 
tute. The Joseph B. Katz Case is therefore décisive of this, and the 
judgment of the District Court will be affirmed. 



THE GEORGIANA. 

ATLANTIC MARITIME CO. v. TTSELL et al. 

(Circuit Court of Appeals, First Circuit. July 27, 1917.) 

No. 1271. 

X. Salvage (®=j8 — RiGHT TO Compensation — Nature of Service. 

Members of a crew of a vessel, which had grounded and whose entlre 
crew had left her, while tryiiig to return to the schooner to take a fresh 
departure for the shore, found that sUe had floated off and was beatlng 
about by herself, not over a mile from a dangerous and llttle frequented 

<E=3For other cases see same topic & KEY-NUMBBR In aU Key-Numbereil Dlgests & Indexes 
245 F.— 21 
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shore. They boarded her, found her down by the head, and her mdder 
damaged or displaced, but holsted her jib, and found tbat she could be got 
to make headway on a coursie whlch finally grounded her on a beaeh, 
wliere she was in no danger. Held, that thèse services were salvage 
services, entitled to be compensated as such, unless their connection with 
the vessel or her voyage precluded them from acqulring rights as salvors. 

2. Seamen <S=>28 — SiiAEE in Eaenings— Lien. 

■Where a flshlng trip Is undertalien on what is known as the quarter 
lay plan, whereby the owners hâve one-quarter of the net proceeds, and 
the other three-quarters are shared by the master and men in various 
proportions, bait, ice, and provisions being flrst paid for, the members of 
the crew hâve a lien upon the vessel and the catch on board, corresponding 
tô the lien of seamen shipped for hire in the ordinary way. 

8. Salvage <S=>18 — Right to Compensation — Mbmbebs or Ckevt. 

Members of a flshing crew shlppmg on the quarter lay plan, whlle 
they remain bound by their engagement, are regarded as under contract 
to do ail within their povcer, whatever the emergency, for the safety of the 
vessel and the catch, and as incapable, Uke seamen serving for veages, of 
becoming salvors, but as soon as they are discharged from their agreed 
service, formally or expressly, or by implication from the clrcumstances, 
and hâve been released from any obligation to exert themselves for the 
beneflt of the vessel or property on board her, their previous connection 
with the vessel does not prevent them from becoming salvors in respect 
of any such exertions. 

4. Salvage <g=»48 — Right to Compensation — Evidence. 

In a suit for compensation for services rendered by members of a crew, 
who returned to their vessel and brought It to a place of safety after it 
had been deserted by the master and crew, évidence held to support the 
District Court's finding that the vessel and the voyage were abandoned 
when ail hands left the schooher, though there was some évidence that 
the master intended to retum, and though he gave some orders to the 
members of the crew aftér leavlng the schooner. 

6. Salvage <S=929 — Amotjnt. 

Where members of a crew of a schooner, whlch had grounded and been 
deserted, found that she had floated off and was then within a mile of 
a dangerous and little frequented coast, and at considérable danger to 
themselves boarded her and brought her aground on a beach, where she 
lay In safety, and worth $2,500 in her damaged condition, a salvage award 
of $200 to each of the two libelants would not be reduced, though the 
amount of the labor or skill Involved was not considérable. 

Appeal ïrorn the District Court of the United States for the District 
of Massachusetts ; James M. Morton, Jr., Judge. 

Lîbel by John W. Tysell and others against the schooner Georgiana ; 
the Atlantic Maritime Company, claimant. From a decree for the libel- 
ants, the claimant appeals. Affirmed. 

George L,. Dillaway, of Boston, Mass., for appellant. 
Howard W. Brown, of Boston, Mass., for appellees. 

Before DODGE and BINGHAM, Circuit Judges, and BROWN, 
District Judge. 

DODGE, Circuit Judge. Appealing from a salvage award of $200 
to each of the two libelants hère appellees, the owners of this schooner 
contend that the services for which the award is made were rendered 
while said libelants wére members of her crew, and therefore incapable 
of acquiring rights as salvors against her. 

ni — .gnr other cases ses um« toplc & KEY-NUMBHÎR is ail Key-Numbered Dlgests & Indexe» 
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The schooner was a fishing vessel, on a fishing voyage at the time. 
Her crew numbered 22 including the two Hbelants. About two weeks 
after leaving Gloucester, during which time she had taken 50,000 or 
60,000 pounds in ail of cod and haddock then on board, she ran aground 
on the southerly end of Black Ledge, distant about 3 miles from Isaacs' 
Harbor, which is some 70 miles east of Halifax, on the Atlantic coast 
of Nova Scotia. Her entire crew left her in dories for the shore soon 
afterward. This they did at about 2 :30 a. m., on Thursday, December 
30, 1915, leaving the schooner apparently fast aground, roUing and 
pounding on rock bottom, and already leaking badly. That it was un- 
safe for them to stay longer aboard her where she was is undisputed ; 
it was snowing, and the wind, from about E. N. E., was blowing at 
the rate of 20 or 25 miles an hour. 

When ail hands left her as above, the master had told the crew 
"it was ail ofï," and had recommended them to take with them in the 
dories such of their clothes and personal efïects as they could get to- 
gether without losing much time. He directed the dories to keep to- 
gether after leaving the vessel, in order that he, being acquainted with 
the locality, might pilot them to a safe landing place. He bas testified 
that he intended next morning to try and save ail the property, if pos- 
sible and if there was a chance to do it. He tried, after getting ashore, 
to find "a motorboat which he could use, and which would hâve been 
necessary in any such attempt, but was unable to procure one. That 
he told ail the crew, before they left her, what his intentions were as 
to any further attempt at saving the vessel, does not appear; but 
there is évidence that he told some of them, who were in the same dory 
with him, while rowing ashore. Whether there could hâve been any 
chance of saving her, or anything from her, had she remained on the 
ledge where she grounded, depended altogether on the wind and 
weather. Had the wind increased, or changed so as to blow more 
from the eastward, it may be assumed that there would hâve been no 
chance at ail. 

The two Hbelants and another of the crew (who has disclaimed any 
right to salvage) left the schooner as the only occupants of the same 
dory. They lost sight of the other dories, and later found themselves 
heading toward breakers not very far from Black Ledge, became un- 
certain as to the proper course toward the landing for which the other 
dories were heading, and turned back to find the schooner again, in 
order to take a fresh departure from her. While rowing toward her 
supposed position, they sighted a red light, which proved to be her 
port light, and they then found that she had floated off the place where 
she had been left aground and was beating about by herself between 
Black Ledge and the shore. They boarded her, found her down by 
the head, with the water over her forecastle and cabin floor, so that 
nothing could be accomplished by such pumping as they could do, but 
nevertheless capable of staying afloat for a while longer. She had 
been left with her jib triced up, her forestaysail, foresail, and main- 
sail set, the main sheet being slacked ofï. Attempts to steer her showed 
that her rudder had been so damaged or displaced that she would not 
answer her helm. She was coming up to and falling ofï again from 
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the wind. Directly to leeward there was, as the chart shows, a dan- 
gerous shore not over a mile distant. 

They thereupon lowered, eut loose, and hoisted the schooner's jib; 
and found, after it was set, that she could be got to make headway 
on a course which ultimately took her to a point at the head of Fisher- 
man Harbor, some 2 miles or more distant f rom the place where they 
had found her, and nearly 3 miles in a direct line frora where she 
had been aground on Black Ledge. They kept sounding, with tackle 
which they improvised, as she prOgressed. She ran aground, at the 
point where she reached the shore, on a beach ; and was thereaf ter 
in no danger either of sinking in dcep water or of drifting ashore up- 
on rocks. They then took down her sails, having to eut the halyards 
in order to get the mainsail down, and waited for daylight. Soon 
after daylight the master who had landed considerably earlier, with 
the remainder of the crew, not far away, came aboard and asked the 
three men to watch her while he went to the nearest telegraph office, 
some 4 miles distant. They stayed aboard her duriiîg the day, but not 
during the following night. Other members of the crew visited the 
vessel while she lay there, and removed what they could find aboard 
her belonging to them. She was later removed and taken ultimately 
to Gloucester, with the aid of a wrecking steamer sent for by the mas- 
ter. In this, however, the crew did not take any part; they Jeft for 
their homes on Sunday, January 2d; the wrecking steamer having 
arrived before they left. 

[ 1 ] The above services would, without doubt, hâve been salvage serv- 
ices, entitled to be compensated as such, if rendered by persons in 
no way connected with the vessel or her voyage. The schooner, afloat, 
deserted, and sinking, off a little frequented and dangerous coast, as 
thèse men found her, was clearly in imminent danger of total loss. To 
board her and stay aboard her, as they did, in such weather, unable 
to direct her movements, except to a limited degree, and uncertain how 
long she would be able to keep afloat, involved real danger to them, 
even if it be conceded that statements in the opinion below, that they 
had lost their dory when they boarded the schooner and that no other 
small boats appear to hâve been left on board her, are not sufficiently 
supported by the évidence. That hér pwners were enabled to get her 
back to Gloucester in a réparable condition may fairly be said to be 
due to their exertions from the time they discovered her afloat until 
she was beached at Fisherman Harbor. Not only is this conclusion 
f uUy supported by the évidence, but on January 2d, in a communication 
to the insurers of three-eighths of the vessel owned by him, the mas- 
ter stated in writing his opinion that the three men were "entitled to 
some recompense for their part in putting the vessel where she can 
be saved ; otherwise she would be a total loss." 

The alleged salvors had not been serving on the schooner for wages. 
The fishing trip for which they shipped had been undertaken upon what 
is known as the "quarter lay" plan ; i. e., the owners were to hâve for 
the use of their vessel one-quarter of the net proceeds of the catch, 
a part of said quarter being due from them to the master; the other 
three-quarters were to be shared by the master and the men engaged, in 
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various proportions, bait, ice, and provisions for the voyage being first 
paid for therefrom. 

[2] For the value of their respective shares in the catch taken, upon 
a trip made upon terms like the above, the members of a fishing crevir 
hâve a lien upon the vessel and the catch on board, corresponding to 
the lien of seaqien shipped for hiré in the ordinary way, for their un- 
paid wages against vessel, cargo and freight pending, so long as 
anything remains of either. See The Carrier Dove, 97 Fed. 111, 38 
C. C. A. 73, decided by this court in 1899. 

[3] While the members of such a crew remain bound by their en- 
gagement for the trip, they are to be regarded as under contract to do 
ail that it may be within their pov/er to do, whatever the emergency, 
for the safety of the vessel and catch, and as incapable, like seamen 
serving for wages, of becoming salvors as to the same. 

But as soon as the members of such a crew are discharged from 
their agreed service, whether formally or expressly, or by implication 
from the circumstances, and hâve been thus released from any obliga- 
tion to exert themselves for the benefît of the vessel, or property on 
board her, their previous connection with the vessel does not prevent 
their becoming salvors in respect of any such exertions. The District 
Court has found that this vessel was finally abandoned when her mas- 
ter and crew left her aground on Black Ledge, and that the men on 
board were thereafter released from further obligation to her; a 
finding which her owners assert to hâve been unjustified by the évi- 
dence, and therefore erroneous. 

[4] As has been stated, the master told the men "it was ail off" at 
the time they took to the dories. There is no évidence that he ever 
formally or expressly discharged them, except that one of the two li- 
belants testified that he told them next day, at Fisherman Harbor "they 
were ail clear." There were no wages due them ; and as to their 
shares in the catch, it would in any case hâve had to arrive where it 
could be sold before their claims to a share could hâve amounted to 
anything; and there is no proof that such claims were ever of any 
value. The fish on board was not proceeded against in this case, nor 
its proceeds in the owners' hands, and what became of it, or any pro- 
ceeds therefrom does not appear ; but the évidence tends to show that, 
after the vessel had filled, it would not be worth enough, in any event, 
to cover the expansés chargeable to the crew for the trip. As to the 
master's intention of returning next day to the vessel on the ledge, 
we can hardly regard it as of any significance after the vessel had 
come off that ledge and become exposed to the very différent and 
more immédiate danger of sinking before dayhght, thus changing al- 
together the situation to which the alleged intention related. After 
telling them that "they were ail clear," instead of keeping them to- 
gether for any further continuance of the trip with the schooner, 
beached as she then was and the wrecking steamer; expected, we do 
not think he can claim to hâve held them until that moment bound to 
the vessel's service, in view of his statement to them the night before 
when they were leaving the vessel, that "it was ail off." It does not 
appear that the schooner afforded either of the men on board her or 
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any of the crew food or sheltèr whîle they remained at Fisherman 
Harbor. It is said that during her stay there they obeyed the mas- 
ter's orders until after he had told them "they were ail clear." While 
some suggestions or requests made by him appear to hâve been fol- 
lowed, it is not clear from the evidehce that thèse were either given 
or understood as orders to a crew in the vessel's service. Upon the 
évidence we cannot hold the District Court's finding that vessel and 
voyage were abandoned when ail hands left the schooner on Black 
Ledge to hâve been erroneous. 

[5] Thfe schooner is valued for the purposes of this case at $2,500, 
which must necessarily mean that she had that value as she lay on 
the beach in her damaged state, as above. Although the time occupied 
by the libelants' services was short and the amount of labor or skill 
involved not considérable, the value to the vessel of the resuit accom- 
plished was so important as to prevent us from reducing the amount 
awarded on the ground that it is excessive. 

The decree of the District Court is therefore affirmed, and the ap- 
pellees recover their costs of appeal. 



HESKETT V. PENNSYLVANIA CO. 

(Cîlrcult Court of Appeals, Slxth Circuit October 2, 1917.) 

No. 3004. 

1. Masteb and Sebvant <S=>110 — Injubies to Skevant — Statute. 

Under Gen. Code Ohlo, § 8951, forblddlng common carriers to haul a 
locomotive not provided wltli secure grabirons or handholds in the sides 
and ends thereof, a rallroad Company is guUty of négligence, where it 
operated an engine on the pUot of whlch a turtleback or Iron bar had been 
placed, whlch rendered it Impossible to use the handholds. 

2. Masteb aitd Sebvant ©=286(5), 289(1) — Négligence ®=»97 — ^Injtjeies to 

Sebvant — Oonteibutoey Négligence. 

Geh. Code Ghio, § 9018, declaring that. In actions brought against a rall- 
road company for Personal injuries to an employé, the fact that the em- 
ployé was guilty of contributory négligence shall not bar recovery, when 
such negUgence was slight and that of the employer great, but that 
damages must be diminished, and that ail questions of négligence and 
contributory négligence shall be for the. Jury, aboUshes the common-law 
rule of contributory négligence as ah absolute bar, and adopta the rule 
of comparative négligence, maklng tiie questions whether the railroad em- 
ployé's négligence was slight as compared wlth that of the company, as 
well as the comparative degrees of negUgence, jury questions. 

8. Masteb and Sebvant ^=>296(13)— Injubies to Sebvant — Inbtbuotions — 

PBOPBIETTr. 

Plaintiff, a railroad section hand, isuffered injuries when he attempted 
to board a moving engine, and in an action for such injuries contended 
that they resulted from the négligence of the company in placing a 
heavy iron bar or turtleback on the pilot of the engine, whlch prevented 
hlm uslng the hahàholds. The court charged that, If .plaintiff was warn- 
' ed before the accident not to attempt to get on- trains or engines in mo- 
tion, then under the circumstances with respect to the epeed of the en- 
gine and the small space between the engine and the car, where plaintiff 

^stToT otiier easeï éeé sam* toplc & KEY-NCMBER in ail Key-Numbered Digestï & Inaexea 
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stated he attempted to board tlie engine, plaintiff could not recover, tbougli 
the railroad company was négligent as claTiiied, because having warned bim 
not to board moving train, tbe company was under no duty to make con- 
ditions safe for tiim. Held, that the Instruction, which must be interpreted 
as relating solely to the railroad company's négligence, was proper only 
if the warning to plaintiff amounted to an actual and subsisting pro- 
hibition against boarding a moving train, and where the évidence showed 
that, though section hands, Including plaintiff, were warned not to board 
moving trains, nevertheless their superiors acquiesced in their boarding 
moving trains, and did not stop trains which used to carry such employés 
to and from their worU, the instruction was improper, tending to mislead 
the jury, for a railroad company cannot prohibit employés from boarding 
moving trains and at the same time permit them to do so, and escape re- 
sponsibility. 

4. Master and Servant <3=>244 (3) — Injuries— Négligence. 

A railroad employé, who boarded a moving train in violation of mère 
warnings, is guilty of only contributory négligence, and unless the warn- 
ings amounted to a prohibition the company's négligence in equipping an 
engine, which contributed to the injury, furnishes basis for recovery. 

In Error to the District Court of the United States for the Northern 
District of Ohio; John H. Clarke, Judge. 

Action by William Heskett against the Pennsylvania Company. 
There was a judgment for défendant, and plaintiff brings error. Re- 
versed and remanded, with directions to grant new trial. 

Anderson, Matthews & Wall, of Youngstown, Ohio, for plaintiff in 
error. 

Arrel, Wilson, Harrington & De Ford, of Youngstown, Ohio, for 
défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. Plaintiff in error, who was plaintiff be- 
low, was in the employ of défendant in error as a member of a spécial 
section gang of 20 to 30 men engaged in resurf acing track and making 
fills with slag, which was hauled for the purpose on cars drawn by a yard 
engine operated by a regular crew ; the engine being provided at both 
the tender and pilot ends with footboard and grabirons or handholds. 
For the purpose of riding to dinner at the camp maintained by the rail- 
road company, plaintiff attempted to step on the footboard on the 
front or pilot end of the engine, which was then moving, tender fore- 
most, at a speed of 8 to 12 miles an hour and hauling six empty cars ; 
he missed either his footing or his handhold, f ell under the cars, and 
lost a leg. 

Plaintiff claims that the accident was due to the négligent présence on 
the pilot, unknown to him, of a "turtleback"^ which so protruded over 

lA turtleback is described as a channeled and flanged pièce of Iron, about 
3 feet long and 6 inches wlde, tapered down at each end and hlgher in the 
center, weighing from 50 to 150 pounds, and used for reralling cars. 

€:=3For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the footboard and handhold as to contact with plaintiff's hand, pre- 
venting his grasping the handhold, and causing hini to lose his balance. 

Défendant denied that there was a turtleback on the pilot, gave 
évidence tending to show that plaintiff's f ail was due to stumbling when 
trying to mount the footboard, and that his attempt to mount the mov- 
ing train was in disobedience of express instruction to the contrary, 
which disobedience directly and proximately caused the accident; also 
pleading that plaintiff was guilty of contributory négligence in attempt- 
ing to board the moving engine in the manner adopted and under the 
existing conditions. 

At the conclusion of the testimony on the trial the jury was instruct- 
ed that (in the absence of warning to plaintiff not to get on moving 
trains or engines) it was defendant's duty to keep the handhold accessi- 
ble, and it would be liable for permitting the turtleback to be so laid 
upon the pilot as to cause plaintiff's accident, through his inability to 
seize the handhold, and that in such case, if plaintift''s négligence was 
slight and that of the défendant greater in comparison, the damages 
must be diminished in proportion to the amount of négligence attributa- 
ble to plaintiff. 

The court further charged, however, that: 

If plaintiff was wamed before fjie accident, "as the défendant clalms," not 
to attempt to get upon trains or engines when in motion, "then, under the 
cireumstances shown in this case with respect to the speed of the engine and 
the small space between the engine and the car, where [plaintifp says he at- 
tempted to mount the engine, the plaintiff would not be entitled to a verdict 
In his favor even if the railroad compàny was négligent, as he clalms that it 
was, beeause having wamed him not to attempt what he did attempt to do, 
the Company was under no légal duty to make conditions safe for him if he 
violated that warning." 

Défendant had verdict and judgment. The only question before us 
concerns tlie cprrectness of this latter instruction. 

[1,2] The instruction was proper only uppn the theory that défend- 
ant owed plaintiff no duty to keep conditions on the pilot safe for plain- 
tiff, and was thus not itself négligent. The accident happened in 
Ohio. Section 8951 of the General Code forbids a common carrier to 
haul a locomotive "not provided with secure grabirons or handholds in 
the sides and ends thereof"; and we hâve no doubt that making the 
handhold inoperative by carrying a turtleback on the pilot is within the 
statute. See by analogy United States v. Illinois Central R. R. Co. 
(C. C. A. 6) 177 Fed. 801, 101 C. C. A. 15. Plaintiff's contributory 
négligence did not necessarily bar recovery. Section 9018 of the Gen- 
eral Code of Ohio provides that: 

In actions biought against a railroad company for Personal injuries to an 
employa the fact that the latter is "guilty of contributory négligence shall not 
bar a recovery when such négligence was slight and that of the employer 
greater, in comparison. Eut the damages must be diminished by the jury in 
proportion to the , amount of négligence attributable to such employé. AH 
questions of négligence and contributory négligence shall be for the jury." 

This statute abolished the common-law rule of contributory negli- 
gei)/;e as an absolute défense in bar, and adopts the rule of comparative 
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négligence, in cases where the négligence of the plaintiff is slight and 
that of the défendant greater in comparison.^ 

The questions whether plaintiflf's négligence was slight as compared 
with that of défendant, as vvell as of comparative degrees of négligence, 
were for the jury (Lewis v. P., C, C. & St. L. Ry. Co., supra; Sher- 
man v. T. & O. C. Ry. Co., 25 O. C. D. 449, 453, affirmed 88 Ohio St. 
617, 106 N. E. 1083) ; as was also the question of proximate cause 
(Erie R. R. Co. v. White, 187 Fed. at page 559, 109 C. C. A. 322 ; Haies 
V. Mich. Central R. R. Co. [C. C. A. 6] 200 Fed. 533, 537, 118 C. C. 
A. 627). 

Should we take judicial cognizance of the fact that défendant was 
engaged in interstate commerce, and the Fédéral Safety Appliance Act 
(Act March 2, 1893, c. 196, 27 Stat. 531 [Comp. St. 1916, §§ 8605- 
8612]) thus exclusively applicable (Texas & Pacific R. R. Co. v. Rigs- 
by, 241 U. S. 33, 37, 41, 36 Sup. Ct. 482, 60 L. Ed. 874), the situation, 
under familiar rules, would be even more favorable to plaintiff, so far 
as the défense of contributory négligence is concerned. 

[3, 4] But we construe the criticized instruction as not intended (as 
plaintiff in error regards it) to relate to the subject of plaintiff's négli- 
gence, which was elsewhere properly treated, but only to defendant's 
négligence, although considérations of speed of train and small space 
between engine and car, mentioned by the court, related only to that 
subject. In its instructions concerning the alleged warning, the court 
rightly disregarded an alleged gênerai rule of défendant prohibiting 
the mounting of moving cars, for lack of évidence of its appHcability 
to members of the section gang in question. 

We think the criticized instruction was proper, provided the warning 
ref erred to amounted to an actual and subsisting prohibition, so under- 
stood by plaintiff, against mounting a moving train. If it fell short of 
that, its disregard would be at most merely contributory négligence. 
We are not satisfied that the jury would naturally understand the in- 
struction as relating to an actual prohibition of that character. While 
there was express testimony that the members of the work gang gener- 
ally, including plaintiff, had been warned by the section foreman and 
the train conductor every morning (incjuding the morning of the day of 
the accident) not to attempt to get on or off a moving train, it was not 
only undisputed that the men were permitted to ride on the cars between 
the camp and the place of work (the foreman testifying, "Of course 
they ride on the train going to and from their work"), the only limita- 
tion being the asserted warning — not conceded, but denied — against 
getting on or off the cars when in motion ; but there was also substan- 
tial testimony that the members of the work gang were in the habit of 
getting on and off the moving trains for the purpose of riding between 
Sie camp and thé place of work, without objection or protest from the 

> Lewis ,T. P., C, C. & St. L. By. Co., 89 Ohlo St. 9, 13, 104 N. E. 1002 ; 
Brie R. H. Co. v. White (C. C. A. 6) 187 Fed. 556, 558, 109 C. C. A. 322 ; Brie 
R. R. Co. T. Kennedy (C. C. A. 6) 191 Fed. 332, 335, 112 C. C. A. 76; Standard 
Steel Tube Co. v. Prusakicuelcz, 23 O. 0. D. 133, 136, affirmed 8T Ohio St. 472, 
102 N. E. 1131. 
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foreman or conductor ; that the train never stopped for the purpose of 
letting the men on or off, the foreman telling them to "just pile on the 
best you can." The testimony would support a conclusion that the al- 
leged warnings were never enforced, but were habitually disregarded, 
with the apparent acquiescence and implied approval of the officers 
whose duty it was to enforce them — the foreman even admitting that 
he himself sometimes got off and on the train when in motion. But 
even if the proof fell short of an inference that the conductor so ap- 
proved, a waming by the gang foreman would, under the instruction, 
bar recovery. 

Moreover, to warn does not necessarily mean to "forbid"; it may 
mean only to "catition" or "admonish." 

In f act the foreman said at one point in his testimony : 

"I had seen the men gettlng on and off the moving cars prevlously lots of 
tlmes, but I always warn them when golng on the main track to be very care- 
ful about gettlng on and off moving cars when they were on the main track." 

But, whatever may be the définition of the word "warn," a railroad 
Company cannot categorically prohibit, and at the same time constantly 
permit, its employés to mount moving cars and still escape responsibili- 
ty. Spaulding v. Railroad, 98 lowa, 205, 211, 67 N. W. 227; No. 
Pacific R. R. Co. v. Nickels (C. C. A. 8) 50 Fed. 718, 722, 1 C. C. A. 
625 ; Knickerbocker Ice Co. v. Finn (C. C. A. 2) 80 Fed. 483, 25 C. 
C. A. 579; Eastman v. Railroad Co., 101 Mich. 597, 602, 60 N. W. 
309; Railroad Co. v. Reagan, 96 Tenn. 128, 139, 140, 33 S. W. 1050. 
In this state of the testimony, an unqualified instruction relieving the 
défendant, as matter of law, from ail liability in case the claimed warn- 
ing had been given, was, in our opinion, erroneous ; for we think the 
jury may not unreasonably hâve understood it as forbidding recovery 
from the mère fact of verbal waming at any previous time, regardless 
of the question of defendant's implied permission to the contrary. 

For this reason the judgment must be reversed, and the cause re- 
manded to the District Court, with directions to award a new trial. 



RICHARD et al. v. PARKER et aL 

(Circuit Court of Appeals, Elghth Circuit. August 21, 191T.) 

No. 4799. 

Indians <3=»16(3) — Lands — Ori. Lease bt Minob — Effect of Death of Les- 

SEE. 

In 1912 a Creek minor of the full blood, through hls guardlan, and Nvlth 
thé approTal of the Secretary of the Interior, executed an oil and gas 
lease on his aUotment, which was subject to restrictions upon aliéna- 
tion. The lease prévided for the.payment of royalties to the Indlan su- 
perlntendent for the benefit of the lessor, and under the reènlations bf 
the department to whlch the lease was subject the superlntendent was 
authorlzed to wlthhold payment ofsuGh: royalties untll it was consldered 
for ttie Interest of the minor or hls helrs that they should he, pi^id over. 
. The lease further provlded that, In event restrictions on aliénation should 
be removed* It should be relçased from the supervision of the Secretary, 
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and royalties sliould be paid to the lessor, or the tten owner of the land. 
The lessor dled whlle stlU a mlnor, leavlng his father as lils sole helr. 
A large sum in royalties had prevlously been paid to the superintendent, 
and other royalties were thereafter paid to him. Act May 27, 1008, c. 
199, § 9, 35 Stat. 315, provides that "the death of any allottee of the 
Fïve Civilized Tribes shall operate to remove ail restrictions upon the 
aliénation of said allottee's land: Provided, that no conveyance of any 
Interest of any full-blood Indian heir in such land shall be valid unless 
approved by the court hnving jurisdiction of the settlemeut of the estate 
of said deceased allottee." Held that, under such statute, the efEect of 
the death of the lessor was to terminate ail control over the land and 
of the lease by the Secretary, and also over the royalties prevlously col- 
lected. 

Stone, Circuit Judge, dissenting. 

Appeal f rom the District Court of the United States for the Eastern 
'District of Olclahoma ; Ralph E. Campbell, Judge. 

Suit in equity by Eastman Richard and another, administrators of 
the estate of Samuel Richard, deceased, against Gabe E. Parker and 
another. Decree for défendants, and complainants appeal. Reversed. 

Britton H. Tabor and J. B. Lucas, both of Checotah, Okl, ior ap- 
pellants. 

Paul Pinson, Sp. Asst. U. S. Atty., of Muskogee, Okl. (D. H. Line- 
baugh, U. S. Atty., and W. P. McGinnis, Sp. Asst. U. S. Atty., both 
of Muskogee, Okl., on the brief), for appellees. 

Before CAREAND and STONE, Circuit Judges, and MUNGER, 
District Judge. 

MUNGER, District Judge. Samuel Richard, a minor, was a full- 
blood citizen of the Creek Nation of the Five Civilized Tribes of In- 
dians, residing in Oklahoma. He held an allotment of 160 acres of 
land. On April 13, 1912, acting through his guardian, he executed an 
oil and gas lease of this land to the Kathleen Oil Company. The lease 
was approved by the probate court and by thé Secretary of the In- 
terior. On January 24, 1916, and while yet a minor, Samuel Richard 
died, and thereafter appellants were appointed as his administrators. 
The sole heir of Samuel Richard is his father, Eastman Richard, who 
is one of the administrators. 

The lease provides for a payment to the United States Indian su- 
perintendent, for the use of the lessor, of a royalty on the proceeds 
of oil and gas obtained from the land. The lessee and its assigns 
hâve extracted large quantities of oil from the land, both before and 
after the death of the lessor, and hâve paid the superintendent, as 
royalties, the sum of $216,145.16. The greater portion of this amount 
was paid during the lifetime of the lessor. This suit was brought 
by the administrators of Samuel Richard against the superintendent 
and cashier of the Five Civilized Tribes to recover this money and 
to restrain them from collecting royalties further under the lease. 

Under the original Creek treaty (Act March 1, 1901, c. 676, 31 Stat. 
861) and the supplemental Creek treaty (Act June 30, 1902, c. 1323, 
32 Stat. 500) the aliénation of allotted lands was forbidden for a 
iixed period, without the approval of the Secretary of the Interior. 
By subséquent acts of Congress (Act April 21, 1904, c. 1402, 33 Stat. 
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189; Act April 26, 1906, c 1876, 34 Stat. 137; Act May 27, 1908, 
c. 199, 35 Stat. 312) certain classes of beneficiaries were released from 
the restrictions upon aliénation, but the land of Samuel Richard, as 
a minor, was subject to restrictions upon aliénation during his life- 
time. At the time of the exécution of the lease to the Kathleen Oil 
Company, section 2 of the last-mentioned act of Congress contained 
this provision: 

"That ail lands other than homesteads allottcd to members of the Flve 
Clvilized Trlbes from whieh restrictions hâve not been removed may be 
leased by the allottee If an adult, or by guardlan ôr cufator under order of 
the proper probate court if a minor or incompétent, for a period not to exceed 
flve years, without the privilège of renevyal: Provlded, that leases of re- 
strlcted lands for oil, gas or other mining purposes, leases of restricted home- 
steads for more than one year, and leases of restricted lands for periods of 
more than flve years, may be made, with the approval of the Secretary of 
the Interlor, under rules and régulations provided by the Secretary of the 
Interior, and not otherwise." 

In the lease appeared this condition: 

"In event restriction on aliénation shall be removed from ail the leasehold 
premises described above, this lease shall be released from the supervision of 
the Secretary of the Interior, such release to take eflfect without further 
agreement, from the date such restrictions are removed, and thereupon the 
authority and power delegated to the Secretary of the Interior as hereln 
provided shall cease, and ail payments required to be made to the United 
States Indian superintendent sliall thereafter be made to lessor or the then 
owner of said lands in person or be deposited to the crédit of sald lessor or 
his assigns at the Bufaula National Bank, of Eufaula, Oklahoma, or at such 
other place as the said lessor or his assigns mçiy from time to time designate 
in vcriting, and changes in régulations thereafter made by the Secretary of the 
Interior applicable to oil and gas leases shall not apply to this lease." 

The lease recited that it was subject to the régulations of the Sec- 
retary of the Interior then or thereafter in force. The régulations 
promulgated by the Secretary provided for the payment to the United 
States Indian agent of ail royalties accruing under any lease made 
on behalf of a minor, and for the rétention of thèse funds by the su- 
perintendent, or other designated disbursing officer, to the crédit of 
the guardian of the minor. The superintendent was authorized by 
thèse régulations to withhold the disbursemçnt of this money until it 
was considered for the interest of the minor or his heirs that it should 
be paîd. The question presented for décision is whether the restric- 
tions in the lease and in thèse régulations are still in force, or were 
they abrogated by that portion of section 9 of the act of May 27, 1908, 
\vhich" reads as f oUows : 

"'i!hat the death of a;ny allottee of the 5îve Olvillzed Tribes shall operate 
to remove ail restrictions upon the aliénation of said allqttee's land: Provided, 
that no cbnveyance of any interest of any fuH-blood Indian heir in such land 
shall be valid ùnless approvéd by the court havihg Jurlisdlctlon of thé sèttle- 
ment of the estate of sald deceased allottee." 

In the, acts which hâve been cited, Côpgress has manifestèd its în- 
terition gradually to release governraent'ar, côntrol over the lands of 
those members pf the Five Civilized Tribes who. were deemed capable 
of the ma,nagernent of thèir own property. The act of May 27, 1908, 
vdry gtéatly elilarged the classes of those who were left free to deal 
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with their allotments. In the committee reports to each house of 
Congress, accompanying the bill, it was stated that one object of the 
bill was to release about 8,000,000 acres, or one-half, of the restricted 
allotments from further supervision by the United States over its 
aUenation. Among other provisions for such release is that found in 
section 9 of the act, vifhich has been quoted above. The language of 
this section seems clear and défini te. The death of an allottee re- 
moves ail restrictions over the aliénation of his land, other than a 
homestead, except that no conveyance pf any interest in the land by 
a fuU-blood Indian heir is valid unless approved by the proper pro- 
bate court. No exception was made because of existing leases of 
the land, unless a lease had been executed, but had not been approv- 
ed by the Secretary of the Interior; in that case, the lease was sub- 
ject to the approval of the Secretary (section 3). Congress knew that 
many leases of Indian lands were outstanding, for it had authorized 
their exécution by previous acts, and by section 3 of this act it per- 
mitted allottees of land from which restrictions were removed to can- 
cel the leases upon agreement with the lessees. The omission to re- 
serve any other supervision than that by the probàte court over con- 
veyances by fuU-blood heirs of allottees is rendered more significant 
by the fact that, in the next proviso in section 9, the right of super- 
vision by the Secretary of the Interior over another class is expressly 
retained. 

Notwithstanding the fact that Congress left but one restriction up- 
on the aliénation of this land, the control of the probate court, appel- 
lees claim that other restrictions exist to the extent that the Secretary 
of the Interior may coUect the royalties under the lease made by the 
deceased allottee and may retain from his administrators the royal- 
ties collected before and since his death. In support of this claim 
appellees say that the Secretary of the Interior had the authority at 
ihe time this lease was made to make régulations as to the approval 
of the leases executed by minor allottees which had the force and 
efïect of law ; that thèse régulations provided for the impounding 
of the royalties and for the payment to the lessor, or his heirs, at the 
discrétion of the Secretary as to.time and amount; that the lease by 
Samuel Richard provided that it should be released from the grasp 
of thèse régulations only when ail restrictions should be removed ; 
and that as one restriction stiU exists, because the consent of the pro- 
bate court must be obtained to validate a conveyance by the heir, ail 
restrictions hâve not been removed, and therefore the terms of the 
lease and of the régulations of the Secretary remain in force as to 
control of the royalties. The answer to this contention is that the 
powers of the Secretary of the fnterior over this land are only deriva- 
tive. Thèse supervisory powers, as expressed either in the régula- 
tions of his department, or in the lease, cannot survive the grant under 
which they were made, and when Congress declared that ail restric- 
tions upoïi aliénation, except one, were removed, nonè of the powers 
reserved in the régulations and lease longer remained operative. By 
the enactment of this statute the right was conferred upon the heirs 
pf the allottee to make a conveyance of the allotment upon the one 
condition of its approval by the proper probate court, and the ap- 
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proval of the Secretary of tt(,e Interior was unnecessary. United 
States V. Knight, 2^ Fed. 145, 124 C. C. À. 211; Harris v. Gale (C. 
C.) 188 Fed. 712; McHafry'v. Eatman, 29 0kl. 46, 116 î'ac. 935; 
Nicholas V. Cornélius (0kl.) 152 Pac. 831; Hope v. Foley (0kl.) 157 
PacV727. 

The réiûoval of âll restrictions upon aliénation încluded the re- 
lease of control over.the collection of royalties under the' lease, after 
the death ,of the allottée, as the "royalties to accrue were a part of 
the estate remaining in the lessor." United States v. Noble, 237 U. 
S. 74-80, 35 Sup. Ct. 532, 535, 59 L. Ed. 844. While the royalties 
that had been collected and withheld hy, the Secretary of the Interior 
prior to the death of the lessor, were personal property (United States 
V. Noble, Sûpra), the control of thèse funds was an incident of tlie 
power to àpprove of the lease; and, when Congress declared its pur- 
pose toallow the heirs of allottees to alienate the land free ïrom ail 
restrictions, we think it was the intention of Congress to dispense 
with fûfther supervision by the Secretary of the Interior over the 
funds that had been collected under that power. In other words, 
Congress did not intend, in allowing the heirs of allottees to alienate 
their land free from ail restrictions, subject only to the approval of 
the proper probate court, to leave the heir in the same position as 
the intestate was before his death. The législation meant something. 
Neither did Congress intend to postpone the enjoyment of the estate 
by the heir until after he had sold it with the approval of the pro- 
bate court, which would be the only way he could remove the only 
restriction left. 

For thèse reasons the decree of the lower court is reversed, and 
the cause is remanded, with directions to enter a decree for coraplain- 
ants in accordance with this opinion. 

STONE, Circuit Judge, dissents. 



CHICAGO & N. W. BX. CO. y. ZIEBARTH. 
(Circuit Court of Appeals, Elghth Circuit September 5, 1917.) 

No. 4816. 

1. Limitation of Actions <g=>34(l) — Statuts: — Ajplicabilitt. 

The South Dakota statute of limitations (Code Oiv. Proc. S. D. § 60), 
declarlng that It includes an action on a Uablllty created by statute, 
other than a penalty of forfeiture, applies to an action created by stat- 
ute, though the liabllity is In the nature of a spedalty. 

2. COUBTS <S=!>375 — B^DEBAL CouET — State Limitation Statutes. 

As the fédéral statutes, requlrlng a carrier to coUect the full transpor- 
tation charges provided in the authorized tarlffs, contain no perlod of 
limitation, local limitation statutes, though varylng, wlU govem the ac- 
tion ; hence, in an action in the fédéral District Court for South Dakota 
for the amount of an imdercharge, Code Clv. Proc. S. D. S 60, Is appli- 
cable. 

«csPor otber caees sea mm* tople II KST-NVMBER in ail Key-Numbered Digtata & Indexea 
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3. Courts iS=375 — Fedebal Court— State Statute of Limitations. 

Statutes of limitation being statutes of repose, an action by a carrier 
to recover the full charges authorized, brouglit in fédéral court under the 
commerce statute, Is governed by local state statutes of limitation; the 
fédéral laws prescribing no limitations. 

In Error to the District Court of the United States for the District 
of South Dakota ; James D. ElHott, Judge. 

Action by the Chicago & Northwestern Railway Company against 
M. J. Ziebarth. There was a judgment dismissing the complaint, and 
plaintiff brings error. Affirmed. 

A. K. Gardner, of Huron, S. D., for plaintiff in error. 

Caldwell & Caldwell, of Sioux Falls, S. D., for défendant in error. 

Before HOOK, SMITH, and STONE, Circuit Judges. 

STONE, Circuit Judge. This is an action by a carrier against a 
shipper for the amount of an undercharge on an interstate shipment. 
The case was presented upon the pleadings and an agreed statement of 
facts. The writ of error is from a judgment dismissing the complaint, 
as barred by limitation of the state statute. 

[1] A single question of law is involved: Can a state statute of 
limitations operate to bar a recovery for an interstate freight under- 
charge ? There is no controversy that the South Dakota statute of lim- 
itations is an effective bar to this action, if it is applicable. The rail- 
way Company claims it does not apply for several reasons. It contends 
that "where the liability is created by positive provisions of statute, and 
not by the act of the parties, the statute of limitations cannot be plead- 
«d." We do not know any reason for such a rule, and the authorities 
cited are not to that effect. They, and mjmy others like them, foUow 
the rule that liabilities in the nature of specialties do not corne within the 
wording of the statute of King James nor those patterned thereafter. 
But that is merely a matter of the meaning and compass of the particu- 
lar statute. The South Dakota statute hère involved (Code of Civil Pro- 
cédure of the State of South Dakota, § 60) goes furth-r, and includes 
"an action upon a liability created by statute, other than a penalty of 
forfeiture." The liability hère sought to be enforced is in the nature 
of a specialty since it finds its being in the statute. It would not come 
within the statute of King James, but the above-quoted South Dakota 
statute includes it. 

[2] The Company further contends that Congress did not intend the 
state statutes of limitation to apply to actions of this character, because 
such would destroy the uniformity at the basis of the commerce légis- 
lation, and because the collection of tarifï Undercharges is ftot simply a 
right given to the carrier, but a positive duty impOsed iïpon it to cbl- 
lect and upon the shipper to pay such. 

The claim of lack of uniformity, if state statutes of limitation were 
applied, is based upon the varying periods of limitation existing' in the 
différent states. The state statutes of limitation do differ as to the pe- 
riods within which suits may be brought. The commerce statute^ are 
almost dry of any attempt at limitation, and as to this character ôf case.s 

^=3For other caseB see sam« topic & KBT-NUMBER in ail Kèy-Numbered Digests & Indexes 
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entirely so. Therefore the choice is between state limitations and no 
limitations. Authority has decided that the state statutes apply. This 
court, in Murray v. Chicago & Northwestern Railway Ce, 92 Fed. 868, 
35 C. C. A. 62, decided the claim of a shipper for damages because of 
discriminatory rebates was barred by the state statute. In Ratican v. 
Terminal Railroad Ass'n (C. C.) 114 Fed. 666, Judge Adams, lately a 
very learned judge of this court, but then of the Circuit Court, decided 
the same point in the same way, saying: 

"The Interstate Commerce Act prescribes no limitation of time witliin wliicli 
actions based ttiereon sliall be Instltuted. Sucli being tlie case, the statute oî 
limitations of the state in which the action is brought must apply and coutrol." 

In Meeker & Co. v. Lehigh Valley R. R., 236 U. S. 412, 35 Sup. Ct. 
328, 59 L. Ed. 644, Ann. Cas. 1916B, 691, which was by a shipper for 
réparation because of discriminatory and of extortionate charges fall- 
ing within section 16 of the Commerce Act (Act Feb. 4, 1887, c. 104, 
24 Stat. 384), as amended (Act June 29, 1906, c. 3591, § 5, 34 Stat. 
590 [Comp. St. 1916, ,§ 8584]), and controlled by the national statute 
in the nature of a limitation applying to suits by shippers, Mr. Justice 
Van Devanter clearly intimâtes the application of local statutes of lim- 
itation where the fédéral statute has not made provision. He says (236 
U. S. 424, 35 Sup. Ct. 333, 59 L. Ed. 644, Ann. Cas. 1916B, 691) : 

"ïhe Avords of the proviso malce it certain that the amendment was to reach 
claims already accnied as well as those thereafter accruing. And while there 
doubtless was no purpose to revive- claims then barred by local statutes, It is 
évident that Congress intended to take ail other claims ont of the opération of 
thé varylng laWs of the several states and subject them to limitations ol its 
own création which woùld operate alike in ail the states. * » * The iwo-' 
viso was in the natijre of a saving' clause, and while, as before observed, it 
probably was not intended to revive claims which were then barred by appli- 
cable local laws, we think there is no warrant for saying that it was not in- 
tended to include claliris accrued more than two years before the amendment." 

Nor is this expression weakened by the case of A. J. Phillips Co. v. 
Grand Trunk Western Railway: Ço;, 236 U. S. 664, 35 Sup. Ct. 444,. 
59 L. Ed. 774, decided three weeks later, Vvhere the court had in view 
the same proviso of section 16. \¥e therefore conclude that the con- 
tention based upon lack of Uniformity cannot be sustained. 

[3] As to the daim that the Iççal statutes should not apply, because 
tlie collection and paymçnt of tariff imdercharges is not simply a right, 
but a duty : The f oregoing cited cases are equally applicable ând con- 
trolling in this connection, but poSsibly it may be useful to add some 
f urther observations. Without passing upon it, the concession may be 
made that the duty claimed doeg exist, That of itself reveals no reasori 
why an action to.enforce: that duty should not be amenable: to limita- 
tions. Even tre^son, aimedat th&life itself of the nation, is expressly 
made subject to limitation. R. S; J 1043 (Comp. St. 1916, § 1707). 
Andthe pénal clause of ïthis very act has been held so confined in Unit- 
ed States v.: New York Cientral & H' R. R. Co; (C. C.) 157 Fed. 293,. 
by Judge Hough, now a ftiember of the Court of Appeals of the Sec- 
ond Circuit. 

The reason for applying limitations tô this, as well as to ail other 
actions, lies in the nature and object of statutes of limitation. Theré 
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should be distinguished a class of statutes which, in connection witli 
a created right, prescribe a term within which it must be enforced. 
While such prescription is in form a spécial statute of hmitation, it 
is often intended by the Législature to bave a more far-reaching influ- 
ence. Where such intention is found by the courts, the term is not 
treated as a statute of limitation in the ordinary sensé, but as an essen- 
tial portion or élément of the right itself . Phillips Co. v. Railway Co., 
236 U. S. 662, 35 Sup. Ct. 444, 59 h. Ed. 774. But statutes of limita- 
tion, strictly speaking, are measures of repose. They are no part oi 
any right, nor do they hâve at ail in view any change of the légal liabih- 
ties in the litigation controlled by them. They leave the rights and lia- 
bilities of the parties untouched. In f act, their object is the proper pro- 
tection of those rights and Habilities. They recognize that such rest 
upon facts which in very many instances are in dispute, and must, if 
brought for judicial settlement, be determined by évidence. Expéri- 
ence bas left no doubt that lapse of time naturally, if not inevitably, 
results in loss of évidence pertinent to, and often décisive of, the ex- 
istence of the facts in controversy, and that this is especially true where 
no warning (as by institution of litigation) bas been given of any need 
for its prompt collection and préservation. To obviate this risk of loss, 
and conséquent injustice, such statutes do not permit one who bas in 
mind the judicial enforcement of a claimed right to remain watchfully 
or negligently in ambush until time bas destroyed the défensive testi- 
mony of bis opponent, and then begin his assault. They put into the 
hands of the one so slothfully attacked, as a personal privilège which 
may be urged or unused, the right to décline to enter a contest thus 
long delayed. They are beneficent in their purpose and effect. There 
is, therefore, ordinarily nothing in the nature of an action which should 
exempt it from limitation, if the Législature controUing so wills. 

It is true that courts, purely as a matter of statutory construction, 
hâve exempted the sovereign from statutes of limitation which did not 
clearly show an intention to include such. The historical reason for 
this attitude may be found in the very old maxim, "NuUum tempus oc- 
curit régi." Godb. 295; Hobart, 347; Gibson v. Chouteau, 13 Wall. 
(80 U. S.) 92, 20 L. Ed. 534. However, the sovereign may make itself 
subject to such statutes, as witness the statute limiting the time of 
bringing suit to annul land patents on the ground of fraud. Act March 
3, 1891, c. 559, 26 Stat. 1093 (Comp. St. 1916, § 4992). But this case 
is not brought by the sovereign to protect some right attaching to sov- 
ereignty, and therefore cannot claim the benefît of the above rule. 

The judgment is aflfirmed. 

245 F.— 22 
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CHICAGO, B. & Q. R. CO. v. DAWSON et aL * 
(Circuit Court of Appeals, Eiglith Circuit. September 5, 1917.) 
No. 4798. 

1. JuDGMENT ®=>597 — Splittino Cause of Action — What Constitutes. 

Plaintififs' rlght of action as copartners, for destruction of their Personal 
property by flre negligently set out by défendants' locomotive, Is not 
Identlcal wlth plaintlffs' riglit of action as tenants In common of varylng 
Interests, for Injuries to thelr realty resulting from the same lire; and 
hence plaintlffs' recovery in an action for injuries to the realty wlll not, 
on the theory that they split a single cause of action, prevent subséquent 
recovery for destruction of thelr personalty. 

2. JUDGMENT <S=»572(2) OONCLUSIVENESS WHAT CONSTITUTES. 

Plaintlffs, who were copartners and tenants in common of varylng in- 
terests owned realty, flled in the state court tvi'o sults for damages re- 
sulting from a fire negligently set out by défendant railroad company, one 
to recover for the destruction of the Personal property, and the other for 
injuries to plaintlffs' realty. The action for destruction of Personal 
property was removed to the fédéral court, and, the one for injuries to 
real property not belng removed, plaintlffs had judgment for damages. 
After such judgment, plaintlffs sought to obvlate the neeesslty of proof 
of the cause of the flre by amendlng thelr pétition in the action for 
destruction of personalty, which was removed to the fédéral court. A 
demurrer was sustalned to the amended pétition, which alleged that the 
parties to the action in the state coutt were identlcal wlth those In the 
fédéral court, though the two causes of action were distinct; that the 
same fire and cause thereof, and défendants' liablllty, and the same facts, 
were involved, except the ownership and destruction of the personalty, 
and plaintlffs' damage; that such facts, aslde from the exception, had 
become rés judicata, and were binding by the judgment in the state court ; 
and that défendant was estopped to deny the matters so determlned. One 
of the grounds of the demurrer attacked the pétition on the theory that 
plalntUfs, having split the single cause of action, could not recover a 
second judgment therefor. Held, that the sustalnlng of the demurrer to 
the amended pétition was not a concluslve adjudication that a flrst cause 
of action had been split, but left plaintlffs f ree to flle an amended pétition. 

8. Appeal and Bekok ®=:>1002 — Revxew — Verdict. 

A verdict on confllctlng évidence wlll not be dlsturbed on writ of error. 

In Error to the District Court of the United States for the Eastern 
District of Missouri; David P. Dyer, Judge. 

Action by Cëcil Dawson and J. W. Settle, copartners as Dawson & 
Settle, against the Chicago, Burlington & Quincy Railroad Company. 
There was a judgment for plaintiffs, and défendant brings error. Af- 
firmed. 

M. G. Roberts, of St. Joseph, Mo., and George A. Mahan, of Han- 
nibal, Mo. (O. M. Spencer, of St. Joseph, Mo., on the brief), for plain- 
tiff in error. 

Charles T. Hays, of Hannibal, Mo., and J. P. Boyd, of Paris, Mo. 
(Roy B. Meriwether, of Monroe City, Mo., and Berryman Henwood, 
of Hannibal, Mo., on the brief), for défendants in error. 

Before CARLAND and STONE, Circuit Judges, and MUNGER, 
District Judge. 

iS=s>For other cases see same toplc & KliT-NUMBKB In ail Key-Numbered Digests & Indexas 
•Rehearing denled Norember 7, 1917. 
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STONE, Circuit Judge. Writ of error by défendants below from, 
recovery of damages caused by biirning of contents of blacksmith 
shop by fire alleged to hâve been started from passing locomotive. 

Two suits were filed in the state court for damages occasioned by 
this fire. One for in jury to the realty, for $2,990; the other, this 
action, for injury to personalty, for $15,000. The realty case, filéd 
two days prior to this suit, resulted in judgment for the plaintifï, was 
appealed by the company, and since the submission of this case has 
been afïxrmed by the state Court of Appeals (193 S. W. 43). The 
présent case was removed and tried after judgment in the state trial 
court in the other cause. 

The railroad company hère urges: (a) That the plaintifïs, having 
brought two actions for différent éléments of damage caused by the 
same fire, hâve fallen within the rule prohibiting spHtting of causes 
of action, and therefore can recover only the amount sought and 
put in judgment in the realty case which was first fiiled and first tried; 
and, (b) that there was no substantial testimony that its locomotive 
caused the fire. 

[ 1 ] (a) For the protection of litigants and of courts, the law wise- 
ly requires that there be sought in one suit ail damages arising out of 
a single cause of action. To enforce this requirement but a single 
recovery is permitted, where only one cause of action exists. The 
test of a claimed violation of the rule is whether the suits are the 
same or difïerent causes of action, and this is determined by légal 
identity or différence in the parties, the theory of liability, and the 
necessary évidence. The realty suit was brought by Cecil Dawson 
and J. W. Settle as tenants in common (undivided one-third and two- 
thirds) of a lot and building thereon, for destruction of the building ; 
the instant suit was by the same persons as copartners conducting 
a blacksmith business in the above building for loss of partnership 
tools, machinery, equipment, and materials located therein. While 
the same individuals brought both actions, in each they appeared and 
based their right of recovery upon a stated légal status or relationship, 
toward the burned property. That status was a material link in the 
pleading and the proof . It was difïerent in the pleading, and each suit 
required proof which had nothing in common with the other in this 
respect. One was a tenancy in common in unequal parts of real es- 
tate; the other was partnership ownership in apparently equal por- 
tions. There is nothing in common, and therefore no identity in the 
two relationships. This conclusion is emphasized by another consid- 
ération. The judgment in the realty case was the individual property 
(one-third and two-thirds) of each of the plaintifïs, and might be sub- 
ject to exemptions if levied on by judgment creditors of either of the 
plaintifïs; while the judgment in this case is partnership property, 
entitled to no exemptions. There is a failure of that identity of parties 
and proof necessary to identity of cause of action ; hence no splitting 
of a single cause of action. 

[2] The company contends that this point of the splitting of the 
cause of action had become res adjudicata through the sustenance of a 
demurrer to the first amended pétition. After the judgment in the 
state trial court in the realty suit the plaintifïs sought to obviate proof 



340 245 FEDERAL REPORTER 

in this case of the cause of the fire by amending their pétition. This 
amendment, after describing the realty suit and the judgment therein, 
continued as follows: 

"Plaintlfifs State that the parties to sald cause In said state courts are Iden- 
tically the same as the parties in this cause, but that said two causes of ac- 
tion are distinct ; tliat the same flre, and the cause thereof, and defendant'a 
liablllty therefor, and the same facts and issues there involved, save and 
except the ownershlp and destruction of the machinery, tools, equlpments 
aforesaid, and the amount of plalntiffs' damage resulting from such destruc- 
tion thereof, are involved in the case hère at bar; that said facts and issues, 
aslde from the exception aforesaid, hâve become and are res adjudlcata and 
binding upon the parties herein by reason of said proceedings in sald state 
court, that court having then an,d there full, complète, and gênerai, Jurisdic- 
ticn in that behalf of sald parties and of sald cause of action so determlned 
as aforesaid; and that sald défendant is by reason of the premises estopped 
to deny or in any manner controvert any of sald facts and issues so determlned 
as aforesaid in sald state court, both of sald causes of action dependlng upon 
identically the same évidence and proof, save as to the ownershlp of said 
tools, machinery, equipments, and materials and the amount of damages re- 
sulting from the destruction thereof." 

To this pétition défendant filed its demurref upon five grounds, 
which may be summarized as insufficient statement of facts to consti- 
tute cause bi action and split cause of action. This demurrer was 
sustained generally. Whereupon plaintiff filed a second amended pé- 
tition, omitting ail référence to the realty suit. To this pétition de- 
fendant ultimately filed an amended answer, inter alia, pleading split 
cause of action, and, based upon the above demurrer ruling, res ad- 
judicata. Plaintiffs replied, admitting filing and facts of realty suit, 
and saying: 

"Admit that the parties to this cause are the same persons and corporation 
as the parties to the action for damage to the buildings tried in sald Monroe 
court. But plaintiffs aver that they are suing herein in a différent rlght, to 
wit, in joint right as equal copartners, from their several rights sued on in 
said other or appealed cause, and aver that this suit involves a différent sul> 
ject-matter, and involves as well a remedy which could not hâve been in- 
cluded in the other suit ; and plaintiffs aver that said two causes of action 
are separate and distinct, that the sald copartnershlp had no interest what- 
ever in the subject-matter of said other suit, and that [his] suit involves cer- 
tain issues not involved in the other." 

Sustaining the demurrer to the first amended pétition had no further 
office nor effect than declaring that pleading insufficient to support a 
cause of action. It left plaintiffs free to attempt another statement of 
their case. The ruling was not binding upon the trial court, and might 
hâve been departed from by it. In f act, if the basis of this ruling 
was split cause of action, it was so departed from, for the court re- 
fused to Sustain a later motion for judgment on the pleadings as 
finally made up, although such motion and pleadings clearly presented 
the identical point. The demurrer ruling possessed none of thèse at- 
tributes of finality' characterizing res adjudicata. Our conclusion is 
that there was no binding détermination in the lower court that this 
suit was barriedy beçause a single cause of action had been split, and 
that there was no sucii splitting of action. 

[3] (b) Plaintifif in error urges that the record contains no substan- 
tial évidence that the fire was started by a locortiotive, or that a loco- 
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motive passed the burned property near enough the time the fire was 
discovered to hâve been the cause thereof. A careful examination of a 
voluminous record reveals a decided conflict in the testimony upon those 
points. The jury would hâve been amply justified in finding in favor 
of défendant, but we cannot say that there was not substantial testi- 
mony to the contrary. 
The judgment is affirmed. 



O. B. NORTON JEWELRY CO. r. HINDS. 

In re JONES. 

(Carcult Court of Appeals, Elghth Circuit. September 5, 1917.) 

No. 182. 

1. Bankbuptcy <S=3368 — Trustée — Allowances. 

Where it was apparent from tlie flrst that a sale by the trustée in 
bankruptey of chattels held by the bankrupt subject to a mortgage would 
resuit in uo balance over the lien for the benefit of the gênerai estate, but 
would only foreclose the lien, the trustée is not entitled to commissions and 
expenses for maklng a sale of the property, though the mortgagee con- 
sented. 

2. Bankrttptct <g=3.S68 — Trustée — Allowances. 

Under Bankruptey Act July 1, 1898, c. 541, 30 Stat. 544, as amended by 
Act June 25, 1910, c. 4tl2, 36 Stat. 838, which permits commissions to 
trustées on ail moneys turned over to .iny pcrson, Ineluding lienholders, a 
trustée In bankruptey who sells chattels subject to a mortgage is not, 
where it was apparent that no surplus would result to the général estate, 
entitled to commissions, for it was not his duty to foreclose the mort- 
gage, and the statute obviously was not Intended to allow commissions 
In such case. 

3. Bankruptct ®=>272 — Rbceiver — Ali.owances. 

Where a receiver In bankruptey took possession of chattels subject to a 
mortgage, the amount of whlch exceeded thelr value, and the property 
was subsequently disposed of by the trustée, the trustée is entitled to al- 
lowances for taxes paid thereon and expenditures in preserving the prop- 
erty, for the receiver properly took possession of the property until the 
validity of the lien could be determined. 

Pétition to Revise Order of the District Court of the United States 
for the Eastern District of Oklahoma; Ralph E. Campbell, Judge. 

In the matter of the bankruptey of C. L. Jones. Pétition by the C. 
B. Norton Jewelry Company to revise an order of the District Court 
authorizing allowances to K. F. Hinds, trustée in bankruptey, from 
the proceeds of the sale by the trustée of property covered. by petition- 
er's mortgage. Order revised and modified, 

Sarriuel Feller, of Kansas City, Mo., for petitioner. 
William Hatch Davis, of Muskogee, Okl., for respondent. 

Before HOOK, SMITH, and STONE, Circuit Judges. ' 

STONE, Circuit Judge. This case arises on a pétition by a valid 
chattel mortgage lien creditor of , a voluntary bankrupt to revise an 
order of the District Court permitting the proceeds from the sale by the 

^ssFor oUier casas se» same topic & KEY-NUMBER tu ail Key-Numbered Digests & Indexe» 
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trustée of property covered by the mortgage to be reduced by certair» 
allowances in connection with the care and disposition of that property 
and with the gênerai administration of the estate. 

The undisputed facts are that the petitioner herein was the holder of 
a valid chattel mortgage, executed long prior to the adjudication in 
bankruptcy and covering certain fixtures and stock in a retail jewelry 
store; that in the schedule filed by the bankrupt were set forth the 
existence of this chattel mortgage, the amount of the then existing in- 
debtedness thereunder, which was more than $2,000, and the estimated 
value of the security, which was placed at $1,500; that the bankruptcy 
pétition was filed January 5, 1915 ; that January 22, 1915, the respond- 
ent was appointed receiver of the property ; that February 3d a receiv- 
er's sale was ordered to be made, and was made February 12th ; that 
February 13th, at the first meeting of the creditors, the respondent was 
elected and qualified as trustée ; that upon that date this petitioner filed 
a pétition of intervention, claiming the mortgaged property, and the 
earlier sale was set aside; that with full knowledge and consent of 
this petitioner a resale was made by the trustée on March 1, 1915, free 
from the claim of this lien. 

The petitioner claims that ît is entitled to the entire proceeds, $655, 
of the trustee's sale. The claim of the respondent, allowed by the 
order of the District Court, was that this amount should be reduced by 
$217.18. This latter sum was made up of three classes of items : Bal- 
ance (after exhausting ail other assets) of $94.93, expenses in adminis- 
tering the bankrupt estate; commission of $17.30, allowed the trustée 
on the sum ordered paid over to this petitioner ; èxpenditures of $104.- 
95, in connection with the préservation and care of the chattels covered 
by the mortgage, composed of $12.35 expenses of the receiver, $30 com- 
pensation of the receiver, and $62.60 taxes. 

[1] The controversy is over the propriety of the allowance of the 
above items. In so far as the allowance for gênerai expenses in the 
administration of the estate and for commission to the trustée are 
concemed, the case of In re Harralson, 179 Ped. 490, 103 C. C. A. 
70, 29 L. R. A. (N. S.) 737, decided in this court, is controlling. In that 
case the court ref used to allow for commissions and expenses of a trus- 
tée in making sale of mortgaged property, deciding in effect that, as it 
was apparent from the first that there would be no balance over the lien 
for the benefit of the gênerai estate, the bankruptcy officiai should not, 
as such, hâve taken steps which could hâve but the single resuit of en- 
forcing the lien with no benefit to the estate. To the insistence of coun- 
sel that the présent case is distinguishable upon the ground that the sale 
was hère consented to, it may be said that in the Harralson Case the 
sale was in accordance with a stipulation and pétition in which the 
claimant joined. 

[2] Nor was, as urged by respondent, the amendment of 1910 (36 
Stat. 838, 840), which permits commissions to trustées on ail moneys 
turned over to any person, including lienholders, intended to cover 
payment of proceeds from sales of property which should not hâve 
been disposed of by the trustée, but should hâve been turned over to the 
lienholder. The principle which denied repayment of actual expenses. 
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incurred by the trustée in sale of the lien property in the Harralson 
Case was that it was no part of the duty of the trustée to sell the lien 
property, with or without the consent of the lienholder, when there 
could be no benefit to the estate. When he acted outside the scope of his 
office, he could not make any claim at àll as a trustée. We think the rea- 
soning of that case sound, and do not believe Congress intended by the 
1910 amendment to permit trustées to charge a compensation for per- 
forming acts outside their duties as such. 

[3] It was found to be necessary for the préservation of this proper- 
ty that a receiver be appointed to take charge of it before the sélection 
of a trustée. Under the circumstances this was a proper step until the 
validity of the lien revealed in the bankrupt's schedule could be prop- 
erly determined. It was as much for the benefit of the mortgagee as 
for that of the bankrupt's gênerai estate. Expenditures necessitated by 
such receivership do not corne within the décision or reasoning of the 
Harralson Case, and should be allowed. They hère consist of com- 
pensation of the receiver, $30, and expenses, such as invoicing, apprais- 
ing, and incidentals in connection with the receivership, amounting to 
$12.35. Both of thèse sums, under the meager évidence, seem proper in 
amount. To this should be added $62.60 taxes paid on this particular 
property. 

Our conclusion is that the order should be revised, to the effect that 
the trustée be directed to pay over to the petitioner the sum of $550.05, 
which is the sale proceeds less the above receivership items and taxes ; 
and it is se ordered. 



CONTINENTAL GIN CO. v. STOCKER et aL 

(Circuit Court of Appeals, Eighth Circuit. July 23, 1917.) 

No. 4867. 

Principal and Surett <@=s>161 — Action on Notes — Défenses bt Stirett. 

Evidence held insufficient to sustain the défense by suretles on promls- 
sory notes that the payée agreed to apply the proceeds of a mortgage 
given by the principal, if sold on foreclosure, on such notes, in préférence 
to other notes of the séries. 

In Error to the District Court of the United States for the East- 
ern District of Oklahoma; Martin J. Wade, Judge. 

Action at law by the Continental Gin Company against W. D. Stock- 
er and J. Oscar Howard. Judgment for défendants, and plaintiflf 
brings error. Reversed. 

For opinion of lower court, see 235 Fed. 1005. 

J. L. HuU, of Muskogee, 0kl. (N. A. Gibson and T. L. Gibson, both 
of Muskogee, Okl., on the brief), for plaintiff in error. 

Malcolm E. Rosser, of Muskogee, Okl. (Geo. S. Ramsey, of Musko- 
gee, Okl., and Edgar A. De Meules and Villard Martin, both of Tulsa, 
Okl., on the brief), for défendants in error. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

^=»For ottxer cases se* same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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CARIyAND, Circuit Judge. The Gin Company, hereafter called the 
piaintiff, sued Stocker and Howard, hereafter called défendants, on 
two promissory notes, dated September 6, 1911, for the sum of $1,- 
550 each. The défendants pleaded in défense that the notes sued on 
were the fîrst two of a séries of four notes for the same amount given 
for the purchase price of a gin sold by the plaintiff to the Farmers' & 
Merchants' Gin Company of Stigler, 0kl. ; that défendants sigued said 
notes as sureties only, and before said notes were signed one J. D. 
Ray, while acting as the agent of the plaintiff in making the sale of 
the gin, orally promised and agreed with the défendants that, in case 
default should be made in the payment of the notes given by the Farm- 
ers' & Merchants' Gin Company and the mortgage given to secure the 
purchase price of the gin should be foreclosed, the proceeds of the f ore- 
closure sale would be first applied to the payment of the two notes sued 
upon in this action; that, notwithstanding this agreement, the mort- 
gage given to the plaintiff by the Farmers' & Merchants' Gin Company 
upon the gin was foreclosed prior to the présent suit, and ail the pro- 
ceeds of the sale applied upon the last two notes of the séries of four 
which défendants did not sign. It was further alleged that the pro- 
ceeds of the mortgage foreclosure would hâve fuUy satisfied the notes 
sued on in the présent action, and therefore défendants prayed that the 
suit be dismissed. The case came on for trial, and, as the exécution and 
delivery of the notes were admitted, the défendants assumed the burden 
of establishing their défense. 

Evidence was introduced upon the question of whether any contract, 
as alleged, was ever made between the défendants and the plaintiff, 
through its agent, J. D. Ray, and upon the question" as to whether said 
J. D. Ray had apparent authority from his principal to make the con- 
tract pleaded; it being conceded or undisputed that he had no actual 
authority to do so. It appeared from the évidence that the mortgage 
upon the gin had been foreclosed, and that the sum realized theref rom 
by the plaintiff after the payment of prior liens and costs was $2,713.- 
30, which had been applied upon the two notes last becoming due in 
the séries of four. Under the charge of the court the jury allowed this 
last-named sum as a crédit upon the amount due upon the notes sued 
upon. The plaintiff sued out a writ of error from the judgment entered 
on the verdict. 

Numerous errors hâve been assigned ; but we hâve found it 
necessary to consider but one assignment of error, and that is the 
one which allèges that the court errèd in refusing to direct a verdict 
for the plaintiiï for the full amount due upon the notes. There is an 
interesting discussion of the validity and nature of such a contract as 
is pleaded in défense contained in the briefs of counsel, and also upon 
the question as to whether oral' évidence was compétent to vary the 
written contract of thé parties entered into at the time of the purchase 
and sale of the gin. 

A careful considération of the évidence, however, has convinced us 
that there was not sufficient évidence of a contract, such as is pleaded 
by the défendants, to warrant the court in submitting that question to 
the jury. The following is ail the évidence in the record bearing upon 
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the question of whether there was a contract. Mr. Howard, one of the 
défendants, being upon the witness stand, was asked by his counsel the 
f ollowing question : 

"Q. Proceed ; go ahead, and state wliat Mr. Ray said to you. A. Mr. Ray 
said, 'Go ahead and sign the notes ;' that if the — the purchase priée would 
be taken eut of the earnings, and If It was sold before the purchase priée 
would be put on the two flrst notes, and after the thing was about over wlth 
I turned around and said to Mr. Ray, 'If you don't do this and agrée to do 
thls' — He says, 'I will take good care of you ; I hâve a good crédit with 
the Continental Gin Company and I can manage them as long as I want to.' 
I wouldn't hâve signed the note, if that hadn't been the agreement." 

The défendant Stocker, while upon the stand, testified that Ray said 
that défendants "were taking no chances in indorsing; that the prop- 
erty would take care of those two notes, and they would be paid lirst; 
that the only chances we were taking that some unforeseen catastrophe 
would wipe the whole thing out." The witness Stocker was again asked 
the f ollowing question : 

"Now, you stated a while ago, Mr. Stocker, that Mr. Ray told you that if 
you signed thèse notes that you would not run any risk, except in case of 
catastrophe, because the proceeds of the property would be applied flrst to 
them? A. Yes, sir; and also the earnings of the company, earnings of the 
gin company ; he and Mr. Holcomb were the gin company." 

This is ail the évidence in the record tending to show a contract 
between Ray, as the agent of the plaintifï, and the défendants that the 
proceeds of the mortgage foreclosure, if the mortgage should be fore- 
closed, would be applied to the payment of the notes in suit. Mani- 
fesfly, the évidence is not such upon which a jury would be authorized 
to find a verdict that there was such a contract. The last question put 
by counsel assumes that the witness had stated something which he did 
not State, and in answering the question the witness stated that Ray had 
said that the notes would also be paid from the earnings of the com- 
pany. As to the contract, therefore, the évidence was to this efïect. 
Howard testified that Ray said: 

"The purchase prlce would be taken out of the earnings, and, if It [the gin] 
was sold before, the purchase prlce would be put on the two tirst notes." 

Stocker testified that Ray said : 

"The property and earnings of the company would take care of the notes, 
and they would be flrst paid." 

The words "purchase price" refer to the price paid by the gin com- 
pany. We are c'iearly of the opinion that a verdict against the plaintifï 
on the question of contract based upon such évidence ought not to be 
allowed to stand, and therefore it was the duty of the trial court to 
hâve directed a verdict as requested. For this error the judgment be- 
low must be reversed, and a new trial ordered. 

We might rest the case hère ; but, in view of the fact that there is 
to be a new trial, we think it is proper to say that in our opinion there 
is no évidence in the record that would sustain a verdict by the jury 
fhat Ray had apparent authority to make the contract pleaded. 

Judgment reversed, and a new trial ordered. 



346 245 FEDERAL REPORTER 

ROYAL INDEMNITY CO. v. BEISEKER. 
(Circuit Court of Appeals, Eiglith Circuit. September 5, 1917.) 

No. 4817. 

1. PiTMENT <S=»21 ACCEPTANCB OP CHECK — EFFECT. 

Where défendant, which executed an indemnlty bond securing to 
plaintiff payment of three certlflcates of deposit issued to him by a bank, 
refused to renew its bond, and plaintiff, seeking to collect tbe certlflcates 
of deposit, received from the bank a draft, the draft cannot be treated 
as having been accepted in payment, for tbe acceptlng of a cbeck or 
draft In payment of an Indebtedness in some otber form does not operate 
as an extinguishment of the Indebtedness, unless It appears that such 
was tbe Intention of the parties, and plaintiff obviously would not ac- 
cept a draft In payment of a certiflcate of deposit, where tbe surety 
would not renew its obligation. 

2. Pkincipal ANn Subett <S=>121 — Liability or Subett — Négligence. 

Where plaintiff, wbo beld certlflcates of deposit issued by a Washing- 
ton bank and guaranteed by défendant, on being notlfled that défend- 
ant would not renew its bond, deposited them wlth hls local bank for 
collection, and such bank transmltted them to a metropolitan Minnesota 
bank, whlch bank sent them to the Washtagton bank for payment, and 
the Washington bank, after an exchange of telegrams on July 2d, sent 
the Minnesota bank a draft on a Seattle trust company in payment, 
whlch draft, being received by the Minnesota bank on July 6th, was 
forwarded to Seattle, where It arrived and was presented on July &th, 
there was no négligent delay In presenting the draft for payment. 

8. Pbincipal and Surety <S=>121 — Actions — Négligence. 

Where défendant executed an Indemnity bond securing to plaintiff 
payment of certlflcates of deposit issued by a bank, and plaintiff, oq 
being notifled that défendant would not renew the bond for another year, 
deposited for collection the certlflcates of deposit with a local bank, at 
hls place of résidence, the fact that plaintiff or hls agents were gullty 
of négligence iii presenting for payment a draft given by the bank Issuing 
the certlflcates wiU not preclude recovery on the bond, where .the bank, 
payment of whose certlflcates défendant guaranteed, had no intention 
of paylng them, and would at any tlme hâve stopped payment on the 
draft, for the delay, though négligent did not injure défendant. 

In Error to the District Court of the United States for the District 
of North Dakota ; Robert E. Lewis, Judge. 

Action by A. N. Beiseker against the Royal Indemnity Company. 
There was a judgment for plaintiff, and défendant brings error. Af- 
firmed. 

George S. Grimes, of Minneapolis, Minn., and Joseph J. Youngblood, 
of Fessenden, N. D., for plaintiff in error. 

John O. Hanchett and Aloys Wartner, both of Harvey, N. D,, for 
défendant in error. 

Before HOOK, SMITH, and STONE, Circuit Judges. 

STONË, Circuit Judge. From a recovery on an indemnity bond se- 
curing to Beiseker payment of three certificates of deposit issued to 
him by the First International Bank of South Bend, Wash., the com- 
pàhy sues its writ of error. 

^=3For other cases see same tooic & KEY-NUMBER to aU Key-Numbered Digests & ludexea 
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The loss is undisputed, but the company challenges liability on the 
grounds : (a) That the bank paid the certlficates covered by the bond 
with a draf t which was accepted in payment, and the loss is reaily for 
dishonor of tlie draft which is not covered by the bond ; (b) négligent 
delay in and careless method of présentation of the certlficates for pay- 
ment. 

[1] (a) The acceptance of a check or draft in payment of an in- 
debtedness in some other form does not operate as an extinguishment 
of that indebtedness, unless it appears that such was the intention of 
the parties. Beiseker was having thèse certlficates cashed at this time, 
as the évidence shows, solely because the company would not renew its 
bond and the bank could secure no substitute indemnity. It is not, 
therefore, to be believed that he would take the bank's draft with the 
intention of having it operate as an extinguishment of the certlficates 
and a conséquent loss of the security of this bond, nor could the bank 
or the indemnity company bave so understood bis actions. 

[2,3] (b) As to the urged point of négligence in presenting the draf t, 
the question is one of law on undisputed facts. Beiseker, living at 
Harvey, N. D., for cash took out the three certlficates from the First 
International Bank of South Bend, Wash. The bond provided for 
payment of the certlficates by the bank "until June 11, 1915." From 
June 5th to June 14th there was correspondence by letter and wire 
between the indemnity company and Beiseker as to whether the com- 
pany intended to renew its bond. Upon the last date the company defi- 
nitely wired Beiseker that it would not renew. No complaint was 
urged on argument as to any omission to act prior to June 14th. . The 
next day Beiseker deposited the certlficates in a local bank at Harvey 
for collection, with directions to send them direct to the First Interna- 
tional for payment. The same day this bank sent them to its corre- 
spondent at Minneapolis, with similar instructions, and with the re- 
quest to wire in case of nonpayment. The Minneapolis bank, the day 
it received the certlficates, f orwarded them' directly to the First Inter- 
national for payment, where they arrived June 19th ôr 20th. Receiving 
no answer, the Minneapolis bank wired the First International June 
25th, receiving favorable answer June 28th. July 2d the First Inter- 
national sent draft in fuU on a Seattle, Wash., trust company to the 
Minneapolis bank, which received it July 6th, and that day forwarded 
it to Seattle, where it arrived July 9th. On this last date the cashier 
of the First International appeared in person and notified the trust 
company not to pay the draft. No négligence is shown by the above- 
outlined course of dealing. 

But the existence or nonexistence of négligence is not décisive in 
this case, It is highly questionable whether négligence on the obligee's 
part is any défense to an insurance contract, unless it be expressed or 
clearly implied in the terms of the bond. However this may be, négli- 
gence cannot be a défense, unless its absence would bave prevented the 
loss. Hère it is concedéd that the bank was just as financially able to 
pay the draft July 9th as it would hâve been to pay the certlficates upon 
June 11 th or 14th, or any intervening date. It is very clear that the 
bank had no intention of paying them at any of thèse times. It hoped 
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to get renewed security, and thereby the extension of the certificates, 
and it obstructed and delayed taking an open stand until it ascertained, 
July 8th or 9th, that the bond could net be made, when it ordered the 
dishonor of the draft. In short, the time and method of présentation 
of the certificates had no effect whatever on their nonpayment. 
The judgment is afïîrmed. 



TREADWELL v. CORKEK & SMITH. 

(Circuit Court of Appeals, Flfth Circuit October 9, 1917.) 

No. 3086. 

Appeal and Ebbob <g=7S(3) — Décisions Reviewable— Final Judgmknt — 
"Final Décision." 

Where défendant, In an action to recover a sum claimed under a con- 
traet, flled a plea denylng the indebtedness, and also a plea in recoupment, 
seeking to recover an amount greater than that claimed by plaintif?, au 
order sustalnlng a demurrer to the plea in recoupment Is not, as It did 
not dispose of ail of the Issues ralsed by the pleadlngs, a "final decisloli" 
wlthin Judielal Code (Act Mareli 3, 1911, c. 231) § 128, 36 Stat. 1133 (Coinp. 
St. 1916, § 1120), declaring that the Circuit Court of Appeals shall exer- 
cise appellate jurlsdlctlon to revlew final décisions in the District Court, 
and hence a vvrlt of error to revlew the order sustainlng the demurrer wlll 
be dismissed. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Final Décision,] 

In Error to the District Court of the United States for the Northern 
District of Georgia; William T. Newman, Judge. 

Action by Corker & Smith against A. P. Treadwell. There was a 
judgment for plaintiff, and défendant brings error. Writ dismissed. 

Henry B. Troutman and L. C. Hopkins, both of Atlanta, Ga., for 
plaintifï in error. 

Owens Johnson, of Atlanta, Ga. (Thos. B. Felder, of Atlanta, Ga., on 
the brief), for défendant in error. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

PER CURIAM. This was an action by the défendants in error 
(herejnafter referred to as the plaintiffs) against the plaintifï in error 
(hereinafter referred to as the defendarit) to recover an amount claimed 
to be due under an alleged contract. To the plaintiff's pétition the de- 
fendant interposed a plea denying the alleged indebtedness, and also a 
plea of recoupment seeking to recover of the plaintifï an amount great- 
er than that claimed in the plaintifï's pétition. The plaintifï demurred 
to the last-mentioned spécial plea as it was amended. 

With référence to this demurrer the record shows that the court 
"ordered that the demurrer be and it is hereby sustained." Other than 
the quoted order, the record does not show any disposition of the issues 
raised by the pleadings in the case. So far as appears from the record, 

^=>For other cases see same topic & KEV-NUMBER In ail Key-Numbered DIgests & Indexes 
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the case stands at issue in the District Court, and the whole of it has 
not been finally determined by that court. We are of opinion that the 
order mentioned is not such a final décision as is required to support 
a writ of errOr. Judicial Code U. S. § 128; La Bourgogne, 210 U. S. 
95, 28 Sup. Ct. 664, 52 L. Ed. 973; Webster Coal & Colce Co. v. 
Cassatt, 207 U. S. 181, 28 Sup. Ct. 108, 52 L. Ed. 160; Bank of Rond- 
out V. Smith, 156 U. S. 330, 15 Sup. Ct. 358, 39 L Ed. 441 ; Kingman 
V. Western Mfg. Co., 170 U. S. 675, 18 Sup. Ct. 786, 42 L. Ed. 1192; 
Maas V. Lonstorf, 166 Fed. 41, 91 C. C. A. 627. 

The writ of error is dismissed, without préjudice to the right of the 
défendant to hâve an appellate review of the ruling complained of, 
after a final décision of the case. 



NASH et al. v. MINKR. 

(Circuit Court of Appeals, Seventh Circuit. December 7, 1916. Eehearlng 
Denied April 10, 1917.) 

No. 2352. 

Patents <S=>328 — Validitt and iNiTtiNGEMENOv— Dratt Rigging foe Railway 
Cars. 

The Miner Patent, No. 758,677, tbe O'Connor patent, No. 829,728, and 
the Nash patent. No. 858,746, each relating to draft-rigging for rallway 
cars, held not infringed, concedlng their valldlty. 

Appeal from the District Court of the United States for the East- 
em Division of the Northern District of Illinois. 

Suit in equity by William H. Miner against Charles J. Nash and the 
Universal Draft Gear Attachment Company. Decree for complain- 
ant, and défendants appeal. Reversed. 

Louis K. Gillson, of Chicago, 111., for appellants. 
George L Haight, of Chicago, 111., for appellee. 

Before KOHLSAAT, MACK. and ALSCHULER, Circuit Judges. 

KOHLSAAT, Circuit Judge. The matters hère in dispute pertain 
to what is termed a tandem draft-rigging in relation to car couplers. 
Because of the limited space between draft-sills, within which space 
draft-rigging must be mounted, it has been found désirable, if not 
necessary, to provide for the increased strain upon shock-absorb- 
ing éléments growing out of the tendency to enlarged car equip- 
ment, to at least double the efficiency of former devices, by arranging 
the draft-rigging in tandem rather than abreast of each other. Of 
necessity the great strain of the heavier train calls for increased 
strength in ail the parts pertaining to the coupling of cars. To keep 
up with the demands thus growing out of the enlarged car equipment 
and make reasonable provision for the safety and duration of the cou- 
pling devices, ail within the same space utilized for that purpose when 

C=3For otber cases sce r.ama topic & KSY-NUMBBR in ail Kay-Numbered DigesUi & Indexe» 
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the requîrements were lighter, has invokèd the genius and skill of 
many inventors — among others, appellee Miner, who seems to hâve 
been fertile in attempts to meet the situation. He is unable to say 
that he has not securèd over a hundred patents to that end. 

The présent suit is based upon threè patents, viz. : Claims 17 and 
18 of patent No. 758,677, grahted to Miner May 3, 1904, for a tandem 
draft-rigging for railway cars — reading as follows, viz. : 

IT. In a draft-rigging, tlie combination wltli a stop-castlng havirtg a lower 
flanged portion furnished with open slots to receive connectlng-bolts, of a 
removable follower-supporting plate and short connectlng-bolts securing the 
same to the stop-casting, substàntlally as speclfled. 

18. In a draft-rigging, the combination with a stop-castlng havlng at Its mld- 
dle portion a lower flange provided with a transverse slot to receive a con- 
necting-bolt, of a removable follower-supporting plate and short connectlng- 
bolts securing the same to the stop-castlngs, substàntlally as specified. 

Claims 2, 4, 5, and 6 of patent No. 829,728, granted to J. F. O'Con- 
nor August 28, 1906, for draft-rigging for railway cars, reading as 
follows, viz.; 

2. A railway draft-rigging slde-plate or stop-casting, consisting of a cast 
web of substàntlally uniform thickness, free from T and other flange-like sec- 
tions, and havlng upright convolutlons thereln formlng stops or shoulders for 
the foUowers ta abut against, substàntlally as specified. 

4. A railway draft-rigging side plate or stop-casting, comprlslng a cast-metal 
web of substàntlally uniform thickness throughout, free from T and other 
flange-llke sections, and havlng a plurality of upright convolutlons thereln 
forming stops or shoulders for the followers to abut against, and provided 
with further upright convolutlons thereln formlng intermedlate stops or 
shoulders for the followers to abut against to limlt the compression of the 
springs, substàntlally as speclfled. 

5. In a draft-rigging for railway-ears, the combination with the draw-bar, 
springs and followers, of side plates or stop-castlngs each consisting of a 
cast web of substàntlally uniform thickness throughout, havlng intégral 
upright bends or convolutlons thereln forming upright stop-shoulders, and 
havlng also horizontal convolutlons formlng longitudinal strengthenlng ribs or 
flanges, said horizontal convolutlons extending between but not across sald 
upright convolutlons, substàntlally as speclfled. 

6. In a railway draft-rigging slde-plate or stop-casting, consisting of a cast 
web of substàntlally uniform thickness tliroughout, furnished with a séries of 
upright convolutlons thereln formlng stops or shoulders for the followers to 
abut against, and furnished with horizontal or longitudinal convolutlons there- 
ln forming longitudinal strengthenlng ribs or flanges, said horizontal convolu- 
tlons extending between but not across said upright convolutlons, substàntlally 
as specified. 

And ail the claims of patent No. 858,746, granted to C. J. Nash 
for draft-rigging for railway cars July 2, 1907. So far as deemed 
necessary for the purposes of this suit, claim 1 is représentative of 
the invention claimed by the patent. It reads as follows, viz. : 

In a railway draft-rigging, the combination with the draw-bar, springs 
and followers, of slde-plates or stop-castlngs each consisting of a main cast 
web, havlng upright open bends thereln formlng the main stops for the fol- 
lowers to abut' against, and havlng hoUow intermedlate stops, the double 
upright walls çf 'Whlch strengthen and stiffen against bufiing said main web 
at the intermedlate portions of the stop-castlng between the followers or main 
stops, and at the same time prevent abnormal thickness or body of métal at 
such intermedlate portions, substàntlally as speclfled. 



NASH V. MINER 351 

Ail of which patents are owned by Miner. 

Claims 17 and 18 aforesaid involve the use of slotted as distin- 
guished from round bolt-holes for receiving the bolts which secure 
the lower flange of the stop-casting to the so-called follower-plate, 
to the stop-casting and to the supporting plates. Thèse follower- 
supporting plates are removable. In order to get at and repair, re- 
place, or adjust the springs, yoke, and other portions of the draft- 
rigging when necessary, it is important that thèse supporting plates 
be removed with as little difficulty as possible. Miner hit upon the 
slotted bolt-holes and short bolts. Thèse slotted bolt-holes are old — 
very old in some arts. They seem also to hâve been used in prior 
art draw gear for railway cars — sec patent to C. H. Starr, No. 382,- 
840, granted May 15, 1888, where the slotted bolt-hole is used to 
receive the bolts which hold the draw-spring cage in place ; and Hoey 
patent. No. 593,097, granted November 2, 1897, for draft-beam at- 
tachment for railway cars, where the slotted bolt-hole is used for 
the réception of the stirrup bolts ; and the Turnipseed and Williams 
patent. No. 691,085, for means for attaching draft timbers to the draft- 
sills of f reight cars, where it is used for the réception of bolts E which 
carry the draft-plates B. 

It does not appear that slotted bolt-holes had ever been used in 
the exact combination of claims 17 and 18, although Starr accomplish- 
ed the same end Miner did, viz., he thereby avoided the necessity of 
tearing up the car floor. Starr was providing for a single draft- 
gear. The use of the slotted boit hole does not seém to hâve been 
indispensable to the use of appellee's short boit, there being ample 
clearance for the use of round holes. Both the short boit and the 
slotted boit hole are used for the same purpose and in the same way 
as in the prior art. They fumished a more convenient method for 
removing and replacing the several éléments of the draft- rigging 
device. 

The claims of the CyConnor patent in suit pertain to the side-plate 
or stop-casting of a railway draft-rigging. This is usually made of 
malléable iron or other annealed métal. On its web are the stops or 
shoulders against which the spring followers abut. The side plate of 
the patent is described in the spécification as being of uniform thick- 
ness at ail points, 

"so that the stop-casting as a whole wlU be entlrely free from T or other sec- 
tions which would resuit in glvlng the castlng a greater thicliness or body of 
métal at some points than others, with the conséquent Imperfections, castlng 
stralns and defects which hâve heretofore been Incident to the making of 
side-plates or stop-castlngs of the old constructions wherein the stops or 
shoulders from rlght-angle or T sections with the main plate or web of the 
castlng." 

It is the claim of the patent that variations in the thickness of the 
wall of the convolutions constituting the stops or shoulders are pro- 
ductive of defective castings by reason of the more rapid cooling oflf 
of the thinner portions and the tendency of the métal to be injured 
by one part cooling off after the rest had become cool. O'Connor 
sought to remedy this without weakgning the shoulders. Formerly, 
it seems, the casting had to be chilled at its thickest points. O'Con- 



352 245 FEDERAL REPORTEE 

nor claîms to hâve made this unnecessary by his uniform web. It will 
be obsefved that claims 5 and 6 do not specifically mention the 
élimination of T sections from the castings. No other method of 
procuring uniform thickness is designated in the spécification. In- 
deed, no casting could accomplish that end and still hâve the T sec- 
tion. We deem the language of claims 5 and 6 as contemplatihg 
freedom from T sections. Nor was the production of convokitions 
on the web, upright or horizontal, new. Side-plates in which there 
were raîsed shoulders g,nd other convolutions, disclosing no T sec- 
tions, may for the purposes of this suit be conceded to be new. Though 
Harvey patent. No. 447,323, seems to hâve gone far toward the ac- 
complishing of this resuit as early as 1891, and others had claimed 
to hâve eliminated T sections in their castings, prior to O'Connor, 
O'Connor accomplished his purpose by making the stop shoulders, 
the intermediate stops and the longitudinal strengthening ribs three- 
sided or hollow. 

The idea of O'Connor was to provide a plate which should avoid 
weaknesses incident to the casting process. He did not undertake 
to produce new features or functions into draft plates. He disclosed 
no new relation or opération between the spring followers and the 
bosses on the cheek plates, nor any new arrangement of the several 
parts of the draft-geàr as such. Except for their tendency to become 
damaged in the casting process, the side castings theretofore in use 
were just as usable in draft-gears as those made under the O'Connor 
patent. 

In the view we take of the matter, it is unnecessary to pursue this 
question f urther. The Nash patent in suit, the spécification says, is 
related "more particularly to improvements in, the construction of the 
side-plates or stop-castings o£ the draît-rigging." "Railway draf t- 
rigging stop-castings," the spécification proceeds, 

"are sub.1ected in practical use to enormous blows, shocks, or strains, and 
great difflculty Is experlenced from the dratt rlgglng breaking or glvlng away 
at the stop-castIngS or the shoulders thereon agalnst which the followers 
abut, and In so deslgnlng the side-plate or stop-castlng that It will afEord the 
neœssary stops or shoulders for the followers to abut against, and at the 
same tlme be of a form capable of being so cast as to produce hotnogeneous and 
perfect castings, free from casting strains or other defects incident to unequal 
distribution of métal and varying thicknesses in différent parts of the cast- 
ing, ,_which is ordlnarily required to be of considérable length and with a 
straight flat face to fit against the draft timber or siU of the car, and with the 
necessary boit holes or bosses for engagement therewith, and at the same 
tlme to possess the necessary strength and stiffness against bending or buck- 
Jing at the intermediate portions of the casting between the followers of the 
draft-rigging. 

"The object of my Invention is to provide a draft-rigging slde-plate or stop- 
castlng, by means of which the difficulties or objections heretofore experlenced 
may be practlcally overcome or obviated. 

"My Invention consists in the means 1 employ to practlcally accomplish 
this object or resuit, as hereln sbown and described and more particularly 
speelfied In the claims." 

The patent f urther sets out that: 

"Each of the side-plates or stop-castings B Is further provlded with interme- 
diate stops or shoulders 6» to llmlt the compression of the springs, and the in- 
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termedlate stops 6s are made hoUow, or wlth double uprlght walls 6« and 6^ , 
so that this Intermediate portion ot the stop-casting between the followsrs 
may be adequately strengthened against buffing or other blows, while at the 
same tlme the unequal distribution o£ métal in the casting at thls part will 
be avoided, and the web of the casting maintained of substantial uniform 
thlckness throughout. The inner wall 66 ot the hoUow intermediate stop 6= 
Is furnished with a bolt-hole or opening 6» through which the boit F Connect- 
ing the stop-casting with the draf t timber or sill may be inserted, and the back 
or outer wall 6' of the hoUow stop 65 is furnished with a boss or projection 
69 lo enter a suitable notch or mortise in the dratt timber or sill A, and thus 
relieve the Connecting bolts F in part from strain. Each of the side-plates or 
stop-castings B is further provlded with an intégral uprlght and flange Bi" 
at each end, and wlth an intégral upper guide flange ftn to guide the followers, 
and with a removable lower or bottom guide G which is removably con- 
nected to the side-plate or stop-casting by bolts g, which fit In slots 6" in 
the bottom lugs 6i3 of the stop-casting at the lower ends of the main stops 
6 61 62. Bach of the side-plates or stop-castings may also preferably be fur- 
nished with dépressions 6i*, reducing the thlckness of the main web /ii at 
certain parts, where it can be done without détriment, and thereby lessenlng 
the weight of the casting as a whole. The upright end flanges 6io of the stop- 
casting are connected to the front and rear stops respectively by horizontal 
Connecting ribs 61». 

"By means of the hoUow intermediate or spring compression llmlting stops, 
In connection with the open bend or convolution main stops, my new draft- 
rigging side-plate or stop-casting is adequately stiffened or reinforeed against 
buckling at the intermediate portions thereof between the followers or the 
main stops, while at the same tlme the casting is made of a shape such that 
the métal is evenly distrlbuted and the casting f reed from abnormal thick- 
nesses or bodles of métal at dififerent portions of Its length, so that in the 
practical production of the same there is little liability for production of cast- 
ing strains or warping due to the unequal cooling and contraction at différent 
parts, and defects incident thereto." 

The end sought by the patentée was the strengthening of the main 
stops and the portions of the web of the stop-castings, intermediate 
the main stops. Nash's original: claim 3 called for "a draft-rigging 
side-plate or stop-casting having main stops and hoUow intermediate 
stops," etc. This claim was disallowed on one of Miner's and on 
O'Connor's prior patent. Nash then amended by adding the words 
"with front and back upright wallé" — constituting his présent claim 
3. A further advantage claimed was the limiting of the compression 
of the springs and serving as a guide thereto laterally. AU this was 
to be accomplished without undue thickness of métal. The peculiar 
feature of the patent consists in what are termed the double upright 
walls, consisting of six walls inclosing a, hollow cube. The inner 
wall or face of this stop serves as a guide to the springs, preventing 
buckling. The stop must under the patent be an inclosed structure, 
at least substantially. It is appellee's contention that the alleged in- 
f ringing device, while lacking a face wall next to the springs, yet con- 
tains the substance of the Nash patent. With this position we do not 
agrée. 

Appellants' device, alleged to infringe the Nash patent, and more 
particularly the intermediate stop thereof, has five walls only. The 
web forms the base wall, while the four flanges rising pérpendicularly 
from the web form the four sides. The side wall opposite the base 
is missing. Ail of the Nash claims call for the six-sided intermediate 
gtop. 

245 F.— 23 
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We find that the Miner patent in suit discloses no invention as to 
the éléments thereof employed in the appellants' device. There is 
no new use of the slotted bolt-holes. We therefore hold that patent, 
.even if valid, not infringed by appellants. If there be anything new 
in the O'Connor patent, a question we do not pass on, we find that 
as to such matter appellants do not infringe the patent. They do not 
manufacture a draft-rigging draft-plate of uniform thickness, nor do 
they otherwise trespass upon appellee's monopoly therein. With réf- 
érence to the Nash patent, as above stated, appellants hâve no inter- 
mediate stops "having front and back upright walls." In view of 
Nash's assignment to Miner, we do not pass upon the validity of the 
latter patent. 

There seems to be considérable confusion as to just what patents 
the parts alleged to be infringed are taken from, in view of the vast 
number of patents in the prior art. We do not deem it important to 
décide this. After a careful considération of ail thèse, so far as shown 
in the record, we are satisfied that, while appellee's device is one which 
seems to appeal to the railroads as suitable and convenient, those f ea- 
tures of it which appellants use are old. No amount of convenience, 
availability, and popularity can overcome the absence of invention. It 
is the province of mechanical skill to bring to invention eiïectiveness, 
which is second only in importance in the advance of science to inven- 
tion itself. In- the présent case one may easily gét the two confused. 
We are clear, however, that for the reasons stated, infringement is not 
established. 

The decree of the District Court is reversed, with direction to dis- 
miss the bill for want of equity. 



HOLT MFG. CO. v. O. L. BEST GAS TRACTION CO. et aL 

0. L. BEST GAS TRACTION CO. v. HOLT MFG. CO. (two cases). 

(District Court, N. D. Callfornla, S. D. July 30, 1917.) 

Nos. 167, 168, 240. 

CotJETS iÊ=>352 — Fedebai, Coubt — Référence — Poweb to Refeb Withotjt 
Consent of Pabties. 

There is nothing in the new equity rules (198 Fed. xix; 115 C. C. A. 
six) which deprivea a fédéral court of equity of the discretlonary pow- 
er previously recognlzed and exerclsed to refer a case to a ruaster, with- 
out consent of the parties, to hear the évidence in f uU and report hls flnd- 
ings and conclusions on the whole case ; but In such case hls findings and 
conclusions are advisory only, and fully reviewable by the court. 

In Equity. Suit by the Holt Manufacturing Company against the 
C. L. Best Gas Traction Company and another, with two cross-suits. 
On motion by the C. L. Best Gas Traction Company for référence of 
the Consolidated suits to a master. Motion granted. 

<S=5For other cases see eame topic & KEY-NUMBER In ail Key-Numbereâ Dlgests & Indexea 
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Scrivner & Montgomery and Oscar T. Barber, ail of San Francisco, 
Cal., for C. L. Best Gas Traction Co. 

John H. Miller and Chas. E. Townsend, both of San Francisco, Cal., 
and C. L. Neumiller, of Stockton, Cal., for Holt Mfg. Co. 

VAN FLEET, District Judge. Thèse are cross-suits in equity be- 
tween the parties for the infringement of certain patents. The cases 
having been heretofore consolidated for trial, the Best Gas Traction 
Company now moves for a référence to the master, to take the tes- 
timony and report to the court his findings and conclusions on the 
issues, upon the ground that the nature of the controversy and the 
multiplicity of the questions of fact involved présent matters of such 
complicated détail and technical character, and the taking of so large 
an amount of évidence, oral and documentary, that a hearing of the 
controversy by the court, in the first instance, will necessarily be so 
prolonged and consume such a length of time as to seriously interrupt 
and interfère with the dispatch of the ordinary business of the court 
and the disposition of other cases on the calendar. 

The motion is supported by affidavits of counsel of the moving 
party, setting forth in some détail the number of claims involved in 
différence and the character and extent of the évidence that it will 
be necessary to présent, and giving an estimate of the time that, in 
the judgment of counsel, is likely to be consumed in the hearing. The 
motion is opposed by the opposite party, and affidavits of its counsel 
presented, of a character tending to antagonize the showing made in 
support of the motion. 

An examination into the nature of the controversy dividing the par- 
ties, the character of the évidence, and the length of timç which, within 
the court's expérience, the trial may reasonably be expected to con- 
sume, satisfies me that the case is one which should appropriately be 
sent to the master, if that action may competently be had. The ques- 
tion raised in opposition to the motion is whether, under the new equity 
rules, power exists in the trial court, without the consent of the par- 
ties, to order a case to the master, for the purpose of hearing the évi- 
dence in fuU and reporting his findings and conclusions on 3ie whole 
case for the advice of the court; the contention being that, if such 
power ever existed, which counsel questions, it has been taken away 
by the new rules. 

So far as concems the doubt suggested as to the existence of such 
power, when exercised within proper limitations, as the law stood 
prior to the promulgation of the présent rules, it cannot be regarded as 
open to serions question. Its existence is distinctly recognized in. the 
leading case of Kimberly v. Arms, 129 U. S. 524, 9 Sup. Ct. 355, 
32 E. Ed. 764, relied on by counsel opposing the motion, and by many 
other cases from the Suprême Court and other fédéral courts — some- 
times implicitly; in many instances expressly. It is enough to refer 
to but two or three cases, where the question is very elaborately and 
learnedly discussed, and the cases on the subject fully cited. See Con- 
nor v. United States, 214 Fed. 522, 131 C. C. A. 68 (opinion by Judge 
Morrow), and the very interesting case of Bliss v. Anaconda Copper 
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Mining Co. (C. C.) 156 Fed. 309 (opinion by Judge Hunt) ; s. c, (C. C.) 
167 Fed. 342; s. c. (on appeal) 186 Fed. 789, 109 C. C. A. 133. 

The line o£ cleavage which defines the proper limits of the court's 
power in the premises, and which counsel seems to hâve lost sight 
of, is well and clearly stated in thèse cases. If the scope of the réf- 
érence, in the absence of consent, is such as to contemplate a sending 
of the "whole case" to the master, with the purpose that he shall "dé- 
cide" it — that is, that a decree shall be entered in accordance with 
his findings substantially as made — the propriety of such a référence, 
or the power to make it, has never been recognized in this country, 
nor, indeed, clearly acquiesced in (although, in its early history, some- 
times indulged) in the English High Court of Chancery. Henderson's 
Chancery Practice, 164. Such a référence is held, in effect, to in- 
volve an abdication by the court of its judicial functions and the duty 
which rests upon it alone to décide controversies regularly submitted 
for its détermination, by its own judgment, which may not compe- 
tently be donc. And it will be found on analysis that this is ail that 
is meant by the gênerai expressions, found in some of tlie cases re- 
lied on by counsel, that a référence of the "whole case" to a master 
for a "décision" or a "détermination" cannot be had without the 
consent of the parties. Stokes v. Williams, 226 Fed. 148, 141 C. C. 
A. 146; Hattiesburg Lumber Co. v. Herrick, 212 Fed. 834, 129 C C. 
A. 288; Goldsmith Silver Co. v. Savage, 229 Fed. 623, 144 C. C. 
A. 33. 

But if the référence be one, although covering ail the issues, where 
the court reserves unto itself the full power to exercise its right and 
duty of review of the évidence and the findings and conclusions of 
the master, and finally deciding the case, as based on such review, then 
such référence may be had, although neitiier of the parties consent 
thereto. The distinction is in the effect of the master's findings. 
When, as held in Kimberly v. Arms, supra, the référence is by con- 
sent : 

"Tàe master Is clothed with very différent powers than those which he ex- 
ercises upon ordlnary références, without such consent; and hls détermina- 
tions are not subject to be set aside and disregarded at the mère discrétion 
of the court. A référence, by consent of parties, of an entire case for the 
détermination of ail its issues, though not strictiy a subiuission of the con- 
troversy to arbitration — a proceeding which is governed by spécial rules — is 
a submission of the controversy to a tribunal of the parties' own sélection, 
to be governed in its conduct by the ordlnary rules applicable to the adminis- 
tration of justice in trlbunals established by law. Its tindings, like those 
of an independent tribunal, are to be takeu as presumptively correct, subject, 
indeed, to be reviewed under the réservation contained in the consent and 
order of the court, when there has been manifest error in the considération 
given to the évidence, or in the application of the law, but not otherwise." 

But, where the référence is had without the consent of parties, 
the master's report has no such effect. In other words, in the first 
instance, the finding of the master has, in substantive effect, the force 
of a final détermination; in the second, it is merely advisory to the 
court, to be adopted only to the extent that it may accord with the 
iudgment of the court upon a review of the whole record. Mastin 
V. Noble, 157 Fed. 506, 85 C. C. A. 98; In re Thomas (D. C.) 45 
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Fed. 786; Bosworth v. Hook, 11 Fed. 686, 23 C. C. A. 404 ; Garinger 
V. Palmer, 126 Fed. 910, 61 C. C. A. 436; Tilghman v. Proctor, 125 
U. S. 136, 8 Sup. et. 894, 31 L. Ed. 664; Callaghan v. Myers, 128 U. 
vS. 617. 9 Sup. Ct. 177, 32 L. Ed. 547; Babcock v. De Mott, 160 Fed. 
882, 88 C. C. A. 64. Within thèse limitations, it has always been re- 
garded as compétent to refer ail the issues to the master as to refer one 
or more or less than ail. 

Hâve the new rules worked any change in the powers of the court 
in this respect? I think the rules themselves answer the inquiry in 
the négative. While they were unquestionably put forth by the court 
after painstaking research and labor to that end, with a purpose to 
simplify and expedite the somewhat cumbersome and highly artificial 
and involved style and methods of pleading and practice theretofore 
obtaining on the equity side, and conform them more nearly to modem 
Code methods, and hâve undoubtedly worked great advances to that 
end, they exhibit throughout a studied purpose on the part of the court 
to avoid making any change affecting gênerai principles or the more 
fundamental powers of the court as theretofore obtaining in equity 
administration, and an examination of them will disclose that this 
is as true of the particular power hère involved as in ail others. It is 
true that rule 46 (198 Fed. xxxi, 115 C. C. A. xxxi), so far as per- 
tinent hère, provides : 

"In ail trials in equity the testimony of wltnesses shall be talien orally In 
open court, except as otherwise provlded by statute or thèse rules." 

And rule 59 (198 Fed. xxxv, 115 C. C. A. xxxv) follows with the 
provision that: 

"Save in matters of aceount, a référence to a master shall be the exception, 
not the rule, and shall be made only upon a showing that some exceptlonal 
condition requires it." 

But while thèse provisions exhibit a purpose to départ from the old 
method of referring ail cases either to an examiner, for the taking of 
the évidence, or a master, for the purposes of making a report thereon, 
the very language imports that this restrictive requirement is not in- 
tended to be the exclusive method, but that (rule 59) it is to be left 
to the discretionary power of the court to say what character of case 
shall be deemed exceptional; and when thèse provisions are read, as 
they must be, to détermine their scope with ail others of a cognate 
character, of which there are a number (see rules 60, 61, 62, 66, 67, 
and 68 [198 Fed. xxxvi, xxxvii, xxxviii, 115 C. C. A. xxxvi, xxxvii, 
xxxviii]), they clearly négative any such limiting purpose as is hère 
contended for. 

It may be added that rule 114 of this court, providing for références 
to the master, was made and adopted by the judges of this court and 
the Circuit Judges after a full and careful considération of the new 
equity rules and as being in entire harmony therewith. Among other 
things, that rule provides : 

"The court may of its own motion direct a référence to the standing mas- 
ter, or other suitable person, of any cause in equity, or issue therein, pre- 
Benting matters of any compllcated détail or of technical or scientiflc char- 
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acter, or whereln the hearing Is llkely to be prolongea to such an extent as to 
Interfère with the ordinary business of the Court. • • » The findlngs and 
conclusions of the master and the proceedings had before him shall be sub- 
ject In ail respects to a revlew by the court upon exceptions to Ms report, 
but no such exception will be consldered, except in the court's discrétion for 
good cause shown to the contrary, unless It shall appear that the matter of 
the exception had theretofore been presented to the master in the form of an 
objection." 

This rule would seem to conform f ully to the principles above stated, 
and as it fully protects the rights of the parties in the particulars as to 
which appréhension has been expressed at the argument, I am of opin- 
ion that the interests of justice will be subserved by granting the prés- 
ent motion in accordance with its terms. 

An order may be entered to that effect. 



In re HELFGOTT. 

Ex parte PARKER, HOLMES & CO. 

(Mstrlct Court, S. D. New York. October 3, 1917.) 

L Bankrxjptcy i®=j414(3) — Debts — Validitt. 

Evidence held to show that an alleged ludebtedness by a bankrupt In 
favor of hls father, which appeared from his books, the entrles having 
been made subséquent to the time it was alleged to hâve been Incurred, 
was fletitious, and was part of a scheme to defraud creditors. 

2, Bankbuptcy <&=>409(1) — Dischabge — Keepino Books. 

Where a bankrupt, as part of an artifice to defraud his creditors, made 
false entries in his books, showing that he was indebted to his father, al- 
lowed his father to recover judgment uncontested, and to sell on exécution 
his stock of goods, the bankrupt was, the entries being false and frauda- 
ient, guilty of a failure to keep books, as required by Bankruptcy Act 
July 1, 1898, c. 541, § 14b (2), 30 Stat. 550 (Comp. St. 1916, § 9598J, and so 
discharge must be denied. 

In Bankruptcy. In the matter of the bankruptcy of Samuel Helf- 
gott. Objection by Parker, Holmes & Co. to the bankrupt's discharge. 
On motion to confirm master's report, recommending discharge. Dis- 
charge denied. 

Motion to conflrm a master's report recommending a discharge In bank- 
ruptcy. The objections were, first, that the bankrupt had obtalned property 
on a false wrltten statement ; second, that he had failed to keep books of ao- 
count; third, that he had conveyed his property in fraud of creditors. 

The bankrupt had signed a financial statement on September 10, 1914, omit- 
ting to State that he owed his father any money. He swore that "between 
August and January" of that year he had in fact borrowed of hls father $500 
in sums of $50, $75, $100, and that about January 14, 1915, his father, having 
earller pressed him for the money, sued him, and got an uncontested judg- 
ment for $518 ; the eame attomey appearlng for the father as now appears for 
the bankrupt hère. Execution being issued the property, which had a cost 
value of about $3,000 and consisted of a retail stock of shoes, was sold in exé- 
cution and brought about $680. Out of this the judgment was paid, together 
vrith the costs of the sale and other Incidentals, amounting in ail to $100. The 
bankrupt received the balance of only about $60, and, having absented hlmself 
from the sale, made no taquiries about it. He was, he said, at ail times on 

e=>For other cases seo same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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frlendly terms with his father, and began to Uve with him a few months alter 
the events reeorded. After exécution issued, about January 20, 1915, and un- 
til the sale on January 26, 1915, he was allawed to remain in possession and 
continue ttie sale of the stock on his own account. 

The father, being called, corroborated his son's story, giving as an explana- 
tion of his access to such large sums, sinee he was employed at $16 a week or 
less, that he had from time to time pawned jewelry, and thus raised the suma 
In question. 

The bankrupt kept a ledger, in whieh were entered his accounts with his 
creditors, and upon one page appears the account of his father, consisting of 
seven items, aggregating exactly $500. This entry was concededly made an 
December 30 or 31, 1914, shortly before the action was started by the bank- 
rupt's father. The date of the items are between September 18th and Decem- 
ber 30th, and are said by the bankrupt to hâve been taken from loose slips of 
paper recording the loans, made at the time when the money was borrowed, 
and destroyed when the ledger entry was made. 

The master concluded that the évidence did net show that the written state- 
ment was false, slnce it dld not appear that any of the money, if borrowed at 
ail, had been borrowed before September lOth. He concluded, also, that the 
sale In exécution was a device to convey away property in fraud of creditors, 
but that, being more than four months before pétition filed, It was not a bar to 
discharge ; the objecting creditor having failed to show that the bankrupt had 
kept concealed any of the proceeds withln that period. To thèse conclusTons 
no protest is now made. The master likewise concluded that the destruction 
of the slips was not a fallure to keep books or papers with intent to conceal 
the bankrupt's flnancial condition, because he was not satisfled that the fa- 
ther ever lent his son the money as alleged. To this the objecting creditor 
urges that, granted this was true, the entry in the ledger was at least to give 
color to the fraudulent conveyance, and, being a false entry, falls within the 
spécification of faillng to keep books of account. 

Samuel J. Rawak, o£ New York City, for Parker, Holmes & Co, 
Joseph H. Robins, of New York City, for the bankrupt. 

LEARNED HAND, District Judge (after stating the facts as 
above). The only issue open is whether the loans by the bankrupt's 
father were fictitious. If they were genuine, there is no adéquate rea- 
son to suppose that the method of keeping the books and records was 
with fraudulent intent, under section 14b(2). It must be conceded, 
moreover, that, if the loan was genuine, the bankrupt's apathy about 
the sale and ruin of his business might hâve arisen from a désire to let 
his father get back his money out of a business from which he knew 
that he would never receive a cent anyway, and that his father's ap- 
parently harsh conduct would not hâve ruined a business which could 
ever hâve been successful, because at any reasonable valuation the 
bankrupt was insolvent. 

[1] Nevertheless the loan was between near relatives, a circum- 
stance at which bankruptcy courts always look with suspicion, and con- 
cededly it was not entered in any contemporaneous permanent record, 
although one existed proper for the case. Moreover, the entry of the 
whole items about January 1, 1915, and very shortly before the action 
was commenced, and the supposed destruction of the slips, is a sinister 
circumstance. If the bankrupt had in fact at that time desired to make 
more permanent évidence of a real loan, apprehending some question 
of its authenticity, why should he hâve destroyed the original slips 
which would hâve gone far to corroborate it? Is it not more probable 
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that the entry, made after the supposée! demand for payment, was in 
fact a blind for a fraudulent conveyance? The whole story fits per- 
fectly with a prepared plan to make way with the assets for the benefit 
of the father or the son or both. 

On the other hand, the father was in no position to advance $500 in 
less than four months. He disclaimed any savings, and took recourse 
to a common enough device in such cases of a story about pawning 
jeweiry. Yet, even upon his own statement, the value of his jewelry 
was only $300 or $400, upon which it is impossible to suppose that he 
could raise more than $200 or $250. This, coupled with an alleged 
loan of $100 from one Sam Sukowsky, is ail that he tries to account 
for. His total earnings from September 15th to December 30th were 
at most not more than $240, and it is incredible that out of thèse he 
coùld hâve made up the différence of $150 and lived with his wife for 
$90. 

[2] The master found that the sale was fraudulent, a conclusion im- 
possible, if it was only a préférence, and further said that he was not 
satisfied that any loan had ever been made. His attention was apparent- 
ly not drawn to the point that the entry in the ledger might be a f aiîure 
to keep books under section 14b(2), as the necessary conséquence of 
that conclusion. That question arises, once the loan is found to hâve 
been fictitious, as I find it to be. The making of false entries in the 
books is, of course, a failure to keep true books of the most glaring 
sort, and only from true bopks can the bankrupt's financial condition 
be ascertained. In this case the bankrupt's intent was to conceal his 
financial condition by thèse false entries, because he expected to use 
them in support of his fraudulent effort to do away with his property. 

Therefore it follows that the second spécification was sustained. As 
in most such cases, there is no direct évidence of the fact ; but the proof 
is more than mère suspicion, and there is small doubt that the whole 
scheme was an artifice to defraud creditors, of which the ledger entry 
was a part. 

Discharge denied, on the second spécification, with costs. 



UNITED STATES ex rel. TROIANI v. HEYBURN, Sherlff, et aL 

UNITED STATES ex rel. KILINSKY v. SWIFT et aL 

(District Court, E. D. Pennsylvanla. Oetober 13, 1917.) 

Nos. 9, 10. 

Habeas Corpus <@=>16 — Review — ^Détermination by Militart TRiBtrNAi,. 

Writ of habeas corpus wlll not Issue, when the investigation wlll In 
effect be an appellate review o( what has been deterrained by some other 
tribunal of compétent jurisdlctlon, as détermination by the establlshed 
military tribunal of llabillty to draft, dependlng on cltizenship, in the ab- 
sence of arbitrary déniai of rights. 

Two proceedings in habeas corpus — one, on the relation of Giovanni 
Troiani against John E. Heyburn, Sheriff of Delaware County, and 

^33 For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digeats & Indexes 
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another; the other, on the relation of Abraham Kilinsky agaînst Ed- 
ward Swift and others, members of L,ocal Board for Division No. 
8, City of Philadelphia. On pétitions for allowance of writs. Allow- 
ance denied. 

John N. Landberg, Joseph W. Henderson, and Francis Rawle, ail 
of Philadelphia, for petitioners. 

T. Henry Walnut, Asst. U. S. Atty., and Francis Fisher Kane. U. 
S. Atty., both of Philadelphia, opposed. 

DICKINSON, District Judge. The technical question raised is 
whether a writ of habeas corpus should of right issue. The real ques- 
tion is when and how far the courts should invade the domain of mili- 
tary authority. This country has been found and adjudged to be 
in a state of war. The national défense is an absolute necessity of our 
existence. The people of the United States bave prepared themselves 
for such a situation by confiding to Congress the power to déclare 
war and to support and maintain armies for the national défense. This 
is necessarily a master power, to be exercised without the hampering 
interférence of any one. The call of men to the colors is within, and 
necessarily within, the exercise of this power. To whom the call 
goes out, and who is to make an answering response, are matters ger- 
mane to, and indeed necessarily involved in, the exercise of the war- 
making power. Questions which necessarily arise, or may be expected 
to arise, must be determined in some way and by some tribunal. The 
war-making power may therefore provide the reqUired system and 
constitute the needed tribunals. It is not only lawful, but fitting, that 
they should be military tribunals. 

Congress has constituted such tribunals for the war in which our 
people are now engaged. The lawful and independent jurisdiction 
which belongs to other tribunals belongs to them. To this jurisdic- 
tion ail must submit, and ail who are well disposed to our country will 
willingly submit. Upon whom of those within the prescribed âge lim- 
its, who bave registered, the duty of military service has been imposed, 
because of their being citizens or denizens who bave declared their 
intention to become citizens; who are to be excluded from the priv- 
ilège of service, because alien enemies ; who are exempt from service, 
because of the existence of any of the prescribed reasons for exemp- 
tion ; who are ill fitted for the performance of military service ; and 
who hâve responsibilities and duties elsewhere so imperative and ur- 
gent as to prevent active military service — are ail matters of which 
thèse tribunals bave jurisdiction. They, indeed, constitute in an em- 
phatic sensé the subject-matter of that jurisdiction. When and within 
what limits are the courts justified in interfering with the exercise of 
this necessary jurisdiction and this well-ordered System? To the 
courts, it is true, has been committed the duty of saf eguarding ail the 
rights of the individual, and of course bis right to bis personal liberty. 
The writ of habeas corpus is a practically effective and justly valued in- 
strument for the enforcement of that right. It deserves the high tribute 
and eulogy which counsel for relator has paid to it. The liberty, how- 
ever, which it protects is liberty under the law. 
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The power of the court to enforce this writ is limited, as is every 
other power, to its lawful exercise. Untold numbers of persons are 
restrained of their liberties, to whom the courts can give no relief. A 
Une defining the limits of their interférence must be drawn. It is not 
a Umitation of the power, but in the occasion of its exercise. A rec- 
ognized line is defined by tlie query of whether the investigation will 
in effect be an appellate review of what bas been determined by some 
other tribunal of compétent jurisdiction. This is voiced in the niaxim 
or phrase that the writ of habeas corpus cannot be made a substitute 
for a writ of error. It does not necessarily mean that the courts may 
not cross this Hne ; but it does mean that the courts recognize the duty 
of not Crossing it, unless the call to do so is imperative, because of 
want of jurisdiction, usurpation of power, or arbitrary déniai of rights. 
AU the facts we are hère asked to find either hâve been or may be 
determined by other tribunals established by law for this purpose. If 
they hâve not been asked to détermine them, the relators should be 
referred to those tribunals. If they hâve been decided, we see no oc- 
casion under the averments of thèse pétitions to exercise an appellate 
duty which has not been imposed upon the court. 

One of the questions raised is that of citizenship. By the express 
terms of the act, one who is an alien, unless he has declared his inten- 
tion to become a citizen, is not within the provisions of the Military 
Service Act (Act May 18, 1917). Whether the fact should be found 
in favor of a particular relator can be determined by one tribunal as 
well as by another, and should be determined by that tribunal to which 
Congress has committed the duty to pass upon it. The fact that some 
of the rfelators claim to be subjects of the king of Italy, and by treaty 
not liable to military service hère, we do not see affects the question. 
The treaty and act of Congress are alike in this respect. The différ- 
ence is that the fact upon which their exclusion rests is one which 
upon the demand of the sovereign to whom they owe allegiance may 
be found, and their releasé ordered by the Department of State. This, 
then, is an additional recourse open to them. Many practical reasons 
buttress the clearly established policy of the law. 

Ail which we are now called upon to détermine is that the averments 
of the pétitions in thèse cases do not move the court to the issuance 
of the writs, or bring the applicants within the class who may seek 
the protection of the courts. 

The allowance of the writ is therefore in each case denied. 
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In re SHBA. 

(District Court, D. Massachusetts. August 13, 1917.) 

No. 20231. 

1. Courts i©=>305 — Peecedents— State CotiBTS, 

In determinlng, In bankruptcy proceedings, the nature of transactions 
between tbe bankrupt and others, tbe décisions of tbe hlghest state court, 
If not controlling, are of great welght 

2. Brokebs <S=324(l) — Stockbrokebs — Gaming Co-nteacts — ^What Amount to. 

A broker, carrying stocks on margin for a customer, according to tbe 
custom of brokers witb référence to spéculative accounts, must, to pré- 
vaut the transaction from belng a gaming one and to put hlmself rlght, 
show that he had under hls control, free from the just demands of other 
customers and avallable for delivery to the partlcular customer, the 
stocks delivery of whlch the customer, on payment, will be entitled to 
demand. 

3. Bankruptcy <S=407(5) — Dischaege — Falsb Statements. 

A broker informed customers carrying stocks on marglns that he had 
such stocks for them. The broker In fact had no such stocks on hand, 
subject to the demands of customers, free from other demands, as re- 
qulred by the custom^ of brokers. Relylng on the broker'» statement, 
customers made payments on marglns, and subsequently made other 
payments. Held that, where the broker was conversant wlth the facts, 
hls discharge In bankruptcy must be denied, on the ground that he made 
false statements to obtaln money, even though he dld not consider the 
statements false, and expected thereatter to acquire such stocks for the 
customers. 

In Bankruptcy. In the matter of the bankruptcy of Daniel J. Shea. 
On application for discharge. Application refused. 

Byron W. Reed, of Boston, Mass., for bankrupt. 
Dunbar, Nutter & McL,ellan and Jacob J. Kaplan, ail of Boston, 
Mass., for creditors. 

MORTON, District Judge. The spécification of objection based on 
the failure to keep adéquate books of account is disposed of by the 
referee's finding. 

The spécification of objection charging that money was obtained up- 
on statements in writing that were materially false is, upon the findings 
of the référée and the inferences to be drawn therefrom, sustained. 
The learned référée has not found, as I construe his report, that the ob- 
jecting creditors were merely betting with the bankrupt or his company 
on the course of prices. He says that : 

"It was understood by both parties that thèse transactions were carrled 
on with the bankrupt as a broker, and as spéculative margin accounts, ac- 
cording to the custom of brokers in relation thereto." (Report, p. 4.) 

[1,2] The transactions took place in Massachusetts, and in deter- 
mining the légal efïect of them the décisions of the highest court of 
this State are, if not controlling, certainly of great weight. The duty 
of the broker has been stated by the Massachusetts Suprême Judicial 
Court as f oUows : 

®=aFor other cases see same topjc & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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"The broker, to put hlmself right In such a case as the one now before us, 
must show that he bas under his control, free from the just demands of other 
customers, and available for dellvery to the partlcular customer whose case 
is in question, the stocks of which that customer, upon payment, will be en- 
titled to demand delivery." Greene v. Corey, 210 Mass. 536, 548, 97 N. E. 
70, 72. 

[3] The statements of account rendered by the bankrupt, or with 
his knowledge and approval, to the objecting créditer, specifically said 
that there was "on hand" for them stock which the bankrupt or his 
Company did not own and had no contract for deUvery of . The learn- 
ed référée finds that: 

"The bankrupt did not in fact hâve any other stock of thèse descriptions 
at that time available, either In possession or by right of any contract, for 
Ûelivery to the creditor, if payment had been made by the credltor and de- 
mand had been made for the stock." (Report, pp. 3, 4.) 

After thèse statements had been made to the creditor, payments to 
£he bankrupt or his company were made by her. Each customer's ac- 
count seems to hâve been treated as an entirety, and not as a séries of 
unrelated purchases or sales of différent stocks. Payments made subsé- 
quent to the statements must, I think, be regarded as having been pro- 
cured, in part, at least, by the showing of stock on hand for the cus- 
tomer. This fact is not categorically stated by the learned référée. He 
says, however: 

"The objecting credltors made payments to the bankrupt to be credlted on 
the account, believing that the bankrupt was carrying on margin for them, 
respectively, the shares of stock recited in the last monthly statemeut of 
accounts as belng on hand." (Report, p. 2.) 

The creditor's behef that the bankrupt had the stocks on hand was 
undoubtedly one of the inducements to f urther payments by tlie credi- 
tor. 

It does not appear that the bankrupt understood that the statement 
that stocks were on hand was false. But he knew what the f acts were, 
and he knew what was being represented to the customers; and he 
cannot escape responsibility for what was said upon the ground that he 
did not realize the légal effect of the language used. Nor does the fact, 
if it be so, that the bankrupt's intention was to buy and deliver shares, 
if the customer should call for them and pay the balance due, save the 
statement that shares were on hand from being false. 

The false statement, in order to bar discharge, must hâve been made 
for the purpose of obtaining money or crédits. The creditor's stocks 
were being carried on margin. If it became necessary to increase the 
margin, further payments might be made to the bankrupt or his com- 
pany by her. In doing so, she would act, as both parties understood, 
in reliance on the statement. This was one of the reasons why it was 
made by the bankrupt or his company. It is not necessary that the sole 
purpose of the statement should hâve been to obtain money or crédits. 
If that be one purpose, and the statement be knowingly false, it is 
: sufficient to bar a discharge, ' 

Application for discharge refused. 



TOBY V. SCRANTON ET. CO. 365 

TOBT et al. v. SCRANTON RY. CO. 

(District Court, M. D. Pennsylvanla. May Term, 1917.) 

No. 905. 

1. Street Railroads ig=>112(2) — Négligence — Res Ipsa Loquitub — Fall of 

Teollet Pôle. 

The doctrine of res Ipsa loqultur applies, where the trolley pôle of a 
Street car in use falls, striklng a pedestrian; such an accident not hap- 
pening in the ordlnary course of events, in the absence of négligence tn its 
construction, inspection, or use. 

2. CoTJETS (5=365 — B^DEBAL Courts— FoLLOwiNO State Décisions. 

In the absence of unifonn recognlzed décisions by the state court gov- 
erning the rlghts and conduct of persons regarding the matter under con- 
sidération, the fédéral court may regard with equal respect the décisions 
of courts of other states. 

At Law. Action by Edith Toby and others against the Scranton 
Railway Company. On motion to quash statement. Motion denied. 

Willard M. Bunnell, R. L. L,evy, and H. W. Mumford, ail of Scran- 
ton, Pa., for plaintiffs. 

Warren, Knapp, O'Malley & Hill, of Scranton, Pa., for défendant. 

WITMER, District Judge. This is a motion to quash plaintiffs' 
statement. The statement allèges that, while the plaintifï was crossing 
North Washington avenue, in the city of Scranton, Pa., a trolley pôle 
of the defendant's car, by reason of the négligence of the défendant 
Company, f ell from the roof of said car, and in f alling struck the plain- 
tiff upon her head, causing severe injuries. 

[1 ] The plaintiff rests her case upon the alleged f alling of the trolley 
pôle, insisting that it raises a presumption of négligence on tlie part of 
the défendant, entitling her to recovery, to which the défendant takes 
exception. The motion implies answer of the question whether the 
maxim of res ipsa loquitur applies to the case as it is made to appear 
from the plaintiffs' statement. This doctrine applies only to cases of 
accident arising under the most exceptional circumstances. Minn. & 
St. L. R. R. Co. V. Gotschall, 244 U. S. 66, 37 Sup. Ct. 598, 61 L. 
Ed. 995. 

Judged by the limitation laid down in Wigmore on Evidence, vol. 
4, § 2509, as applied by the court in D. & H. Co. v. Dix, 188 Fed. 901, 
110 C. C. A. 535, it vi^ould appear that the case falls vi^ithin this rule. 
No injury is to be expected from the opération of a trolley pôle, unless 
from a careless construction, inspection, or user. The breaking of the 
trolley pôle does not happen in the ordinary course of events, unless 
there is some négligence, either in its construction or in the management 
of it. The inspection and user of the instrument occasioning the in- 
jury at the time of the accident was in the défendant, and, it being al- 
leged that the plaintiff was without fault, the défendant will be held to 
explain. 

[2] I am fuUy aware of the contrary cofclusion reached in Zercher 
V. Phila. Rapid 'Transit Co., 50 Pa. Super. Ct. 324, in which the matter 

^E»For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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was squarely decided. Having, however, carefully considered the ex- 
pressions of our own state Suprême Court on kindred subjects, includ- 
ing aiso the conclusion reached in Campbell v. Consolidated Traction 
Co., 201 Pa. 167, 50 Atl. 829, where it was held that proof of the fall 
of the trolley wheel and the drop of the car while ascending a grade, 
to the injury of a vehicle on the street, gave rise to the presumption of 
négligence, and made it incumbent on the défendant to show due care 
had been used, I am not free f rom doubt whether this case could not be 
distinguished from the tenets of the Suprême Court, were it of any 
importance hère. As was said by Judge Gray, speaking for the Court 
of Appeals of this circuit, in Snare & Triest Co. v. Friedman, 169 Fed. 
1, 94 C. C. A. 369, 40 L. R. A. (N. S.) 367, the court below— 

"was not bound by the décision of tbe state court in sucli a case, altbough 
Judloial comity mlght require It to bow to a Une ot décisions so uniform and 
well settled, and extending through so long a time, as to establlsh a ruie of 
conduct which 'It would he wrong to disturb.' " 

Such uniform recognized décisions governing the rights and conduct 
of persons regarding the matter under considération are hère wanting, 
and the court is at liberty to regard with equal respect the décisions of 
courts of other states. In a well-considered opinion, reviewing at con- 
sidérable length the line of cases falling within the maxim "res ipsa 
loquitur," the Suprême Court of Ohio, in Cincinnati Traction Co. v. 
Holzenkamp, 74 Ohio St. 379, 78 N. E. 529, 6 L. R. A. (N. S.) 800, 
113 Am. St. Rep. 980, reached the conclusion that proof of the falling 
of a trolley pôle from an electric car, upon a person where he had a 
right to be, raised the presumption of négligence on the part of the 
traction company, and unless rebutted, the party injured is entitled to 
recover. The principle upon which this conclusion is f ounded was f air- 
ly stated and quoted with approval by the court, as it appears in Shear- 
man & Redfield on Négligence (5th Ed.) § 59 : 

"Proof of an Injury, occurring as the proxlmate resuit of an act of the 
défendant, which would not usually. If done with due care, hâve in.1ured any 
one, is enough to make out a presumption of négligence. When a thing which 
causes the injury is shown to be under the management of the défendant, and' 
the accident Is such as, In the ordinary course of thlngs, does not happen. If 
those who hâve the management use proper care, it affords reasonable évi- 
dence, in the absence of explanation by the défendant, that the accident arose 
from want of care." 

The plaintiffs* statement sufficiently states a cause of action, and de- 
fendant's motion is therefore denied. 
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In re COX-RACIiLHY CO. 

(District Court, B. D. North Carolina. August 21, 1917.) 

Bankbtjptct ®=3288(2) — Action by Trustée — Summaby Pbooeedinqs. 

tJnder Bankruptcy Act July 1, 1898, c. 541, § 2(7), 30 Stat. 545 (Comp. St. 
1916, § 9586), authorizing the bankruptcy courts to cause the estâtes of 
bankrupts to be coUected, reduced to money, and to détermine controver- 
sies in relation tliereto, and section 23b (section 9607), providing that 
suits by tlie trustée stiall only be brouglit in the courts where the bank- 
rupt mlght hâve brought them, unless by consent of the proposed défend- 
ants, except sults for the recovery of property under certain sections, 
where before the fillng of a pétition in bankruptcy property had been lev- 
ied on under exécutions, and after the flling of the pétition, no injunction 
having been obtained or recelver appointed, the deputy slieriff sold the 
property under tlie exécutions, and paid the proceeds to the elerk of the 
court, who paid a part thereof to the attomeys for the judgment creditors, 
and such attorneys paid such proceeds to the judgment creditors before 
the adjudication in bankruptcy, and the deputy sheriff and the attorneys 
therefore had no property of the bankrupts, or anything representing the 
property of the bankrupts. In their control on the date of the adjudica- 
tion, the bankruptcy court could not entertain a summary proceeding by 
the trustée to require them to pay over and deliver the funds of the bank- 
rupt eomlng into their possession or under their controi after the flling of 
the pétition. 

In Bankruptcy. In the matter of the Cox-Rackley Company, bank- 
rupt. On pétition for review of an order of the référée dismissing a 
summary proceeding by the trustée. Order affirmed. 

Russell M. Robinson, of Goldsboro, N. C, for trustée. 
Langston, Allen & Taylor, of Goldsboro, N. C, and Murray Allen, 
of Raleigh, N. C, for respondents. 

CONNOR, District Judge. The referee's certificate discloses the 
f ollowing case : 

Prior to February 12, 1917, respondent Homer Brock recovered a 
judgment for the sum of $28.90 against Cox-Rackley Company. Re- 
spondents Langston, Allen & Taylor, attorneys at law, representing 
certain nonresident creditors, on or about the same date, recovered sev- 
eral judgments against said Cox-Rackley Company, aggregating the 
sum of $1,428.74. Executions were issued upon ail of said judgments, 
returnable to the superior court of Wayne co.unty, and placed in the 
hands of respondent D. G. Rhodes, deputy sherifï of said county, who 
immediately levied upon the stock of goods of Cox-Rackley Company, 
located in the town of Mt. Olive, in said county, being the place at 
which said corporation was engaged in conducting a gênerai merchan- 
dise business. He advertised the goods for sale pursuant to the terms 
of the exécutions, to take place February 26, 1917. 

On February 23, 1917, certain creditors of Cox-Rackley Company 
filed, in the ofEce of the clerk of this court, at Raleigh, a pétition in in- 
voluntary bankruptcy against said corporation, alleging insolvency and 
the recovery of said judgments and levy of the exécutions thereupon 
as acts of bankruptcy. A subpœna was duly issued, and, together 

.®=3For other cases see same topic & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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with a copy of the pétition, delivered to the United States marshal, re- 
turnable March 10, 1917. It appears that the deputy marshal, to whom 
the subpœna and pétition were delivered for service, was unable to find 
either of the officers of the corporation until some day subséquent to 
February 26, 1917. No injunction, or other order, was asked for, or 
issued, restraining the sale of the goods,,nor was any application made 
for the appointment of a receiver. On February 26, 1917, the deputy 
marshal went to Mt. Olive, and, before the sale took place, as adver- 
tised, under the exécutions, delivered a copy thereof to respondent D". 
G. Rhodes, who, pursuant to the advice of his attomey, proceeded to 
sell the goods and delivered them to the purchaser. He immediately 
paid the amount received from the purchaser, $4,800, into the office of 
the clerk of the superior court of Wayne county, as directed by the 
tenns of the writs of exécution in his hands, and made due return of 
his action in the premises, receiving from the clerk a check for $47.41, 
the amount of his cost and commissions. The clerk gave to respondent 
Homer Brock his check for $28, the amount due on the judgment re- 
covered by him against the corporation. He gave to respondents Lang- 
ston, Allen & Taylor, attorneys, a check for the amount due on the 
judgment recovered by them for their clients. He gave to J. R. Hood, 
attorney for the Cox-Rackley Company, a check for $3,294.95, being 
the balance remaining in his hands. This amount was later paid to the 
trustée, and is not involved in this controversy. 

The référée does not find, nor is there évidence sufficient to fix the 
the clerk with, notice of the filirig of the pétition in bankruptcy. There 
was some conversation in his office between the attorneys in regard to 
the matter, but nothing was said to the clerk calcul ated to put him up- 
on notice; he proceeded in strict accordance with his officiai duty. 

Respondents Langston, Allen & Taylor collected the check given to 
them by the clerk and heîd the proceeds about a week, during which 
time no demand was made on them to retain the money, nor was any 
action taken towards securing an injunction or receiver. They deduct- 
ed commissions and remitted the amounts due their several clients. 
The référée finds that respondents Langston, Allen & Taylor and Mr. 
Dannenberg and D. G. Rhodes had actual knowledge that an involun- 
tary pétition in bankruptcy had been filed against Cox-Rackley Com- 
pany before the sale of the goods. The knowledge of Rhodes appears 
to be based upon the delivery to him by the deputy marshal of the sub- 
pœna and the pétition. He further fînds that respondents Langston, 
Allen & Taylor and Dannenberg, attorneys and agents of the creditors, 
other than Brock, had reasonable cause to believe that Cox-Rackley- 
Company was insolvent before the judgments were obtained, or suits 
were brought against said corporation. There is no évidence, or find- 
ing by the référée, in regard to knowledge or reasonable cause to be- 
lieve on the part of respondent Homer Brock respecting the insolvency 
of Cox-Rackley Company. 

On March 10, 1917, Cox-Rackley Company was adjudged bankrupt, 
and W. A. Dees duly elected and qualified as trustée. On April 3, 
1917, he filed his pétition before the référée, setting out substantially the 
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foregoing facts, asking that notice issue to responderits to show cause 
why they should net be ordered to — 

"pay over and deliver the funds and assets of the estate of said Cox-Eackley 
Company, whieli came into their possession, or under ttielr control, as above 
set forth, and for an order requiring and admonishing the judgment creditors 
hereinbefore mentioned and eaeh of them, to show cause, i£ any they hâve or 
know, aiid each of them, respectively, why they should not pay over and de- 
liver to W. A. Dees, trustée, the amount of f unds and assets of the sald bank- 
rupt turned over to them on account of their respective judgments hereinbefore 
mentioned." 

The référée issued notice to respondents Langston, Allen & Tay- 
lor, D. G. Rhodes, and Homer Brock, returnable on April 14, 1917, 
when they appeared and challenged the jurisdiction of the référée to 
make any order or render any judgment in a summary proceeding 
against them. After hearing the évidence and argument, the référée 
found the facts as certified, and found as a conclusion of law : 

"That respondents are not guilty of any contempt and that this proceeding 
is not the proper remedy." 

The trustée filed his pétition for revlew in accordance with the pro- 
visions of the statute, gênerai orders, etc. The proceeding, so far as it 
relates to the creditors, who received, and so far as appears retain, the 
proceeds of the sale, other than Homer Brock, appears to hâve been 
abandoned. The question presented upon the record, and argued by. 
counsel, is directed to the jurisdiction or power of the court, by the 
summary method adopted by the trustée, to compel respondents, or 
either of them, to pay over the proceeds of the sale of the goods which 
came into, and before the filing of this pétition passed out of, their pos- 
session and control. 

It is conceded that respondents D. G. Rhodes and Langston, Allen 
& Taylor did not hâve in their possession, or under their control, any 
property or money, or anything representing property or money, of 
the bankrupt, on March 10, 1917, the date of the adjudication, nor on 
April 3, 1917, the day upon which this proceeding was instituted. 
Neither the bankrupt, nor this court, nor either of its officers, had in 
their possession, or under their control, at the date of the filing of the 
pétition in bankruptcy, nor subséquent thereto, any goods, property. 
or money, the proceeds of the sale of , or representing, any such proper- 
ty at the time of, or subséquent to, the filing of the pétition. This fact 
is not determinative of the rights or remédies of the trustée, but it is 
essential that it be kept in view for the purpose of discussing the ques- 
tion of procédure. The respondent D. G. Rhodes, in strict obédience 
to the terms of the writs of exécution issued from the state court hav- 
ing jurisdiction in the premises had, prior to the filing of the pétition 
in bankruptcy, levied upon and taken into his possession the property 
of the défendant. For the purpose of executing the writ, the title to 
the property of the corporation was thus vested in him. He was pro- 
ceeding, as was his duty, to sell the property for the purpose of satis- 
fying the judgments, when the pétition in bankruptcy was filed. 

Counsel for the trustée strongly insists that, upOn the facts certified 
by the référée, and conceded by the respondents, the courts may, by a 
245 F.— 24 
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summary proceeding order, and by appropriate proceedings compel, 
respondents to pay over to the trustée the proceeds of the sale of the 
goods. Of course, upon the finding that neither of them had such. 
proceeds in their custody, or under their control, either at the tiine of 
the adjudication or since that date, the logical resuit of his contention 
leads to the further conclusion that, upon their failure to do so, they 
may be attached for contempt. Unless this be true, the court is invited 
to do a vain thing, because it is manifest that they hâve not the ability 
to comply with the order which the court is asked to make. It is there- 
fore necessary, before proceeding further in the discussion, to examine 
and endeavor to fix the extent of the power of the court to entertain 
this proceeding. 

The power vested in the court of bankruptcy to entertain the péti- 
tion of the trustée and grant the relief, it is alleged, is found in section 
2 (7) of the act : 

"To cause the estâtes of bankrupts to be collected, reduced to inoney, 
• * * and détermine controversies in relation thereto." Oomp. St. 1916, § 
9586. 

This section, in connection with the provisions of section 23b, came 
under discussion in Bardes v. Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 
44 L. Ed. 1175. In White v. Schloerb, 178 U. S. 542, 20 Sup. Ct. 
1007, 44 L. Ed. 1183, it was held: 

"That the • * * court of bankruptcy was authorized to compel persons, 
who had forcibly and unlawfully seized and taken out of the judicial custody 
of that court property which had lawfuUy corne Into its possession as part 
of the bankrupt's property, to restore that property to Its custody." 

This language was used in response to the spécifie question submitted 
by the Circuit Court. In Bryan v. Bernheimer, 181 U. S. 188, 21 Sup. 
Ct. 557, 45 L. Ed. 814, the property, which had been transferred by a 
gênerai assignaient for the benefit of creditors nine days before the ad- 
judication, was in the possession of the purchaser at the sale made by 
the assignée. In a summary proceeding, the purchaser consenting to the 
form of prociedure, the summary proceeding was sustained. In Mueller 
V. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405, it appearing that 
the défendant held money "as the agent of the bankrupt, and without 
any claim of adverse interest in himself," the power of the bankrupt 
court to order its payment to the trustée of the bankrupt was sustained. 
In that case it appeared that E. B. Nugent was adjudged bankrupt 
March 23, 1900, upon the pétition of his creditors filed February 19, 
1900. On February 9, 1900, he delivered to his son, W. T. Nugent, 
$4,133.45 to hold as his agent. On February 14, 1900, he delivered to 
his said son a check for $12,000, the proceeds of which, at the time of 
the adjudication and of the institution of the proceeding, remained in 
his hands as agent of the bankrupt. The référée found that the re- 
spondent had the money in his hands as agent or bailee only. He was 
ordered to pay it over to the trustée, and upon refusai to do so was at- 
tached for contempt. The order was affirmed. It will be observed 
that in each of thèse cases the property, or money, was in the posses- 
sion, and under the control, of the respondents. 
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In Louisville Trust Co. v. Comingor, 184 U. S. 18, 22 Sup. Ct. 293, 46 
L,. Ed. 413, it appears that certain persons made an assignment for the 
benefit of their creditors to one Comingor ; that he proceeded to exé- 
cute the trust, selUng the property and disbursing the larger portion of 
the fund, reserving his commissions. Within four months from the 
date of the assignment, the assignors were adjudged bankrupt, and the 
Louisville Trust Company appointed receiver. After some litigation 
in the state courts, not afïecting the question of jurisdiction, the référée 
made an order requiring Comingor and his counsel to appear and 
show cause why they should not pay over to the receiver the amount of 
his commissions and fées received by his counsel. They challenged the 
power of the référée to entertain the summary proceedings, and re- 
spondent showed that he had retained $3,398.90 of the proceeds of the 
sale of the property assigned to him on account of his commissions 
before any barikruptcy proceedings were instituted and had without any 
order of the court paid his counsel $3,200. The référée held the re- 
sponse insufficient and made the rule absolute. Upon pétition for re- 
view, the order of the référée was affirmed. This was revefsed by the 
Circuit Court of Appeals, and this judgment affirmed by the Suprême 
Court. 

The next case, in order of time, is Clarke v. Larremore, 188 U. S. 
486, 23 Sup. Ct. 363, 47 L. Ed. 555. In view of the weight attached 
to this décision by counsel for the trustée to sustain this proceeding, it 
will be well to state concisely the facts: Petitioner, on March 6, 
1899, recovered judgment against one Kenney for a large amount. 
Execution was issued on the judgment and levied on his property and 
sale made thereunder, March 15, 1899. Shortly after the levy of the 
exécution one Abbett sued out a writ of attachment against Kenney 
and caused it to be levied on the same stock, charging that the judg- 
ment against Kenney was fraudulent. Abbett commenced, in aid of 
his attachment, an injunction suit for the purpose of preventing the 
further enforcement of the judgment, and obtained a temporary or- 
der restraining the sheriff from paying to petitioner the money derived 
from the sale of Kenney's property. The restraining order was va- 
cated April 13, 1899. On the same day, and before the sherifï had 
returned the exécution, or paid the money collected on it, a pétition in 
involuntary bankruptcy against Kenney was filed in the District Court, 
and an order made by the District Judge restraining the sheriff from 
paying the money to Clarke, the exécution creditor. Kenney was there- 
after adjudged bankrupt, and the plaintiff appointed trustée. The 
judge thereupon made an order directing the sheriff to pay the money 
in his hands derived from the sale of the property of KeAney to the 
trustée. It was held that, when Kenney was adjudged bankrupt, the 
lien obtained by the levy of the exécution was rendered null and void, 
and the property levied upon discharged; that the money receiyed 
by the sheriff took the place of the property. To the contention that, 
upon the sale, the money became the property of the creditor, and 
not of the défendant in exécution, it is said : 

"The writ of exécution had not been fully executed. Its command to the 
sheriff was to seize the property of the judgment debtor, sell it, and pay ti^e 
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proceeds over to the créditer. The time witMn whlch that was to be done 
had not elapsed, and the exécution was still in his hands, not fuUy executed. 
The rlghts o£ the créditer were stlll subject to interception. * * * A dif- 
férent question mlght hâve arlsen if the writ had been fuUy executed by pay- 
ment to the exécution créditer." 

The learned justice is careful to say that the décision of the ques- 
tion is not before the court, "and may dépend on many other consid- 
érations." The opinion carefully restricts the décision to the facts 
apparent upon the record. 

In Whitney v. Wennam, 198 U. S. 539, 25 Sup. Ct. 778, 49 L. Ed. 
1157, the trustée filed a bill in equity against défendants, who had the 
possession of property belonging to the bankrupt and the proceeds 
of property which had been sold. The jurisdiction of the court to 
entertain the bill was sustained. In First Nat. Bank v. Title & Trust 
Co., 198 U._ S. 280, 25 Sup. Ct. 693, 49 L,. Ed. 1051, in the fourth 
headnote it is said : 

"The bankruptcy court is witheut jurisdiction to détermine adverse claims 
to property not in the possession of the assignée in bankruptcy, by sunimary 
proceedings, whether absolute title or only a lien is asserted." 

In Babbitt v. Dutcher, 216 U. S. 102, 30 Sup. Ct. 372, 54 L. Ed. 402, 
17 Ann. Cas. 969, an order in a summary proceeding was sustained, 
directing the delivery to the trustée of the books and records of a 
bankrupt corporation. In Murphy v. Hofman Co., 211 U. S. 562, 29 
Sup. Ct. 154, 53 L,. Ed. 327, the property of the bankrupt, being in the 
possession of the receiver of the court, was seized by a sherifï, pur- 
suant to a writ of replevin issuing f rom the state court against the bank- 
rupt. Mr. Justice Moody, discussing the question presented upon the 
claim of the trustée, said : 

"Where a court of compétent Jurisdiction has taken property into its posses- 
sion, through its offlcers, the property is thereby vi^ithdrawn from the jurisdic- 
tion of ail other courts. The court, having possession of the property, bas an 
aneillary Jurisdietlon to hear and détermine ail questions respecting the title, 
possession, or control of the property. In the courts of the United States thls 
aneillary jurisdiction may be exercised, though it is not authorized by any 
statute. The jurisdiction in such cases arises out of the possession of the 
property and is exclusive * • * of ail other courts, although otherwlse the 
controversy would be cognizable in them. • * * When the court of bank- 
ruptcy, through the acts of its officers, such as référées, receivers, or trustées, 
has taken possession of a res, as the property of a bankrupt, it has aneillary 
Jurisdiction to hear and détermine the adverse claims of Etrangers to it, and 
• * * its possession cannot be disturbed by the process of another court." 
Hébert v. Crawford, 228 U. S. 204, 33 Sup. Ct. 484, 57 L. Ed. 800. 

It will t>e observed that, in each of the cases cited, the court, sus- 
tairiing summary proceedings by the bankrupt court, éither the re- 
spondent had in his possession, at the time of the adjudication, the 
property clàimed by the trustée or its proceeds, or had interfered with 
the possession of some bfficer of the bankrupt court. In none of thém 
had the property", or its proceeds, passed out of the possession or be- 
yond the control of respondents, before the adjudication, or the insti- 
tution of the summary proceeding; they had thé ability t» cdmply 
with the order to deliver the property or pay over the money received 
by them at the time it was made. In Re Rathman, 183 Ped. 913, 106 
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C. C. A. 253 (C. C. A. 8th Cir.), Judge Sanborn reviews ail of the 
décisions, and discusses exhaustively the cases in which a summary 
proceeding may be resorted to. In that case the bankrupt, more than 
four months prior to filing the pétition, executed mortgages to the 
respondent on real and personal property to secure his promissory note. 
Thereafter, and within four montlàs of the filing of the pétition, he 
executed a gênerai assignment to another person, with the approval 
of respondent, transferring and assigning the same property covered 
by the mortgage. The assignée took possession of the property; he 
sold a part of the personal property, a stock of merchandise; and 
that portion which he did not sell he delivered to the trustée in bank- 
TUptcy. Between the date of the assignment and the sale, the pétition 
for adjudication of the mortgagor and assignor was filed. A fore- 
closure proceeding was instituted in the state court, and the real estate 
and a portion of the personal property brought to sale and purchased 
by respondent. The trustée filed a pétition before the référée, and 
he issued an order to respondent to show cause why the chattel mort- 
gage and the certificate of sale of the real and personal property should 
not be avoided, and why he should not pay to the trustée the value of 
the mortgaged personal property that he bought at the foreclosure 
sale. The trustée also asked for orders touching the sale of the real 
estate, but for the purposes of this case this is immaterial. The re- 
spondent challenged the jurisdiction of the référée. The judge states 
the question raised by the record, saying that the trustée did not ask 
the possession, and the respondent was not called upon to show cause 
why he should not deliver the possession, of any property to the 
trustée : 

"What the trustée asked by the pétition was the final adjudication of (1) 
his claim to recover of the respondent, for the latter's alleged conversion of 
the Personal property which he bought at the foreclosure sale thereof, the 
légal damages in conversion, the value of the property converted, at the tim» 
of Its conversion." 

This language describes the character of the claim made by the trus- 
tée hère, the only difiference being that there the respondent had in 
his possession the property, and hère respondents hâve neither the 
property nor its proceeds. The judge, after reviewing the décisions 
of the Suprême Court, says: 

"How, then, may the trustée escape from the décisions that hâve been cited, 
frorh the déclarations of the Suprême Court that the jurisdiction of the bank- 
ruptcy court summarily to détermine claims to liens upon, and title to, proper- 
ty clalmed as a part of the bankrupt, arises eut of its aetual possession of the 
property, * * * and is exclusive of ail other courts, because the aetual 
possession draws to it the légal custody of the property, although otherwise 
such claims would be cognizable by other courts" — clting a number of cases. 

The judge proceeds to state the contention of the trustée that the 
filing of the pétition in bankruptcy, foUowed by the adjudication, with- 
out more, gave the bankruptcy court constructive possession of the 
property and vested it with jurisdiction to détermine ail claims of title 
to liens upon it, although the aetual possession of it was never acquired 
by the bankruptcy court. He discusses the contentions seriatim, in the 
light of the decided cases. In regard to the claim, made hère, that 
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"the filing of tlie pétition is a caveat to ail the world, and in effect an 
attachment and injunction," he says: 

"But the later décisions of the Suprême Court adjudge that this statement 
applies only to parties who hâve no substantial clalm o£ a lien upon or title 
to the property of the bankrupt, and that, against those who hâve such claims 
of esisting liens or tltles when the pétition in bankruptcy is flled, that flling 
Is neither a caveat nor an attachment, that It créâtes no lien, and that until 
the bankruptcy court, by some act of one of Its offlcers, takes actual possession 
of the property, or makes such clalmants parties to the proceeding by some 
order or process, or notice of the proceeding, comes to them, their liens, tltles,. 
and remédies are unaffected thereby, and they are strangers to the proceeding"' 
— citlng a number of declded cases. 

Conceding that the bankruptcy court may, and upon application 
would, upon the filing of the pétition, hâve issued an injunction re- 
straining the sheriff from selling, and, if necessary, hâve appointed a 
receiver to take possession of the property, and thereby brought it with- 
in its jurisdiction, the court was not asked to do either, although coun- 
sel for petitioning creditors w^ell knew that it was advertised to be sold 
under the exécutions on February 26, 1917. Judge Sanborn states 
forcibly and clearly the conclusion to which the contention would re- 
sult — ^that, if correct in ail cases, it excludes the jurisdiction of every 
other court, and gives the bankruptcy court the power to détermine,, 
summarily, ail claims to liens upon, or interests in, the property in such 
custody : 

"But thIs theory flles In the face of the settled rule, repeatedly announced 
by the Suprême Court, that the actual possession by the bankruptcy court Is 
the Indispensable condition of Its exclusive and of its suraraary jurisdiction" — 
quotlng the language used by the court In Bardes y. Bank, supra. 

The learned judge thus concludes his examination and review of the 
decided cases : 

"Hère Is the touchstone of the exclusive and of the summary jurisdiction of 
the bankruptcy court to détermine the merits of adverse claims to liens upon, 
and titles to, property claimed to belong to the bankrupt. It is the taklng pos- 
session of the property, as the property of the bankrupt, by the act of som& 
ofBcer of the bankruptcy court, such as a référée, a receiver, or a trustée." 

The court dismissed the proceeding upon the ground that the court 
had never, through its oificers, taken possession of the property, and 
upon the f urther ground that respondent was an adverse claimant. In 
Clay V. Waters, 178 Fed. 385, 101 C. C. A. 645, 21 Ann. Cas. 897, 
Judge Sanborn carefully stated the grounds upon which the summary 
jurisdiction rested, in strict accordance with his opinion in the Rath- 
man Case. In Stone v. Mark, 227 Fed. 975, 142 C. C. A. 433, he said 
that subséquent décisions had not persuaded to any modification of the 
conclusions reached in the Rathman Case. 

A careful examination, with the aid of the well-prepared briefs of 
counsel, hâve failed to disclose any case in which a summary proceed- 
ing has been sustained, when the respondent had not interfered witk 
the possession of the property after it had corne into the possession of 
the court through its officers, or, as in the Nugent Case, held the prop- 
erty as agent of the bankrupt. In thèse cases the respondent is a mère 
bailee or agent of the bankrupt. As pointed out in Clarke v. Larre- 
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more, supra, Judge Brewer leaves the question open when the sherifï 
had paid the money over to the creditor, with the significant observa- 
tion that its décision "would dépend upon many other considérations." 
De Friece v. Bryant (D. C.) 232 Fed. 233, relied upon by the trustée, 
was a suit in equity; no question of the summary jurisdiction was in- 
volved. The judge said: 

"Hère the relief sought is not by summary proceedlng. It Is sought by a 
plenary or independent suit. This is the only way in which it is obtalnable in 
any court. It is not obtainable anywhere by proceedings of a summary char- 
acter," 

In discussing one phase of the bill, the learned judge asserts the pow- 
er of the court, in case the trustée has possession of the property, to 
protect it f rom interférence by appropriate proceedings. 

An examination of the facts appearing in the décisions cited by the 
trustée does not disclose any case in which the respondent has not the 
property claimed by the trustée, or its proceeds, either in his possession 
or under his control. In Re Breslauer (D. C.) 121 Fed. 910, it ap- 
peared that respondent obtained a judgment against Breslauer within 
four months of the filing of the pétition in bankruptcy, and the sheriff 
sold the property under exécution on August 11, 1902, and, after de- 
ducting his commissions, paid over the balance to the respondent. 
"The money paid over by the sherifif to the bank [respondent] was de- 
posited by itself, and a certificate * * * issued therefor in the 
name of the bank. The fund has been kept separate." Judge Ray 
held that, upon the adjudication in bankruptcy, the judgment became 
null and void, as did the levy and sale thereunder, and the property it- 
self, or its proceeds, may be foUowed and reclaimed by the trustée, in 
whom the title thereto vested on the 12th day of August, 1902," that 
being the date of the adjudication, and ordered the money paid over 
to the trustée. It is not necessary, for the purpose of this discussion, to 
say more than that the fact that the money, the proceeds of the sale, 
was "kept separate," and its delivery, or payment over to the trustée, 
within the power of the respondent, clearly, and in a most essential re- 
spect, distinguishes the case from that disclosed in this record. 

Attention is called to the citation of the case by Judge Lambdin, in 
Dreyer v. Kicklighter (D. C.) 228 Fed. 744. That was a bill in equity 
to set aside a sale made by a sheriff, upon the ground that it was not 
properly conducted and that défendant, purchaser, was not a bona fiide 
purchaser. The sale was set aside upon terms. It appeared that the 
money derived from the sale had been paid over to the plaintifï in the 
exécution. While in no respect relevant to the questions in issue and 
decided, the judge, referring to the fact that the money had been paid 
to the plaintifï in the exécution, said : 

"The trustée, however, is entitled to collect this amount baclj as a voldable 
préférence from the plalntiff in fl. fa." — ^to whom the constable paid over the 
money, citing the Bresslauer and Larremore Cases, supra. 

The proposition advanced hère is not presented in that case, nor was 
it in either of the cases cited, and was expressly excluded in the Larre- 
more Case. In Re Kenney (D. C.) 95 Fed. 427, the sherifï sold the 
property of the bankrupt under an exécution issued upon a judgment 
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rendered within a month before the pétition was filed. A stay was ot- 
tained against the payment of the money to the plaintiiif. Clarke v. 
Larremore, supra, was an appeal f rom the order of Judge Brown. 
See, also, In re Kenney (D. C.) 97 Fed. 554. This procédure was open 
to petitioning creditors hère. 

The learned counsel for trustée insists that the filing of the pétition 
places ail of the property of the bankrupt in custodia legis, and that, 
theref ore, the sale by the sherifï was a disturbance of , an interférence 
with, the possession of the court, and therefore a contempt of such 
court. It is undoubtedly true that the Suprême Court bas used the lan- 
guage quoted in a number of décisions, as it bas frequently said that 
filing the pétition, from the time it was filed in the clerk's office, oper- 
ated as an attachaient upon the property bf the bankrupt — an injunc- 
tion against its transfer. Pollowing this statement, counsel say that 
the deputy sheriff, before making the sale, was notified of the filing of 
the pétition, and that by bis further action he and the other respondents 
particeps criminis hâve made themselves liable to an attachment for 
contempt, of which they can purge themselves only by paying the pro- 
ceeds over to the trustée ; that if, by paying the money over to the plain- 
tififs in the exécution, they hâve rendered themselves unable to deliver 
the money received from the sale, they can be discharged only by 
showing their inability, from any source, to comply with the order of 
the court. Thèse propositions are entitled to serious considération. 
Their adoption, with the logical results, are of grave import to the re- 
spondents, and others similarly situated. 

While the courts bave uniformly held that the filing of the pétition 
in bankruptcy opérâtes as an attachment of the bankrupt property, and 
that from such time it is in custodia legis, it will be observed that in ail 
of thèse cases, either, as in Mueller v. Nugent, supra, the property 
sought to be reached was in the possession of the bankrupt, or the re- 
spondent as his agent or bailee, or, as in the Larremore Case, the sher- 
ifï, or the trustée, pursued his remedy for its recovery by a plenary 
suit. In Bank v. Cox, 143 Fed. 91, 74 C. C. A. 285, the trustée brought 
an action of assumpsit against the attaching creditor, to whom the pro- 
ceeds of the sale had been paid. Acme Harvester Co. v. Lumber Co., 
222 U. S. 300, 32 Sup. Ct. 96, 56 L. Ed. 208, was an adversary suit in 
the State court brought to the Suprême Court upon a writ of error. In 
Fairbanks Scales Co. v. Wills, 240 U. S. 642, 36 Sup. Ct. 466, 60 h. 
Ed. 841, the property in controversy was in the possession of the plain- 
tifï. The controversy involved the question of priority of claim. 

Counsel insists that, unless the trustée may, by summary proceed- 
ings, enforce his rights, he will be without remedy, or, if compelled to 
resort to a plenary action, he will be subjected to expense and delay. 
The argument, while not without force, is addressed to the question of 
eonvenience. The answer to it is foUnd in the ample provisions found 
in the Bankruptcy Act for protecting the property of the bankrupt be- 
tween the date of filing the pétition and the adjudication and élection 
of the trustée. Collier on Bankruptcy flOth Ed.) 36-66, Bryan v. 
Berkheimer, 181 U. S. 188, 21 Sup. Ct. 557, 45 L. Ed: 814; In re Hor- 
stein (D. C.) 122 Fed. 266. Thèse remédies are usually— it may be said. 
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uniformly — resorted to. The fact that a careful examination of the 
Fédéral Reports fails to disclose any case in which, upon f acts, similar 
to those disclosed hère, a summary proceeding has been instituted, is 
significant. Upon the "reason of the thing," and upon principle, the ob- 
jections to the procédure are very strong. Jurisdiction in summary 
proceedings, being of statutory authority, and based upon necessity to 
prevent threatened loss to the rightful owners of property, or défiant 
disobedience to the orders and decrees of courts, should not be enlarg- 
ed by construction or implication. Ample procédure is prescribed by 
the Bankruptcy Act for the protection of the rights of the trustée. If 
the proceeding may be sustained, the respondent deputy sheriff is sub- 
jected to imprisonment as for a contempt of the court for executing 
the lawful process of the state court, in the absence of any injunction 
or other order from the fédéral court. He consulted his attorney, not 
the attomeys of the plaintiffs in the exécution, sold the property, and 
promptly paid the money into the clerk's office, as he was directed by 
the writs to do. One of the attorneys for the petitioning creditors was 
présent when the money was paid to the clerk. He gave no notice of 
objection to the course pursued. The proceeding against this respond- 
ent was properly dismissed. 

The respondents Langston, Allen & Taylor, in strict conformity to 
their professional duty, obtained judgment and caused exécutions to 
issue thereon, before any proceeding in bankruptcy was instituted. 
They were under no obligation to suspend the enforcement of the ex- 
écutions until other creditors decided whether they would file a péti- 
tion against the debtor. Certainly, in receiving the money from the 
clerk for their clients, they were guilty of no violation of the Bank- 
ruptcy L,aw. It is conceded that they held the money for several days, 
during which the attorneys for petitioning creditors and the attorney for 
Cox-Rackley Company were debating whether the pétition should not 
be abandoned. They were, it appears, considering a proposition of 
compromise, to which respondents were not parties. No application 
was made for an injunction, or the appointment ôf a receiver, nor were 
the respondents requested to retain the money. As was their duty, 
and without any purpose of committing a contempt of the court, they 
remitted the amount, less their commissions, to their clients. Whether 
the sherifï, or the other respondents, are liable in a plenary action to 
the trustée for the value of the property sold, or for its proceeds as 
for a conversion, is not before the court. The décision of this question 
"may dépend upon many other considérations." 

The sole question presented and decided is that, upon the facts certi- 
fied by the référée, the court is without jurisdiction to entertain the 
summary proceeding. 
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THE AD AH, 

(District Court, E. D. New York. July 31, 1917.) 

1. Shipping <S='121(2) — Sinking of Scow — Seawoetiiiness. 

A deck scow, whlch slnks while being loaded by reason of ordlnary 
leaking through open seams, although she Is listed, so tbat one rail Is 
even wlth the water, is unseawortby, and may be llable for the cargo lost. 

2. Shipping ig=>e2 — Ohabteb of Lighteb — Eesponsibility foe Master. 

A charter of a scow with her captaln for llghterage purposes is not a 
démise, in a complète sensé of making the captain the servant of the 
charterer for ail purposes. 

3. Shipping <S=»58(2) — Capsizing of Liohtbe — Seaworthiness. 

The capsizing of a deck scow, just after the completion of her loadlng 
from a steamship, lield, on the évidence, not due to leaky condition or 
unseaworthiness in any other respect for which the owner was liable. 

4. Shipping i©=»123 — Capsizing of Lighter — Négligent Loading. 

The capsizing of a lighter and loss of her cargo held due to the négli- 
gence of the contracting stevedore in faillng to properly trim the cargo. 

5. Shipping <g=s>123 — Stowing Cargo — Dtjty of Stevedore. 

Stevedore is liable to deposit cargo safely, even If not under contract 
to trim. 

6. Shipping ®=5200(3) — Limitation of Liabilitt. 

The respondents may so raise atHrmative issues as to try the Issues 
between each other in a liability limitation, which would otherwlse not 
raise the question of négligence. 

In Admiralty. Pétition of Charles A. Fox, as owner of the deck 
scow Adah, for limitation of liability. De.cree for petitioner. 

Foley & Martin, of New York City (William J. Martin and George 
V. A. McCloskey, both of New York City, of counsel), for petitioner. 

Burlingham, Montgomery & Beecher, of New, York City (B. W. 
Wells, of New York City, of counsel), for the Uller. 

Alexander & Ash, of New York City, for Jacobus & Grauwiller. 

Harrington, Bigham & Englar, of New York City, for Béer, Sond- 
heimer & Co., Inc. 

Kirlin, Woolsey & Hickox, of New York City (John M. Woolsey and 
Robert S. Erskine, both of New York City, of counsel), for Brady & 
Goie, Inc. 

CHATFIELD, District Judge. The deck scow Adah capsized, with 
a cargo of copper concentrâtes, on the morning of April 24, 1915. 
By pétition to limit liability, the owner of the Adah has brought ail 
the parties concerned into court, and the various issues hâve been 
completely tried. The relations of the various parties and the déter- 
mination of responsibility will be reserved until the cause of the 
capsizing and the primary responsibility therefor hâve been considered. 

The Adah was a new deck scow, 1 12 f eet long by 33 f cet beam, and 
having an outside depth amidships of 10 feet. She had been well con- 
structed, of good material, by compétent builders, and finished in De- 
cember, 1914. She lay in the water at a dry dock in Brooklyn, pro- 
tected by other vessels from exposure to storm and wind, until about 
the lOth of April, 1915, when she was chartered by Jacobus & Grau- 

@=3For other cases see same topic & KBY-NUMBBR la ail Key-Numbered Dlgests & Indexes 
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willer fo carry cargoes of copper concentrâtes from steamships which 
were to dock at Freeman street, Greenpoint. From this point the ore 
was to be taken to the réduction plant at Chrome, N. J. This ore is of 
a consistency resembhng moist clay, or sticky, damp, hard mud. It 
is extremely heavy and sluggish in movement, being so solid as to be 
only plastic, and is brought from Cuba in the holds of cargo vessels, 
from which it is removed in buckets slung overboard at the end of a 
derrick boom. 

The Adah was being loaded alongside the steamship UUer, which 
had much higher sides than the lighter, even when the loading was 
started. The derrick was lashed firmly in place, and the stevedores 
moved or caused the scow to be moved along the side of the vessel, in 
•order to bring the place where the load from the bucket was to be 
dumped under the fall. The testimony is that this bucket could be 
swung some 5 f eet from one side to the other ; but the loads were 
dumped so as to continually create a ridge about one foot to port of 
amidships. The Adah was fastened to the vessel by two spring Unes 
and two breast lines, the breast Unes running to the starboard or outer 
side of the scow ; and some two hours bef ore the loading was finished 
the Adah had a list to port, or toward the vessel, sufficient to bring her 
rail down to the surface of the water. 

Cargo was placed on during those two hours at the rate of about 
25 tons per hour. According to the figures of the Adah, obtained by 
subtracting the amount delivered from the amount tabulated and billed 
as going into the UUer, the Adah then had on board a load of 745 
long tons, Figuring from actual displacement, the Adah was able to 
carry, before her decks would be awash, an amount of 770 odd tons, 
and if, as some of the witnesses testify, the port rail was even with the 
water amidships, while the starboard rail was 2 feet or 2y% feet out of 
water, the load, if the boat were floating f reely in that position, would 
amount to about 650 tons. 

It is thus certain that the Adah must hâve been supported by some- 
thing besides her own displacement, if she was carry ing 745 tons and 
displacing but 600-odd tons of water. Further, it has been proven be- 
yond dispute that a load of 650 tons would not render the Adah un- 
stable, even if so placed as to bring one rail, at amidships, even with the 
surface of the water. In f act, the load of 745 tons, with one rail even 
with the water, would not put the Adah in unstable equUibrium. Thera 
is no dispute about the foregoing propositions, nor is there any great 
dispute as to the movements of the boat herself , but the principal con- 
tradictions occur with respect to the actions and statements of the 
witnesses at the time. 

The captain of the Adah testifies that he objected to the way the 
Adah was being loaded, that the stevedore paid no attention to his ob- 
jections, that he thought the list dangerous, and ultimately went on 
board another barge to avoid accident. The stevedores used a steel 
cable fastened to a winch upon the vessel to start the Adah forward 
when she was fuUy loaded and when the Unes were cast off. This was 
the method in which the scow had been moved previously. The tide 
at the time was running to the north under the dock alongside which the 
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Uller was moored; the steamship being bow in and havjng her star- 
board side to the wharf. The tide was thus running through the piling 
of the wharf, past the bow of the steamer, and also under the steamer, 
before reaching the Adah, while she was lying alongside. One of her 
Hnes was carried to the pier ahead of the steamer, and then around 
the bulkhead, so as to draw the Adah a little upstream and to shore 
after she was started by the cable from the steamer. As she moved 
out ahead of the steamer, and was caught by the tide sweeping past 
the bow of the steamer, she began to go under at the stern port corner. 

Evidently the shifting of her load and the effect of water running 
in over the side capsized her almost immediately, for in so doing she 
turned bottom up ; but, while turning, her starboard rail went high 
enough out of water to land up over the rail on the deck of the 
Uller, and the starboard rail was evidently torn off as the boat slid 
dovifn into the water. One of the witnesses testilies that she rocked 
both ways ; but, if so, it does not change the testimony as to the cause 
of the occurrence, and ail of the other witnesses agrée that, when the 
boat started to turn to port, she continued until she went clear over. 

Much testimony has been introduced as to whether a boat of this 
âge could hâve become unseaworthy through détérioration of the 
caulking in her seams above the water line. The testimony is ail to 
the effect that the Adah had not been leaking up to a very short time 
before the accident. Her captain testifies that he tried with a pump in 
the stern port corner a very short time before the accident and could 
get no water. If leaking occurred, it must hâve been because of open- 
ing of the seams above the ordinary low-water line, under the influence 
of the heavy deck load and the list to port. 

[1] A seaworthy boat is intended to undergo such loads and lists, 
and if the accident occurred from ordinary leaking through open 
seams, the Adah would be responsible herself for the results of the 
accident. U. S. Metals Refining Co. v. Jacobus, 205 Fed. 896, 124 
C. C. A. 209; The Edwin I. Morrison, 153 U. S. 199, 14 Sup. Ct. 823, 
38 h. Ed. 688; The Caledonia, 157 U. S. 124 15 Sup. Ct. 537, 39 
L. Ed. 644-. The question of right to limit liability would then arise. 
The Loyal. 204 Fed. 930, 123 C. C. A. 252; Benner Line v. Pendle- 
ton, 217 Fed. 497, 133 C. C. A. 349. If this défense to the présent 
action had been insisted upon in limine, the issues as to fault might 
hâve been postponed until its détermination. But ail the parties hâve 
joined in the hearing on the merits, and, if the fault be not laid upon 
the Adah, the right to limit liability is of no importance. 

A number of witnesses hâve testified that no such accident could 
happen unless water were présent in the hold of the vessel, and no 
explanation of the présence of water has been suggested, except from 
possible leaking, or from the situation presented by the list, and the 
conséquent handling of the boat in removing her from the side of 
the Uller. Those witnesses who testify that such an accident could 
not happen from overloading, and that a boat could not turn turtle 
without the présence of water in her hold, draw the conclusion that 
the boat must hâve leaked, as they exclude in their premises any other 
.source for the water which they conclude must hâve been présent. 
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The owner of the Adah seeks to deny the présence of water from leak- 
ing, and also dénies the présence of any water in the hold, unless it 
came there after the deckload had brought the port rail to the surface 
of the water, and after the captain had sounded with his pump, but 
half an hour before the accident. 

The weight of the load of concentrâtes is, of course, inclusive of 
any additional water absorbed by the concentrâtes, if the port rail 
was below the surface to a sufïîcient extent to allow the water to reach 
the ore. In this way some additional weight could hâve been added 
to the cargo before the ore became wet enough to slide. The testimony 
of ail the witnesses is to the effect that the port stern corner of the 
Adah was low from the load at the stern, but that the hatchways in 
the stern deck, which were open, would not be reached by water com- 
ing over the rail, until the boat had listed to a point where she would 
ordinarily dump her cargo. In fact, some of the experts testify that 
the boat could not list to a sufficient extent to put either stern hatch 
under water before the cargo would be substantially dumped off. 
But this cargo was sticky, and would not slide, and the witnesses agrée 
that the boat went on over before the load moved. 

A remarkable pièce of testimony was given by one of the stevedores, 
who said that, just as the accident happened, he was called by the 
captain to corne and listen at the rear hatch. He heard water running 
with a "terrible noise." The sound so alarmed the captain that he 
went to call the stevedore. The witness, however, stayed on the ves- 
sel, which almost immediately turned over, and he had to jump into 
the water. The évidence shows that the lighter, when it overturned, 
went up over the side rail of the vessel at such a point that the end of 
the scow could not hâve moved much beyond the bow of the vessel, 
up to that time. The witness, who testifies to the sound of water 
running in, was looking in the port hatchway in the stem deck. He 
States that at that time no water was running over the deck, and yet, 
according to ail the witnesses, the vessel already had a heavy list, and, 
immediately on being moved, settled at the stem so that she was ap- 
parently tripped ; that is, her stern port corner went under the water, 
which then poured into the hatchway and caused the overturning. 

If, as stated by the experts for the respondents, the load would 
hâve dumped before the vessel rolled over, unless water in the hold 
caused the stern to settle so as to let water in the hatch, it is impossible 
to conclude that water from leaking was just running aft. The ves- 
sel had been down at the stern and listed to port for two hours, and 
during that time had been pumped, and no water found. Either some- 
thing happened from the strain caused by the différent conditions al- 
ready described, so as to let in water in large quantity, or the water 
poured into the hatch. In either way a condition might be created 
which would hâve the eflfect of tripping the vessel and rolling her 
over before the cargo could dump, so as to allow the boat to come 
back to an even keel. 

While the Adah was resting alongside the veésel in the water, the 
eflfect of the breast lines to the outside of the scow would be merely 
to hold up the outer or starboard side of the lighter, and her displace- 
ment would cause her to roll ; but, if the port rail did not go under 



382 245 FEDERAL REPORTER 

water, the total displacement by the load, if the boat were f ree in 
the water, would still be less than sufficient to cause an overload. The 
only explanation, which is possible, of sustaining a greater load than 
would be indicated by the displacement in the water, is that the strain 
of the lines produced friction against the side of the vessel, and that 
the port side of the lighter may hâve caught upon the side of the ves- 
sel, so as to hold the scow suspended until the lines were cast off. 

Doubt is sought to be thrown upon the strength of thèse lines to 
sustain such a weight as would create any appréciable overload. But 
the actual parting strength of the lines in use cannot be accurately 
estimated, and in the face of the testimony that the boat had not been 
making water, and that the deckload was actually sufficient to put the 
boat below the point where she rested before beiiig moved, no other 
explanation has been suggested. It will be observed that, if the upper 
seams of the vessel had opened, so that water came in before the 
vessel was moved, it would hâve added weight, so as to cause greater 
displacement, and would hâve the effect of causing the scow to settle 
lower in the water than has been shown by the testimony, before the 
scow moved, unless even in this case the lines and the contact with 
the side of the vessel had held her up. 

It will be held, therefore, that the évidence does not show the prés- 
ence of any water in the scow, which would indicate leaking, before 
she was moved f rom the side of the vessel. It will also be held that 
the scow was overturned by the présence of a load which actually 
weighed more than the scow could carry under the circumstances, and 
with which she could be safely moved in the manner described, from 
the side of the vessel and across the swiftly running tide. If water 
then rushed into the vessel, it must hâve entered, either from the posi- 
tion in which the port rail was allowed to remain awash, or from the 
change in the equilibrium which was occasioned by the release of the 
vessel's support and the sudden movement given her by the wire cable, 
which started her quickly astem. It is argued that the tide did not 
run fast, as the boat was not carried to the other side of the slip. Evi- 
dently the Adah met some tide as she went by the end of the UUer, 
and this may hâve aided in the tripping. But, if not, we hâve no 
différent problem. 

[2] The captain of the scow cannot be held responsible for the ex- 
istence of the conditions shown, nor the manner in which the vessel 
was handled thereunder. The owner of the scow is responsible for 
the care of the scow by his captain, so far as the loading or observation 
of her carry ing capacity dépends upon matters peculiarly within his 
knowledge, andnot ascertainable by ordinary observation of the char- 
terers or of the stevedore. The charter is not a démise, in the com- 
plète sensé of making the captain the servant of the charterer for ail 
purposes. Hastorf v. F. R. Long-W. G. Broadhurst Co., 239 Fed. 852, 
C. C. A. . But in this case the captain was in no way négli- 
gent, and neither the owner nor the charterer is made liable by his 
acts. 

[3] The owner of the scow has sustained the burden of showing 
seaworthiness and proving a sufficient explanation of the accident, and 
upon the whole testimony the respondents hâve not established un- 
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seaworthiness or a leaky condition for which the owner is responsibk. 
The matter has passed beyond the stage of presumption. The over- 
tuming without explanation might of itself raise a presumption of un- 
seaworthiness or of tenderness. U. S. Metals Refining Co. v. Jacobus, 
supra; The Kathryn B. Guinan, 176 Fed. 301, 99 C. C. A. 639. But 
the testimony presented by the owner has more than rebutted such 
presumption, and has overcome even the évidence offered to show the 
présence of water in the vessel, for which the owner could be held 
responsible. 

[6] The pétition to limit liability should generally, therefore, resuit 
in a dismissal of the claims to the fund created and a finding in f avor of 
the petitioner as to his right to limitation. But the varions parties 
hâve made it necessary to consider their relations to the matter and to 
each other. Instead of disavowing responsibility and urging seaworthi- 
ness of the vessel, the charterers hâve contested the pétition and the 
right to limit liability, and hâve sought to pass on the claim which 
they would naturally deny, as if they were responsible therefor. The 
Uller has fought the pétition, in order to claim damages from the 
Adah, and thus has in eflfect excused the stevedores and cargo owners, 
but does not absolve the charterers. In fact, the steamer and cargo 
owners hâve begun actions in admiralty against the stevedores and the 
charterers, who in turn bronght in the owner, and thus caused him to 
limit liability. But, as has been already stated, in order to contest the 
pétition to limit liability by raising ail issues, the entire question has 
been tried in this case. The parties hâve ail opposed the petitioner as 
if liable themselves, and hâve in addition compelled him to prove for 
them the issues raised in the damage suits. 

[4, 5] The scow was chartered by Jacobus & Grauwiller, who fur- 
nished her to Béer, Sondheimer & Co. to carry this particular cargo. 
Béer, Sondheimer & Co. were under contract with the owners of the 
cargo to transfer this cargo, when received over the side of the vessel, 
and to deliver it at Chrome, N. J. The vessel was under agreement to 
furnish certain tackle and power for use of the stevedores, and there 
is no évidence in the case that there was any négligence on the part of 
the vessel, or defect in its furnishings, for which the vessel should be 
held responsible. In making the contract with the stevedores, .Béer, 
Sondheimer & Co. ref used to allow an extra charge for trimming the 
cargo, as the cargo was to be delivered from the buckets in such a way 
that trimming was thought to be unnecessary. The stevedores, there- 
fore, undertook to do no trimming beyond that of dumping the cargo 
upon the deck. But such a contract carries with it responsibility to so 
dump the cargo as to safely load the vessel. The testimony in the case 
indicates that the lashing of the derrick boom in a fixed position, and 
the rigging of the boom so that the load was deposited in a ridge to one 
side of the center, and so as to cause a list, proves a violation of the 
implied warranties created by the agreement to deliver the load safely 
upon the deck of the scow in such a manner as to enable the scow to 
safely receive and carry the amount which should be expected on ob- 
servation to be a proper load. 
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The testîmony shows that this was the first scow loaded from the 
vessel, and the first load of this material which thèse stevedores had 
handled. The load was of such a nature that it would not roU or fall 
as far from the line of dumping as would occur with dry material, 
like gravel or ordinary dirt. The material was plainly heavier and 
stickier than the ordinary material. For the handling of such ma- 
terial, and for its placing in the proper position, the stevedores were re- 
sponsible. The captain of the scow protested against the manner of 
delivery and the résultant position of the load. The stevedores paid 
no attention to this protest. The stevedores, also, were responsible for 
the maintenance of the Unes from the vessel and the use of those lines 
in moving the scow from the side of the vessel. 

No négligence has been shown on the part of Jacobus & Grauwiller 
in the carrying out of their çontract, and if their refusai to pay for 
trimming resulted in the création of conditions which made it unsafe 
for the stevedores to carry out the çontract literally, the remedy would 
not be a reckless continuance of loading, without regard to conséquenc- 
es. The stevedores, upon observing such a situation, should hâve dis- 
continued operating under the çontract, or should hâve performed the 
extra work necessary and settled responsibility therefor with the par- 
ies concerned. 

Considering the privities involved in the particular çontract shown, 
responsibility must rest primarily upon the stevedores, and secondarily 
upon Béer, Sondheimer & Co., who hired the stevedores to do the work. 
As the stevedores appear to hâve been in ail respects independent con- 
tractors, to an extent sufficient to cqver responsibility for the accident, 
the damage to the Uller can resuit only in a claim against the steve- 
dores, and, if they are unable to respond tO the same, against Béer, 
Sondheimer & Co. as surety therefor ; but no claim is proven against 
Jacobus Si Grauwiller or the Adah, and hence none against Fox, whose 
pétition to lirait should be granted, if liability did exist. 

The petitioners may hâve costs agairtst ail the parties, except the 
Uller. No costs to any other party as against the other respondents. 
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WHITEHEAD et al. v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. October 4, 1917.) 

No. 2»42. 

1. PosT Office <S=>18(4) — Use of Mails to Defeaud — Indictment — Desceib- 

iNG Feaud. 

Indictment under Pen. Code (Act March 4, 1909, c. 321) § 215, 35 Stat. 
1130 (Comp. St. 1916, § 10385), for the use of tlie mails to defraud, need 
Bût State the fraud wlth the technlcal détails required wlien swindllng or 
a like crime Is the subject of an indlctiuent ; a f raudulent design, whlle 
essential, belng only an élément of the ciime, and the gist thereof belng 
the use of the mails, though not necessarily with the resuit of consum- 
mating the design. 

2. Posr Office <g=:348(4) — Use of Mailb to Defeaud — Indictment — Néga- 

tions. 

The quoted language of the indictment for f raudulent use of the mails, 
charging that the scheme involved the misleading and decelving of the per- 
son Into the belief that he would, after a stated period, become entltled 
to and recelve a loan, "when in truth and in fact" (1) "the loan or re- 
serve fund would not be sufficient to provide sald loan for said con- 

tract holder in said period of months" ; (2) "and that he could 

not and would not, at the expiration of said tlme, recelve said loan" ; 
or (3) "It was altogether uncertain whether said contract holder would, 
at the expiration of sald period of time, be able to obtain said loan on 
offering said security" — is Intended to and does Indieate wherein and 
how the scheme devised was fraudulent, and satisfactorily supplies a 
neeessary élément in the description of the devlce, and is not open to 
objection of constltuting négations which are négative pregnants, con- 
junctive négations, and literal négations, and therefore void. 

3. PosT Office <S=>48(4) — Use of Mails to Defeaud — Indictment — De Mini- 

MIS. 

The indictment for using the mails to defraud, alleging that the contract 
holder was fraudulently misled into the belief that the contract provided 
that he could secure a loan in six months, and negativing such an effect 
for it, need not allège that he could not get his loan in a greater period, 
to escape the rule of de minlmia 

L PosT Office <®=48(4) — Use of Mails to Defeaud — Indictment — Quality 

OF SCIIEME. 

Ordinarily, at least, an indictment for using the mails to defraud is not 
subject to demurrer on the ground that the scheme is not apparently 
adapted to the accomplishment of the crime intended to be commltted, 
but the quality of the scheme is for the jury ; and such is the case where 
the scheme has the appearance of legality, is embelUshed wlth the légal 
phraseology and formality efficacious in concealing conséquences and 
creating confidence, uses language excellently conceived to mean one thing 
and croate the Impression that it means something else, and Important 
provisions, expressed in obscure language, are inconspicuously printed in 
small type on the back of the signed contract. 

6. PosT Office <S=48(4) — Use of Mails to Defeaud — Indictment — Desceib- 
ING Feaud. 

The Indictment for using the mails to defraud, in describing the fraud- 
ulent scheme, need not mention ail the auxlliary devices, and so, though 
the contract used récites that an application is a part of It, the Indictment 
need not set forth the application, which does not change the légal efCect 
of the contract 

$ss>For otber cases see sama topic & KEY-NUMBER la ail Key-Numbered Digesta & Indexe* 
245 F.— 25 
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6. PosT Office ©=48(4) — Using Mails to Defeaud — Indictment. 

There Is no conflict between "ténor" and "in substance," in an Indict- 
ment for fraudulent use of the mails, Introduclng a contract with tbe 
\Tords, "a contract of ténor in substance as follows," but "in substance" 
modifies "ténor," and Indicates that the contract is substantially as set 
forth. 

7. Cbiminal Law ©=51186(4) — Harmless Erboe — Indictment — Imperfections 

IN FORM. 

Eev. St. § 1025 (Oomp. St. 1916, § 1691), providing that an indictment 
presented in fédéral court is not to be deemed iusufficlent because of any 
defect or imperfection In matter of form only, which shall not tend to 
the préjudice of défendant, authorlzes observance of the dictâtes of 
common sensé. 

8. PosT Office «©=349 — Use of Mails to Defbaxjd — OSaracteb of Tbans- 

ACTioNs — Evidence. 

Thé circumstances in évidence on prosecution for use of the mails to 
defraud, the terms of the contract, thé character of the advertislng, the 
conduct of agents of the company, and correspondence between the Com- 
pany and persons mlsled by the agents held suffldent to establish the 
fraudulent character of the transactions, intended to give the appearance 
of being in gênerai those of a building and loan association. 

9. Obiminal liAW <&=3410 — Evidence — Declabation or Agents — Scope of 

Business. 

As establishing fraudulent Intent on prosecution of a company and Ita 
managers for use of the mails to defraud, statements of agents of the 
company to prospective purchasers of contracts are admissible; the évi- 
dence clearly Indlcatlng an establlshed course of business, and that 
the agents were expected to foUovr up the misleading advertislng and 
contract by suppression of facts and misrepresentations. 

In Error to the District Court of the United States for the North- 
ern District of Alabama ; Wm. I. Grubb, Judge. 

Lee A. Whitehead and others were convicted under Pen. Code, § 
215, and bring error. Affirmed. 

Walker Percy, Augustus Benners, and E. N. Hamill, ail of Bir- 
mingham, AJa., and Wm. S. Forrest, of Chicago, 111., for plaintiffs in 
error. 

Oliver D. Street, of Guntersville, Ala., for the United States. 

Before PARDEE, WAEKER, and BATTS, Circuit Judges. 

BATTS, Circuit Judge. Lee and F. A. Whitehead, L. P. Harris, 
and the Standard Home Company were indicted for fraudulent use 
of the mails. Each of the 42 counts of the indictment charged that 
the défendants devised a scheme involving "the sale of contracts"; 
the contracts having pertinent features as follows : 

(1) The purchaser paid at the time of the application $6, and was 
thereafter to pay $6 per month for 80 months. The first $6 were 
retained by the agent, and the first, second, and third monthly in- 
stallments by the company; $4.75 of each subséquent monthly in- 
stallment became a part of what was called a "loan and reserve fund," 
from which loans and cash settlements were made and certificates paid. 

(2) After the payment of 6 monthly installments the owner became 
"eligible" for a loan "in the order of his application" ; but if a loan 
were made before 12 monthly installments had been paid in, the bor- 

^ssFor otlier cases see sam» toplc & KEY-NUMBER lu aU Key-Numbered Digests & ladexe* 
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rower would hâve to advance a sum to make the total equal to 12 in- 
stallments. 

(3) "When the owner is entitled to a loan or funds to purchase a 
home," he furnishes the abstract, exécutes a mortgage, and pays there- 
after $7.50 per month and interest. 

On the back of the formai contract were "Benefits, Provisions, and 
Requirements." Of thèse the following may be pertinent: 

Section 6 gave the company 60 days to approve the property. Sec- 
tion 1 1 provided. that "no ofifîcer or agent of the company, gênerai, spé- 
cial, or state agent, has any authority to promise a loan." Sections 13, 
14, and 15 provide, after 12 consécutive monthly payments had been 
made, the owner might secure certifîcate for the amount which he 
had paid into the loan and reserve fund, together with 3 per cent, in- 
terest for the average time of the payment, which certificate would 
mature after 80 months, and draw 5 per cent, interest. After 12 
months the contract has a cash surrender value of 50 per cent, of the 
amount paid to the loan and reserve fund, together with 3 per cent, 
interest on the average time of payment. After 24 months the cash 
surrender value was 75 per cent, of the amount paid into the loan and 
reserve fund, together with 3 per cent, interest on the average time of 
payments. After 80 payments, the owner, "having refused the ac- 
ceptance of a loan, or not having received a loan," was entitled to with- 
draw "the amount of his crédit" from the amount paid to the loan 
and reserve fund, with "his pro rata eamings" therein, not to be less 
than $528, nor more than $720. Not wishing to accept this, he might 
wait until the amount to his crédit reaches $720. 

In 7 counts the indictment charged that the device described was for 
the purpose of defrauding persons unknown. Upon thèse counts the 
défendants were found not guilty and they will not again be referred 
to. In the others of the 42 counts it was charged that the design was 
against named individuals. With référence to them severally it was 
charged that the défendants would fraudulently, and with intent to 
induce the purchaser to buy said contracts and pay money therefor, 
conceal the fact that the loan was proraised only in the order of its 
number and when a sufficient fund had accumulated, but would pré- 
tend to him and thereby fraudulently mislead and deceive him into the 
false and mistaken belief that if he would comply with the contract 
for 6 months (or some other period) he would become entitled to, and 
at his option would receive, the loan; when, as défendants knew, the 
loan fund would not be sufficient to provide for said loan at the ex- 
piration of the period, and that he could not and would not, at the 
expiration of the time, receive the loan, or (in another count) when 
it was altogether uncertain whether he would be able to obtain the loan. 
The use of the mails in carrying out the scheme was set forth. 

The indictment covers 91 pages of the printed record. Notwith- 
standing the apparent completeness of the statement of the design and 
of the method by which it was to be carried out, the défendants each 
primarily filed 67 demurrers to each count. After judgment, by as- 
signments of error, the attacks on the sufficiency of the indictment 
were increased to 85. It is not fair to assume from the number of the 
assignments that ail of them are without merit, and each has been 
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examîned with the same care as if this évidence of lack of confidence 
did not exist. Each assignment has been carefully considered, and 
none has been found which would appear to warrant a reversai of the 
case. 

Embellished with an érudition almost innocuous because almost ob- 
solète, and expressed with a clarity characteristic of the dialectical ter- 
giversations of the médiéval theological controversialists, some of the 
objections to the indictment and the argument in their support, involve 
processes of mental ratiocination not easily within the capacity of per- 
sons accustomed to deal with the law in its practical phases only. The 
conclusion, therefore, that the assignments are without merit is reached 
v/ith diffidence. It is not more practicable for the court in the opinion 
to discuss each assignment than it was for counsel in the brief, and 
controUing conclusions only will be stated. 

[1] As to a large number of propositions, the authorities invoked 
are cases of embezzlement, swindling, obtaining money by false pre- 
tenses, and the like. The différence between thèse offenses and the 
crime denounced by section 215, P. C, is very substantial. A prime 
purpose of the latter is to prevent the prostitution of the mail service. 
The incidental protection of the public from frauds suppléments a 
service usually performed by the state. The devising of a fraudulent 
design is not enough to constitute the offense. The formulation o£ 
such a design, the scheme involving the purpose to use the mails, is in- 
sufficient. The offense involves the use of the mails in the consum- 
mation of, or in the effort to carry out, the fraudulent design. The 
gist of the offense is the improper use of the mails. While the fraud- 
ulent design is essential, it is merely an élément of the crime. As 
where an indictment charges burglary to commit theft, the theft is 
not described with the same particularity as if theft were the offense, 
so, in charging the use of the mails to defraud, the fraud need not be 
stated witli the technical détails required when swindling, or a like 
crime, is the subject of the indictment. The consummation of the crime 
is not dépendent upon the success of the scheme. The crime is com- 
plète before the letter designed to mislead or otlierwise used in carry- 
ing out the scheme, is received by the intended victim. The person 
addressed may hâve the shrewdness to detect the fraud; or, being 
misled, he may be in such financial condition as to be proof against 
fraud. Neither fact will affect the crime. Neither the mental nor 
financial condition of the person against whom the fraud is directed, 
nor any action on his part or failure to act, will increase or diminish 
a crime completed when, a scheme to defraud having been devised, 
the mails hâve been used in an effort to make it effective. A con- 
sidération of thèse principles will render unnecessary a discussion of 
most of the propositions urged by défendants. 

[2] A référence to the fundamental character of the offense will 
also be a sufiicient commentary on défendants' dissertation upon néga- 
tions. The indictment charges that the scheme involved the mislead- 
mg and deceiving of the person named in the count into the belief 
that he would, after a stated period, become entitled to and receive a 
loan "when in truth and in fact" (1) "the loan or reserve fund would 
not be sufficient to provide said loan for said contract holder in said 
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séries at the expiration of said period of months" ; (2) "and 

that he could not and would not, at the expiration of said time, receive 
said loan" ; or (3) "it was altogether uncertain whether said contract 
holder would, at the expiration of said period of time, be able to ob- 
tain said loan upon ofïering said security." 

The three quotations last made are called by counsel négations 1, 2, 
and 3. Of thèse it is said that they are "négations which are négatives 
pregnant," and therefore void; "conjunctive négations," and therefore 
void ; and "literal négations," and therefore void. Whatever may be 
the technical learning with référence to the négations in indictments 
for obtaining money by false pretenses, perjury, and like offenses, 
there is no présent occasion for its application. The language used is 
intended ta and does indicate wherein and how the scheme devised was 
fraudulent. It satisfactorily supplied a necessary élément in the de- 
scription of the device. 

[3] A contention to this efïect seems to be made: The indictment 
alleging that the contract holder was fraudulently misled into the belief 
that the contract provided that he could secure a loan in six months, 
and negativing such an efïect for the contract, did not allège that he 
could not get his loan in six months and one day ; that the maxim de 
minimis would apply to one day ; that one might do the things charg- 
ed, and yet not be subject to the law. If this proposition were meritori- 
ous, it would not be possible to draw an indictment that would properly 
charge the offense hère involved. Whatever period might be given to 
cover the additional time required to escape the rule de minimis woiild 
hâve another little period following it, which could just as well be the 
basis for an invocation of the rule. 

[4] It is insisted that the indictment is insufficient because the 
scheme described is "not apparently adapted to the accomplishment of 
the crime intended to be committed." It could just as well be contend- 
ed that, if it were apparent that the scheme was fraudulent, an indict- 
ment charging it would be void. It is scarcely practicable for a court, 
in determining a demurrer, to pass upon the feasibility of a scheme to 
defraud. Before hearing the évidence, the court would, perhaps, be 
warranted in acting upon the assumption that, if it had not been effec- 
tive, no complaint would hâve been made. 

It may also be well to concède to persons engaged in a line of busi- 
ness superior knowledge of its requirements for success. It is probable 
that no one who has not given the matter serious study for practical 
ends can fully realize the différent degrees of ignorance and gullibility 
represented by the population of America. No scheme to defraud, 
however well conceived for evil results, would probably reach ail of 
the people ; and few schemes, however transparent, would f ail to find 
some victims. Nor is the fact to be ignored that many persons, the 
subjects of suspicion, hâve, in the development of their enterprises, 
been themselves the victims of a dangerous combination of arithmetic 
and imagination. Without suggesting that it would be impossible for 
the scheme to defraud to be so entirely incapable of that end that a 
demurrer to an indictment describing it would hâve to be sustained, a 
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considération of the quality of the scheme would ordinarily be within 
the province of the jury. 

But, if the abstract légal proposition made by défendants were un- 
qnestioned, the ruling in this case would not be disturbed. A careful 
study of the éléments of the scheme would premise the success it at- 
tained. The scheme had the appearance of legality. It was embellished 
with ail the légal phraseology and formality so efficacious in concealing 
conséquences and Creating confidence. The language used was ex- 
cellently conceived to mean one thing and create the impression that 
it meant something else. The contract used the standard device of re- 
ferring to the application and making it a part of the contract — a part 
not within the custody of the owner. Important provisions of the con- 
tract, expressed in obscure language, were inconspicuously printed in 
small pica on the back of the signed instrument. Thèse are favorite 
devices for businesses whose prosperity dépends upon overreaching, 
and are not less useful to those who pass the hazy border into criminal 
fraud. The scheme primarily devised, improved by the suggestions 
of expérience, was apparently well adapted to effecting an exchange 
of valueless promises for money. The indictment is not subject to 
the objection that the scheme it describes is not apparently adapted to 
the accomplishment of the crime intended to be committed. 

[5] The contract recites that the application is a part of the con- 
tract. The application is not set forth in the indictment, and this fact 
is the basis of several assignments. It was not necessary that the con- 
tract be set forth in full or stated as completely as it was. The applica- 
tion did not change the légal effect of the contract. Its omission did not 
afïect the validity of the indictment, nor was it in any way disadvan- 
tageous to défendants. While trapping the applicant into signing some- 
thing which could subsequently be used in an effort ta confuse him was 
evidently a part of the gênerai scheme to defraud, there is no rule re- 
quiring that the description of a fraudulent scheme should mention 
ail the auxiliary devices. 

[6] In setting forth in the indictment the contract, the pleader intro- 
duced it with : "A contract of ténor in substance as follows." Many 
assignments are predicated on this clause, and in their support are 
lengthy arguments. The propositions might be condensed into this 
syllogism : 

(1) Contradictory statements in an indictment render the indictment 
void. 

(2) The words "ténor" and "in substance" are contradictory. 

(3) The words "ténor" and "in substance" are used together in the 
indictment. 

(4) The indictment is void. 

The logic is perfect. If the premises were not erroneous, the con- 
clusion would be unassailable. Neither etymologically, philologically, 
nor legally is there any necessary conflict between the words; and, as 
used in the indictment, the words "in substance" modify "ténor," and 
indicate that the contract is substantially as set forth. 

Most of the attacks upon the indictment are apparently predicated 
upon the postulate that an indictment requires a character of English 
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composition entirely différent from that used for any other purpose, 
and that, in a détermination of its meaning, ail the ordinary rules of 
interprétation are abrogated. With référence to every other instrument 
which comes before a court, an effort is made to ascertain the meaning 
intended by the writer. As to an indictment it is insisted that every 
possible effort should be made to divest it of meaning. A word too 
many avoids it; a word omitted is fatal. If a word or clause may be 
given a possible meaning antagonistic to another word or clause, that 
meaning must be given, rather than an obvious meaning which would be 
consistent. 

Even when perversion of the language is not undertaken, perfection 
of expression is insisted upon. Many English words hâve more mean- 
ings than one, and a writer whose thoughts are entirely clear and logi- 
cal must be content sometimes to hâve a question raised as to the mean- 
ing of the language in which he undertakes to give them expression. 
There is little in literature beyond the reach of the hypercritical. The 
Lord's Prayer and the Commandments hâve not escaped. One who can 
iînd 85 objections to the indictment in this case could probably sug- 
gest improvements in the Gettysburg speech. It is not quite reasonable 
to demand of prosecuting attorneys that they should show a talent 
for lucid and accurate expression, not expected of any other person. 
We shall décline to give aid in the maintenance of rules so manifestly 
in conflict with good sensé, and so potently subversive of efficient ad- 
ministration of the law. The time of a court may be more profitably 
used than in the perpétuation of absurdities. 

The objections which may properly be urged to the indictment are 
not such as may be chargea to the représentative of the government 
who drew the indictment. As heretofore stated, the indictment covers 
91 printed pages. Every essential fact could probably hâve been 
stated in one-tenth of that space, except that it was conceived neces- 
sary to follow well-established forms and time-honored phraseology. 
It is to be regretted that prosecuting officers cannot feel safe in so 
drawing an indictment as to make it a simple and straightforward 
statement of the facts upon which the government dépends for convic- 
tion. It is to be regretted, too, that the useless répétition in the counts 
cannot be obviated. Each of the 85 objections to the indictment is 
lacking in merit. But, if it had been suggested that the charges against 
défendants are obscured by excessive verbiage, the proposition would 
be considered with sympathy, because of inhérent merit, and overruled 
with regret, because the forms used are sustained, perhaps required, by 
précèdent. 

But, if we hâve Httle sympathy with the efïort to defeat the law by 
verbal gymnastics, there is every inclination to see that défendants are 
not deprived of any substantial right by any technical rule. On this 
account, we hâve examined ail the assignments, notwithstanding some 
of the objections to the indictment were not properly raised in the trial 
court, and notwithstanding counsel for the government hâve made ex- 
ceptions to the assignments and brief that may be meritorioiis. 

[7] On the oral submission of the cause, counsel for défendants 
were called upon to point out wherein any harm or disadvantage or 
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préjudice had resulted to défendants from the assumed defects in the 
indictment. Nothing more spécifie was indicated than that the de- 
fendants had been deprived of légal rights. If they were deprived of a 
légal right by any ruling, the case should be reversed. They are en- 
titled to be tried in accordance with law. They are entitled, however, 
to no more than a trial by law as the law is. They cannot invoke the 
law as it might hâve been, if the tendency to permit absurd technical- 
ities to defeat the purposes of the law had not been checked by persist- 
ent public protest and stopped by tardy, but wise, législation. In some 
of the States it is still possible for an omitted letter or a misspelled word 
to cancel a judgment of conviction. But this court is given statutory 
authority to observe the dictâtes of common sensé. Rev. St. § 1025 
(Comp. St. 1916, § 1691). 

Not infrequently unsound propositions hâve become so incorporated 
into the jurisprudence as developed by the courts that they hâve be- 
come rules of property rights. They become the basis of légal advice. 
The lawyer considers it saf er to follow a poor opinion than a good rea- 
son. In such case, disregard of , or change in, the rules as applicable 
to past transactions, might bring about unjust and inexcusable results. 
But no one ought to be held to hâve a vested right in the vétéran ab- 
surdities of criminal procédure ; no one should be permitted to plead 
that he would not hâve violated the laws of his country, except for his 
confidence that foolish and illogical rulings would continue to be 
observed, whereby he would hâve acquired immunity. The trial judge 
properly disposed of ail issues made with référence to the indictment. 

[8] In 479 additional assignments of error, the rulings of the trial 
judge in the admission of testimony and upon other matters are as- 
sailed. The excellent briefs enable us quickly to ascertain the limited 
number of real questions involved. The most important issue is wheth- 
er the évidence is sufficient to sustain the verdict of the jury. There 
is very little conflict in the testimony; and, af ter the somewhat pro- 
longée! delay incident to the reading of the 4,000 pages of the printed 
record, the issue may be passed upon without hésitation. The circum- 
stances depended upon by the govemment to establish the fraudulent 
character of the transactions of the défendants are the terms of the 
contract, the character of the advertising, the conduct of agents of 
the Company, and correspondence between the company and persons 
misled by the agents. 

Counsel for défendants make the proposition that the scheme or de- 
vice evidenced by the contract is not open to more criticism than some 
of the insurance contracts, and other financial transactions in which 
the mails are used, indulged in from day to day ail over the country. 
This proposition could, perhaps, be acquiesced in without absolving 
défendants of guilt. The statement may be less an exonération of de- 
fendants than an attack upon the officers charged with the enforcement 
of the law. Certainly, the contract of the Standard Home Company 
is not the only contract in use in which excessive and involved verbiage 
is used to conceal its character and to induce the careless or credulous 
to part with money upon the assumption that they are securing some- 
thing which they do not get. It is even conceived possible that défend- 
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ants believed that that which they were doing was not in violation of 
law. There is évidence to indicate that they had the law before them 
always, and it may be they did not reaUze that they had crossed the 
ill-defined boundary line that lies between nonpunishable overreaching 
and criminal fraud. Whoever approaches the line, approaches at his 
péril. 

The contract covers 24 pages of the record. In the form in which it 
reached the purchaser, the body of the contract, surrounded by a col- 
ored margin and ornamented by a big red seal and the eut of a pala- 
tial home, was made up of provisions which cover 4 of the 24 pages. 
The balance of the contract, covering 20 pages, is printed under the 
title "Benefits, Provisions, and Requirements," in small type on less 
than three-fourths of the other side of the paper. The difficulty of 
reading, however, is not comparable to the difficulty of understanding. 
Practically every paragraph is obscure and involved. Cognate mat- 
ters are considered in paragraphs remote f rom each other. When oth- 
erwise difficult to prevent, clearness is obviated by ref erring to sections 
"on the back hereof." Every paragraph, except one, in the main part 
of the contract, refers to the loan. This deals with the maturity of 
the contract holder's obligations. The first 7 sections of the "Bene- 
fits, Provisions, and Requirements" are with référence to the loan, 
as are section 17 (two paragraphs), section 18 (three paragraphs), 
sections 19, 20, 21, and 22. Sections 13, 14 and 15 deal with settle- 
ments which may be made "provided no loan has been made or home 
has been purchased." Only after reading the main contract and 18 
sections of the "Benefits, Provisions, and Requirements" will the con- 
tract holder find the provisions by which it is apparently determined 
whether he shall hâve a loan. Sections 19 and 20 provide for classes, 
séries, and issues of contracts, determined by a process within the con- 
trol of the "company." When an applicant for a contract is accepted, 
a contract will be issued in a "séries and issue" then open, and receive 
"the next number in the order to the contract last before issued." 
"It is expressly agreed that the numbers given at the home office to 
applications and contracts shall be held and taken to be the proper 
numbers of the same." The ovvner of the contract, "in the order of 
his application," "out of the funds of the particular séries," is entitled 
to a loan "immediately upon the receipt of such funds available for 
his contract." The sections from which thèse provisions are taken are 
long and the language obscure. 

Any person, including one accustomed to reading and considering lé- 
gal instruments, would, from a reading of the contract, assume that the 
business of the company was loaning money, and that the purpose of 
the purchaser of the contract in acquiring the contract was obtaining 
a loan. AU the provisions with référence to cash settlements and cer- 
tificates of payment, upon any except a most careful reading, would 
appear to be effective only when the purchaser shall hâve exercised an 
option not to take the loan. Repeated and careful readings of the con- 
tract will leave in the mind of a capable lawyer doubts as to its mean- 
ing in a number of respects. The language of the contract is weli 
adapted to mislead persons not accustomed to considering légal in- 
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struments, and persons not familiar with business matters into assum- 
ing that they had, by purchase of the contract, acquired an opportunity 
oî obtaming a home by paying monthly installments. Except for the 
misleading character of the contract, it would probably hâve been im- 
possible for the Company to hâve secured any degree of success. The 
business involves the idea of the contract holders' paying in money, a 
portion of which is to be put into the fund from which a small per 
cent, of them might borrow. The first payment of $6 is compensation 
to the agent for misleading them. The next three payments of $6 
each were appropriated by the persons who devised and carried out 
the scheme. Out of each $6 thereafter paid, some of the persons who 
paid it in are permitted to borrow $4.75, under a scheme leaving it 
entirely within 'he control of the managers of the concern as to who 
the borrowers should be. 

The expérience of the company indicates that a large per cent, of 
purchasers, when they first see the contract, realize the improbability 
of securing a loan or getting any returns from their investment, and 
simply lose the first $6 paid in. Another large per cent, of the vic- 
tims do not pay beyond the second or third installment, and do not 
reach the installment from which loans are made. Another consid- 
érable percentage of the contract buyers pay up to the time when 
they become "eligible" for a loan, when, realizing the différence be- 
tween eligibility for a loan and securing the loan, they sacrifice ail 
or a part of what they hâve paid. There is no probability that any 
person would hâve purchased the contract as an investment. The 
minimum maturity value was possible only by giving to some a part 
of that which others lost. The time of the pa)Tnent was indefinite, 
the security was inadéquate, and the amount payable contingent. If 
the contract holder considered the matter from the standpoint of se- 
curing a future cash settlement the best that he could hope for was 
to receive, after having made 12 payments, a little more than half of 
such part of the amount paid in by him as was permitted to reach 
the loan and reserve fund. Upon the payment of $78 by him, which 
would be the initial payment and 12 monthly installments, he would 
receive 50 per cent, of the 9 amounts, of $4.75 each, applied to the 
loan and reserve fund from the installments after the third, and he 
would be permitted to receive 31^ per cent, interest on the average 
time of the payments. His total return on an investment of $78 would 
be $27.70. If he were induced to keep his money in the enterprise 
for as much as two years, his losses would be only the initial payment, 
the first three installments, $1.25 out of each subséquent installment, 
25 per cent, of what was left, and the différence between 3^ per 
cent, interest and the current rate. 

In another connection some of the features of the contract sug- 
gesting fraud were mentioned. Other provisions, which could hâve 
been, and apparently were, improperly used, include one precludingl 
inquiry as to whether a proper number had been given the contract; 
another, permitting temporary loans and other diversions from the 
funds pertaining to an issue; another, retaining control of transfers; 
another, giving the company control of the numbering of the contracts 
by authorizing it to détermine the number to be placed in an issue, 
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and when and how they are to be filled. Notwithstanding ail the 
money is furnished by the contract holders, they are entirely without 
a voice in its administration ; and notwithstanding 20 pages of pro- 
visions, not one furnishes them any degree of protection. 

The advertising of the company was not less misleading than the 
contract. In few instances only are there affirmative misstatements. 
The mendacity involved was more efïïcacious and less dangerous. The 
part of it which went into tlie papers was substantially confined to an 
announcement that the company was lending money at 5 per cent. The 
statement was untrue ; but, even if it had explained that payments were 
monthly, and that interest was calculated on yearly balances, the rate 
was sufficiently under the current rate in the section in which most of 
the business was conducted to attract attention and excite inquiry. 
Another part of the advertising which preceded the sale of the con- 
tract was an appeal to the homeless who desired homes. The appeal 
was peculiarly to those who could hope to own a little home only. 
The loan unit was $1,000. It is true there were a number of loans 
for largèr sums. So far as the facts were developed, thèse larger bor- 
rowers were connectèd in some way with the company. But, without 
référence to who was to get the money, it was evidently expected that 
persons of small means should furnish it. This was, perhaps, not 
because of any peculiar partiality for the money of any particular class, 
but indicated an appréciation of the fact that the easiest approach 
was to those whose aspirations for homes exceeded their expérience 
in business. . 

Some of thèse cases presented heart-breaking expériences. Even 
church organizations were made to suffer — churches of the poor where 
contributions meant, not alone dévotion, but sacrifice. The case of 
Alice Holman was not typical, because the entire pound of flesh was 
not exacted. She paid in $144, and $100 was returned to her, an amount 
sufficient to cover, not only ail that she had contributed to the loan and 
reserve fund which the company held in trust, but $14.50 of the $58.50 
charged by the agent and the company for receiving the $144. She 
was evidently of that class of colored women, held ail over the South 
in aflfectionate esteem, who, big of heart and strong of arm, knowing no 
lines of race and having no thought of self, love and serve children and 
the sîck, the weak and ail who suffer. "I generally take care of the 
sick," sfie said. "I keep the home for orphan children at Ensley." 
Once a kindly one in the company's office said to her: "Woman, I 
want to tell you this ; don't you tum loose that $12 ; if you do, it will 
be the last you see of it." She paid the $12 every month until one of 
the little girls became ill. "After the little girl was taken down," she 
testified : "I had to stop work. I told him (the président) about the 
little girl being down, and I could not work, and of course he said he 
could not do me any good, and he said, 'You will hâve to pay in for 
12 months.' * * * When the little girl kept getting worse, I kept 
pushing them for the money, and the day she was a corpse I wrote him 
a letter that moming. I went to see him afterwards. * * * i told 
him the little girl died, and I had to get two white men to stand for me 
to bury the girl. * * * " 



396 245 FEDERAL REPORTER 

The following is a part of the advertising, directed evidently at per- 
sons whose income placed very humble homes only within their reach : 

"You cr.n lose §2,932.35. If you rent a $1,000 home for IOV2 years and do 
not take advantage of the offer presented to you by the Standard Home Com- 
pany, you certaiuly wlll not hâve the amount above mentioned. It does not 
seem possible that you would lose such large amounts just by renting a $1,000 
home for 10% years at $12.50 per month; however, we will show you the 
actual résulta in figures: Ten and one-half years' house rent at $12.50 per 
month Is a loss of $1,575. You don't own the house, valued at $1,000. You 
hâve lost the dilïerence between buylng and renting, $357.35. Then you 
hâve certaiuly lost a total of $2,932.35." 

ContemporaneotJsIy a pathetic appeal is made, which as ruthlessly 
attacks the English as the loss statement assaults the truth : 

"The mother goes about her daily tasks with a song in her heart, serenely 
consclous that no grinj stranger will throw the little ones and she out into a 
cold world, and that every loving touch she places upon things within its sa- 
cred walls is there to stay as long as she wills." 

The advertising which followed purchase and disappointment will be 
referred to in another connection. 

[9] The évidence principally depended upon by the government to es- 
tablish a fraudulent intent were the statements made by the agents of the 
Company to prospective purchasers of the contract. More than 100 
witnesses were introduced, each of whom testified that the agent had, 
by statements, led him to believe that he would, at the end of six (or 
eight or some other number of) months, be able to secure a loan of 
$1,000 from the company at 5 per cent, interest. The introduction of 
this évidence was strenuously objected to by the défendants. The ob- 
jection was upon the ground that the représentations were not the rep- 
résentations of the défendants or the company. If there had been évi- 
dence of a single transaction only, or of isolated and occasional trans- 
actions, the contention might hâve appeared meritorious. But the 
accumulated évidence, aided as it was by évidence of the subséquent 
conduct of the company, and by the correspondence with which the 
misrepresentations were always followed up, clearly indicates an estab- 
lished course of business, an important feature of which was systematic 
misrepresentation by agents. It is apparent that the agents were ex- 
pected to follow up the misleading advertising and misleading contract 
by suppression of the facts that should hâve been disclosed, and mis- 
représentations as to terms and effect of the contract. The agents real- 
ized, as the company realized, that the persons with whom they were 
dealing were not, in most instances, in a position to make investments, 
and that they were, in order to acquire homes, paying each month no 
inconsiderable part of their small incomes. They knew, and the mana- 
gers of the company knew, that unless thèse persons were misled the 
contracts eould not be sold. 

A fréquent course of events was that, af ter the agent, by his mis- 
representation, had secured an application for a contract, and 6 months 
of installments had been paid, the contract purchaser would indicate to 
thè company that he was ready for his loan. Thereupon the company 
woûId Write him that it was true that he had now become "eligible" for 
a loan, but that he had not been reached in the order in which loans 
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were made. The purchaser would then make a statement of what 
had been said to him by the agent. Thereupon the company would ex- 
press surprise that he had been misled, and would call attention to the 
fact that he, the purchaser, had made an application in which he had 
stated that he had read the contract and understood its terms. A re- 
sponse from the victim is to the effect that it is impossible for him to 
continue the payment of the installments upon the uncertainty of secur- 
ing a loan ; whereupon the company begins to send literature entirely 
new to the contract buyer, supplemented by letters, in which the pur- 
chaser is urged to continue his payment. It is argued, and many figures 
are used to establish, that the person who receives his loan last is real- 
ly the one who gets most benefit from the contract. If this fails as a 
soporific, and the contract buyer undertakes to secure a cash settle- 
ment, the company expresses regret (no doubt, with ail sincerity) that 
the contract holder has determined to stop payment of installments, 
and tries to show him that, outside the loan feature, the investment is 
a good one. 

It is at this point that the example in compound interest is usually 
introduced. Among "the profits of the company and investors" is 
(says the advertisement) : 

"(2) Compoundlng or reloaning both principal and Interest as pald montlily." 
"The compoundlng of the Interest and principal Is not pald by a borrower, 
for few men are good enough financiers to compound their money, nor Is It 
pald by the Investor. It Is slmply made by the good plan of the company, and 
Its able finaadering. The Illustration below shows $1,000 compounded at 5 
per cent. Interest per month for every month In the year for one year, which 
will verify our statement." 

A table folio ws which shows that the $1,000 at that modest rate, 
compounded monthly for one year, will amount to $1,795.8320158071- 
29150348625. The company frankly acknowledges that it "does not 
hâve the advantage of compounding the entire thousand dollar loan 
every month." It abstains from suggesting that it" does not get 5 
per cent, per month for any part of it. If, notwithstanding the im- 
pressive figures quoted, the contract owner insists upon a cash pay- 
ment, the next interesting fact developed by the correspondence is that 
he is not to receive even 50 per cent, of what he has paid in, but 50 
per cent, of what he has paid in that has been appropriated to the loan 
and reserve fund, and that he would not get back any part of the $6 
primarily paid in, any of the first three payments, or any part of $1.25 
out of each of the subséquent payments. At this point the victim or- 
dinarily takes what he can get. 

The initial correspondence in most cases calls attention of the pur- 
chaser to the fact that he has signed an application in which it is stated 
that he has read the contract and understands its terms. The évidence 
shows that the agents, in many cases, would state to the prospective 
buyer that he did not happen to bave a copy of the contract with him ; 
_and, in most instances, the first time the contract buyer sees the con- 
tract is when, after having made his initial payment, the contract is 
sent to him by the company. The application is signed by the purchas- 
er, as applications ordinarily are, after having been prepared by the 
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agent, and after its terms hâve been explained to him by the agent. 
In very few cases was it the fact that the purchaser either saw the 
contract or had any knowledge of the provision in the application that 
stated that he had read and understood it. 

The purchaser had a right to dépend upon the statements of the agent, 
and a right to assume that the apphcation and the contract were as 
represented by the agent. This right was not destroyed by the circum- 
stance that the company undertook to relieve itself of responsibility for 
the acts of its "agents, gênerai, spécial, and local." The course of 
business and uniform correspondence indicates that the provision refer- 
red to in the application, to the eiïect that the purchaser had read the 
contract and understood it, was put there as part of the scheme to de- 
fraud and as tangible défensive matter when correspondence became 
necessary, rather than for the purpose of having the purchaser know the 
character of the obligations he was assuming, and of the rights which 
he was acquiring. ' 

Notwithstanding the large number of instances called to the atten- 
tion of the company of misleading statements by agents, the record does 
not show a case in which such agent was discharged or reprimanded 
by the company for his misconduct, or compelled by the company to 
make restitution to the defrauded person. Nor is there a single case 
in which, after ascertaining that the purchaser had been defrauded, 
the company undertook to make him whole. The défendants who hâve 
been convicted were in active control of the aflfairs of the company. 
The représentations made by the agents came to their attention. They 
permitted money to be taken by their agents with knowledge of the fact 
that the purchasers would not hâve parted with the money if they had 
not been deceived. In many cases they got the benefit of the first three 
payments with the knowledge that misrepresentations had been made ; 
or, having gotten the benefit of thèse payments, and having the fact of 
misrepresentation brought to their attention, made no effort of any 
kind to restore- the purchaser to his original condition. The corre- 
spondence brought to their attention in a very large number of cases 
the fact that application had been made by persons who had not read 
the contract, and, further, that in many cases where purchasers had 
read the contract they had misunderstood its terms and effect. The 
contract, as heretofore suggested, is calculated to mislead, and défend- 
ants knew that fact, because they knew that in a very great number of 
instances it had had that effect. It is apparent, not only that défendants 
knew that large numbers of persons were being misled by the agents, 
by the advertising and by the contract ; but it is also apparent that they 
knew, and relied upon the fact, that many of the purchasers would 
soon realize that they had been defrauded, and would forfeit what 
they had paid in, or accept whatever they could get and surrender the 
contract. They knew, also, that many of the purchasers who might 
never realize that they had been defrauded would stop payment when 
they ascertained that being "eligible" for a loan had the same relation 
to securing a loan as being eligible to the presidency had to holding that 
high ofifice. They knew, too, that the incomes of many of the 
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purchasers were not equal to paying rent and to paying installments 
while waiting for a loan. 

Even if there were absence of évidence of spécifie cases of misrepre- 
sentation brought to the attention of défendants, familiarity with the 
gênerai course of business would négative a claim of innocence. The 
contracts issued covered classes "A" and "B." In class "A" 11,804 
contracts were written, covering business for fîve years, ending June 
29, 1912. In this class 543 loans were made. One out of every twenty- 
one purchasers received a loan. Eighty-nine contracts were carried to 
maturity. Assuming a separate purchaser for each contract, 632 pur- 
chasers were permitted to get what ail expected. Each of the other 
11,172 purchasers lost ail or a part of what he paid in. 

Up to June 29, 1912, the company had sold 34,607 class "B" con- 
tracts. On 13,430 of thèse no payment was made except the first. 
Thèse payments were made bef ore the delivery of the contract. Thèse 
persons, having paid $80,580, lost this amount and quit. No part of 
this went to the loan or reserve f und. At the time of the examination 
8,643 of the 34,607, or just one-fourth, had forfeited their contracts 
after paying one or more installments, in addition to the first $6. As- 
suming only one installment by each of them, thèse persons paid in 
$103,816, receiving therefor no benefît of any kind, and no part of the 
money going to the loan or reserve fund. Nearly 64 per cent, of the 
purchasers having sufïered a total loss of what they had paid in, an- 
other 5 per cent, took the partial loss of cash settlement. A fortunate 
2.55 per cent, received loans; 2.16 per cent, obtained paid-up certifi- 
cates, and the remaining one-fourth continued to hope and pay. Those 
who received loans waited an average of 25.16 months. 

Thèse facts of the business render unnecessary any further comment 
in support of the verdict of the jury. No error that would justify a 
reversai has been found in any ruling of the court. 

The judgment is afïirmed. 



CLAIXAM LUMBER CO. y. CLALLAM COTJNTT et al. 

(Circuit Court of Appeals, Nlnth Circuit. August 6, 1917.) 

Nos. 2905-2908. 

1. Taxation <S=>338 — Absessmicnt — Mode of Assessment — Timbeb Lands. 

The action of the assessor of a county containing large tracts of tlm- 
ber lands in divldlng such lands Into zones for the purposes of assess- 
ment held not illégal, under the laws of the state requirlng equality In 
the assessment of ail property, where the zones were determlned by the 
character and value of the timber In each, and its location with référ- 
ence to the cost of marketing. 

2. Taxation <S=»494(3) — Legalitt of Assessment — Review bt Ooubts. 

Owners of timber lands held not entitled to relief in equlty against 
the assessment of thelr lands, affirmed by the board of equalization 
after hearlngs, In the absence of proof establlshlng Iraud, or discrimina- 
tion against any class or owner, or sbowing the violation of any funda- 
mental principle of unlformlty, and where the testlmony as to value, 
while conflicting, fairly sustained the assessment made. 

^ssFor other cases see same topic & KBV-NUMEKR in ail Key-Numbered Dlgests & Indexe* 
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3. Taxation iS=494(3) — Assessment — Effect of Error in Assessment of 
Other Propebty. 

Error In the assessment of a certain class of property through a mis- 
apprehension of the lavv will not invalidate the assessment of other prop- 
erty. 

Appeal f rom the District Court of the United States for the North- 
ern Division of the Western District of Washington ; Edward E. Cush- 
man, Judge. 

Suit in equity by the Clallam Lumber Company against Clallam 
County and Clifford L. Babcock, Treasurer, heard with suits by the 
Clallam Lumber Company against Clallam County and Herbert H. 
Wood, Treasurer, and by Charles H. Ruddock and Timothy H. Mc- 
Carthy against Clallam County and Clifford L. Babcock, Treasurer, 
and against Clallam County and Herbert H. Wood, Treasurer. De- 
crees for défendants, and complainants appeal. Affirmed. 

The above-entitled four cases were consolldated for trial In the District 
CJourt, and as they are controlled by substantially the same évidence and 
by the same principles of law they may be considered In one opinion. They 
are suits In equity against Clallam county, Wash., and the treasurer of the 
county, to vacate and set aside the taxes levied upon certain lands by the 
county, or such amount of taxes as may be found to hâve been unjustly lev- 
ied, and to enjoin the issue of delinquency certiflcates against lands levIed 
upon, and sale by the county treasurer based upon alleged fraudulent and 
unlawful assessment and equalization of taxes. 

Case No. 2903: The Clallam Lumber Company, appellant, to be called 
plaintiff, is a Michigan corporation owning 41,000 acres of timber lands in 
Clallam county. The complaint Is elaborate, but in substance charges that 
in 1913 the assesso'r of the county and the board of equalization, in equalizing, 
arbitrarily and unlawfully overvalued the lands In pursuit of a policy begun 
and foUowed by the tax officiais for years prior to 1913, whereby timber lands 
belonging to nonresideuts and situate principally in the western portion of 
Clallam county were assessed at grossly higher values in proportion to their 
true value in money than ail other classes of property in the county, par- 
tlcularly agricultural and tovvn lots in Port Angeles, the county seat ; that in 
the eastern district are vvell-settled farming communities, the voting power of 
the county beiug in the east and the uiiddle districts ; that in 1912 and 1013 
the board of equalization was composed of five members, three residlng in 
Port Angeles, one in the eastern and one in the western district; that the 
members of the board of equalization who resided at Port Angeles owned 
property at Port Angeles, and that to favor Port Angeles and themselves, 
and to put the burden of taxation upon timber lands owned principally by 
nonresidents, the assessor and the members of the board of equalization re- 
sidlng at Port Angeles conspired with the east end commissioner to value 
property in and about Port Angeles at a low sum, but to value timber lands 
In the west end, and partlcularly the timber lands of plaintiff, at high figures ; 
that the cltizens of Port Angeles deslred timber owners to build rallroads into 
the interior and to brlng their logs from the Interior to Port Angeles to de- 
velop that city; that the assessing officers of the county meant to assess 
timber lands In the west end of the county at exorbitant sums to compel the 
owners to eut timber and buUd rallroads and mills and aid the development 
of the county ; that the lands of plaintiff are without facilities for trans- 
portatlon, most of them being eut off from the Straits by mountains, and 
that it is beyond the means of plaintiff to build rallroads to transport the 
logs ; that on the Straits of Fuca there lie fine bodies of timber whlch can 
be and are logged to the Straits ; that in assessing the timber lands the 
officers divided the lands into zones, assessing ail timber lands In one dis- 
trict at the same valuation per thousand feet; that the zones were laid off 

£=9For otiier cases see same topic & KEY-NUMBER m ail Key-Numbered DigesU & Indexes 
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without référence to the real value of the timber lands withln them, or to the 
éléments which vvould go to make up unlformity of value, and without re- 
gard to the System of cruises adopted by the county on its timber lands, with 
the resuit that plaintiff's and other interior timber lands were valued higher 
In proportion to thelr real value than the timber lands lying along the Stralts 
tributary to tldewater and operating railroads and presently marketable, the 
objet't being to compel plaintiffs and other owners of idle timber lands to 
eut and operate ; that the custom In the state of Washington was to assess 
property at from 35 to 50 per cent, less than Its actual value, and that while 
the assessing officers of Clallam county claimed for 1913 that they assessed 
and equallzed on a basis of 53 per cent, of its true value, in fact, property at 
Port Angeles was assessed and equallzed at not to exceed 10 to 20 per cent., 
that farming lands in the eastern end of the county were assessed at not to 
exceed 25 to 30 per cent., vifhile timber lands in the interior were put at sums 
greatly in excess of 53 per cent., and plaintiff's lands, being in the Interior, 
at nearly 83 per cent., of their fair value. Plaintiff further allèges that It 
appeared before the county board of equalization In 1912 and 1913, and pro- 
tested, but without avail, and that the protests of plaintiff were arbitrarlly 
overruled; that at the time of the assessment the fair value of the plaintiff's 
lands did not exceed $2,050,000, and that under the custom prévalent should 
not hâve been valued at more than $1,025,000, but that the lands were wrong- 
f ully assessed at a sum exceedlng 50 per cent, of thelr true value ; that the 
levy for 1913 aggregated $50,019.59, whereas a fair levy would not hâve ex- 
ceeded $30,000; and that by the fraudulent practices followed there were 
unlawfuUy imposed upon the lands described in a schedule, which is attached 
to plaintiff's bill, taxes for 1913 to the amouut of at least $20,049.59 in ex- 
cess of taxes which might be lawfuUy imposed. Plaintiff avers that in 1914 it 
tendered and paid Into court $30,000. The defendant.s answered, denying ail 
charges of conspiring, discrimination, parti ality, injustice, and fraud, denying 
that it was the custom of assessing and taxlng boards to assess property at 
from 35 to 50 per cent, of its true value, or that any différent basis than the 
true value of plaintiff's property was employed, and set up that the lands of 
plaintiffs bear timber of exceptionally high grade and are proportionally more 
valuable than smaller or Isolated tracts in the same loealities ; that in 190S 
the county employed proper timber cruisers, who made detalled, estimâtes of 
character and quality of timl)er standing upon the varions légal subdivisions 
of land In the county, and that ail lands in priva te ownershlp were cruised 
and platted into tracts and zones, with plats and detailed reports eonceming 
physical characteristjies, agricultural possibillties of lands, and other matters, 
which were filed, by which the assessing officers eould détermine the value for 
assessment and taxation ; that the assessments made were the resuit of hon- 
est and deliberate judgment, after careful investigation and fair hearing, as 
required by the laws of the state of Washington in force in 1912 and 1913 
(I^ws of 1897, chapter 71). After trial the District Court held that plaintiffs 
liad failed to make a case entitling them to relief, and the complalnts were 
ordered dismissed. The decree provided for a crédit by the county upon the 
taxes levied upon the plaintiff's land in the sum of $29,400, to be apportioned 
among the lands in the spécifie manner set forth in the decree. The crédit 
matter presented itself in this way: The plaintiff had pald into court $30,000 
on November 7, 1914, as a tender. This sum, less $600 clerk's commission was 
by stipulation of the parties paid into the county of Clallam and recelpted for 
as a payment into the county of Clallam, and recelpted for as a payment pro 
tanto without préjudice to the contention of either party. 

Case No. 2907, Clallam Lumber Company v. Clallam County and Wood: 
Kelates to the same lands as in No. 2905, but the taxes involved are 1914. It 
is claimed that, if properly assessed at a value of not more than 50 per cent., 
the tax would not hâve exceedcd $25,466, but that they were taxed $42,960, or 
an unlawful excess of $17,494.78. Tender of $25,466 was made, and the 
decree ordered the suit dismissed, without crédit for any payment. 

Case No. 2906, Ruddock and MeCarthy v. Clallam county and others: In 
this action the assessment of lands for the taxes of 1913 is involved. The 
plaintiff's lands, consisting of 7,941.06 acres, were situated in zone No. 2. 

245 F.— 26 
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The aggregate assessraent for 1913 was $479,990, and It Is clalmed that the 
total assessable value of the lands on March 1, 1912, dld not exceed $550,000, 
and that under the law and practice the assessment should not hâve been 
more than $2î5,O0O. The tax amounted to $15,809, as agalnst $9,250, whlch 
plaintiffs say should hâve been the maximum assessed. Hie tender In this 
case was $9,250, and the decree ordei^d the county to crédit this sum, less 
clerk's commission, toward the taxes on plaintifif's land for 1913 pro tanto. 

Case No. 2908, Euddoek and MeCarthy v. Clallam County and Wood: The 
taxes involved in this suit were upon the same lands as In case No. 2906, but 
were those assessed for 1914. The contention hère Is that, while the aggre- 
gate value of plalntiff's land dld not exceed $550,000 on March 1, 1914, and 
should not hâve been assessed at more than 50 per cent, of this value, they 
were in laet assessed at $561,395, or 102 per cent, of their actual value ; that 
the taxes ought not to hâve exceeded $6,905, but they amounted to $14,095. 
Tender of $6,905 was made, and the decree ordered the suit dismlssed, with- 
out crédit for any payment. 

Earle & Steinert and Peters & Powell, ail of Seattle, Wash. (But- 
terfield & Keeney, of Grand Rapids, Mich., of counsel), for appellants. 

Frank L. Plummer, of Port Angeles, Wash., and John E. Frost. 
Edwin C. Ewing, Richard Saxe Jones, and C. F. Riddell, ail of Seattle, 
Wash., for appellees. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

HUNT, Circuit Judge (after stating the facts as above). The 
briefs and arguments of appellants are addressed principally to thèse 
points: (1) The practice of the assessor in dividing the timber lands 
into zones and the classification by zone System for the purpose of as- 
sessment and valuation; (2) the measure of value adopted by the 
défendants for assessment and for taxation; (3) the question of the 
existence of a conspiracy and fraudulent combination of tax offi- 
ciais to discriminate unjustly against plaintifif's lands and in favor of 
other property. 

The Constitution of Washington pro vides that ail property not ex- 
empt shall be taxed in proportion to its value, to be ascertained as 
provided by law, and that uniform and equal rate of assessment and 
taxation on ail property according to its value in money shall be pro- 
vided, and that the law shall secure a just valuation for taxation of 
ail property, so that every person and corporation shall pay a tax in 
proportion to the value of his, her, or its property. Article 7, §§ 1 
and 2, Constitution of Washington. 

In 1912 the laws of Washington provided that real property sub- 
ject to taxation should be listed and assessed biennially on every 
even-numbered year with référence to its value on the Ist day of 
March preceding the assessment, that real property should be listed 
according to the largest légal subdivision as near as practicable, and 
that ail property should be assessed "at its true and fair value in 
money" ; the true cash value being that at which the property would 
be taicen in the payment of a just debt from a solvent debtor. It was 
further provided that, in assessing any tract of real property, the val- 
ue of the land exclusive of improvements should be determined, and 
the value of ail improvements and structures thereon. 2 Remington 
& Ballinger's Code, §§ 9101, 9112, 9113. 
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In 1913, section 9112 was amended by provision that ail property 
should be assessed at net to exceed 50 per cent, of its true aiid fair 
value in money. Laws of Washington 1913, p. 438, § 1. It is pro- 
vided that, when the assessor shall begin his work, that officiai is 
required to détermine as near as practicable the true or fair value 
of each tract of real property listed for taxation and shall enter the 
value thereof in proper books. Section 9102. Section 9200 makes 
the county commissioners, the county assessor, and the county treas- 
urer, or a majority of them, a board of equalization of the assessment 
of the property of the county. The board is required to examine and 
compare the returns of the assessment of the property of the county 
and prcceed to equalize the same se that each tract or lot of real 
property and each article or class of personal property shall be en- 
tered upon the assessment list at its true and fair value according 
to the measure of value used by the county assessor in such assess- 
ment year and subject to certain rules. The rules authorized the 
raising of value of real property, which in their opinion is returned 
below its true and fair value, to a sum believed to be the true and 
fair value, after notice to the owner or agent, or they may lower val- 
ues to what is fair, and they may raise the value of each class of Per- 
sonal property after notice, and they may reduce the valuation of 
Personal property w^hich in their opinion is rated above its true and 
fair value. By section 9212 county taxes are levied in spécifie 
amounts, and rates per centum determined f rom the amount of prop- 
erty as equalized by the board of equalization each year, except such 
gênerai taxes as may be definitely fixed by law. Ail taxes are payable 
on or before the 31st of May in each year ; but one assessment may 
be paid before that date, and time for the payment of the balance 
extended to the 30th of November following. 

It can be saîd generally that, under the System prevailing in the 
State, taxes are assessed on property as of the value of March Ist, 
equalization by the board of equalization is had in October, and taxes 
upon real property are payable on May 3 Ist. Inasmuch as assessment 
on real property was made biennially in the even-numbered years, 
taxes upon real property for 1913 were payable in May, 1913, based 
upon the assessments of 1912, equalized in October, 1912, while tax- 
es for 1914 were based upon an assessment value as of March 1, 1914, 
equalized in October, 1914, and became payable in May, 1915. The 
évidence is that in 1908, under authority of the county officiais, a 
cruise of the timber lands and a survey of other lands in the county 
was begun. The cruise was not finished until 1914, but the data ob- 
tained were fuU, and made part of the public records of the county, 
and were used by the assessor when he made assessments of timber 
lands for 1913 and 1914. 

The maps accompanying the record show that Clallam county is 
long and narrow, bordered on the east and south by JefFerson county, 
on the west by the océan, and on the north by the Straits of Juan de 
Fuca. In the eastem end of the county is the small town, Sequim. 
Port Angeles,, a city of more than 4000 inhabitants, lies on the Straits, 
approximately one-third of the distance from the easterly line of the 
county. A large part of the county is included in a forest reserve, 
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but in round numbers there are 529,920.06 acres of taxable land, of 
which' over 356,000 acres are timber lands. In 1914 the total assessed 
valuation of the county was $14,576,197, of which more than $10,- 
000,000 was the assessment on timber lands. Real estate in cities 
was assessed in 1914 at $2,114,957, and unimproved land, excepting 
timber lands, at $901,475, and improved land, with improvements, 
at $746,305. 

The zones as created by the assessor for assessment purposes may 
be brieily described as follows : Zone No. 1 abuts upon the Straits, 
and extends east and west along the Straits for approximately 65 
miles, and back from the Straits into the interior at distances from 
1 to 8 miles. Zone No. 2, situate in the interior, is generally south 
of and adjoining zone No. 1 in part, and runs toward the westerly 
part of the county, extending southerly to the line of Jefferson coun- 
ty. The most southerly point in zone 2 would be about 30 miles 
from the Straits, and the most northerly point approximately 5 miles. 
Appellant Lumber Company owns 18,707 acres in zone 2. Zone No. 
3, of much smaller area than zone 2, lies west of Lake Crescent, and 
is also in the interior and south of the easterly part of zone 1. In 
this zone appellant Lumber Company owns approximately 3,207 acres. 
Zone No. 4 lies south of zone 5, and is in the south central part of 
the county with a northerly line about 8 miles from the Straits. In 
this zone appellant Lumber Company owns 18,588 acres. Zone No. 
5, also in the interior, is situated north of the Soleduck valley and on 
the westerly slope of a range of mountains, which séparâtes the valley 
and the lands of plaintiffs from the Straits. Plaintiflfs own about 
798 acres in this zone. Zone No. 6 adjoins Jefïerson county, and 
is situate south of zone 3, and about midway between the east and 
west ends of Clallam county. Plaintiiïs own 80 acres in this zone. 

It is conceded that upon the Straits and immediat&ly adjoining the 
tidewater (zonel) there are large bodies of fir, cedar, spruce, and hem- 
lock, and it is beyond dispute that in this zone the lands were prop- 
erly assessed. It would extend this opinion too far to give the testi- 
mony about the topography of the several zones. We gather that, 
from the east end of the county back to Twin Rivers, which flow to 
the straits, there was a sloping bench for some 3 miles; the bench 
being elevated about 100 feet on the shore line and as much as 500 
feet 6 miles back. The country from Twin Rivers is broken, some 
of it being at an élévation of 2,000 feet. The country included in the 
several zones is in part broken by mountain ranges. The Hoko river 
flows northerly into the Straits through the western portions of 
zones 2 and 1. South of the broken elevated portion along the Sole- 
duck river, which flows westerly from L,ake Crescent through much 
of the timber lands of plaintiffs, in zones 3 and 4, 6 and 2, is a valley 
for some 20 miles. Still further south of the Soleduck river is the 
Calawa river and valley, which is separated from the Soleduck by 
mountainous ridges. The élévations of the ridges vary from 2,500 
to 6^000 feet. In zone 4 there are some level benches and rolling 
country, with higher lands in the northwestern part and mountains 
toward the Hoko river. There is évidence of feasible railroad routes 
from the several sections to deep water. 
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The plaintiff introduced testimony of men of expérience in hiuy- 
ing and selling timber and conducting logging opérations in Washing- 
ton and other sections. A number of them testified to the etïect 
that land with timber upon it had dcpreciated since about 1910, and 
that in 1913 and 1914, upon the interior lands involved herein, $1 
per thousand for the fir, spruce, and cedar would be high value, but 
that such timber upon the Straits might be worth $2 per thousand and 
hemlock 75 cents, because of its being close to the water. Some of 
thèse gentlemen put the value of hemlock in the interior sections at 
50 cents per thousand in 1912 and at lower valuations in 1913 and 
1914. The higher value which the witnesses put upon the Straits 
timber was, as indicated, because of superior logging conditions. E. 
C. Duvall, an expert timber cruiser of long expérience, and who 
knew the country, put the value of fir, spruce, and cedar on plain- 
tiff's lands at $1 per thousand in 1913 and 1914, and of hemlock at 
50 cents per thousand, except along the Pysht and Hoko rivers 
(Straits timber), where fir, spruce, and cedar was worth $2 per 
thousand and hemlock 75 cents. 

On the other hand, the défendants ofïered évidence f rom men well 
qualified to testify conceming the value of timber, and who were in 
some instances specially familiar with the timber lands of the ap- 
pellants, as well as with those in the Straits timber zone. Some of 
thèse witnesses said that they considered the fir, spruce, and cedar 
on the appellant's land in the interior as worth $2 per thousand feet 
in March, 1912 and 1914, and that the price of hemlock varied from 
$6 to $11 per thousand, and that the timber in the interior zones was 
worth as much as in the Straits zone. One of the witnesses said that, 
owing to the character of the land, it would be no more expensive 
to log into the waters of the Straits from zone No. 1 than from the 
other zones, and for 1912 and 1914 he put a value upon fir timber 
in the zone at $1.50 per thousand but that spruce and cedar ought 
to be worth $2 to $2.50 per thousand. A witness (Newbury), who 
had been 25 or 30 years in the logging and timber business, said he 
had been across a portion of the lands of the plaintifïs in Clallam 
county, and made investigation concerning the value of timber and 
the conduct of logging opérations therein; that he knew the lands 
along the Straits, and had examined the county cruises in Clallam 
county; that in examining the timber of the plaintiff he had used 
an aneroid barometer, and had carefully studied the physical charac- 
teristics of the country in the respective zones; that in some in- 
stances he had taken up an acre, and counted and measured it, and 
that as a resuit his opinion was that on March 1, 1912, 1913, and 
1914, the value of the plaintiff's timber was from $1.75 to $2 per 
thousand, and that the value of the Straits timber was about the same, 
but he thought hemlock was of no value whatsoever, except for use 
in logging opérations ; that he believed that the interior timber could 
be logged for less than in front — that is, fir, cedar, and spruce. An- 
other qualified witness, Merrill, an owner of timber in Clallam coun- 
ty said he was familiar with timber in the Straits zone and with the 
timber land owned by the appellants. He considered quality of tim- 
ber, cost of logging and operating, soil, etc., and thought the timber 
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in the intc-ior was worth fully as much, if not more, than the timber 
upon the Straits, and that in 1912, 1913, and 1914 the timber in the 
interior could hâve been operated at a profit at $1 per thousand, 
stumpage, basing that at $2 per thousand. During that time his own 
business had been operated at a profit at Gray's Harbor and Everett, 
and his own opérations had been profitable more than 25 miles away 
from market or sait water. There was other évidence, but it is un- 
necessary to refer to it. 

We concède that the witnesses for the appellants had sufficient fa- 
miliarity with the country and the timber upon the lands of the ap- 
pelants and the gênerai conditions to entitle their judgments upon 
values to very high respect, and yet witnesses for the appellees equally 
well qualified in knowledge and expérience hâve expressed opinions 
sustaining the values made by the officiais. 

Tuming to the spécifie figures, we find this : In 1912 the fir, spruce,. 
and cedar timber of the appellants was assessed at 70 cents per thou- 
sand feet in one zone, and at 60 cents in another zone. Now, taking 
the évidence as sustaining a conclusion that the market value of fir, 
spruce, and cedar at that time was $2 per thousand, we hâve the as- 
sessment made at approximately 35 per cent, of the value. The as- 
sessor himself has testified that in putting value upon timber he 
believed that the sums adopted were about 50 per cent, of the true 
value of the lands involved ; that in 1914 he raised the assessment on 
fir, spruce, and cedar 10 cents a thousand, from 70 to 80 cents and 
60 to 70 cents in certain zones, because he believed that previous 
assessments had been too low ; that he had made an error in the 
assessments of 1912 because at that time he had had very little infor- 
mation. We then hâve the resuit that, with an established value of 
$2 per thousand feet, the assessment made was 40 per cent, of the 
market value for 1914. It is also proven that, when the assessed 
value was raised, it afïected ail timber lands in Clallam county. 

Appellants argue that the évidence shows that their lands are with- 
out conveniences for transportation and access to markets, and it 
would cost a great deal to construct and operate a railroad to trans- 
port the timber from the interior lands of the appellants to tidewater. 
But there was much évidence introduced by the défendants to show 
that it would cost but little more to construct a railroad in the interior 
and to log the interior timber than to move and log the Straits tim- 
ber. The évidence of freight tarifïs on logs to be transported 
by transcontinental railroads does not furnish great aid in estimating 
the fair cash market value of the timber lands. It is the value of the 
land with the timber on it in the timber land market that primarily 
must govern, and the value from that standpoint is not to be con- 
troUed by the value of manufactured sawlogs made from the timber 
after it is felled. There is évidence, however, to the eflfect that tim- 
ber, when it reaches Clallam Bay and certain other water points, has 
a value of $6, $8, and $11 per thousand feet as against the value of 
$2 per thousand in the tree growing on the lands in the interior zones. 
The évidence of the assessor was in substance that for 1914 he had 
used and considered the timber cruises which divided the timber lands 
into 10-acre tracts and gave the number of trees on each 10 acres. 
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the average numbcr of thousands of feet, amount of fir, spruce, cedar, 
and hemlock on each 10 acres, the character of ground, dead timber, 
burned lands, and also showed character of logging conditions on 
each 40-acre tract. In 1912 he says that he used the information then 
at hand, as to kind of timber, surface, and everything of a physical 
character, and in fixing zones he used his best judgment as to esti- 
mated values for timber assessment purposes. The members of the 
hoard of equaHzation were rigidly examined and also testified that in 
1912 and 1914 they approved of the assessment rolls prepared by 
the assessor ; that in 1914 they had the cruise books bef ore them ; 
that they weighed the timber estimâtes and always exercised their 
best judgment. Appellants hâve vigorously attacked thèse statements 
of the assessor and members of the board of equalization, but we think 
they hâve overlooked the whole of the testimony of the officiais. We 
do not controvert the argument that, if there were nothing of sub- 
stance except mère statements by the officiais that they used their 
best judgment, such statements ought not to count for much against 
évidence of circumstances and facts which would show that there 
was no fair ground upon which they could hâve formed the judgments 
they did. But, as pointed out, such is not the case hère. 

[1] We fail to see that in the adoption of the zone System as a 
basis for assessment and taxation there was inhérent error. Of 
course, an assessor must always be guided by the purpose that the 
tax levied upon each tract shall be relatively according to its real val- 
ue. But if he proceeds in good faith on this principle and after ex- 
amination of the physical location of the lands with référence to the 
advantages or disadvantages of situation of each tract, contour of the 
land, the quality and quantity of timber standing thereon and facility 
for logging, there can be no well founded objection to a classification 
by convenient area of growth, whether called zones, districts, or tracts. 
It is easy to understand how différences in value in several areas will 
arise and must be recognized as of practical importance. We ail 
know, too, that an assessor is oftentimes confronted by a very diffi- 
cult task in making distinctions in values of unoccupied lands; how- 
ever, he must make the assessments as the law requires and must 
do the best he can, and although he has the rules of law to guide him, 
to a great extent he must use hard-headed judgment, which presum- 
ably he will be able and ready to apply to his task. In Doty Lumber 
& Shingle Co. v. Lewis County, 60 Wash. 428, 111 Pac, 562, Ann. 
Cas. 1912B, 870, the Suprême Court of the state considered an attack 
upon an assessment of lumber lands, where, before formai equaliza- 
tion was proceeded with, tentative bases of value had been put upon 
timber with relation to distances from a commercial railroad. The 
board of equalization, after hearing, raised the assessments of the 
lands, not adhering strictly to the tentative bases but considering dis- 
tance of the property from a logging stream or commercial railroad and 
the contour of the land as affecting the expense of getting the lumber 
to market. The court held that establishing the limits in miles as 
bases of value was not action upon a fundamentally wrong principle, 
s.nà distinguished the case of Hersey v. Board of Supervisors (decid- 
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ed in 1873) Z7 Wis. 75, cited to us by appellant, by carefully pointing 
out that in the Wisconsin case a fixed value was placed on standing 
timber within limits fixed by the authorities, without référence to 
statutory requirements in Wisconsin concerning logging conditions, 
quality of timber, or character o£ soil. 

[2] As peculiarly appropriate to the case before us, we quote what 
the Suprême Court said: 

"There Is a marJîed divergence in the opinions of the respective wltnesses 
as to tlie value of the timber land, bnt the law put the burden upon the appel- 
lants, and the trial court who savi^ and heard the witnesses concluded that 
they failed to meet the burden, and we are incllned to take the same view." 

And in l/)uisville & Nashville R. R. Co. v. Greene et al. (decided 
since the présent case was submitted) 244 U. S. 522, 37 Sup. Ct. 683, 
61 L. Ed. 1291, we hâve the last expression of the Suprême Court of 
the United States, where it was said : 

"The findings of an officiai body, such as the board of valuatlon and assess- 
ment, made — as was the case hère — after a hearing and upon notice to the 
taxpayer, are quasi judicial in their character, and are not to be set aside or 
disregarded by the courts, unless it is made to appear that the body pro- 
ceeded upon an erroneous principle or adopted an improper mode of estimating 
the value of the franchise or unless fraud appears. Pittsburgh, etc., Railway 
Co. V. Backus, 154 U. S. 421, 435, 436 [14 Sup. Ot. 1114, 38 L. Ed. 1031] ; Chi- 
cago, B. & Q. E. Co. V. Babeoek, 204 U. S. 5S5, 596 [27 Sup. Ct. 326, 51 L. Ed. 
636]." 

Our conclusion is that the évidence of the appellee meets any faîr 
criticism of the zone method and that there is no reason for disturb- 
ing it. The assessments in the several zones are as follows : 

Zone No. 1 — 1912-1913, fir, spruce, and cedar, 80 cents; hemlock, 
40 cents. 1914, fir, spruce, and cedar, 90 cents ; hemlock, 40 cents. 

Zone No. 2 — 1913, fir, spruce, and cedar, 70 cents; hemlock, 35 
cents. 1914, fir, spruce, and cedar, 80 cents; hemlock, 40 cents. 

Zone No. 3 — 1913, fir, spruce, and cedar, 70 cents ; hemlock, 35 
cents. 1914, fir, spruce, and cedar, 80 cents ; hemlock, 30 cents. 

Zone No. 4 — 1913, fir, spruce, and cedar, 60 cents; hemlock, 30 
cents. 1914, fir, spruce, and cedar, 70 cents; hemlock, 30 cents. 

Zone No. 5 — 1913, fir, spruce, and cedar, 40 cents; hemlock, 20 
cents. 1914, fir, spruce, and cedar, 50 cents; hemlock, 25 cents. 

Zone No. 6 — 1913, fir, spruce, and cedar, 40 cents; hemlock, 20 
cents. 1914, fir, spruce, and cedar, cents; hemlock, cents. 

The Ruddock and McCarthy lands, which were in zone 2, in 1913, 
were assessed at 70 cents for fir, spruce, and cedar, and hemlock, 35 
cents; in 1914, fir, spruce and cedar, 80 cents, and hemlock, 40 cents. 
Appellants hâve made a much stronger showing of possible overvalu- 
ation of hemlock than of fir, spruce, and cedar. There is much évi- 
dence tending to show that valuations of hemlock timber were high, 
but there is no substantial évidence that any discrimination against 
the lands of the appellants was had, and there is évidence to sustain 
the assessment of the hemlock as made by the assessor and sustained 
by the board of equalization. We are thoroughly satisfied that, if 
there was any overvaluation, it was due to honest mistake of opinion, 
and not to fraud. As was said in Olympia Waterv.orks v. Gelbach, 
16 Wash. 482, 48 Pac. 251 : 



CLALLAM LUMBEE CO. V. CLALLAM COUNTT 409 

"It 1s a well-known fact that there is often a wlde différence of opinion as 
to the values of property among persons actlng honestly and endeavoring to 
get at the true value, and, as this question must be settled somewhere, the 
law has reposed it in the board of equallzation, and made their action final." 

We understand, of course, that the court, in using this language, did 
not in tend to commit itself to the doctrine that, where the action on the 
part of the officiais was f raudulent, the courts would not interfère. It 
appears that the value of the hemlock in Clallam county was the same 
as the value put upon hemlock in other portions of the hemlock belt, or 
what is spoken of as the "Olympia peninsula timber." Again, appel- 
lant's assessment . f or 1914 was upon a valuation of $1,667,000, which 
included a value put upon hemlock of $223,426, which is less than 
13.5 per cent, of the value of the total valuation put upon the property 
of the appellants. 

Appellants offered much évidence, principally opinions from men 
versed in realty values, in support of their contention that a fraudu- 
lent combination of tax officiais existed with the purpose of discrimi- 
nating against the lands of thèse several appellants and in favor of 
other classes of property in Clallam county and in favor of timber 
lands which were being operated. To meet this, appellees also pro- 
duced much évidence, but relied largely on the showing of just what 
priées were paid where actual sales had been had. With respect to 
real estate in Sequim, comparisons between priées at which a number 
of lots sold in 1913 and 1914 and the assessed values imposed in 1914 
showed that the assessment was 48 per cent. Much other property 
in the town in 1914 was assessed at 58 per cent, of sale contract priées. 
There was sharp conflict as to some of the values ; but, in the light 
of the évidence of the actual sales had, it is not for us to substitute 
our judgment for that of the lower court and the county officiais. 
And like position must also hold in relation to the évidence concerning 
assessment of farm lands. 

It is said that the assessment of Port Angeles real estate was dis- 
honestly made and that values grossly below true values were im- 
posed. The town, so the évidence discloses, had more or less of a 
1x)om in 1912, when priées rapidly increased, and considérable prop- 
erty was transferred. But' witnesses tell that a change came soon 
after 1912 when priées fell. Opinions of witnesses as to values in 
1914 are radically divergent and whoUy satisfactory judgments are 
not easily arrived at. But the tabulated statements of assessed valu- 
ations for 1914, when compared with the valuations placed by sev- 
eral witnesses upon the town property, show that an average assess- 
ment of about 50 per cent, was had. 

Complaint is made against the assessment of certain personal prop- 
erty — shingle mills, bank stock, and property of power companies, 
The assessor testified in détail about the condition of the several mills, 
their machinery, sizes, capacities, âge, and locations, and said that he 
tried to make his assessments on the basis of 50 per cent, of actual 
market value. Appellants introduced testimony that his assessments 
were too low, but we find no solid ground upon which to rest a re- 
versai of his judgment. 
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[3] Tliere was not a proper assèssment of the banks in 1914. This 
was admitted upon the trial. Under the statute of the state (section 
9134), the assèssment should hâve been upon the shares of stock at 
the full and fair value, whereas it was made upon the basis of a per 
cent, of, the capital stock. The chairman of the board of equalization 
admitted at once that the assèssment was wrong, and said the erroi* 
was because the board did not know any better, and was unable to 
construe the statute properly, and was never advised of its error by 
counsel until after the board had acted. The error does not invali- 
date the assèssment. In Doty Lumber & Shingle Co. v. Lewis Coun- 
ty, supra, the court said : 

"The omission of the assessor to assess property, under a mlsapprehension 
ot the law, will not invalidate the assèssment list. It is the same in légal 
effect as the casual omission of property through a mistake." 

It may be that there was some undervaluation of the plant of the 
Olympic Power Company; there probably was. The plant was built 
in 1910, but in 1912 the dam was broken and partly carried away, and 
as a resuit the value of the property was much impaired. However, 
there is nothing of substance to show that the assèssment of the au- 
tliorities was fraudulently made; ând surely, when we consider the 
difficulty of valuing property in the condition existing when the as- 
sèssment was made, the courts should not disturb the judgment of 
the local authorities. 

We are not at ail satisfied by the évidence that there was any cor- 
rupt combination between the assessor and the members of the board 
of equalization for the purpose of overvaluing appellants' lands, or 
discriminating in any way against them and in favor of other prop- 
erty. The appellants went to the pains of sending an agent from Port- 
, land to Port Angeles in 1914 to inquire into real estate values there- 
abouts. He went and talked with the county assessor and other offi- 
ciais and persons, and assumed to narrate many conversations with 
the officiais, wherein they made statements to the effect that timber 
was assessed more than any other property, and town property at 
less than half its real value, which it is now sought to use as 
admissions by them of intentional undervaluations of town and other 
property. The officiais positively deny many of the statements attrib- 
uted to them, and déclare that they never made statements intending 
to convey the meanings which the investigating witness gave to them. 
The District Court rejected the theory of conspiracy, and, without 
elaborating the évidence introduced by the several parties, our opin- 
ion accords with that of the lower court. Granting that, unexplained, 
much of what the main witness for the plaintiffs testified to tended 
to show wrongful concert of action, nevertheless the officiais met the 
issue of intentional wrong in a way which dispelled any fair infer- 
ence of corruption on their part Olym ~ia v. Stevens, 15 Wash. 601, 
47 Pac. 11. 

What we hâve said pertains sufficiently to the more important fea- 
tures of the appeal, and leads us to the conclusion that, while the 
évidence abounds in diversity of opinions as to correct values, those 
adopted by the officiais are sustained as true to-a greater or less de- 
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grée. Appelîants went before the board of equalization, and must 
now abide by their judgment. If there were some overvaluations or 
iindervaluations, they are to be attributed to mistakes of judgment, 
and, in tlie case of the bank stock values, to honest misconstruction 
of law, but not to intentional, or arbitrary, or fraudulent, overvalua- 
tion or omission. And as the évidence fails to show discrimination 
against the property of any class or owner, or tliat any fundamental 
principle of uniformity was violated, the appelîants are not entitled to 
relief in equity. C, B. & Q. Ry. Co. v. Babcock, 204 U. S. 585, 27 
Sup. Ct. 326, 51 L. Ed. 636; Templeton v. Pierce County, 25 Wash. 
2)77, 65 Pac. 553 ; Vancouver Waterworks v. Clark County, 55 Wash. 
112, 104 Pac. 180; N. P. R. Co. v. Pierce County, 55 Wash. 108, 
104 Pac. 178; Mercantile National Bank v. New York, 172 N. Y. 
35, 74 N. E. 756. 

The decrees are affirmed. 



VEZINA V. UNITED STATES et aU 

(Circuit Court of Appeals, Biglith Circuit. August 15, 191T.) 

No. 4725. 

1. Indians ©=»! — Persons Entitled to Allotments as Indians — ^Evidence. 

In a suit to establish plaintiff's rigtit to an allotment of land in tlie 
Wliite Earth Indiau réservation, évidence heli, to sliow tliat plaintifl was 
by blood a œember of a band of tlie Cliippewa Indians of Lake Superior. 

2, Indians <®=»1 — Peksons Bt«titled to Rights of Indians — Abandonment. 

Under Act June 7, 1897, c 3, 30 Stat. 90 (Conip. St. 1916, § 4106), provid- 
Ing that ail children born of a marriage between a white man and an 
Indiaa woman by blood, where such Indian woman is, or was at the tlme 
of her death, reeognized by tlie tribe, shall hâve the same rights and priv- 
ilèges to the property of the tribe to whlch the mother belonged as any 
other member of the tribe, where plaintiff's mother, until her marriage to 
a white man, was fally recognized as a member of a band of Chippewa 
Indians, and there was nothing to indlcate that she ceased to be so recog- 
nized up to the tlme of her death, plaintifC was entitled to be recognized 
and treated as a member of such band of Indians, though she did not re- 
main with the tribe on their réservation, especially as an Indian, who 
bas abandoned his tribe and taken up his abode among the white race, and 
recognlzes no authority over him except that of the United States and the 
State in which he résides, cannot become a citizen of the United States, 
In the absence of a statute or treaty, and forfelture of tribal citizenship 
by one who cannot acquire any other citizenship should not be found upon 
light and trifling circumstances. 

Appeal from the District Court of the United States for the District 
of Minnesota, 

Suit by Elizabeth Vezina against the United States and S. E. Mooers. 
From a judgment for défendants, plaintiff appeals. Reversed and re- 
manded, with directions. 

F. H. Peterson, of Moorhead, Minn., for appellant. 
Alfred Jaques, U. S. Atty., of Duluth, Minn., for the United States. 
R. J. Powell, of Minneapolis, Minn., and Clayton C. Cooper, of 
Mahnomen, Minn., for appellee Mooers. 
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Before HOOK and SMITH, Circuit Judges, and AMIDON. Dis- 
trict Judge. 

SMITH, Circuit Judge. On August 15, 1894 (28 Stat. 286, 305, c. 
290, § 1), and on February 6, 1901 (31 Stat. 760, c. 217, § 1 [Comp. St. 
1916, § 4214]), Congress enacted: 

"That ail persons who are lu whole or In part of Indlan blood or desceut 
wlio are entitled to an allotment of land under any law of Congi-ess, or wlio- 
claim to be so entitled to land under any allotment act or under any grant 
made by Ctongress, or who elalm to bave been unlawfully denled or excluded 
fi-om any allotment or any parcel of land to whlch they claim to be lawfully 
entitled by virtue of any act of Congress, may commence and prosecute or 
défend auy action, suit, or proceeding in relation to their right thereto in the 
proper Circuit Court of the United States ; and said Circuit Courts are hereby 
givcn jurlsdiction to try and détermine any action, suit, or proceeding arlsing 
witliin their respective jurisdictions involving the right of any person, in whole 
or in part of Indian blood or descent, to any allotment of land under any 
law or treaty." 

This action was brought under that statute. 

The plaintiff on March 15, 1889, moved to the Chippewa réservation 
at White Earth, Minn., and took up her home at the town of White 
Earth in a house erected by her husband, and there remained until 
about 1902 or 1903. Her husband moved back to Minneapolis and 
died there, but she remained on the White Earth réservation. In 1903- 
she moved to the west half of the northeast quarter, and the southeast 
quarter of the northwest quarter, and the south half of the north half 
of government lot 3 in section 2, township 146, range 40 west of the 
fifth principal meridian. She there made improvements, consisting of 
a house and two barns, which hâve been burned down, built a barbed 
wire fence, and grubbed the timber and brush from about 1^-2 acres of 
land. Her improvements were worth about $800. She has remained 
on thèse lands ever since. About 1909 the said lands were allotted 
to one Pah-dub, and were subsequently patented to him and sold to the 
défendant S- E. Mooers. The plaintiff is now 88 years old, and was 
85 at the time of the trial. 

Bearing in mind her life and attainments, it îs manifest that as to 
the proof of her pedigree and family history the rule as to hearsay has 
been greatly relaxed. Jones on Evidence, §§ 312 to 318; chapter 43, 
Chamberlayne on the Modem Law of Evidence, p. 4037 ; Greenleaf 
on Evidence (16th Ed.) vol. 1, pp. 197-203; Abbott's Trial Evidence 
(Ist Ed.) p. 90 et seq.; Eice on Evidence (Ist Ed.) pp. 413-^19; 10 
Ruling Case Law, 963-966; 16 Cyc. 1223-1235. 

The case has under a spécial order of the court been submitted on a 
typewritten transcript. It is difficult to détermine tlie exact f acts. The 
transcript is filled with typographical errors. Many mistakes hâve been 
made in the examination of the witnes.ses. For example, one of the 
questions refers to Commissioner Fletcher whereas it is quite manifest 
it was meant to refer to Congressman Fletcher ; but greater diiïïculties 
than thèse are found in the transcript. Plaintiff does not speak the 
English language and testified through an interpréter. Many of the 
witnesses are in part of Indian blood, and their English is not of that. 
clearness which could be desired ; but, bearing the ruies in the authori- 
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ties cited in mind, we hâve no doubt the évidence shows the plaintiff 
was born on the Red river, in Canada, near Ft. Garry or Winnipeg, to 
Michael Delaney and his wif e, Isabel Delaney ; her mother, Isabel 
Delaney, was born about the first of the nineteenth century at Fond 
du Lac, Minn. ; Mrs. Delaney's maiden name was Isabel Bazille; the 
maiden name of the plaintiff's grandmother, the mother of Mrs. De- 
laney, was Therease Cotte; she was married to a full-blood Indian 
named Kah-we-tah-wah-mo, a member of the Fond du Lac band of 
the Chippewas of Lake Superior. See 10 Stat. 1109, 1110, subd. 4, art. 
2. For aught that appears he and his wife were always fully recog- 
nized as members of that band and tribe. It seems probable that Mrs. 
Bazille had Indian blood as well as her husband. She looked like an 
Indian woman; she had black hair, which she wore down her back, 
wore moccasins, and, besides doing her domestic duties, did a great 
amount of bead work and was an Indian doctor. They lived in a tepee. 
Mrs. Bazille died at Fond du Lac. Their daughter, Isabel, was at the 
âge of 14 married to Michael Delaney, a Canadian Frenchman, who 
was by occupation a mason. Mrs. Delaney was one-half to three- 
fourths Chippewa of Minnesota. She wore her hair down her back, 
made moccasins for sale, did bead work and sold the same, and like 
her mother, aside from domestic duties, was an Indian doctor and 
midwif e ; she walked pigeon-toed, as most Indian women do ; she f re- 
quently went from Fond du Lac to the Red river to make maple 
sugar before and after her marriage; she lived in a tepee. Shortly 
after her marriage, there being substantially no work in Mr. Delaney's 
line in Fond du Lac, they went up on the Red river in Canada near 
Ft. Gai-ry or Winnipeg, and he worked there on the fort and made 
some tombstones. When they started from Fond du Lac to Red 
river, they first traveled with a dog'team, and when they came ta 
the river they crossed it in bark canoës, and then carried the canoës 
to the next lake until they got through. Eight children were born to 
them while they were living in Canada; the plaintiff being probably 
the third. She was born about 1828 or 1829. When plaintiff was 
about 19 her father moved back, about 1850, to Minnesota and se- 
cured work on Ft. Snelling. Two years later his wife joined him 
and there bore him two more children. Plaintiff remained about two 
years longer with her aunt, until her parents were settled at St. Paul, 
and then by their direction she joined them and remained with them 
a couple of years, when she was married to Joseph Vezina, a Canadi- 
an Frenchman, a carpenter, millwright, railroad bridge builder, and 
farmer, and they moved to Mendota, and later to Minneapolis. In the 
meantime, and about ten years after they had settled at St. Paul, the 
Delaneys moved to Rice Lake, about 18 miles from St. Paul, and to a 
farm. There they remained several years, when they moved to Minne- 
apolis, where Mr. Delaney died, and his wife followed him about 
1875. She also looked like an Indian squaw; she wore no stockings, 
but in winter wore cloths wrapped about her legs to protect her from 
the inclemency of the weather. While the plaintiff and her family 
were Ijving at Mendota, her mother received an allotment of goods 
from the govemment, consisting of blankets, gingham, and calico, 
■which she divided with the plaintiff. One witness says Mrs. Delaney 
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was about three-fourths Indian by blood, more like a full-blood than 
three-fourths, and she acted like a squaw. At one time Mrs. Delaney 
showed Louis Hamiin what she claimed was some scrip issued to her 
by the government. Neariy ail of Mrs. Delaney's and the plaintiff's 
brothers and sisters married Indians or mixed-bloods. In her youth 
Mrs. Delaney frequently went out with others on buiïalo hunts, car- 
rying a pack on her back; she smoked a red clay pipe. Through 
their lives, and in the various places where they hâve lived, Mr. and 
Mrs. Delaney and Mr. and Mrs. Vezina lived the greater portion of 
the time since they quit the tepee stage in log cabins. 

Prior to October, 1863, there was issued to the plaintiff, under the 
seventh clause of the second article of the treaty of September 30, 
1854 (10 Stat. 1109), as a mixed-blood Chippewa of Lake Superior, 
scrip for 80 acres of land, certificate No. 119. This scrip was located 
in October, 1863, on land in the Stockton land district in California 
by William S. Chapman, attorney in fact. A patent was issued on 
this land, but on May 8, 1879, the same was canceled. A careful read- 
ing of subdivision 7 of article 2 of the treaty (10 Stat. 1109) will show 
it did not contemplate the issuance of scrip at ail. There was issued, 
however, to 278 persons what was known as "Gilbert scrip." On 
March 19, 1872, the Secretary of the Interior ruled that: 

"AU the so-called scrip Issued under this treaty, except such as Is denoml- 
nated the 'Gilbert scrip,' Is so tainted, by the actual and clearly establlshed 
frauds practiced in issulng it under the construction before referred to, as, in 
my opinion to deprive thèse certificates of any value or validity, even for the 
purpose of determining the identlty of the persons entitled to the beneflts of the 
treaty. Therefore, besides reversing the construction of the treaty under the 
décision of Secretary Usher as aforesaid, I hâve to direct that aU the so-called 
'scrip' forming the subject of your report and that of the commissioners before 
referred to, except the 'Gilbert scrip,.' be declared illégal, fraudulent, and void, 
and ail entries of land made with such scrip and unpatented should be can- 
celed." 

While certificate No. 1 19 was declared illégal and void, there is no 
finding that plaintiff was personally guilty of any f raud ; but it clear- 
ly appears that as early as 1863 the plaintiff claimed to be a mixed- 
blood of the Chippewas of Lake Superior, and, although it had no 
right to issue any scrip upon such a claim, the government recognized 
the truth of her claim that she was a mixed-blood Chippewa of Lake 
Superior, and in declaring the scrip void did not déclare otherwise. 
Mrs. Delaney talked Chippewa and broken French, while Mrs. Vezina 
talked French and broken Chippewa. 

On January 14, 1889, Congress passed "An act for the relief and 
civilization of the Chippewa Indians in the state of Minnesota." 25 
Stat. 642, c. 24. This act provided for the appointment by the Prési- 
dent of three commissioners to negotiate with ail the différent bands 
and tribes cl Chippewa Indians in the state of Minnesota for the re- 
linquishment of ail their interest in the state, except in the White 
Earth and Red Lake réservations. Section 3 of this act provides that 
after the compliance with certain specified terms ail of the Chippewa 
Indians of Minnesota, except those in the Red Lake réservation, be 
removed to and take up their résidence on the White Earth réservation 
and that they should be allotted lands in severalty in conformity with 
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Act Feb. 8, 1887, c. 119, 24 Stat. 388. The act (25 Stat. 642), in its 
first section, provides that, for the purpose of making the allotments 
and for other purposes, the commissioners should make a census of 
the Indians. The Président appointed under the act the foUowing 
persons, who served as commissioners for the time indicated: Hon. 
Henry M. Rice, February 26, 1889, to May 29, 1891. Bishop Martiti 
Marty, February 26, 1889, to June 22, 1893. Hon. Joseph B. Whit- 
ing, February 26, 1889, to January 10, 1891. Hon. Darwin S. Hall, 
May 29, 1891, to April 15, 1893. Hon. Francis Campbell, January 
10, 1891, to April 22, 1892. Hon. Rockwell J. Flint, April 22, 1892, 
to September 22, 1893. Hon. WilHam M. Campbell, April 15, 1893, 
to November 30, 1894. Hon. Benjamin D. Williams, June 22, 1893, 
to June 10, 1896. Hon. J. Montgomery Smith, September 22, 1893, 
to June 10, 1896. Hon. Melvin R. Baldwin, February 15, 1895, to 
July 28, 1897. Hon. Darwin S. Hall, July 28, 1897, to December 
31, 1899. 

On November 21, 1889, the commissioners, then consisting of Hon. 
Henry M. Rice, Bishop Martin Marty, and Hon. Joseph B. Whiting, 
and 123 adult Indians of the Fond du Lac band of Chippewas of 
Minnesota, by agreement ratified the act of January 14, 1889 (25 Stat. 
642), and the Indians ceded to the United States ail of their former 
réservation in Minnesota. As already stated, between the passage of 
this act of Congress and the making of this treaty or agreement, the 
plaintiff, on March 15, 1889, moved to the White Earth réservation, 
and she bas lived there ever since, more than 25 years at the time of 
the trial of this cause in the District Court, and now more than 28 
years. 

The law did not call for the consent of the Indians to the making 
of the list for allotment. That power was solely vested in the com- 
missioners, but they wisely in the main decided to take the advice of 
an Indian council, not with the old White Earth Indians, but of the 
new and old occupants of that réservation. There was considerably 
more land in the réservation than was required for allotment. The 
act (25 Stat. 642) provided for the sale at public auction of the pine 
lands of the réservation, at not less than their appraised value, and the 
entry of the agricultural lands under the homestead law, but required 
each homesteader to pay $1.25 per acre for his land. The act further 
provided that the proceeds of the sale of pine lands and agricultural 
lands should ail be to the ultimate benefit of the Chippewas of Minne- 
sota. Thus every member of the council acquired a direct personal in- 
terest adverse to any claimant to an allotment in the loss which would 
resuit to the residue if allotments were allowed which would reduce 
the lands which belonged under the act to the Indians in common. 
The Indians were much divided as to Mrs. Vezina's claim to be listed 
with the commissioners and to giving her an allotment. White Cloud, 
the principal chief, after making personal investigation, was in her 
favor, as were many more of the Indians, and the proceedings of the 
first council, if ever recorded, are not in évidence. Suffice it to say 
they never voted to recommend that Mrs. Vezina be put upon the list. 
The council of June 1, 1907, rejected her, and in later years the coun- 
cil constantly referred the matter back to the government. After liv- 
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iiig at the town of White Earth on the réservation, in a house wliich 
they had been expressly permitted to build by the chief , and apparently 
at least with the acquiescence of the Indian agent and commissioners, 
for 13 years or more, she moved to the land in question about the 
time of her httsband's death. The description of the land upon which 
she located was fumished her by Joseph Perrault, who was employed 
at the government agency. 

On September 2, 1892, Chairman Hall of the commission, and on 
June 20, 1894, Chairman Campbell of the commission, reported ad- 
versely on Mrs. Vezina's claim, and thèse décisions wert sustained by 
the Indian Office. On May 27, 1895, Chairman Melvin R. Baldwin 
of the commission reported he believed the plaintiflf's mother was a 
member of the Chippewa tribe, and that the chiefs and head men of 
the Mississippi band had petitioned for the enrollment of plaintiff, 
and recommended that she be enrolled and allowed ail the rights and 
privilèges granted the Chippewas of Minnesota under the act of Jan- 
uary 14, 1889. On June 8, 1895, the Acting Commissioner of Indian 
Afïairs overruled the chairman of the commission in this regard. 

Without stopping to discuss whether under the act of Congress in 
question he had any such power, at about this same time, but possibly 
before the action of the department, Mr. Baldwin told the plaintiff to 
go back to her land and she would never be molested. On December 
21, 1898, the plaintiff having madé application under clause 2 of the 
second article of 10 Stat. 1109, the Commissioner of Indian Affairs 
submitted the claim to the Secretary of fhe Interior, who disallowed 
her claim upon the ground of an absence of évidence, rather than upon 
a finding adverse to her upon affirmative évidence. On January 27, 
1899, the Assistant Commissioner of Indian Aft'airs wrote Hon. Dar- 
win S. Hall, who was, it will be remembered, a member of the commis- 
sion from May 29, 1891, to April 15, 1893, and from July 28, 1897, 
to December 31, 1899, and who was at the time in question chairman 
of the Chippewa Commission. In this letter it was recited: 

"As yoTi are aware, Mrs. Vezina's clalra for enrollment and for an allotmeut 
under the act of January 14, 1889, has three times been Investigated by the 
Chippewa Commission and as a resuit of thèse investigations the commission 
has each held that Mrs. Vezina was uot eutitled to enrollment. In this con- 
clusion the office concurred each time." 

The letter further recited that Congressman Loren Fletcher had 
written the Indian Office about the matter and it had been decided 
to consider his letter as an appeal. It will be observed that this let- 
ter stated that the commission had each of three times held that Mrs. 
Vezina was not entitled to an enrollment. It will be remembered that 
this is an inaccurate statement. It is true the commission had twice 
so reported, but the last report had been favorable to her claim and 
been overruled by the Indian Office. On March 24, 1900, upon an 
appHcation for a rehearing ail the papers in the case were referred to 
Commissioner Hall, who, it will be recalled, had made the fîrst inves- 
tigation in which a report was made adverse to her claim. On July 
18, 1900, Commissioner Hall made a report, reversing the former one 
and recommending that Mrs. Vezina be enrolled. His new report was 
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overruled by the Indian Office and the Acting Secretary of the In- 
terior. On June 20, 1903, Simon Michelet, United States Indian agent 
at the White Earth réservation, gave a certificate that he was satisfied 
that Mrs. Vezina was entitled to locate lands under the seventh clause 
of the treaty of September 30, 1854. On May 6, 1904, the office of 
Indian Affairs wrote to ifr. Michelet that the claim of the Vezinas 
had been several times passed upon, and it had been determined that 
they were not entitled to enrollment, and that "no countenance or 
sanction whatever must be given to their pretended claim or right 
to occupy lands on the White Earth réservation." In October, 1907, 
the Acting Commissioner of Indian Affairs wrote to the superintend- 
ent in charge of the White Earth agency that a pétition for rehearing 
had been filed in the Vezina matter through the Président, and added : 

"In Tiew of the facts stated Iri the pétition, that thèse people hâve actually 
reslded on the lands they are clalming as allotments for 17 years, and hâve 
added much value to them by cultlvation and Improvements, the office feels 
disposed to agaln let thelr cases be presented to a gênerai couricll of the 
White Earth Indlans. The papers are aecofdingly sent to you herewith. You 
are instructed to présent the Vezina cases to the next gênerai council of the 
White Earth Indians. You >re requested at your earllest convenierice to notify 
Mrs. Vezina and the inembers of her famlly (not inéluding grandchlldren) 
who hâve made actual settlement iii the White Earth réservation of the ac- 
tion taken, and wam them that they should be prepared to properly présent 
their case to the next gênerai council. You are instructed further that you 
Bhould seasonably notify the Vezinas of tljp daté when the council will con- 
vene. As far as practicable you should co-operate with thèse claimiants In a 
proper présentation of their case to the eotinell vphen it convenes. , Thèse in- 
structions do not mean that a spécial éouncll shall be called tôhear thèse 
cases, but simply that they should be, presented at the next gênerai ppuncil 
that is conVened." 

On January 20, 1908, the Acting Çorntiiissioner of Indian Affairs 
wrote to the superintendeht in charge of the White Earth agency: 

"I send you hérewlth, for propèr action, a létter from Mrs. Elizabeth Vezina 
and family, dated Langby, Minn., Janufiry 8, in relation to the enrollment of 
herself and chlldten with a vtevr to procurthg allotments under ,the provisions 
of the act of Côngress of January 14, 18§9 (25 Stat. 642). The case is an old 
one, as you kçoiiv ; considérable corres^ondenee havlng passed between the 
Chippewa Oommission and the office and your agency and the office in rela- 
tion thereto. With your letter of July 12, 19Ôt, you transmitted to the office a 
certlfied copy of the proceedings of a gênerai council of the White ,Earth' Band 
of Chippewa Indians held on June 1, 1907,, to take action on matters of gên- 
erai interest to the tribe, and to pass on the rights of appllcants for enroll- 
ment, etc. Included in the list were thé applications of the VezUia family, 
whlch had been réjected by the covmcU.. The Acting Secretary of the Interior 
approved the action of the council, and you were so advised on August 22. 
It appears that thèse fjeople bave llved on the réservation, for 18 years. It is 
aSsumed that they are now in possession of the lands originally chosen as 
their allotments. After ail thèse yéars of résidence on arid'tnipi'ovëment 
of the lands selçcted, it would be a great calamltyto them to hâve to surrender 
the lands. Mrs. Vezina is now 79 years of âge aûd géttlng quite f eèble. 
The office feels much sympathy for her, and belleves she and her children — 
but not her grandchlldren — should be enroUed and allotted the lands they 
hâve so long oecupled, You are therefore requested to présent the application 
of Mrs. Vezina and her family for enrollment for the 'action of the next 
gênerai council ,of the White Earth Indians, and urge favorable action 
thereon." 

245 F.— 27 
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On January,28, 1908, Simon Michelet, superintendent of the White 
Earth agency wrote the Commissioner of Indian Affairs as follows : 

"ïn reply to office letter of January 20, 19(», marked 'Land Office 2562-1908, 
File 053,' subject 'Relative to enroUment of Mrs. Ellzabeth Vezlna and family,' 
in whlçh you inclose a letter from Mrs, Ve^ina to the Président o£ the TJnited 
States, I hâve the honor to report that I called a gênerai councll of ail of the 
indians of the Whlte Earth réservation, to be held at White Earth agency on 
Decembèr 28, 1907, for the purpose of passing upon applicants for enroUment, 
of which I had a number on fUe a\raltliig a> Iiearing at the gênerai councll. I 
stated in the notice that the copncll was càlled for the purpose of passing on 
applicants for enroïlment. In order that yoù may know how the Indians feel 
regardlng enroUment, I wUl say that no one attended this councll, or ap- 
peared, except one or two chlefs. Those two présent agreed to call a councll a 
few days later ; thèse two chlefs notifled ail of the other chlefs and head men 
who generally attended the cojunjçlls to be présent but they faUed to put in an 
appearance at the second called ooundl. On Saturday, January 11, 1908, the 
Indians held a council at Whlte BJà'rth, and v^hen I leà;med of It I sent word to 
the councll that I deslred to présent a number of appUcations for enroUment. 
I was advlsed that they dld not care to takie up apy of thèse applications and 
I bave to state frankly that I do not beUeve that thiç-iold woman (Mrs. Vezina) 
should recelvè any encouragement whatefér. If you in tend to leave thls matter 
to the coundL They are so prejudicéd and biased in actlng upon thèse applica- 
tions' that It Is slmply impossible for aûy of thèse ajpWicants to recelve a fair 
heàriiag ii regard to ënirollment It seeips to ie.that your office has treated 
the ikdfans wtth çourtesy when oppdrtunlty Is granted for them to pass upon 
thesè applications, but when thé Indians, in councll, refuse to act, it seems 
to me that the obligation to treat with them further upOn the subject ceases. 
I am fuily sàtisfled that thls old wpmàn has rights on this réservation ; there 
is no doiibt about her Indian blô<Kj, and It Is jmy hutnble opinion that she is 
entltled to enroUinent, whether the Indians consent to her enroUment or not. 
It seems td' me that it would be a ,good lefesdn to the Indians to enroU this 
Woman, Wheiï they refuse to give her case ihe considération it shpuld hâve," 

On Deç^ber 1, 1908, John R,. Howard, United States Indian agent, 
wrote to ' thé ' Commissiofléi' bt Indian y^ffairs- as f oUows : ' 

"I bave the honor to submlt the minutes of a gênerai councll of tbe,,tribes 
of Indians belonglhg to tlié Whltfe Earth. réservation, held, pursuant tb call 
on OctoW Ist and 2d for the purpose pf actlng upon the applications of varl- 
ous petsons for enroUment on thé' tribal roUs, and for transactlng any other 
busihesii thàt; ftilght lawfuUy ctonàe bèfore it A number ofa^Ucatibns were 
placed befpre the councU and acted tipon as folloWs: • * ^•'^ Case Np. 10. 
Ellzabeth 'Vezlna, Thls application lias . been tejectèd by a' former çoùncIl. 
The apÇltcant and mèmbers of her family wére ail présent tvith hét attprney, 
but notwithstanding the order contaïned in your office letter of Octob'er*^, 
1907 (Land T5, 75&^1907), dlrebtlig ini» to sùbmit the matter to another, coun- 
cll, àhd whIch letter was before tfeeni, the councll' absolutely refused to permit 
the inattêï' tb be bj-oùght before theni. T undérstand that ttiis niatter iâ now 
deflnltely sbttled, sô far as thls office ia conoerned." 

Decembèr 30, 1908, the ComniissWner ôf Indian Affairs wrote the 
Secréitary of; tjie'lnterior as fojlows : - ,. 

"This office Is in recelpt of a letter from John B. Howard, United' States 
Indian a^nt, AVMte Earth agency, dated Decembèr Ij 1008, Bubmlttlng the 
minutes of a.general councll of the ; White Baith Ohliipewas of October 1 and 
2, 1906. The counedl wa» called to consldèr the matter of the appUcatlons of 
various persons for enroUment as members of the trlbe", wIth a view to pro- 
curing annulties and aUotments uhder the provisions of the act of Congress 
■of Jaauaryi*, 1889 (25 Stat. 642),and the act Of Aprll 28, 1904 (33 Stat. 639, 
c. 1786). • • » The cases not recelvlng the sanction of the council are as 
follows: • • • Ellzabeth Vezlna and family. • • • In each.of the 
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above cases, from 8 to 12, Inclusive, the agent recommended that the action of 
the councll In rejectlng tlie application, or applications, be approvèd. Thls 
recommendation is coneurred In by tlie office. The action, of the councll in each 
of the cases referred to above, from 1 to 7, inclusive, seems to be justified by 
the facts developed by the évidence. It is thought, also, that the councll was 
entlrely justifled In taklng unfavorable action on each of the cases from 8 to 
12, Inclusive." 

October 28, 1909, the Acting Commissioner of Xndian Affairs wrote 
to Henry Vezina, son of plaintiff : 

"Referring further to your letter of June 24, 1909, regardlng the application 
of Mrs. Blizabeth Vezina for rlghts with thé Indians of the White Barth réser- 
vation, you are Informed that the superlntendent of the White Earth réserva- 
tion, In accordance with the request of this office, bas made a further investi- 
gation with regard to the matter. In the report vchich bas been submitted to 
the office, no addltional évidence is submitted that vcould in any way modlCy 
or change the attitude of the department and the office with regard to the 
application of the members of the Vezina famlly for enrollment with the 
White Barth Bands of Chlppewa Indians. The office would not be Justifled in 
recommending to the Secretary of the Interior that the case be reopened. In 
this connection your attention Is called to the act of Congress of Bebruary 6, 
1901 (31 Stat 760), whlch provides: [Hère foUows a transcrlpt of the statuts 
In question under whlch thls suit was brought, and the letter proceeds:] It 
appears to the office that thls would be the slmplest and most direct way of 
havlng the rlghts of your famlly determined to the White Earth réservation, 
and no objection would be Interposed to a détermination of your rlghts in the 
manner provided by thls law. Members of your famlly hâve resided on the 
réservation for more than 18 years and the White Earth bands of Chlppewa 
Indians claim that you should be excluded from the réservation, because you 
hâve not been enroUed with the tribe and therefore hâve no rights on the 
réservation. The question of the removal of the members of your famlly from 
the réservation bas been consldered several tlmes, and unless your rights are 
determined wlthout further delay it may be necessary to take such action in 
the hear future. It is hoped, therefore, that thls course wlll not be necessary, 
when there Is ample opportunlty for a détermination of your rights in the 
manner indicated by the act of February 6, 1901, above cited." 

On December 13, 1911, there was filed in the office ôf Indian Affairs 
the affidavit of Margaret Roy, 93 years old, a cousin of plaintiff, 
swearing that from common report in the f amily plaintiff was a mixed- 
blood Indian belonging to the Mississippi band of Chippewas of Min- 
nesota and a granddaughter of Kah-we-tah-wah-mo, who was a fuU- 
blood member of said tribe. 

[1] We are clearly of the opinion that the plaintiff is by blood a 
member of the Fond du Lac band of the Chippewas of l,ake Superior. 
The évidence shows a considérable number of persons bom off the 
réservation, and who reached middle lîfe before the tteaty of Janu- 
ary 14, 1889, and who then moved to the réservation, were recog- 
nized, enrolled, and secured allotments upon the réservation. Two 
out of three of the commission reports were finally in her favor, and 
the Indian Office on January 20, 1908, urged favorable action upon 
her case. Simon Michelet, the Indian agent, reported in her favor. 

[2] But it is contended that she and her motiier abandoned their 
membership in the tribe. This is not specially pleaded by either of 
the défendants ; but, even if it were pleaded, we hâve reached the con- 
clusion that it is not sustained. The act of the Fifty-Fifth Congress 
(Act June 7, 1897, c. 3, 30 Stats. 62, 90 [Comp. St. 1916, § 4106) pro- 
vides : 
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"That ail chiidren bom of a marrlage heretofore solemnîzed between a 
white man and an Indian woman by blood and not by adoption, where said 
Indlan woman Is at thls tlme, or wais at the tlme of her death, recognlzed by 
the trlbe shall hâve ttie same rlghts and privilèges to the property of the 
tribe to whlch the mother belongs,br belonged at the tlme of her death, by 
blood, as any other member of the trlbe, and no prlor act of Congress shall 
be construed as to debar such chUd of such right." 

Mrs. Delaney was «p to, at least her marriage fully recognized as 
a member of the Fond duXac band of the Chippewas of Lake Su- 
perior and there is nothing to, indicate that she ceased to be so recog- 
nized up to the time of her death. Under this statute Mrs. Vezina is 
clearly entitled to be recognized and treated in ail respects as if she 
had remained upon the réservation. It is true that, if Mrs. Delaney 
was now living, undér our décision in Oakes v. United States, 97 C. 
C. A. 139, 172 Fed. 305, Mrs. Vezina would not be entitled to be 
enrolled under this statute. That décision would probably exclude 
the chiidren of Mrs. Vezina f rom the right to enrollment and f rom 
allotment. As there is no case before us now, except the case of 
Mrs. Vezina, we do not care to express a more definite opinion upon 
the question of her chiidren. The Oakes Case, in place of being in 
f avor of the défendants, is, in our view, directly against them. It 
is true that the Oakes Case held, and many statutes of the United 
States prior thereto recognized, that Indian citizenship could be aban- 
doned; but it should be borne in mind that the inference of such 
abandonment should not be drawn from light and trifling circum- 
stances. The Indians were a nomadic people, and a member tempo- 
rarily absent from the réservation would not forfeit the right of an 
Indian as a member of . the tribe, In the absence of a treaty or an act 
of Congress, Indians were not citizens of the United States; and, 
even though one has abandoned his tribe, and taken up his abode 
among the white race, and recognized no authority over him excépt 
that of the United States and the; state wherein he résides, he is not, 
and cannot become, a citizen of the United States, in the absence of 
a statute or treaty to that effect. Elk v. Wilkins, 112 U. S. 94, 5 Sup. 
Ct. 41, 28 ly. Ed. 643;. Famous Smith v. United States, 151 U. S. 50, 
14 Sup. Ct. 234, 38 E. Ed. 67. 

The court should not find upon light and trifling circumstances 
that an Indian has f orfeited his citizenship in his tribe and in no meth- 
od acquired any other citizenship, but has become literally a man 
without a country. It should; take especially strong évidence that 
an Indian wpman has abandoned her. tribe simply, by living with her 
husband, which she ought to do by the laws of bôth God and man. 

It is ordered that the décrie of the District Court be reversed, and 
the cause remanded, with directions to enter a decree in harmony 
with this opinion in favor of the plaintiff. 
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SOUTHERN PAVING CONST. 00. et al. v. OITT OF ENOXVILLE, TENN. 

(Circuit Court of Appeals, Sixth Circuit October 2, 1917.) 

No. 2968. 

1. INSTTKANCE ®=»618 — FOBEIGN INSUEANCE COMPANT — ACTION AGAINST»— 

Vende. 

Under Shannon's Code Tenn. 1917, § 3292, subsec. 3, providing that a 
foreign Insurance company, as a prerequislte to dolng business in the 
State, shall file with tlie state Insurance eommlssloner an Instnunent ap- 
pointing hlm Its attorney, on whom ail lawful process in any action 
against it may be served, that the authorlty shall continue as long aa 
any Uabllity against the company remains outstanding in the state, and 
that any process issued by any court of record in the state, and served on 
the eommlssloner by the proper officer of the county in whlch the eommls- 
sloner has his office, shall be deemed a sufficlent process on the company, 
the company, after it has ceased to do business In the state, may, by pro- 
cess served on the eommlssloner, be sued in a county other than that in 
whlch the eommlssloner has hls office. 

t. iNSUEANCE cS=»618 — FOEEIGN COMPANY PEOCESS CoUNTKRPABT SUMMONS 

Venue. 

Under Shannon's Code Tenn. 1917, § 6115, providing that suit in chan- 
cery court may be instltuted vpherever the défendant, or any materlal 
défendant, Is found, unless otherwlse prescrlbed by law, and section 
6116, providing that counterpart summons may be issued to any othAr 
county for défendants not to be found in the county in which the suit is 
properly brought, nelther of the défendants need be found in the county in 
which the suit Is brought, if it Is authorlzed by statute against one of 
the défendante in that county ; so action In any county against a foreign 
Insurance company, with service of process on the state Insurance eom- 
mlssloner as its attorney, belng authorlzed by section 3292, subsec. 3, 
suit on bond of a contracter to repalr street in K. county, with a foreign 
Insurance company as surety, may be brought in that county, and the con- 
tracter served with counterpart summons in another county, after the 
Insurance company has ceased to do business in the state. 

In Error to the District Court of the United States for the Eastem 
District of Tennessee ; Edward T. Sanford, Judge. 

Suit by the City of Knoxville, Tenn., against the Southern Paving 
Construction Company and another. Judgment for plaintiiï, and de- 
fendants bring error. Affirined. 

See, also, 220 Fed. 236. 

W. L. Frierson, of Chattanooga, Tenn. (Lewis M. Coleman, of Chat- 
tanooga, Tenn., of counsel), for plaintiffs in error. 

W. T. Kennerly, Wm. Baxter Lee, and J. Pike Powers, Jr., City 
Atty., ail of Knoxville, Tenn., for défendant in error. 

Before WARRINGTON, MACK, and DENISON, Circuit Judges. 

WARRINGTON, Circuit Judgel The city of Knoxville commenced 
suit in the chancery court of Knox county, Tenn., December 30, 1913, 
against the Southern Paving Construction Company, a West Virginia 
corporation having its principal office in, Chattanooga, and the^ètna 
Indemnity Company, of Hartford, Conn., as surety of the paving com- 
pany, to recover upon a guaranty which the latter had given to the city 

es»Far otber cases see same topic & KEY-NUMBER in ail Key-Numbered DigesU & Indexes 
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to keep one of its paving districts in repair for a certain number of 
years. February 3, 1914, On pétition of both défendant companies, 
the cause was removed to and docketed on the equity side of the court 
below. Prior to removal, on February 2, 1914, the paving compemy 
filed in the chancery court a plea in abatement, and after the removal, 
on March 28, 1914, thg ^tna Company filed a similar plea in the court 
below. Thèse pleas presented issues as to the fight to commence or 
,maintain the suit in Knox county, and so involved a question of juris- 
diction in the court below. A number of st^s were tal<en by the 
parties respectively in bringing this question to décision, and in the 
course of the proceedings the léàrned trial Judge filed several care- 
fully prepared opinions. It is enough to say of the proceedings that the 
cause was transferred from the equity to the law side of the court; 
that on January 13, 1915, the parties filed a written stipulation setting 
out the f acts involved in the issues presented under the pleas in abate- 
ment, waiving a jury and agreeing to submission to the court; the 
pleas wére overruled, on the grouftd that they were not sustained by 
the facts. The city thereupon changed its pleading into the form of a 
déclaration, and to this the, paving company demurred. The .^Etna 
Company did nbt join in this demurrer, or appear again in the case 
until the pétition in error herein was filed; judgment by default was 
entered against it cm April 14th, subject to ascertainment of damages 
later; and on the 19th of that month, in accordance with an opinion 
of the trial jùdge, the demurrer of the paving company was overruled. 
Thereupon that company presented ten pleas to the déclaration, to 
which aie city filed replication in the foUowing July. The cause was 
tried to the court and a jury in January, 1916, and a verdict rendered 
upon the issues joined in favor of : the city and against both défend- 
ants, but assessing the damages against the paving company in the sum 
of $5,507.35 and against the ^tfaa Company as surety for $5,027.80, 
thus holding the paying company for $479.55 in excess of the sum as- 
sessed against its surety.. Motion by the paving company for new trial 
was overrujed.in accordance with an opinion of the trial judge, and 
judgments against both défendants jointly for $5,027.80, and against 
the paving company for the further sum of $479.55, with interest, were 
entered upon the verdict. Both défendant companies prosecute error. 
[1, 2] 1. Could the suit be maintained in Knox county? This must 
dépend on the contra'ct'ûal relations of the parties to the suit, and cer- 
tain statutory provisions of Tennessee. In 1906 the city and the paving 
company entered into a written contract for the improvement of cer- 
tain paving distritts of Knoxville, some with asphalt, and some with 
brick and asphalt, at specified priées payable accordirig to approximate 
monthly estimâtes and ultimately upon final estimate. Among thèse 
districts was Fark avenue (paving district No. ' 16), which was to be 
paved with asphalt (except between the outer'tails of ânexisting double- 
track Street railway and two strips bf brick pàv'ing next to the outer 
rails) from Gay stréet to the SoUthem 3Railway ISridge or viaduct, a 
distance of about 3,200 feet. The paving company agreed, for the 
considérations mehtioned, to kèep the pavement "in good repair at its 
own expense and f ree of ail charge" to the city "for a period of five 
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years from the date of the completion" of the impravement ; and at the 
same time the paving company, as principal, and the JEtna Company, 
as surety, executed and dehvered to the city a bond in the sum of 
$15,000, subject to a condition that should the paving company "guar- 
antee, maintain, and keep repaired under the direction of the city engi- 
neer, for a period of five years, the paving done by them under said 
contract, then this obligation to be void; otherwise, to remain in fuU 
force and effect." Upon the claimed' completion of the work on Pàrk 
avenue, a controversy arose between the city âhd the paving company 
with référence to the work, which was settled and compromised on 
February 28, 1908, whereby it viras agreed that the paving company's 
period of guaranty should be extended for an additional three 
years, thus making the entire repair period eight years ; and a 
further bond in the suni of $10,000 was then executed and delivered to 
the city by the paving company, as prihcipal, and the ^tna Com- 
pany as surety, subject to condition similar in terms and additional to 
that mentioned in the first bond. The ^tna Company is a corporation 
of Connecticut, and concededly at the times the improvement contract 
and the two indemnity bonds mentioned were delivered, as stated, the 
^tna Company was authorized by its charter and qualified under the 
statutes of Tennessee se to obligate itself ; but when the présent suit 
was begun the ^tna Company had withdrawn from business in Tennes- 
see and had no agent in that state, except, as shown below, the state 
insurance commissioner of Termessee. 

In 1901 the JEtm Company was admitted to do business in Tennes- 
see, and as a condition précèdent it filed with the insurance commis- 
sioner of that state a power of âttorney, dated May 21, 1901, authoriz- 
ing the insurance commissioner or his deputy — 

"to acknowledge service o( ail légal process ♦ » * for and in behalf of it 

• * * In sald state of Tennessee, in any Judicial proceeding which may, 
within the state of Tennessee, be instituted agalnst it, the sald company, or to 
whieh it may be a party ; and the said * * ♦ company does hereby, In con- 
sidération of the privilège of doing business in sald state, • • • consent 
to and with sald state of Tennessee, for the benefit of ail persons concemed, 
that service of any such process upon such insurance commissioner or deputy 

• ** * shall be taken and heid to be as valid as if served upon" the com- 
pany, "according to the laws of said state of Tennessee, or of any other state; 
and the sald * * * company does hereby further consent that in case it 

• • * shall cease to transact business in the said state • • * sald in- 
Burance commissioner and deputy » * * shall be considered and held as 
continuing to be âttorney" for the company ' "f ot the purpose of process 

• ♦ * in any action agalnst It * • * upon any pollcy or liability is- 
sued or contraeted during the time the said company transacted business" In 
the state. 

This power of âttorney has not been revoked; and it was given and 
received pursuant to paragraph 3 ç>i section 9, chapter 160, Tennessee 
Acts of 1895 (page 327; see, aiso, section 3292, par. 3. Shan. Code 
[Ed. 1917]). This statute provides among other things: 

"Any process issued by any courts of record In this state, and served upon 
such commissioner by the proper offlcer of the county in which said commis- 
sioner may hâve his office, shall be deemed a sufficient process on said com- 
pany, and It Is hereby made thé duty of the insurance commissioner, promptly, 
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after such service of procesa by any clalmant, to forward, by registered mail, 
an exact copy of such notice to the company." 

Concededly the chancery court of Knox county is a court of record, 
and, apart from the question whether the présent suit could be main- 
tained at ail in Knox county, its jurisdiction embraces such suits as 
this. See Shan. Code, § 6109. Section 6115 provides : 

"The court of chancery acts ordinarlly In personam, and suit may be Insti- 
tuted wherever the défendant, or any materlal défendant, Is found, unless oth- 
erwlse prescribed by law." 

Section 6116: 

"Oounterpart suminons, accompanled by copies of the bUI, may be Issued to 
any other countles of the state for défendants nbt to be fpund in the county 
In which the stût is properly brought." i 

As we hâve seen, the original bill was fîled in the chancery court of 
Knox county on I>ecember 30, 1913. January 2, 1914, process issued 
to Hamilton county for the paving company, and both to Knox and 
Davidson counties for the -^tna Company, and was served on the for- 
mer in Hamilton county, January 6th, and on the insurance commis- 
sioner of Teimessee, in Davidson coxmty, January 7th; the commis- 
sioner acknowledging and accepting such service. As already stated, 
the paving company filed its plea in abatement in the chancery court of 
Knox county February 2, 1914. It was in substance alleged in the plea 
that neither the paving company, nor any other défendant resided in 
K!nox county or had any office or agency there ; that counterpart sum- 
mons for tiie paving company issue^to Hamilton county and was 
served upon it there ; that original; process was issued in Knox county 
for the ^tna Company and subisequently served upon one McMillan, 
who was described in the sheriff's return as "the last agent and officer" 
of the Atna' Company "to be found in ïhy county" ; that McMillan was 
not, however, when the bill was filed or when the process was served, 
an agent or officer of the .^tna Company; that counterpart process for 
the -^tnâ Company was issued to Davidson county and service thereof 
acknowledged in' that county by the insurance commissioner of Tennes- 
see, who assumed "to act under a power of attorney for that purpose." 
The prayer was whether, since the suit "was not brought in a county 
in which this défendant or any other material défendant was found," 
the paving company should ' âiiswer furthe:r. The .^tna Company, 
appearing only for the purpose of its plea in abatement, presented in its 
plea allégations substantially like those contained in the plea of the pav- 
ing company, except that the' JBtna Company alleged "that process is- 
sued for it, at the same time, to both Knox and Davidson counties," 
and, it is to be particularly noticed, this exception is in accord with the 

1 This section being llmlted to suits "properly brought" -renders it unneces- 
sary to conslder the broader section (4S26) cited by counsel. Section 4526 pro- 
vldès as foUows: "When thêreai-e two or more défendants in any suit in courts 
of law or equlty, or liefore Justices of the peace, the plalntlff may cause coun- 
terpart summons or sûbpœiui to be Issued to any county where any of the dé- 
fendants are most lUcely to be found, the fact that the counterpart process is 
Issued in the same suit belng noted on each process, which, when returned, 
shall be doclceted as if only one pro'Cess had issued." 
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stipulation ; ' hence the allégation of the paving Company that counter 
summons for the ^tna Company was issued to Davidson county is to 
be treated as a mistake. 

It is true that McMillan had not been an agent of the JEtna Company 
since March 12, 1908, and it must be conceded that service upon him 
was not effective ; but it does not seem to us that this is décisive of the 
question whether the suit was rightly instituted in Knox county. When 
the suit was begun the paving improvement contract and the indemnity 
bonds were subsisting obligations of the two défendant companies as 
respects the guaranty repair period ; and we do not see how the ^tna 
Company can be heard to say that the admitted service of process on 
the insurance commissioner was not binding upon it in the présent suit. 
It was required under the statute of 1895, as a condition to its right 
to do business in Tennessee, to constitute and appoint the insurance 
commissioner or his successor its true and lawful attorney upon whom 
lawful process in any action against it might be served, and also to 
agreg that such service "shall be of the same force and validity as if 
served on the company" and that the authority so given should "con- 
tinue in force, irrevocably, as long as any liability of the company re- 
mains outstanding" in Tennessee. The statute simply requires that the 
process so issued shall be by a court of record of the state; it does 
not prescribe the county in which the suit shall be brought ; it requires 
only that service shall be made upon the commissioner of insurance by 
the proper officer of the county in which he may bave his office, and 
this would seem to hâve been in effect carried out. As Judge Sanford 
sàid, when considering this feature of the case upon demurrer to the 
replication of the city to the plea in abatement : 

"It havlng been conceded àt the hearlng that the Indemnity company Is a 
foreign insurance company wlthln the meaning of that àct (Acts 1895, c. 160, 
par. 3, pp. 322, 327), this question Is, I think, ruled by Patton v. Casualty Co., 
119 Tenn. 364, 373, 104 S. W. 305, in which it was held that a nonresident hold- 
er of an insurance policy might, under this act, sue in Tennessee a foreign in- 
surance company upon a foreign cause of action, and, further, tliat in such suit 
brought In Washington county, Tenn., the acknowledgment of service of the 
process by the insurance commissioner reslding in Nashvllle, Davidson coun- 
ty, Tenn., 'was properly made, and the compî^ny was brought before the 
court.' " 

To the same effect is the ruling in Mutual Reserve, etc., Ass'n v. 
Phelps, 190 U. S. 147, 149 top, 157, 23 Sup. Ct. 707, 47 L. Ed. 987. 

True, it is strenuously urged that the essential basis for issuing coun- 
terpart summons, say as hère to the paving company, is the commence- 
ment of a suit in a county where a necessary défendant is "found." 
This overlooks important parts of sections 6115 and 6116 above quoted. 
The first of thèse sections provides that the suit may be brought where 
any material défendant is found, "unless otherwise prescribed by law," 
and the latter authorizes the issue of counterpart summons to any 
other county for a défendant not found in the county where the suit is 
"properly brought." If any effect is to be given to the words "unless 
otherwise prescribed by law" (section 6115), it is plain that where a suit 
is instituted and process served in accordance with another statute of 
the state the suit must be treated as "properly brought" within the 
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meaning of section 6116; and enough has already been poînted out to 
show that the procédure takenagainst the ^tna Company was sanc- 
tioned by the insurance act ; in other words, such procédure was "oth- 
erwise prescribed by law." It hardly need be added that if the suit was 
"properly brought" in Knox county, the paving company was open to 
counterpart summons in Hamilton county; the law (section 6116) is 
so written. This harmohizes ail thé statutory provisions alluded to, 
while any other interprétation would frustrate the manifest object 
of the mode of service prescribed by the insurance act. Furthermore, 
we agrée with Judge Sauf ord, who said of this feature of the case : 

"The effeet of the Insurance act of 1895 Is, as stated, to permit the suit to be 
'properly brought' agalnst the indemnity company in Knox county, although 
apparently not technlcally 'found' therein. And this belng so, the suit was 
hence not only "properly instltuted' In that county agalnst the indeninity com- 
pany, but under the express provision of section 4306 (now 6116) counterpart 
summons may Issue to ahother county for the construction company, the condi- 
tion of the issuance of such counterpart summons not belng that another mate- 
rlal défendant is 'found' in such county, but that the suit was 'properly 
brought' in such county. This question Is, I think, also ruled by Unlversity v. 
Cambrellng, 6 Xerg. (Tenn.) 79, 85. CChls was a suit in chancery brought in 
Maury county agalnst two défendants. The one, the Universlty of North Caro- 
Una, a forelgn corporation, entered its appearance. The other, an Indivldual 
défendant, was served wlth a subpœna in Weekly county, outslde of the chan- 
cery district. It was held that under thèse clrcumstances the court had ac- 
quired Jurisdlctlon over the résident défendant. Catron, Judge (afterwards 
Mr. Justice Catron), dellverlng the Opinion, said: 'But the unlversity appéar- 
ed. This was equal to service of a subpœna within the jurlsdiction. The 
court, having power over one défendant, of course, has jurlsdiction of ail oth- 
er material parties, no différence in what part of the state they réside ; were 
it not so, justice would be defeated in most cases for want of parties neces- 
sary to a final decree.' The second ground of this opinion Is, I thlnk, in exact 
accord with the provisions of section 4306 (6116) of the Code, and is not a mère 
dlctum, but one of the grounds of décision, and hence concluslve of the présent 
question. And I find nothlng to the contrary in Carlisle v. Cowan, 85 Tenn. 
165, 2 S. W. 26, involving merely the gênerai rule that the rlght of suit in 
transitory actions foUows and does not précède the person of the défendant, a 
rule necessarily abrogated by the act of 1895 lo suits agalnst forelgn Insurance 
corporations." 

Moreover, when speaking of the'right to^ issue counterpart summons, 
the trial judge further held : 

"Thus a statute provldlng for suit in any district gives, by necessary impli- 
cation, the right to Issue process beyond the district. United States Y. Con- 
gress Const. Co., 222 U. 8. 199, 203, 32 Sup. Ct 44, 56 L. Ed. 163. And this 
construction Is in accordance, not only wlth Life Ins. Co. v. Spratley, 99 Teûn. 
332, 335, 42 S. W. 145, and Patton v. CasUalty Oo., 119 Tenn. 364, 373, 104 S. 
"W. 305, but, as I thlnk, with the uniform practice in Tennessee, and the view 
generally entertained both by the bar and the bench einee the passage of the 
act of 1895. And the fact that the, biU a.Ueged that McMiilan was an agent of 
the company In Knox county does not, I think, mllitate agalnst the validity of 
the service of process upon the Indemnité company by service upon the insur- 
ance commlssionér, the Insurance ttCt 6Ï 1895 provldlng an additlonal mode of 
obtainlng jurlsdiction over the défendant. See, by direct analogy, Mutual Ré- 
serve Ass'n V. Cleveland MlUs (6th Circt), 82 ,Fed. 508,' 511, 27 0. C. A. 212, 
Involving the effeet of the Tennessee act of 1875 (chapter 66)." 

The weight of Judge: Sanford's opinion is augmentèd by his famil- 
iarity with the practice prevailing, as he says, in Tennessee ; even tlien, 
if counsel for the companies be right in saying that the Suprême Court 
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of the State has not distinctly passed upon the précise question involv- 
ed hère, still in such a situation, the conseflsûs of opinion of the bar 
and the nisi prius courts may generally be accepted as a safe guide in 
the construction of state statutes. Upon the whole, we conclude that the 
suit could be maintained in Knox county as against both défendant 
companies. 

2. Upon careful study of the nierits of the case we are convinced 
that it is ruled by the décision of this court in City of Akron v. Barber 
Asphalt Paving Co., 171 Fed. 29, 96 C. C. A. 271. The controUing 
facts of the two cases are in principle the same, and a discussion hère 
either of the facts or the applicable law can serve no useful purpose. 
We do not overlook the insistence that the excess, $479.55, with 
which the paving company is charged, is without evidential support. 
We are satisfied that this view cannot be sustained; and it scarcely 
need be said that this court cannot weigh the évidence. 

The judgment must be affirmed. 



WESTWATEB v. MURRAT. 

(Circuit Court of Appeals, Slxth Circuit October 2, 1917.) 

No. 3010. 

1. Jtjdgment ®=»818(6) — FoBEiGN JxjDGMŒNTB— Action on— Inquiet into Jtr- 

BISDICTION. 

In an action to recover upon a judgment rendered by a court of another 
state, inquiry may be made Into the court's jurlsdictlon over tlie person of 
the défendant ; but such Inqulry Involves ail the usual tests for deteiv 
mlnlng such jurlsdictlon. 

2. COMPROMISE! AND Settlement <®=>20(2) — Pebfobmance ob Bbeach or 

Agreement. 

An action by the recelver of a national bank was settled by a cash pay- 
ment and the exécution of a cognovlt note for Ç3,000, under an agreement 
that, if défendant falled to make the payments caUed for, the recover 
mlght forfelt the flrst payment and prosecute the original suit to final 
judgment, but that, if both payments were made, he should apply to the 
court for ratification and approval of the settlement, and, it approved, hâve 
the case marked "Settled and discontinued," or, if not appfoved, refund 
the money paid. Beld that where défendant dld not pay the note, it 
was not a violation of the agreement for the recelver to secure the court's 
approval of the settlement and hâve judgment entered on the note. 

3. Jtjdgmbni <@=»817 — Fobeign Judgments — Full Faith ahd Crédit — Pub- 

uo Pouccrr. 

An Ohlo court wlll enforee, and under the full faith and crédit clause 
of the fédéral Constitution must enforee, a judgment rendjered in 
Pennsylvania on a cognovit note made and payable in Pennsylvanla, 
tbough the note contained a provision for an attorney's fee, and though 
such fee is included in th^j Judgment ; such a provision béing valid in 
Pennsylvania, though against public policy in Ohlo. 

4. Biu^s AND Notes ®=»113 — Défenses — Lâches in Peesentinq Défense. 

Défendant vpas suedi in Pennsylvania by the recelver of a national 
bank ; the pétition settlng out what purported to be a complète copy of the 
note Bued on. Défendant filed pleadlngs in efCect admltting the genulne- 
ness of the note. The case was twice tried, and twice passed on by the 

4=9For oUier c&s«s se* sam* toplc & KEY-NUMBEH lu ail K«]r-Niimb«r«d Dif esta & laitxm 
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coTirt on appeal, and défendant testlfied at each trial wlthout ralslng any 
question or clalm ot forgery. After the case wap sent back for a thlrd 
trial, it was settled by the éxecution of a cognoYit note, on whlch Judgment 
was entered nearly a year later. . When sued on such Judgment in OUo, 
défendant for the flrst tlme, nearly seven years after the dalmed exécu- 
tion of the note, alleged that It was a forgery, clalmlng that he exeeuted 
a note of a différent date, that a number of other notes were forged, and 
that ie belieyed that the note sued on was the genuine note. Eeld, that 
this défense was bàrred by lâches; no excuse belng glven for defendant's 
obvious négligence In not dlscovering the alleged forgery. 

5. Judgment ' ■<S=3822(3) — Ï'obeign Judgment — Matters Conci-uded. 

The judgmerit rendered upon the cognovlt note by a court having Jurls- 
diction was ccmclusiYe on the Issue Of forgery, In vlew of defendant's 
lâches. 

6. Piji*.DiNO ®3»214(7)— Admissions bt Demueeeb — Facts Nqt Well Pleaded. 

Fraud In dbtainltig the judgment on the cognovlt note was not well 
plèadedvso as tè be àdmltted by démurrér, where there was no allégation 
that the recelTer, had the sUghtest knowledge of the charge of forgery, 
or that he resorted to any déception or other; act;,lneonsistent with fair 
dealing. 
T. Abatement and Kevival ®=»41 — Teansfeb of Judgment Sued on. 

Under Gen. Code Ohio, § 11261, providlng, relative to the abatement of 
actions, that on any transfer of interest, other than those speclfied there- 
In, the action may be continued in the name of the original party, or the 
court may allow the transférée to be substltuted, an action on a judgment 
did not abate because of a sale and transfer of the judgment during the 
pendency of the action. 
8. Appeal and Eebob ®=5l041(3) — Pleading <S=»236(e) — Amendments — Dis- 
CJEBTION or OouBT — Habmmss Eebob. 

In an action on a judgment on a note glven in settlement of an action 
on a larger note, the refusai to permit an amendment to the answer and 
cross-petltlon, to allège that the briginal note had not been returned to 
défendant, was at most harmless error, and was withln the discrétion 
of the court; 

In Error to the District Court of the United States ior the East- 
em Division oJE;the Southern District of Ohip; John E. Skter, Judge. 

Action by Charles C. Murray, receiver of ttie Cosmopolitan National 
Bank of Pittsburg, against James Westwater. Judgment for plaintiff, 
and défendant brings error. Modified and affirmed. 

Murray Seasongood, of Cincinnati, Ohio, and Smith W. Bennett 
and J. G. Westwater, both of Columbus, Ohio, for plaintiff in error. 

I,. F. Sater âtid Vorys, Sater, Seyttiour & Pease, ail Of Columbus, 
Ohio, for (ièfendant in errôr. ., 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. ■ ' 

WARRINGTON, Circuit Judge. This was an action tor^over 
upon a judgment rendered by the District Court of. the United. States 
for the Western District of Pennsylvania in a suit comnienced Jan- 
uary 2, 1909, whenèiri' Robert Eybns, as 'receiver of th'e Costtiôpolitan 
National Bàrikcif' pittsburg', Pa., \\r^s plaintiff, and James Westwater 
defendant^',^ Th^t, suit!, was brought -uponra, promissory note exeçuted 
in Pittsburg,: ijune 15, 1908, payable- to the' order of H, R.. Bean, for 
$37,500, at the Cosmopolitan National Baïik, signed by James West- 

(tâ»For dt'her'caseè sécsame talplc & KST-NVMBËR In aH Key-Numbered Digearta & Indexes 
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water and indorsed în blank by Bean. Among the défenses set up by 
Westwater was that the note was a renewal of another one made by 
him "as an accommodation note" for the bank. A directed verdict 
was entered in favor of défendant. Lyons v. Westwater (C. C.) 173 
Fed. 111, 114. On writ of error the judgment was reversed, and the 
record remanded, with instructions to award a venire de novo. L,yons 
V. Westwater, 181 Fed. 684, 104 C. C. A. 663 (C. C. A. 3). The 
second trial resulted in a verdict and judgment in favor of the re- 
ceiver for $43,425. This judgment was also reversed with a venire 
de novo. Westwater v. Lyons, 193 Fed. 817, 818, 824, 113 C. C. A. 
617 (C. C. A. 3). The issues and the facts developed on such hearings 
are sufficiently shown in the citations just made. 

On June 20, 1912, shortly after the last-cited décision was rendered, 
an agreement under seal was executed in Pittsburg by the receiver of 
the bank and Westwater, in which Westwater agreed to pay the re- 
ceiver $4,500 "in compromise and settlement" of the original suit, 
payable $1,500 on or before June 24, 1912, and $3,000 in four months 
from that date, with interest; the last payment being represented by 
a cognovit note likewise executed in Pittsburg on the same date, pay- 
able to the order of the receiver, and signed and sealed by Westwater. 
The agreement contained another provision to which allusion will be 
made later. 

Meanwhile Charles C. Murray had been appointed and qualifîed 
as the successor of Lyons in the bank receivership, and, under an or- 
der of the court in which the original suit was pending, had been 
substituted as plaintifï in the place of Lyons ; accordingly Murray 
signed this compromise agreement, and the cognovit note was made 
payable to his order. Westwater paid the $1,500, but failed to meet 
the note. Afterwards, on April 4, 1913, the receiver by his counsel 
gave written notice to Westwater, througij the latter's counsel, that the 
plaintifï (the receiver in the original action) had presented a pétition 
to the court praying for approval of the compromise agreement and 
for judgment against Westwater for the balance due under the agree- 
ment, $3,000, with interest from June 20, 1912, and also for an at- 
torney's commission of ten per cent, and costs; that the court had 
thereupon granted a rule on Westwater, returnable April 18, 1913, to 
show cause why the prayer of the pétition should not be granted and 
judgment entered against him. April 4th, service of this notice was 
accepted by Westwater's counsel ; and on the 25th of the month ac- 
tion was taken on the rule so granted, the court finding that the rule 
had been "duly served upon counsel for" Westwater, "and no answer 
having been filed by" him "or cause shown why the prayer of said 
pétition (for approval of the compromise agreement, etc., as stated) 
should not be granted, on motion of * * * attorney for plaintiiï, 
the prayer of said pétition is granted" ; whereupon the court entered 
an; order approving and ratifying the agreement and also rendering 
judgment in favor of the receiver and aga,inst Westwater for $3,467.20, 
which included accrued interest, $152, and an attorney's commission, 
$315,20. This is the judgment upon which thepresent action is based ; 
and an authenticated transcript of the proceédings had in the court 
Tpi»]dçring;the judgment is îvttached as an exhibit to the pétition in the 
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action below. On June 29,. ,1916, recovery was allowed below for the 
full anaount of the judgment sued on, \vith interest; reversai is sought 
under the présent writ of errer. 

[1,2] 1. A gênerai, demurrer to the pétition was interposed in the 
court below and overruled. Wes,t>vater thereupon filed an answer and 
cross'petition admitting in, the first défense the appointment of a re- 
ceiver of the Cosmopolitan National Bank and the bringing of the 
original .action by the receiver in the fédéral court of Pennsylvania, 
but alleging that the judgment hereip sued on was rendered by that 
court upon a cognovit note, and that np notice of the judgment w;as 
given to Westwater and, no appeararice made, by him or by his counsel 
when the judgment was rendered ;, and stillanother défense was set 
up and also made the subject of the cross-petitipn. To this pleading 
the défendant in error filed a demurrer, which was sustained. As- 
signments of error are made to the rulings upon the two demurrers ; 
and it is contended that thèse rulings présent an important question: 
Whpther the District Court of Pennsylvania had jurisdiction to enter 
the judgment sued on herein. While it does not appeâr that any such 
question was raised in the court below, vve are disposed to consider the 
matter. It is of course a gênerai rule thât in an action to recover up- 
on a, judgment rendered by a court of another state, inquiry may be 
made into the jurisdiction of the court over the person of the défend- 
ant against whom the judgment was rendered; but such an inquiry 
involves àll the usual tests for determining such jurisdiction. Chi- 
cago Life Ins. Co. y. Cherry, 244 U. S. 25, 29, Z7 Sup. Ct. 492, 61 
L. Ed. 966. Hère Westwater was already a party to the suit in which 
the judgment was rendered. He had becôtne a party to that suit 
upon service of summons accepted for him by the same attorney who 
accepted service of notice of the fact that in that suit a pétition had 
been presented to the court prayittg for approval of the compromise 
agreement and for judgment on the note given by Westwater to carry 
out such compromise and setflement, as already stated; he had em- 
powered any attorney and of course his own attorney to appear for 
him and to confess judgment against him on the note, and this seem- 
ingly was done to put an end to the suit which had been tried four 
times — twice in the court of first instance and twice in the Circuit Court 
of Appeals. It is said, howevèr, that the ultimate action so taken 
was in violation of the compromise agreement. The agreement in 
substance gave to the receiver the right df élection, in efifect an op- 
tion, to treat the compromise agreement as null and void and to for- 
f eit the first payment made under it in case Westwater f ailed to meet 
both the payments called for, and then to prosecute the original suit 
to final judgment. True, in case both payments were made the re- 
ceiver was required to apply to the court for ratification and approval 
of the agreement and, if approved, to hâve the case marked "Settled 
an4 discbhtinued," or, if not approved, to ref und any money paid ; 
but there was npthing in terms to prevent him from taîcing the course 
hère complaiiied of . Surely it was not to violate any provision of 
the agreement to apply for its ratification and approval upon West- 
water's failure to pay the note for $3,000; and it was simply to sur- 
render a privilège of the receiver when he chose to waive forfeiture 
of Westwater's payment of $1,500 and to rely on the enforcement pf 
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the unpaid note; in other words, instead of resuming the litigation 
upon the old note for $37,500, the receiver sought the court's approval 
of the compromise and settlement of the suit and the enforcement of 
Westwater's promise to pay the $3,000. Stated in still another way, 
the receiver had the right under the compromise agreement either to 
treat it as void or to enf orce its performance ; no other inf erence can 
fairly be drawn from the right of élection vested in the receiver by 
the agreement. Further, it is not alleged or claimed that Westwater 
ever revoked the power he had given to his attorney, as well as any 
other attorney, to appear for him and confess judgment upon the 
note; and it is not perceived how Westwater can question the course 
in fact taken by the attorney any more than he could be heard to 
say that the attorney exceeded his power in accepting service of sum-- 
mons in the original suit. Still further, the court's approval of the 
compromise agreement and allowance of the judgment entered in 
pursuance of it would seem to hâve been a proper step in the original 
suit and, sanctioned as it seems to hâve been by Westwater's attorney 
in that suit, was a proceeding of which Westwater cannot rightfuUy 
complain. Eden v. Naish, 7 Ch. D. 781, 782, 786; Ward v. Wilson, 
92 Tex. 22, 27, 45 S. W. 8; Smythe v. Smythe, 18 Q. B. D. 544, 546. 
The objection then to the jurisdiction of the District Court of Penn- 
sylvania must fail. 

[3] 2. Another objection is urged under one of the assignments of 
error concerning a matter which does not appear to hâve been presented 
in the court below, and as to which no exception was specifically re- 
served. It is contended that the provision made in the cognovit noto 
for allowance of an attomey's fee is contrary to public policy and 
void. As respects the state of Ohio, this would be true if the note 
had been purely an Ohio contract (Miller v. Kyle, 85 Ohio St. 186, 
192, 97 N. E. 372, and citations) ; but it will be recalled that the note 
was executed and made payable at Pittsburg, and so was exclusively 
a Pennsylvania contract. It is a settled rule of judicial décision in 
Pennsylvania that provision may be made in promissory notes for 
the payment of reasonable attorney's fées for services required for 
their collection (McAllister's Appeal, 59 Pa. 204, 206 ; Imler v. Imler, 
94 Pa. 372, 375 ; VValter v. Dickson. 175 Pa. 204, 207, 34 Atl. 646) ; 
though such provisions are enforced only to the extent of allowing 
reasonable compensation (Scott v. Cari, 24 Pa. Super. Ct. 460, 461, 
and citations). A contract made in and intended to be performed in 
accordance with the law of another state will be enforced in Ohio, 
although it may contain a provision, say for payment of a rate of 
interest, that is opposed to the law of the state (Scott v. Perlée, 39 
Ohio St. 63, 67, 48 Am. Rep. 421 ; Kilgofe v. Dempsey, 25 Ohio St. 
413, 18 Am. Rep. 306) ; the same rule has been applied in respect 
of a contract exempting a carrier from liability for its own négligence 
{Knowlton v. Eric Railway Co., 19 Ohio St. 260, 263, 2 Am. Rep. 
395), and also as to the fellow-servant doctrine (Alexander v. Pa. Co., 
48 Ohio St. 623, 636, 30 N. E. 69); the case of Grover & Baker Ma- 
chine Co. V. Radcliffe, 137 U. S. 287, 11 Sup. Ct. 92, 34 h. Ed. 670, 
difïers so far in its facts from those of the instant case as to be inap- 
plicable hère ; and we see no reason why this provision for the attor^ 
ney's fee should not be enforced in Ohio. Indeed, under the full faith 
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and crédit clause of the fédéral Constitution, the courts of Ohio would 
be bound to enforce such a judgment as the one sued on in the court 
below, in spite of the fact that the provision of the cognovit note for 
allowance of an attorney's fee is opposed to the declared policy of the 
State. Fauntleroy v. Lum, 210 U. S. 230, 236, 237, 28 Sup. Ct. 641, 52 
L. Ed. 1039; Beal v. Carpenter, 235 Fed. 273, 278, 280, 148 C. C. A. 
633 (C. C. A. 8). 

[4] 3. The main contention urged in the court below in behalf of 
Westwater arose upon the receiver's demurrer to the answer and 
cross-petition. It was in substance alleged in the second défense that 
fraud was practiced on Westwater in obtaining the judgment sued on 
herein, in that on February 20, 1907, he gave a note "without considér- 
ation and purely for the accommodation" of the Cosmopolitan National 
Bank for $37,500; that thereafter the note was paid by one McKinnîe, 
who was a director and vice président of the bank; that "thereafter 
without the authority, direction or consent" of Westwater "some per- 
son" to him unknown "forged his name to a number of said notes of 
like amount, made payable at différent dates" to the bank, "the various 
dates of the exécution thereof, and of the times of payment thereof 
were and are to this défendant unknown." It is further alleged in 
this défense that the original suit in the District Court of Pennsyl- 
vania was based on one of thèse alleged forged notes and which bore 
date June 15, 1908; that he (Westwater), believing that this note 
bore his genuine signature and th-t it was the note which he had pre- 
viously executed without considération and delivered to the bank, 
made the compromise agreement and gave the cognovit note, upon 
which the judgment sued on in the court below was based; and that 
at the time he made tlie settlement he did not know that "the note upon 
which said original action was based was a false and forged instru- 
ment," but that after the judgment sued on herein had been entered, 
and "having discovered the facts," he notified the receiver that the 
note sued on in the original action had been forged. This défense 
is made the basis of the cross-petition, and it is there sought to re- 
cover the $1,500 payment made under the compromise settlement and, 
in case of recovery upon the judgment sued on below, also a judg- 
ment equal in amount to the one herein sued on and as an équitable 
set-off thereto. 

The learned trial judge distinctly found, and we think rightly, that 
Westwater was guilty of lâches in setting up this défense. Nearly 
seven years elapsed between the exécution of the note and the claim 
hère made that it was a f orgery. Many things happened in that period 
which were calculated to advise Westwater of the f orgery, if there 
was one. He was sued on the note in the fédéral court of Pennsyl- 
vanie on January 2, 1909. The pétition in that suit set out what pur- 
ports to be a complète copy of the note, including signature. West- 
water caused an original and' an amended answer to be filed in the 
cause, in each of which he in e.ffeot admitted the .genuineness of the 
note. He testified at each of the trials in the court of first instance ; 
.and, although the docket entries and the pleadings in the original suit 
appear as an exhibit to the pétition^ in ;the case below, yet neither this 
«xhibit nor the reports of the décisions of the Circuit Court of Ap- 
pe^ls disclose anything like a questiQîi. or, claim of f orgery. The vital 



WESTWATER V. MURRAT 433 

question of fact to be determined at the third trial of the case was, 
as Judge Gray stated, whether Westwater had "any knowledge of the 
facts in regard to the use to which his paper (the note in suit) was 
to be put, as would make him a participant in the déception undoubt- 
edly practiced by the officers of the bank upon the Comptroller of the 
Currency. Westwater v. Lyons, 193 Fed. 823, 113 C. C. A. 617 (C. 
C. A. 3). The suit stood for trial upon this issue of fact for more 
than two months, when, on June 20, 1912, the compromise agreement 
and settlement was made. The case remained in this situation for 
nearly another year before proceedings were begun to enforce the 
settlement. It js difficult to conceive of conditions which more cer- 
lainly than thèse would occasion unremitting search into the origin 
of a note that was giving so much trouble ; indeed, it almost surpasses 
belief that both Westwater and his counsel should hâve sufïered the 
suit to progress for years without discovering the forgery of West- 
water's name on the only instrument upon which the suit was founded, 
if such forgery in truth existed ; but while it is true we are considering 
the answer and cross-petition under the receiver's demurrer, yet we 
are convinced that the instrument contains no allégations tending to 
excuse the obvions négligence of Westwater in discovering the alleged 
forgery. Brown v. County of Buena Vista, 95 U. S. 157, 159, 24 L,. 
Ed. 422; Case of Broderick's Will, 21 Wall. (88 U. S.) 503, 512, 22 
L. Ed. 599. 

[5] Furthermore, it is to be remembered that the charge of forgery 
of the note in issue in the original suit is in efïect aimed, not only 
against the cognovit note that was given in settlement of that suit, 
but also against the judgment rendered upon the cognovit note. We 
hâve already overruled the objection made to the jurisdiction of the 
court rendering that judgment. The charge of forgery then, as well as 
of fraud in obtaining the judgment, must be tested by the same rules 
that would be applicable to any properly entered judgment. It is not 
pretended that Westwater bas ■ taken any steps to obtain direct relief 
in the 'District Court of Pennsylvania, and, in view of the lâches with 
which he is chargeable as before stated, the judgment must under 
long-settled rules be regarded as conclusive of the issues hère sought 
to be raised. Thus in Cromwell v. County of Sac, 94 U. S. 351, 352, 
24 L. Ed. 195, when speaking of the efïect of a judgment, Mr. Justice 
Fieldsaid: 

"A judgment rendered upon a promissory note is conelùsive as to the validity 
of the instrument and the amount due upon It, although it be subsequently al- 
leged that perfeet défenses actually existed, of which no proof was offered, 
such as forgery, want of considération, or payment. If such défenses were 
not presented In the action, and established by compétent évidence, the subsé- 
quent allégation of their existence is of no légal conséquence. The judgment is 
as conclusive, so far as future proceedings at law are concerned, as though the 
défenses never existed." 

And again, in United States v. Throckmorton, 98 U. S. 61, 68, 25 
L. Ed. 93, Mr. Justice Miller, adopting language of Chief Justice 
Shaw in a case there cited, said : 

"Tîie maxim that fraud vitlates every proceeding must be taken, like oth- 
er gênerai maxims, to apply to cases where proof of fraud is admissible. But 
where the same matter has been actually tried, or so in issue that it might 
245 F.— 28 



434 245 FEDERAL REPORTER 

have been trleâ, it Is not again admissible; the party Is estopped to set up such 
frautl, because the judgment Is the hlghest évidence, and cannot be contra- 
dicted." 

See, to same effect, Covington & Cincinnati Bridge Co. v. Sargent, 
27 Ohio St. 233, 238; Board of Com'rs v. Platt, 79 Fed. 567, 571, 
25 C. C. A. 87 (C. C. A. 8) ; Rauwolf v. Glass, 184 Pa. 237, 241, 39 
Atl. 79; Long v. Bank, 211 Pa. 165, 168, 60 Atl. 556. 

[6] It is to be added that so far as the charge of fraud in obtaining 
the judgment sued on is concerned, there is no allégation that the re- 
ceiver, the plaintifif in the original suit, had the slightest knowledge 
of the charge of forgery hère in question, or that he resorted to any 
déception or other act that was inconsistent with fair dealing; in 
short, this feature of the fraud complained of is lacking in spécifie 
statement of facts and so is not well pleaded in the sensé that it falls 
within the admission of the demurrer. Wood v. Carpenter, 101 U. S. 
135, 140, 25 L. Ed. 807; Hardt v. Heidweyer, 152 U. S. 547, 559, 14 
Sup. Ct. 671, 38 L. Ed. 548. 

[7] 4. After judgment of the court below was entered, Westwater 
moved to set it aside on the ground that on June 20, 1916, the re- 
ceiver of the bank "publicly sold and set off" the judgment in suit 
hère to one Kirschler, and that on June 23d the District Court in 
which the original suit was brought entered an order approving and 
confirming the sale and directing the receiver to assign and transfer 
the judgment to the purchaser; it is stated on information that the 
transfer was made on June 26th. The order of sale was made after 
the opinion of the court below was announced, though six days before 
the judgment was entered. The motion to set aside the judgment was 
denied, upon which error is assigned. It is insisted that the transfer 
operated to abate the suit. We cannot assent to this. Whatever 
might have been the précise stage of the suit at the time of the transfer, 
it could have been prosecuted to an end either in the name of the 
receiver or in that of the purchaser if substitution had been made. 
Section 11261, O. G. C; Lowry v. Anderson, 57 Ohio St. 179, 48 N. 
E. 810; Dundee Mortgage & Trust Investment Co. v. Hughes (C. C.) 
%9 Fed. 182, 184, per Gilbert, Circuit Judge ; Cloquet Lumber Co. v. 
Bums, 222 Fed. 857, 861, 862, 138 C. C. A. 283 (C. C. A. 8) ; Stand- 
ard Bag & Paper Co. v. Cleveland, 25 Ohio Cir. Ct. 380, 386; III. Cent. 
R. Co. v. Turrill, 110 U. S. 301, 304, 4 Sup. Ct. 5, 28 L. Ed. 154. Since 
the judgment must be affirmed, we are disposed to remand the cause 
with direction to grant leave, before enforcement oî the judgment, 
upon motion and proper showing of either the purchaser or Westwater 
to have substitution or other order entered which will fuUy protect 
the rights and interests of ail parties concerned. 

[8] 5. Error is assigned to a refusai of the court below to permit 
amendment to the answer and cross-petition by alleging that the note 
for $37,500 upon which the original suit was based bas not been re- 
turned to Westwater. This at most was harmless error ; but we think 
the matter was clearly within the discrétion of the court. 

The judgment is affirmed, subject to the modification above stated. 
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EOBBINS V. PENNSTLVANIA CO. 

(Circuit Court of Appeals, Sixth Circuit. October 11, 1917.) 

No. 2972. 

1. Master and Servant <©=3328 — Actions fok Sbjbvant's Toets — Parties. 

A joint action cannot be maintained against a master and servant tôt 
an injury and death occurring in Ohio, where tlie master's liability arlses 
solely under the doctrine of respondeat superior. 

2. Appeal and Brkob i@=1039(9) — Habmless Ebroe — Compelling Election. 

In an action for the deatb of a person struck by a rallroad engine, any 
error in requiring plalntiff to elect between paragrapbs alleging a fail- 
ure to Sound the vs-liistle or bell, or to stop the engine after dlscovery of 
decedent's péril, and a paragraph alleging that défendant carelessly, and 
recklessly, vclllfully, and wantonly caused the locomotive to strike and 
kill décèdent, v^as harmless, where plalntifi was practically allowed to 
Introduce ail testlmony presented havlng any pertinency to. the several 
charges of négligence, and no exceptions were reserved to the glving or 
refusai of instructions havlng any bearing on the excluded paragraph. 

3. Raileoads <S=»401(9) — Injuries to Peesons on Teack — Insteuctions — 

Last Oleab Chance Doctrine. 

In an action for the death of a person struck by a rallroad engine as 
he was starting to cross a bridge customarily used by the public in con- 
nection with a footpath along the right of way, the évidence showed that 
the englneer and décèdent were both familiar with the bridge and its sur- 
roundlngs and were acqualntances ; that as the engine approached the 
bridge the englneer saw décèdent turn hls head and look toward the en- 
gine; that it was decedent's usual course to stop on a platform at the 
entrance to the bridge and walt untll the engine passed; that the en- 
glneer thought he would do this, but instead he started to cross the bridge 
in front of the approachlng engine when it was too late to stop the en- 
gine. There was no évidence that the englneer had any reason to antià- 
pate decedent's sudden turn Into the zone of danger, or that the injury 
could hâve been avoided ; but it appeared that he did not sound the bell 
or whlstle. Meld that the refusai of instructions on the subject of last 
clear chance was not error, as the most that could be sald of the évi- 
dence was that it was open to the jury to flnd that both the englneer and 
décèdent were guilty of négligence dlrectly concurrlng in bringlng about 
the injury. 

4. Négligence <S=83 — Conteibutort Négligence — "Last Cleab Chance" 

Doctrine. 

The doctrine of "last clear chance" takes account of the acts and 
omissions of both the person Injured and the défendant, and applies only 
where the défendant has either actual notice or Is falrly chargeable with 
notice of the péril of the person Injured, and negligently falls to avoid 
the injury, and the rule never applies where the concurrent neglect of 
both dlrectly contributes to the Injury. 

[Ed. Note. — For other définitions, see Worda and Phrases, First and 
Second Séries, Last Clear Chance.] 

5. Appeal and Ebrob ©=»1059 — Habmless Eeeoe — Exclusion of Evidence. 

In an action for the death of a person, struck by a rallroad engine 
whlle crossing a bridge customarily used by the public In connection with 
a footpath along the rlght of way, the exclusion of évidence to show that 
the place of the accident was part of an ordinary hlghway was lmma~ 
terial, where the évidence was undlsputed that décèdent was famlUar with 
its dangers, and it appeared that no use had been made of the land as 
an ordinary hlghway, or street, for many years, and that no such use 
had ever been made of the rallroad bridge, and the court ruled in effect 

^EsFor oUier cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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tliat the rlghts and obligations of the parties were the same as though the 
footpath formed part of the higlivvay. 

6. Raileoads ©=356(3) — Duties at Places Oustomabily Used by Public. 

Where a footpath along and adjacent to railroad traclss and a board 
walk across a bridge, eonstltuting a continuation of ttie footpatli, had 
been custoniarily used for years by people residing or worliing in the 
' vicinlty, the rights and obligations of the railroad company and a per- 
son struck by an engine were no greater or less than they would hâve 
been, had the footpath formed part of a public hlghway. 

7. Railboads <S=»370 — Injuries to Pebsons on Track — Signals. 

Under Gen. Code Ohio, §' 12549, requiring the person In charge of a 
locomotive engine, when approaehlng a road crossing, to sound the 
whistle oi* ring the bell, there was no obligation to glve such waming in 
approaehlng a railroad bridge across whlch was a board walk customarily 
used by persons residing and worklng in the viclnity. 

8. Baileoads <©=»381(4) — Injuries to Pebsons on Track — Contbibutoey Nég- 

ligence. 

The failiire to ring the bell or sound the whistle In approaehlng such 
bridge, eyen If, required, did not relleve a person startlng to cross the 
bridge from the necessity of taking ordinary précautions for his own 
safety. 

ô. Appeal and Ebeob ®=>1052(8) — Habmless Eeboe— Admission of Evidence. 
The admission of évidence as to the reason for omitting to sound the 
bell or whistle in approaehlng such bridge was harmless, where the évi- 
dence showed contributory négligence. 

10. Raileoads i®=>384 — Injuries to Pebsons on Trace — Maintaininq Dan- 
GEBOus Place. 

Any négligence on the part of a railway company in maintaining a nar- 
row board walk 72 feet long across a bridge customarily used by the 
public in connection with a footpath along the right of way gave no right 
to recover for the death of a person struck by an englue while on the 
board walk, where the danger was manifest and décèdent understood the 
situation perfectly. 

In Error to the District Court of the United States for the Eastem 
Division of the Northern District of Ohio. 

Action by Mary A. Robbins, administratrix of Henry H. Robbins, 
deceased, against the Pennsylvania Company and another. Judgment 
for défendant company, and plaintiff brings error. Affirmed. 

Charles Koonce, Jr,, and Guy T. Ohl, bolh of Youngstown, Ohio 
(McKain & Qhl, of Youngstown, Ohio, of counsel), for plaintiff in 

eXTOT. , 

Fred J. Heim, of Youngstowil, Ohto (Arrel, Wilson, Harrington & 
De Ford, of Youngstown, Ohio, of counsel), for défendant in error. 

Before WARRINGTON, KNAPPEN. and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. Thîs was an action by an admin- 
istratrix against the Pennsylvania Company to recover ' damages for 
alleged négligence in causing the death of Henry J. Robbins. By an 
amended pétition the charge of négligence was made jointly against 
both the Pennsylvania Company and its engine driver, John Lang, who 
was in charge pf the locomotive through which décèdent received his 
injuries. Lang made separate answer, admitting that he was operating 

^ssFOT other cases see same topic & KBY-NUMBER lu ail Kejr-Numbered Digests & Indexes 
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the engine at the time of the injuries, but denying the négligence charg- 
ed against him, and alleging distinct acts of négligence on the part of 
décèdent. The company sought and obtained removal of the cause to 
the court below, on the grounds of diversity of citizenship, as between 
plaintiff and the company, and àlso separable controversy, and alleg- 
ing further that the recovery originally claïmed was for $2,500, that 
by the amended pétition this sum was increased to $25,000, and that the 
plaintiff had fraudulently and improperly joined Lang, a citizen and 
résident of the state of Ohio, for the sole purpose of defeating juris- 
diction of the United' States court and so preventing removal. Mo- 
tion to remand, supported by affidavit, was overruled. Separate an- 
swer was subsequentlyfiled by the company, admitting that Lang was 
in its employ in the capacity of a locomotive engineer and in charge of 
the locomotive in question, and alleging, among other things, the ex- 
ercise of due care towards décèdent and acts of contributory négligence 
on his part at the time of the injury. The case was heard on évidence 
ofïered by both sides; at the close of plaintiff's évidence, and again 
after al! the évidence had been received, the company moved that a 
verdict be directed in its favor, which in »ach instance was overruled; 
the cause was submitted to the jury upon ^n extended charge of the 
court, and verdict was rendered for the company. Motion for new 
trial was overruled. Five assignments are relied on under the writ of 
error. 

[1] 1. It is claimed that the court erred in denying the motion to 
remand. It is enough to say of this that, if the company can be made 
liable under the issues and the facts presented, it is because of the re- 
lation of mast-er and servant which existed between it and the engineer 
in charge of the locomotive. The injury and death occurred in Ohio ; 
and, according to the rule of décision prevailing in the state, a joint 
action cannot be maintained against a master and servant where the 
master's liability arises solely under the doctrine of respondeat superi- 
or. French v. Construction Co., 76 Ohio St. 509, 81 N. E. 751, 12 L. 
R. A. (N. S.) 669. It may be well to point out one of the reasons ex- 
pressed in the opinion (76 Ohio St. 518, 81 N. E. 752): 

"It is, and since the décision by this cburt of Clark v. Fry, 8 Ohio St. 358 
[72 Am. Dec. 590], has been, the settled rule and law in thi.s state that a joint 
action cannot be maintained against master and servant, in any case where 
the master's liability for the wronsful and négligent act of the servant arises 
solely and only from the légal relationship existing betvpeen them under the 
rule of respondeat superior, and not by reason, or because of, the master's 
Personal participation in such wrongful or négligent act." 

The rule thus existing in the state is controlling hère. Ches. & Ohio 
Ry. V. Cockrell, 232 U. S. 146,152, 153, 34 Sup. Ct. 278, 58 L. Ed. 544; 
Chi., R. I. & Pac. Ry. v. Dowell, 229 U. S. 102, 113, 33 Sup. Ct. 684, 
57 L. Ed. 1090; Illinois Central R. R. Co. v. Sheegog, 215 U. S. 308, 
318, 30 Sup. Ct. 101, 54 L. Ed. 208; Veariel v. United Engineering & 
Foundry Co. (D. C.) 197 Fed. 877, 878. 

[2] 2. One of the assignments is that the court erred in com- 
pelling plaintiff "to elect upon which averment [of négligence] she 
would proceedto' trial." During the opening statement of plaintiff's 
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counsel a question arose between counsel and the trial judge as to par- 
agraph 5 of the amended pétition, in whiçh it is alleged that the com- 
pany and its engineer, Lang, "carelessly, recklessly, willfully, and wan- 
tonly" caused the locomotive "to strike, wound, and kill the said Henry 
J. Robbins." The trial judge thought this was inconsistent with the 
first four paragraphs of the' amended pétition, in which the acts of nég- 
ligence charged in substance were failure to sound the locomotive 
whistle or bell or to stop the locomotive after discovery of decedent's 
péril and bef ore the engine struck him ; and so the court required 
plaîntiff to elect whether she would proceed under the allégations of 
paragraph 5 or those of the preceding four paragraphs. We do not 
find it n'ecessary to pass upon this ruling, for ît was not prejudicial. 
Counsel for plaintifif said in contending against the court's view as to 
inconsistency between the degrees of négligence alleged : 

"The same évidence will go in, of course, under any circumstances, and. 
wtiat inference is to be drawn from it the jury only can détermine." 

And it is plainly to be inferred firom the record that ail available 
testimony on the subject of alleged négligence, regardless of degree, 
was introduced through the engineer, Lang; he was called by both 
sides as a witriess and exhaustively examined ; indeed he was the only 
person claimed to hâve witnessed the accident; in short, despite the 
élection, plaintiff was practically allowed to introduce ail the testimony 
she presented which could hâve any pertinency to the several charges of 
négligence. Requests were made for spécial instructions to the jury 
upon the subjects of paragraphs 1, 2, 3, and 4» but not of paragraph 5. 
Thèse spécial requests were refused, and of this we shall speak later. 
The gênerai charge treats extensively of the subject of négligence, and 
while exception was reserved to déniai of the requests mentioned, yet 
none was taken to the gênerai charge on the subject of négligence which 
has any bearing upon paragraph 5. The question then of inconsistency- 
between allégations of "négligence" and "wanton négligence" is not im- 
portant hère. 

3. Coming now to the requests denied, they were three in number and' 
designed to présent a question claimed to arise under the first four 
paragraphs ai the amended pétition in substance above stated. The ex- 
ception was reserved at the close of the gênerai charge, counsel stating: 
that his exception was aimed at the court's refusai "to charge the doc- 
trine of the last clear chance." The trial judge, however, stated in 
substance that it had been his purpose to include the requests in the 
gênerai charge and that he believed this had been donc. 

In order rightly to understand this feature of the case it will be nec- 
essary to make a further statement of facts disclosed by the record. 
The défendant company maintains a double-track railroad at the place 
of the accident, which tracks may for présent purposes be said to- 
lie in an east and west direction. The west-bound trains move on 
the northerly track and the east-bound trains on the southerly one, and 
the tracks are accordingly distinguished as west-bound and east-bound. 
The accident occurred on the west-bound track and upon a bridge 
owned and maintained by the company across Mosquito creek in the 
city of Niles, Ohio, A path extehded for some considérable distance 
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along and adjacent to the northerly side of the west-bound track and to 
the Mosquito creek bridge, and many people residing or working in 
the vicinity of the track and bridge had been accustomed for years to 
walk upon this path and across the bridge upon a board walk maintain- 
ed between the north rail of the west-bound track and a solid métal 
railing forming the northerly side of the bridge. The distance between 
the north rail of the track and the path which lay east of the bridge was 
such as to afïord entire safety to pedestrians during the passage of 
trains ; but, except as to a platf orm presently to be described, the space 
between the métal railing of the bridge and the overhang of a loco- 
motive was admittedly not sufficient to enable a person passing along 
the board walk to avold collision with a locomotive crossing on the 
west-bound track. The platform mentioned was maintained at the 
easterly end of the bridge between north and south lines intercepted by 
the east end of the métal railing and the west end of the path leading 
to the bridge as stated, The dimensions of this platform were such as 
to furnish complète safety to foot passengers who would remain at or 
near its northerly end during the passage of trains along the west- 
bound track. Persons moving f rom the west end of the path leading to 
the platform and bridge were accustomed to pass southwestwardly over 
the platform and into the board walk extending across the bridge. 

The décèdent was struck by the locomotive just as he was cntering, 
perhaps he had taken a step or two, upon the easterly end of the board 
walk next to the métal railing of the bridge. We hâve seen that the 
engineer, Lang, was the only person who saw the accident or testified 
■on that subject. Concededly both the engineer and the décèdent were 
f amiliar with the path, the platform, and Ûie board walk bef ore describ- 
ed. The engineer had been engaged in operating a locomotive for 
switching purposes in the vicinity, and was so engaged at the time of 
the in jury. The décèdent had lived and had been working in the neigh- 
borhood for many years ; it was his custom to pass over this path and 
platform and board walk several times almost daily; and he and the 
engineer were acquaintances. The accident occurred on the morning 
of a clear day. As the engine approached the bridge and Robbins was 
walking west on the path leading to the platform and board walk, Lang 
says he saw Robbins turn "his head to the left, over his left shoulder, 
and as he turned his head that way I was able to look right at his face." 
This satisfied Lang that Robbins saw the engine coming, and, referring 
to Robbins' usual course in such instances, he said Robbins "would 
come up to the end of the bridge, and then he would stop and wait until 
I got past, a great many times." He thought Robbins would in this in- 
stance follow the same course; instead of doing so, Robbins turned 
southwardly toward the board walk, when, as Lang testified, it was toc 
late to stop the engine or avoid the accident. Lang said that he had 
Robbins in view f rom the time he became satisfied that Robbins knew 
the engine was approaching, and that immediately upon observing Rob- 
bins turn toward the board walk he employed ail the means, such as re- 
versing the engine, and did ail within his power to avoid the accident. 
True, Lang did not sound the bell or whistle, and there was also an 
■east-bound train passing over the bridge at the time of the injury; but 
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the testimony is undisputed that, unlike the course pursued at street 
crossings, it was not customary hère to give the signais alluded to upon 
approaching the bridge, and that Robbins' sudden turn f rom a place of 
safety to one of danger prevented giving either of such signais, and, as 
already stated, that the engi eer was satisfied that Robbins knew the 
engine was approaching; still further, Lang testified without dispute 
that Robbins did not look for the approaching engine after his turn 
toward the board walk, and that he (Lang) then "yelled at Mr. Robbins" 
twice. The trial judge stated the situation thus pojnted out in con-, 
siderable détail, instructing the jury under what circumstances recovery 
should be allowed or disallowed, and in the course of the charge stating: 

"Under the circumstances rleveloped by the testimony introduced on thls 
trial with respect to the use made by the public of the bridge where the acci- 
dent complalned of occurred, I charge you, then, the kind and degree of care 
whieh the engineer, Lang, was obliged in law to exercise to avold Injury to 
Robbins, was precisely the same degree and kind of care as that which Rob- 
bins himself was obliged In law to exercise in order to avold sufiCering injury 
to himself." 

To this plaintiflf's counsel reserved exception and presented an assign- 
ment ; but they make no contention hère in respect of either. The court 
also instructed the jury that if it should be satisfied by a prépondérance 
of the évidence that — 

" • * * Engineer Lang did not exercise such care as men of ordinary care 
and prudence would ordinarily hâve exercised, if placed in his position, under 
the cli'cumstances and conditions surrounding him just before and at the tlme 
of this accident, then he was négligent and the défendant Company was nég- 
ligent, arid if thls négligence contributed directly to cause the accident to dé- 
cèdent, then the plalntifE in this action would be entltled to recbver, unless 
Robbins himself at the time of the accident was négligent in failing to exercise 
ordinary care for his own safety under the circumstances in which he was 
placed." 

[3, 4] Considering the foregoing instructions in connection with the 
rest of the charge, we are convinced that the merits of plaintiff's case 
were fully and fairly explained to the jury under clearly stated and per- 
tinent rules of law. The most that can be said of the applicable évi- 
dence is that it was open' to the jury to find that both the railroad com- 
pany, through Lang, and Robbins himself, were négligent, and that 
their négligence directly concurred in bringing about the injury. It 
results that no error was committed in refusing plaintiff's requests 
on the subject of last clear chance. There is no évidence tending to 
show that Lang had any reason to anticipate Robbins' sudden turn into 
the zone of danger or that thereafter the injury could hâve been avoid- 
ed. On the contrary, Robbins' previous conduct warranted the engi- 
neer in believing that, in view of the knowledge Robbins had already 
shown of the approaching locomotive, he would await its passage in- 
stead of making the fatal turn, or at least that he would again look 
for the locomotive's approach and regulate.his movements accordingly 
(Illinois Central R. Co. v. Ackerman, 144 Fed. 959, 961, 962, 76 C. C. 
A. 13 [C. C. A. 8] ; St. L. & S. F. R; Co. v. Summers, 173 Fed. 358, 
360, 97 C. C. A. 328 [C. C. A. 8]); and the testimony is positive that 
Robbins' turn and movernent into danger occurred too late to enable the 
engineer to avoid the injury. The vice, then, of the requests was that 
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they would open the company to a charge of négligence, regardless of 
the showing of concurring négligence in the décèdent. The doctrine 
of last clear chance takes account of the acts and omissions of both the 
person injured and the défendant, and applies only where the défendant 
has either actual notice or is faîrly chargeable with notice of the péril 
of the person injured, and negligently fails to avoid the injury; but 
the ruie never applies where the concurrent neglect of both directly 
contributes to the injury. Gilbert v. Erie R. Co., 97 Fed. 747, 752, 38 
C. C. A. 408 (C. C. A. 6) ; Winters v. Balt. & O. R. Co., 177 Fed. 44, 
49, 100 C. C. A. 462 (C. C. A. 6); Dickson v. Chattanooga Ry. & 
Light Co., 237 Fed. 352, 353, 150 C. C. A. 366, L. R. A. 1917C, 845 
(C. C. A. 6) ; Chicago, M. & St. P. Ry. Co. v. Bennett, 181 Fed. 799, 
801, 104 C. C. A. 309 (C. C. A. 8) ; Gilbert v. Burlington, C. R. & N. 
Ry. Co., 128 Fed. 529, 533, 63 C. C. A. 27 (C. C. A. 8) ; Atchison, T. 
& S. F. Ry. Co. V. Taylor, 196 Fed. 878, 880, 116 C. C. A. 440 (C. C. 
A. 8) ; Northern Pac. Ry. Co. v. Jones, 144 Fed. 47, 51, 75 C. C. A. 
205 (C. C. A. 9) ; Drown v. Traction Co., 76 Ohio St. 234, 247, 81 
N. E. 326, 10 L. R. A. (N. S.) 421, 118 Am. St. Rep. 844. And see 
Davies v. Mann, 10 M. & W. 545, 548, which is generally regarded as 
the "origin of the doctrine of 'last clear chance.' " 55 L. R. A. 418, 
note. The real trouble with plaintifif's case is the difficulty of explain- 
ing decedent's action on reaching the platf orm ; no explanation of this 
is given which is consistent with any right of recovery. Whether dé- 
cèdent then knew or was chargeable with knowing that the locomotive 
was approaching, was clearly the ultimate question of fact. This ques- 
tion was made prominent in the évidence and in the gênerai charge, and 
must be regarded as concluded by the verdict. 

[5, 6] 4. The assignment of error concerning exclusion of évidence 
ofïered to show that the place of collision was part of an ordinary high- 
way seems to us to be immaterial. The évidence was undisputed that 
the public had for years been permitted to pass along the footpath 
before described, and that the décèdent was quite as familiar with the 
dangers attending such passage as the company was itself. Whether 
the footpath thus used was or was not part of a highway, it is cer- 
tain that no use had been made of the land as an ordinary highway, 
or Street for many years, and that no such use had ever been made of 
the railroad bridge. However, in view of the long and continued use 
proved to hâve been made of the footpath, the rights'and obligations 
of the parties were no greater or no less than they would hâve been haJ 
the footpath admittedly formed part of an ordinary public highway, 
Northern Pacific Ry. Co. v. Jones, 144 Fed. 47, 49, 75 C. C. A. 205, and 
citations (C. C. A. 9). And this in effect was the ruling below. 

[7-9] 5. The last assignment relied on concerns the admission of tes- 
timony to the effect that the reason for omitting to sound the bell or 
whistle as a warning of the locomotive's approach was that the approach 
did not lead to a highway crossing. What is said in the last two par- 
agraphs would seem sufficient to answer this objection. Further, how- 
ever, the company was under no statutory duty to give this warning in 
approaching a bridge such as the one hère involved. See section 12549, 
Ohio G. C. But even if the injury had occurred at a road crossing atid 
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the railroad's failure to give the warning were treated as négligence, 
this would not hâve relieved Robbins from the necessity of taking or- 
dinary précautions for his own safety. Schofield v. Chicago & St. 
Paul Railway Co., 114 U. S. 615, 618, 5 Sup. Ct. 1125, 28 L. Ed. 224: 
Gilbert v. Erie R. Co., ^7 Fed. 749, 38 C. C. A. 408 (C. C. A. 6) ; Chica- 
go, M. & St. P. Ry. Co. V. Bennett, 181 Fed. at 802, 803, 104 C. C. A. 
309 (C. C. A. 8). And certainly the duty of the railroad was not great- 
er, nor that of Robbins less, because of the fact that the injury occur- 
red at the entrance to the bridge. If, then, it be assumed that the testi- 
mony as to the reason for omitting to sound the bell or whistle was in- 
admissible, the error was harmless. 

[10] Stress does not seem to be laid in the brief , as it was in oral 
argument, upon the claim that it was négligence in the railroad company 
simply to maintain this very narrow board walk — it is 72 feet long— for 
foot travel over the bridge ; but, since the danger is manifest, it is plain 
that relief cannot be obtained in a case such as tliis, and especially as 
respects one who, like décèdent, understood the situation perfectly. 

The judgment is affirmed. 
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atn re OZABK LAND & LUMBBR 00. 

(Circuit Court of Appeals, Elghth Circuit July 25, 1917.) 

No. 4838. 

1, Bankbtjptcy (®=s>52 — Courts of BANKEUtTOT — Equitable Natube op Pbo- 

CBEDINGB. 

Bankruptcy proceedings are In the nature of proceedings In equity, and 
benkruptcy courts admlnister tlie law according to the spirit of equity. 

2. COBPOBATIONS @=24S(1) — STOCKHOLDEES — ^LlABILITÏ OF INNOCENT PUB- 

CHASER8 OF UNPAID STOCK. 

Bankrupt, an Arkansas corporation, Issued stock, whlch was dellvered 
to thé purchaser of Its bonds, wlthout other considération. AU of the 
stock was plaeed for 10 years In the haûdg of voting trustées, who issued 
certiflcates which recited that the holder at the end of 10 years was en- 
tltled to full-paid stock to the face value, and prior to that time to any 
. dividends declared on the certlflcate. Olaimants purchased certain of the 
bonds in the open market in New York, and recelved with them a pro- 
portlonate amount in the voting trust certiflcates ; they had no knowledge 
of the stQck, nor the manner of its issuance. jffgW that, as bona fide pur- 
chasers of the bonds with the certiflcates, they did not become liable as 
subscril)ers for unpaid stock to assessment for the beneflt of 'creditors 
of the bankrupt. 

Appeal from the District Court of the United States for the West- 
ern District of Arkansas; F, A. Youmans, Judge. 

In the matter of the Ozark Land & Eumber Company, bankrupt. 
From an order allowing the claims of James D., Johnson and others, 
bondholders, Perry N. Clark, trustée, appeals. Affirmed. 

^wsFor otber cases see same toplc & KEY-NUMBER lu ail Key-Numbered Digeste & Indexe» 
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F. M. Etheridge, of Dallas, Tex. (W. N. Ivie and Duty & Duty, ail 
of Rogers, Ark., and Etheridge, McCormick & Bromberg, of Dallas, 
Tex., on the brief), for appellant. 

Henry L,. Fitzhugh, of Ft. Smith, Ark. (Joseph M. Hill and John 
Brizzolara, both of Ft. Smith, Ark., on the brief), for appellees. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

CARLAND, Circuit Judge. This is an appeal from an order of 
the District Court allowing claims of appellees against the estate of 
the Ozark Land & Lumber Company, a bankrupt. The facts which 
condition the validity of the claims are as f oUows : 

The Ozark Land & Lumber Company was incorporated under the 
gênerai law of the state of Arkansas, November 26, 1910, with a 
capitalization of $150,000, divided into 6,000 shares, of the par value 
of $25 each. It was represented in the articles of incorporation that 
the foUowing named persons had subscribed for shares of stock in 
said corporation as foUows: George D. Locke, 4,000 shares; J. W. 
Walker, 200 shares ; J. S. McCleod, 200 shares ; R. C. Hobbs, 1,400 
shares; and W. W. Moody, 200 shares. None of thèse subscribers 
ever paid anything on his stock subscription. The certificate of in- 
corporation recited that the stock "is to be paid by installments, "in 
such proportion and at such time as the directors shall think proper." 

On November 29, 1910, W. R. Felker sold to the corporation 
12,152.37 acres of land in the counties of Benton, Madison, and 
Washington, Ark., for $150,000 and 5,950 shares of its capital stock. 
As payment therefor the corporation gave Felker six notes, for 
$25,000 each, and secured the payment of the same by a mortgage 
on the land, and thereafter, on May 18, 1912, issued certificates of 
stock to Felker, amounting to 5,950 shares. The other 50 shares were 
disposed of by donating 10 shares to five individuals to qualify them 
as directors. In the latter part of 1911, or the early part of 1912, 
Felker and George D. Locke, président of the corporation, entered 
into negotiations with Smith & Potter, dealers in investment securi- 
ties in New York City, which resulted in an agreement that the cor- 
poration should increase its capital stock from $150,000 to $300,000; 
that it should issue 150 bonds, of $1,000 each, secured by a first deed 
of trust to the Mississippi Valley Trust Company of St. Louis, Mo., 
upon ail of the land purchased by the corporation from Felker; that 
Smith & Potter should buy the bonds at 90 cents on the dollar for 
those delivered by the Trust Company prior to March 1, 1912, and 
90 cents with accrued interest for those delivered subséquent to said 
date; that the corporation should donate to Smith & Potter tlie in- 
creased capital stock of $150,000, and in addition thereto Felker 
should donate to them 50 shares of the original issue of stock, the 
proceeds arising from the sale of the bonds to be received and ac- 
cepted by Felker in discharge of the notes given for the purchase 
price of the land. 

This agreement was carried out. The corporation amended its 
charter, inçreasing its capital stock from $150,000 to $300,000. The 
stockholders and directors voted the increase, and resolved that for 
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the purpose of facilitating the sale of the bonds the $150,000 in- 
creased capital stock be distributed among the subsçribers and pur- 
chasers of said bonds as they were paid for, allotting to each sub- 
scriber 40 shares of stock, of the par value of $25 each, to each bond, 
which were of the dénomination of $1,000 each. At the stockholders' 
meeting Feïker voted 5,950 shares and the other five stockholders 
10 shares each. 

On January 25, 1912, a deed of trust to the Trust Company, as 
trustée, was executed, and the 150 bonds were issued, but dated 
January 2, 1912. They were deposited with the Trust Company, 
which upon the order of George D. Locke, président of the corpora- 
tion, transmitted them to the Standard Trust Company of New York, 
to be delivered to Smith & Potter upon pajment by them therefor. 
Smith & Potter paid for the bonds at various dates between Febru- 
ary 6 and July 2, 1912. The proceeds of the bonds were appropriated 
by Felker, in considération of which he canceled the six $25,000 notes 
and his mortgage to secure the same. The bonus stock was not is- 
sued at the time of the exécution of the bonds or the deed of trust to 
secure the same; it being agreed apparently that the bonus stock 
was not to be issued until the bonds were paid for. The bonus stock 
was issued in May, 1912, to Smith & Potter. Prior to the issuance 
of 'the bonus stock to Smith & Potter, the stockholders of the corpo- 
ration, including Smith & Potter, entered into a "voting trust agree- 
ment," dated May 1, 1912. By virtue of this trust agreement the 
stockholders placed their stock irrevocably for a period of 10 years in 
the hands of voting trustées. 

It was further provided in the trust agreement that the stock held 
by any stockholder who should become a party to the trust agree- 
ment should be deposited with the Trust Company hereinbefore men- 
tioned, and that the stockholders should receive in exchange therefor 
voting trust certificates to be signed by the voting trustées and the 
Trust Company; that ail shares of stock should be transferred upon 
the books of the corporation to the voting trustées. Pursuant to 
this agreement Smith & Potter with other stockholders transferred 
the stock held by them to the voting trustées and received therefor 
voting trust certificates corresponding with the amount of stock trans- 
ferred. 

It is claimed that the transfer of stock was made by canceling the 
original certificates of stock and issuing new certificates direct to the 
voting trustées. The voting trust certificates recited on their face 
that on the Ist day of May, 1922, the holder of any certificate would 
be entitled to receive a certificate or certificates of stock for the num- 
ber of shares of fully paid stock in the corporation called for by the 
trust certificate or the proceeds thereof if the same had been sold as pro- 
vided in the voting trust agreement dated May 1, 1912, and that in the 
meantime each holder should receive payment equal to the dividends, 
if any, declared by the voting trustées upon a like number of shares 
standing in their names, and that until the actual delivery or sale of 
such certificates of stock the voting trustées should possess and should 
be entitled to exercise ail rights of every name and nature, including 
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the right to vote thereon in respect to ail such stock. The voting 
trust certificate provided that it should be transférable by the regis- 
tered holder thereof, either in person or by an attorney upon sur- 
render thereof at the office of the Trust Company only on the bookg 
of the voting trustées and in accordance with the rules and régula- 
tions established for that purpose, and that until so surrendered the 
voting trustées might treat the registered holder thereof for ail pur- 
poses as the owner of ail right, title, and interest of every character 
therein. Between February 6, 1912, and July 2, 1912, Smith & Pot- 
ter sold the bonds purchased by them and a portion of the trust cer- 
tificates representing shares of increased stocîc to appellees in the fol- 
lowing amounts: 

Purchasers. No. Bonds. Par Value. V. T. Cert. Par Value. 

D. L. Vi^hîtmore 40 $40,000 800 $20,000 

J. H. Birch 40 40,000 1,068 26,700 

H. G. McFaddin . 10 10,000 300 7,500 

G. W. Carroll 10 10,000 200 5,000 

F. C. Foster 10 10,000 200 5,000 

James D. Johnson 15 15,000 300 7,500 

John L. Bassett 7 7,000 140 3,500 

John H. Folk 7 7,000 280 '7,000 

Sidney Thursdy 3 3,000 60 1,500 

R. A. Powers 2 2,000 100 2,500 

W. G. French 6 6,000 160 4,000 

150 $150,000 3,608 $90,200 

The évidence for appellees is to the efifect that the bonds and vot- 
ing trust certificates were purchased by them as one transaction, and 
that the money paid by them was for the joint purchase of the bonds 
and voting trust certificates. It appears, however, that Smith & Potter, 
although they were entitled to the stock by agreement, did not re- 
ceive tiie same until some time in May, 1912, and did not receive ail 
of the voting trust certificates until some time in July, 1912. This, 
however, would not show that the trust certificates were not in fact 
purchased at the same time as the bonds, as the trust certificates could 
hâve been soM to be delivered when Smith & Potter should receive 
them. The amount which each appellee paid for his bonds and trust 
certificates does not appear, but it is safe to présume that they paid 
more than Smith & Potter. Johnson and Powers, two of the bond- 
holders, testified that they purchased the bonds held by them and the 
voting trust certificates on the open market in New York City, without 
knowledge that the stock represented by the voting trust certificates 
had not been paid for ; that at the time of purchase nothing was said 
about this matter one way or the other. Frank A. Potter, of the firm 
of Smith & Potter, testified that he had heard the testimony of John- 
son and Powers, and that ail the bonds and stock in controversy were 
sold in the same manner. The référée found also that the corpora- 
tion sold the bonds to Smith & Potter. 

Appellees' claims are based upon the above-mentioned bonds. The 
référée in bankruptcy, on objection of the trustée, decided that the 
allowance of the amount due upon the bonds should be stayed until 
it might be determined what assessment was due from appellees to 
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the creditors of the bankrupt on the stock held by them ; the appellees 
being regarded by the référée as subscribers to the capital stock of 
the corporation in the amount of the trust certificates, whose sub- 
scriptions had not been paid, thereby invoking the doctrine that un- 
paid stock subscriptions pass to the trustée in bankruptcy and that 
the stock of an insolvent corporation is a trust fund for the benefît 
of the 'Creditors of the corporation. The record shows that the in- 
debtedness of the corporation is in round numbers $311,000 and the 
appraised value of its assets $212,000. 

On pétition for review the District Court reversed the order of the 
référée, attd decided that, if appellees could be considered as sub- 
scribers for the capital stock of the corporation under the circum- 
stances, nevertheless, under the Constitution of Arkansas, the stock 
was nuU and void and conferred no rights or imposed liabilities. 
From this décision the trustée appealed. 

The claim of counsel for appellant may be stated in this way: Ap- 
pellees purchased the voting trust certificates, or received them as 
a bonus, with knowledge that the stock represented thereby had not 
been paid for, or with knowledge of facts which, if investigated, would 
hâve led to such knowledge; that under such circumstances the law 
would imply a contract on the part of appellees to pay for the stock 
represented by the voting trust certificates; and that, therefore, ap- 
pellees are liable to be assessed in such an amount upon their stock 
that, when added to the total assets of the corporation in the hands 
of the trustée, would pay the creditors of the corporation in full. 

Counsel for appellees claim that their clients purchased the voting 
trust certificates in the open market under such circumstances as 
would constitute them bona fide purchasers of the same from Smith 
& Potter, to whom they had been issued by the voting trustées, and 
therefore they are not subscribers for unpaid stock and not liable 
to any assessment in behalf of the creditors of the corporation. They 
also maintain, and this view seems to hâve been adopted by the trial 
court, that by virtue of section 8 of article 12 of the Constitution of 
Arkansas the shares of stock represented by the voting trust certifi- 
cates were null and void, and therefore no rights or liabilities can arise 
thereon. The section of the Constitution above referred to reads as 
f oUows : 

"No private corporation shall Issue stocks or bonds, except for money or 
property aetually received or labor donc, and ail flctitlous Increase of stock 
shall be void." 

The increase of the capital stock of the corporation seems to hâve 
been regularly made under the laws of Arkansas. The corporation 
had power to increase its stock as it did, and, if it is null and void, it 
must be by virtue of the section of the Constitution above quoted. 
Section 8 has not been construed, so far as we are advised, with 
référence to the conditions existing in the présent case, by the Su- 
prême Court of Arkansas ; but the Suprême Court of the United 
States in Memphis & I^ittle Rock Ry. Co. v. Dow, 120 U. S. 287, 7 
Sup. Ct. 482, 30 L. Ed. 595, used the foUowing language in référence 
thereto : 
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"Kecnrring to the language employed in the Arkansas Constitution, we are 
of opinion that It does not necessarily Indlcate a purpose to make the validity 
of every issue of stock or bonds by a prlvâte corporation dépend upon the in- 
qulry whether the money, property, or labor actually recelved therefor was 
of equal value in the market with the stock or bonds so Issued. It is not clear, 
from the words used, that the framers of that instrument intended to re- 
strict private corporations — at least, when acting with the approval of thelr 
stockholders — in the exchange of thelr stock or bonds for money, property, or 
labor, upon such terms as they deem proper, provided, always, the transac- 
tion is a real one, based upon a présent considération, and having référence 
to legltlmate corporate purposes, and is not a mère devlce to évade the law 
and accomplish that which Is forbldden." 

[1] In view of the above languag-e and the case of Handley v. 
Stutz, 139 U. S. 417, 11 Sup. Ct. 530, 35 L. Ed. 227, we are not pre- 
pared, nor do we find it necessary, to décide that the increased stock 
was fictitious within the meaning of the Constitution. We prefer 
to place our judgment upon the proposition that appellees are not, 
and never hâve been, subscribers to the capital stock of the corpora- 
tion. Bankruptcy proceedings are in the nature of proceedings in 
equity, and bankruptcy courts administer the law according to the 
spirit of equity. Bardes v. Hawarden Bank, 178 U. S. 524, 20 Sup. 
Ct. 1000, 44 L. Ed. 1175; Lockman v. Land, 132 Fed. 1, 65 C. C. 
A. 621; In re Broadway Savings Trust Co., 152 Fed. 152, 81 C 
C. A. 58; Ogden v. Gilt Edge Mining Co. (8th Cir.) 225 Fed. 723, 
140 C. C. A. 597. 

Although we are obh'ged to deal in this case with the légal corpo- 
rate entity called the Ozark Land & Lumber Company, still, when 
we look through the légal form of this entity, we can see no one but 
Felker. The money of appellees paid the notes of Felker to the 
amount of $150,000, and now it is proposed by the trustée in bank- 
ruptcy to compel them to pay to the estate of Felker in round num- 
bers $90,000 more, in order that they may receive back from said 
estate the money which they advanced to pay said notes. Fair deal- 
ing would require, in our opinion, a very strong case to accomplish 
such a resuit, especially when the assessment to be levied would be 
used to pay indebtedness incurred by Felker before the issuance 
of the increased stock. Let us now see what the transaction was be- 
tween appellees and Smith & Potter. 

[2] Appellees did not purchase shares of stock. They purchased in 
the open market at the city of New York, in connection with the 
purchase of their bonds, certain voting trust certificates, issued by 
voting trustées and the Trust Company, wherein it was recited that 
in 10 years the holder of the voting trust certificate would be en- 
titled to receive fully paid up shares in the corporation to the amount 
represented by the trust certificate; that in the meantime the holder 
of the trust certificate should be entitled to receive payments equal 
to the dividends, if any, collected by the voting trustées. The names 
of appellees never appeared upon the books of the corporation as 
stockholders, and the corporation never treated them as stockholders. 
What is a purchaser in New York City to rely upon, if he cannot rely 
upon the statements of the trust certificate? We do not think appel- 
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lees, or either of theni, were compelled in order to be bona fide pur- 
chasers to travel to the state of Arkansas for the purpose of investi- 
gating the affairs of the corporation. The truth is Âey never intended 
to become subscribers for stock of the corporation. 

It is urged that, when Smith & Potter transferred their stock to 
the voting trustées, the old stock was canceled and new stock was 
issued directly to the trustées, and that by virtue of the trust agree- 
ment the voting trustées were constituted the agents of the stockhold- 
ers, and therefore appellees, when they purchased the trust certificates, 
stood in the same relation to the' corporation as Smith & Potter ; but, 
when the stock was issued to the voting trustées, the latter were the 
agents of Smith & Potter, not of appellees. It is not shown that ap- 
pellees knew anything about how the stock was handled by Smith 
& Potter. We are clearly of the opinion that, so far as the record 
before us is concemed, appellees had a right to rely upon the state- 
ment in the voting trust certificate that the stock represented by the 
certificate was fully paid. The further statement that the holder of 
the voting trust certificate would be entitled to dividends during the 
10 years was entirely contrary to the idea that it was unpaid stock. 
We find the law upon the subject under discussion stated in Cook 
on Corporations (7th Ed.) vol. 1, § 50, as follows: 

"A bona fldé purchaser for value and wlthout notice of stock Issued by a 
corporation as pald up cannot be held liable on such stock in any way, either 
to the corporation, corporate credltors, or other persons, even though the stock 
was not actually paid up as represented. Such a purehaser has a,,rlght to 
rely on the représentations of the corporation that the stock Is paid tip. 
* • * Where, however, a statement is made on the face of the certificate 
"that It Is paid-up stock, the bona fide purehaser of the certificate need not 
liiqulre further, but piay rely on that représentation, and Is protected ther&- 
by against Uability'.' • * * The law goes still further, and holds that 
where a person in open market, in good fjiith and wlthôut notice, purchases 
certificates, sudi stock Is to be deemed 'paid up' In his hands, and'he Is pro- 
tected as a bona flde purehaser, even though there Is nothing on the face of 
the certificates stating that they are paid up. Thls c^n now be laid down as 
the establlshed rule. It Is based on sound public pollcy, favoring, as it does, 
the transfer of Personal property, and the quasi negotiability of stock, and 
dlscountenancing secret liens and constructlve notice. A purehaser in bpen 
market of stock represented to be paid up by a statement to that effect on 
the certificate Is presumed to be a bona fide purehaser. Hence there bas 
arlsen the well-establlshed rule, both In America and England, that a bona 
fide purehaser for value, and wlthout notice, of stock Issued as pald up, is 
not liable for any part of the par value vchich may not hâve been paid. In a 
case where parties receiving stock and bonds from the corporation In pay- 
ment for property sold the bonds with a bonus of stock, the Suprême Court of 
the United States held that the purchasers were not necessarlly purchasers 
wIth notice." 

Many authorities are cited in support of the above statement of 
the law. Thompson, Commentaries on the Law of Corporations, 
vol. 3, §§ 2934, 3223, states the law in the same way. See, also, sec- 
tion 177, Helliwell on Stockholders ; Morawetz on Corporations, § 
161 ; and Clark & Marshall on Private Corporations, 1741. 

Counsel for âppellant suggest that ail this law may be eliminated 
by quoting the following lines from section 2934, vol. 3, Thompson on 
Corporations : 
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"But ail thèse décisions assume that the stockholder sought to be cbarged 
purehased the shares after they had been issued and put on the market as 
paid-up shares. They hâve no application to the case o£ an original sub- 
scriber." 

We may suggest that thèse Unes may be eliminated by treating ap- 
pellees as purdiasers of stock, and not as original subscribers, which 
in our judgment the record clearly shows. 

In our opinion, law and justice require the affirmance of the judg- 
ment below; and it is so ordered. 



BADER GOLD MINING CO. v. ORO ELECTRIC CORP. 

(Circuit Court of Appeals, Nlnth Circuit. August 6, 1917.) 

No. 2966. 

1. Watbes and Watek Coubses ®=»144 — Natubal Watee Courses — Owneb- 

snip IN Watee. 

There is no ownership in water flowlng In a natural stream before it 
is dlverted into a dltch, or at least restrained for such diversion by a dam 
or otherwise. 

2. Waters and Wateb Courses <©=144 — Diversion bt Ditoh — Ownership 

OF Wateb Divebted. 

That a complalnant, by dlvertlng water from a stream through a dltch, 
deprived défendant of water which it had a prior rlght to take from the 
stream at a point lower down, does iiot constitute a défense to a suit 
to enjoln trespass by défendant by opening the dltch and taklng water 
therefrom without permission, or pàying therefor. 
S. Watebs and Wateb Coubses <@=»144 — Easement foe Ditch — Riqhts op 
Seevient Ownee. 

That the owner of a ditch havlng an easement to cross defendant's land 
was dlvertlng Into such dltch more water than it had the rlght to carry 
thereln gave défendant Ho rlght as servlent owner of the land to tap the 
dltch and wlthdraw the excess therefrom for Its own use. 

Appeal from the District Court of the United States for the Sec- 
ond Division of the Northern District of CaHfornia; Wm. C. Van 
Fleet, Judge. 

Suit in equity by the Oro Electric Corporation against the Bader 
Gold Mining Company. Decree for cbmplainant, and défendant ap- 
peals. Affirmed. 

R. H. Cross and Arthur H. Brandt, both of San Francisco, Cal., 
for appellant. 

Charles P. Eells, Hugh Goodfellow, Stanley Moore, and W. H. Or- 
rick, ail of San Francisco, Cal., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and DOOLING, 
District Judge. 

DOOIylNG, District Judge. Oro Electric Company, plaintifï here- 
in, is the owner of a certain ditch in Butte county, known as the 
"Nickerson Ditch." This ditch crosses the land of défendant, Bader 
Gold Mining Company, some distance below its intake which is on 

4=»For other caBes see sam* toplc & KQY-NUMBER lu ail Key-Numbered Digests & Indexât 
245 F.— 29 



450 245 FEDERAL EBPOETER 

lyittle Butte creek, whence it dérives the water which ît carries. The 
water is used for irrigation and for the génération of electricity which 
is distributed to customers in Oroville and elsewhere. Plaintiff's bill 
avers its ownership and possession of the ditch, and complains that 
défendant asserts some claim to a portion thereof, and claims the 
right to enter thereon and take water theref rom without making com- 
pensation therefor, and has repeatedly and without right, and against 
plaintiiîf's command forcibly entered upon and opened the ditch, and 
injured the banks thereof, and taken the water therefrom without 
making or tendering any compensation therefor. The bill further 
avers that such claims are without right or foundation, but that de- 
fendant threatens to continue to assert them, and to continue to en- 
ter upon and interfère with the ditch and take water therefrom with- 
out compensation, and will continue to do so unless restrained by 
the court. The bill then avers the diverse citizenship of the parties, 
and that the matter in dispute, exclusive of interest and costs, ex- 
ceeds the sum of $3,000, and prays a decree that the claims of de- 
fendant are without right ; that it has no estate, right, title, or inter- 
est in or to the ditch, and no right to take water therefrom ; and that 
it be enjoined from asserting such claim or interfering with the 
ditch or taking water therefrom. 

That plaintiff has an easement right for the carriage of water 
through the Nickerson ditch across the lands of défendant is not de- 
nied, nor is its ownership of the ditch seriously questioned; but de- 
fendant ^oes deny that such ownership confers the right to carry 
a greater amount of water than was carried by the ditch prior to 
1906> at which time défendant claims the ditch was enlarged by plain- 
tiff without right to do so. 

The answer admits that défendant asserts a claim to a portion of 
the ditch, and has taken water therefrom, aiid will continue to do so. 
As a second défense the answer avers that, when the Nickerson ditch 
was enlarged in 1906, plaintiff's predecessors in interest took, by 
means of the enlarged ditch, from Little Butte creek 500 inches of 
water, which défendant had theretofbre appropriated at a point some 
2 miles below the intake of the Nickerson ditch, thus depriving de- 
fendant of the use of said 500 inches of water owned by it, and that 
immediately thereupon the défendant recaptured said water as it 
flowed through the Nickerson ditch, by opening a gateway therein and 
letting run therefrom water only sufficient for its use, not to exeeed 
500 inches; this being, according to defendant's contention, the tres- 
pass complained of. 

The answer as a third défense allèges that plaintiff is in possession 
of the Nickerson ditch and is the owner of an easement to maintain 
the same across the lands of défendant and adjoining propertv own- 
er s, but owns no land across which the ditch runs, and that défendant 
has at no time used the ditch for a purpose inconsistent with the 
enjo)mient of the easement possessed by plaintiff. For a f ourth dé- 
fense the answer avers that plaintiff's cause of action is barred by 
certain California Code provisions. A fifth défense avers that plain- 
tiff has been guilty of lâches in not bringing its action within a reason- 
able time. A sixth défense asserts defendant's right to use the 



BADEE GOLD MINING CO. V. OEO ELECTRIC COBP. 451 

Nickerson ditch to carry the 500 inches of water, and its right to 
take the water therefrom; such rights having been acquired by ad- 
verse use. 

A further and separate answer by way of counterclaim asserts de- 
fendant's right by prescription to use the Nickerson ditch for the 
càrriage of water from its intake to the point where it has been tak- 
ing water therefrom, avers that plaintiff claims some interest adverse 
to such right, and prays that défendants asserted right be declared 
valid, and that plaintiff be enjoined from making any claim upon 
such use of the ditch by défendant. 

From a decree awarding plaintiff the relief prayed for, the défend- 
ant appeals. 

The trial court finds against défendant upon its gênerai déniais, and 
upon its fourth, fifth, and sixth défenses, and upon the separate an- 
swer and counterclaim. Thèse findings, although vigorously assailed 
by défendant, are amply supported by compétent évidence, and on 
well-settled principles cannot be disturbed. The court, however, deem- 
ing them immaterial, made no findings on the matters set up in 
the second and third défenses, which may be briefly characterized as 
the défense of recapture of water, and the défense of the use of the 
ditch by défendant for a purpose not inconsistent with the enjoyment 
of the easement possessed by plaintiff. 

[1,2] The theory of the first of thèse défenses is that défendant 
may justify the tapping of plaintiff's ditch and the taking of water 
therefrom by showing that it is entitled to hâve certain of the wa- 
ter carried therein flow down lyittle Butte creek to the point two miles 
below, where by appropriation it was entitled to divert it by means 
of another ditch belonging to itself. In other words, the contention 
is that, because plaintiff has diverted water which défendant would 
be entitled to divert if and when it reached a point on Little Butte 
creek two miles below, it may remedy the injury suffered by it from 
such diversion on the part of plaintiff, by a continued trespass upon 
plaintiff's d)itch; such remedy being analogous to the common-law 
remedy of recaption of personal property. To extend the right of 
recaption, so as to make it embrace water running in the ditch of 
another, is to lose sight of the nature of the remedy and the charac- 
ter of the property to which it is applicable. In the first place to be 
subject to recaption the property must be the property of the "re- 
captor," and must also be the identical property taken by another, 
capable of identification, and not other property however similar. But 
one has no ownership of water flowing in a natural water course before 
it is diverted into his ditch, or at least restrained for such diversion 
by his dam or other diverting means. Parks Co. v. Hoyt, 57 Cal. 46 ; 
Duckworth V. Watsonville Co., 150 Cal. 520, 89 Pac. 338. . 

In the second place the recaption must be such a retakjng as trans- 
fers the possession at once to the owner, and not a continued action 
extending over months, and perhaps years, and inviting at every 
moment a conflict. It must be borne in mind that it is not sought by 
the présent action to recover the water already "recaptured" and 
reduced to possession by défendant in the past, but to prevent the 
constant and continued "recapture" which is threatened in the future. 
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H such an extension of the doctrine of recaption were sanctioned by 
rhe courts, it would be an invitation to every individual, who claims 
that water belonging to him bas been taken by another, to invade the 
other's ditch, for it is not a cour:t remedy for which défendant is con- 
tending, but what counsel styles "a, self-remedy immediately avail- 
able." Nor is it material hère that plaintifï's ditch crosses defend- 
ant's land, because recaption, if available at ail, is available where- 
ever the property may be f ound, so it be not accompanied by a breach 
of the peace, or by undue force. And indeed it does not appear by 
any averment in either the complaint or the answer that the trespass' 
complained of hère occurred on that portion of plaintiff's ditch which 
is upon the defendant's land. Furthermore, if defendant's claim of 
right to recapture were sound, it must folio w, as contended for in 
the défense under considération, that défendant would be entitled to 
en force it in the courts; that is to say it would hâve the right to 
corne into court and secure a decree compelling plaintiff to deliver 
to it, at a point on plaintiff's ditch to be selected by itself, the water 
wiiich ît would hâve been entitled to divert, had such water reached 
its own point of diversion in the original watercourse. In this way 
it would, of course, secure, not only the water to which it laid claim, 
but also the use of plaintiff's ditch for whatever distance it desired 
the water to be carried therein. Such a doctrine, applied to appro- 
priated water, which never becomes the property of any appropriator 
until reduced to possession in his own ditch, was repudiated by the 
Suprême Court of California in the case of Silver Creek & Panoche 
I^nd Co. v. Hayes, 113 Cal., 142, 45 Pac. 191. The plaintifïs in 
that caSe owned a canal and sued défendant alleging that they were 
in possession of the canal, and that défendant without their permis- 
sion had éntered upon the same and taken water therefrom. The 
water frpm the canal came from Panoche creek. , In a cross-complaint 
the défendait averred that he owned a large tract, of land which it 
was necessary'to irrigate, and that the only waters available were 
the waters of Panoche creek- It was further averred that the ri^ts 
of défendant were çuperîor to the rights of plaintiff s therein. The 
case îii ail e$sentials seems to be pafallel with the présent one. In 
holding that the facts stg,ted woidd not justify the acts complained 
of by plaintiffs, the Suprême Court said : 

"If the cross-complaint can be held to state a cause of action whleh 
might be the basls of an independent suit, it does not state a cause of action 
which is the ptoper subject of cross-complaint In this casa * • • No 
right of water Is asserted, nor was it necessary for plalntlfCs In order to make 
a case to show any. The court so held In glvliag them the relief demanded, 
while flndlng that they had no right to the water in the creek. The trespass 
charged did not consist In destroying or injuring the dam or other means by 
which the water was dlverted from th& creek, nor in diverting the water in 
the creek to other uses, but was an injury tO the embankments of the ditch, 
and a taking of the water from the yitch Itself. Had the alleged trespass 
consisted in an attempt to prevent the flow Into the ditch from the stream 
possibly the assertion of a right to hâve the water flow would be considered, 
but no such défense could be made hère. The cause of action set up by 
plaintiffs and the rights asserted by défendant hâve no référence to each 
other. True, there was water in the ditch, and the évidence shows that it 
came from Panoche creek. But the fact that défendant had a superior right 
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to the water flowing In the creek would not justlfy Um in destroying the 
ditch, or In taklng what water he needed from the ditch at points were it 
passed over or near lils land." 

Défendant urges that the portion of the décision above quoted 
is mère dictum and entitled to little considération. But such is not 
the case. It was one of the reasons upon which the court based its 
judgment, is no more to be rejected than any other one, and in any 
event is a clear and correct statement of the law. However vigor- 
ously urged and skillfully presented, the défense of "recapture" is 
unsound, and was properly rejected by the trial court. 

[3] Equally unsound, as attempted to be applied hère, is the third 
défense ; that is to say, the défense of a use of the ditch by défend- 
ant not inconsistent with the easement right of plaintiff across its 
land. What is sought by this défense is to compel plaintiflf, before 
it can prevent défendant from tapping its ditch and taking water 
therefrom, to establish definitely the quantity of water which it has an 
easement to carry in its ditch across the defendant's land, on the 
theory that ail in excess of that quantity may be taken from the ditch 
by défendant as the owner of the servient estate. In this défense, of 
course, logically, the question of the ownership of the excess water 
does not figure. "On what theory" asks defendant's counsel, "can the 
mère taking by a servient owner out of the conduit through which 
the owner of the easement exercises his right constitute a violation 
of the easement, unless the water taken is water which the dominant 
owner is entitled to carry across the lands of the servient owner?" 
This means, of course, that the servient owner, finding more water 
flowing in a ditch across his lands than the owner of the easement 
is entitled to carry therein, may confiscate the excess water, as an 
alternative remedy to the ordinary one of preventing the dominant 
owner from tuming such excess into the ditch at ail. Défendant 
is not really attempting to establish hère by this défense a right to 
hâve its own water flow in the ditch along with that of plaintiff, but 
a right to take from the ditch, as the servient owner, water already 
reduced to possession by plaintiff and brought for a considérable dis- 
tance through a portion of the ditch to which it has no possible claim. 
As by the défense of recaption, so hère, it is endeavoring to sub- 
stitute for the right which it may hâve to compel plaintiff to permit 
the water to which it lays claim to flow uninterruptedly down Little 
Butte creek to its own point of diversion, a right to hâve such water 
delivered to it by plaintiff at such point as it may sélect where plain- 
tiff's ditch crosses its land. 

Nothing in the case of Hoyt v. Hart, 149 Cal. 722, 87 Pac. 569, 
relied upon by défendant, supports such a substitution. Even if the 
court had found that défendant had the right to use, jointly with 
plaintiff, that portion of the ditch which crosses its lands for the 
carriage of water to which it was entitled, such finding would not 
justify the acts complained of herë. If plaintiff has taken from 
Little Butte creek water to the flow of which to its own land de- 
fendant is entitled, or if plaintiff, by enlarging the ditch, has imposed 
a greater burden on the servient estate than it should rightfuUy bear, 
défendant is not now, nor has it ever been, without remedy. But 
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such remedy is not the tapping of plaintîff's ditch and the taking 
of water therefrom, whether such taking be called recaption or con- 
sistent use. 

Thèse considérations dispose of defendant's contention that the 
master erred in holding that a prima facie case was established in 
favor of plaintiff when, from the pleadings and ffom the admissions 
of défendant, it appeared that plaintiff was the owner of the ditch 
in question and that défendant was taking the water therefrom, and 
would continue to do so unless restrained by the court. The same 
is true as to the contention that the master erred in sustaining ob- 
jections to certain questions propounded to the witness McCoy. The 
testimony sought to be elicited by the questions had to do with the 
alleged enlargement of the ditch in 1906, and was relevant only to 
the défenses held to be unsoUnd. As to the alleged error in sustain- 
ing objections to the testimony of the witness Newman, it is suffi- 
cient to say that such testimony might well hâve been rejected be- 
cause of the time at which it was offered, and in any event, even if 
admitted and given fuU crédit, it could not hâve affected the finding 
of the court Siat defendant's taking of water from the ditch was 
not open, uninterrupted, and of such a character as to raise a foun- 
dation for prescription. 

Though there are 55 assignments of error, there is no point made 
by any of them that is not disposed of by ivhat has been said above. 

The decree of the District Court is affirmed. 
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(Circuit Court of Appeals, Elglith Circuit. July 2, 1917.) 

No. 4960. 

Godets «=»282(2) — Fedeeal Couirre— Equitt Jubisdiction — Adéquate Rem- 
EDT AT Law. 

A blll to compel a railroad company to issue a blU of ladlng requirlng it 
to carry and deliver at a place on the Une of another road a single car- 
load of wheat owned by oomplalnant does not state a cause of action wlth- 
In the jurlsdiction of a fédéral court of equity, there belng an adéquate 
remedy at law by an action for damages. 

Appeal from the District Court of the United States for the District 
of Minnesota; Page Morris, Judge. 

Suit in equity by the Van Dusen Harrington Company against the 
Northern Pacific Railway Company. From an interlocutory order 
granting a mandatory injunction, défendant appeals. Reversed. 

B. W. Scandrett, of Omaha, Neb. (C. W. Bunn and Charles Don- 
nélly, both of St. Paul, Minn., on the brief), for appellant. 
Harold G. Simpson, of Minneapolîs, Minn., for appellee. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

CARLAND, Circuit Judge. This is an appeal from an ordér of the 
District Court assuming to act under its équitable jurisdiction, com- 

@=3For otber cases see cams topic & KBV-NUMBEB in aU Key-Numbered Dlgests & Indexes 
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manding the appellant to forthwith sign, issue, and deliver a bill of lad- 
ing to appellee under which Northern Pacific car No. 19482 will move 
to Evansville, Ind. The order appealed from, while for ail practical 
purposes a final order, was really an interlocutory mandatory injunc- 
tion. The procédure leading up to the making of the order was as 
f oUows : 

Upon the filing of a complaint on May 11, 1917, a subpœna was 
issued and served requiring the appellant to appear on May 19, 1917, 
to answer the same, and also to show cause why an order should not 
issue commanding the appellant to issue, sign, and deliver to the ap- 
pellee a bill of lading as prayed for in the complaint. On the return 
day appellant appeared and filed a motion to dismiss the complaint, 
upon the ground, among others, that the subject-matter of the action 
was not within the jurisdiction of a court of equity, for the reason 
that the complaint showed that appellee had a plain, adéquate, and com- 
plète remedy at law. Affidavits were also filed by both parties in op- 
position to ^nd in support of the order to show cause. After hearing 
argument the court granted the order from which an appeal has been 
taken. So f àr as the record shows the main case is still pending in the 
court below on complaint and motion to dismiss. This statement is 
made for the purpose of showing that thé case is not before us on 
pleadings and proofs, so that the merits of the controversy can be final- 
ly determined. We may, however, in determining the validity of the 
order appealed from, inquire as to whether the complaint states a 
cause of action cognizable in equity, as the objection made below that 
it does not is insisted upon hère. The appellee states his cause of action 
as follows: 

I. "That the complalnant, the Van Dusen Harrlngton Company, Is a cor- 
poration duly organized and existing under and by virtue of the laws of the 
State of Minnesota. That It is engaged in the business o( buylng, selllng and 
shlpping grain." 

II. "The défendant herein is a duly organized and existing corporation. 
That it opérâtes Unes of railroad in thls state and other statea. That It is a 
eommon carrier for hire." 

III. "The complalnant shows that on or about the 8th day of March, 1917, 
Mark P. Miller Milllng Company delivered to the Northern Pacific Rallway 
(Company, the défendant herein, at Moscow, Idaho, Northern Pacific car No. 
19482, loaded wlth wheat consigned to Mark P. Miller Milllng Company, Min- 
iieapoUs, Mlnn. That the défendant accepted said car and undertook to trans- 
port the same in accordance wlth Its duty as a eommon carrier and in accord- 
ance wlth ail its duly filed and published rates and tariffs. That the dé- 
fendant issued and delivered to said Mark P. Miller Milllng Company its 
negotiable order blU of lading whereby it agreed to transport said car to 
Minneapolls, Minn., and there to deliver the same to the owner and holder 
of said bill of lading, or to deliver said car to such person or such place as 
the owner and holder of said bill of lading should duly deslgnate, and that 
the défendant agreed and undertook to transport the said car in accordance 
wlth its duly filed and published tarlfCs and in accordance with ail the rules 
and provisions contained In said tariffs." 

IV. "That said Mark P. Miller Milllng Company sold said car to the Van 
Dusen Harrlngton Company, the complalnant herein, and indorsed, delivered, 
and transferred to the complalnant the aforementioned order bill of lading. 
That the complalnant is now the owner of the contents of said Northern Pa- 
cific car No. 19482, and is the owner of said negotiable order biU of lading." 
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V. "Complainant further shows that It desires to forward sald car to 
Evansville, Ind., orer the Unes of the défendant hereln and over the llnes of 
other carriers that connect wlth defendant's llnes." 

VI. "That Northern Padflc Railway Oompany's Tarllï No. 11-B, I. C. C. 
No. 6127 duly flled, puhllshed, and In eflect under Index 520, page 23, pro- 
vides rates from Moseow, Idaho, to Minneapolls, St. Paul, Bast St. Louis, and 
other points beyond Minneapolls and St. Paul. That rule 46 of said tariff, 
found on page 22, provides as foUows: 'Shipments may be dlverted, recon- 
slgned in transit, or held in transit for orders at points on the Northern 
Pacific Kallway, Great Northern Ballway, or Minneapolls, St, Paul and Sault 
St Marie (at rate In effect on date of shlpment from original point to final 
destination), It belng understood that point at which diversion Is accompUsh- 
ed must be on direct Une of movement point of origin of final destination.' " 

VII. "That Northern Padflc Railway Oompany's Tariff No. 770-H, I. C. O. 
No. 5898, provides as foUows: 'A change in destination, consignée, or routing 
will be permitted on ail cwrload freigiù whether in transit or after arrivai at 
original destination.'" 

VIII. "That the Southern Ballway Oompany's tariff Issued by W. A. Oamer- 
on, Agent, No. 401-A I- O. C. I>-85, provides for proportional rates from 
St Louis, East St Louis, and other points to Bvansville, Ind., and that sald 
Southern Ballway Company connfects wlth said defendanfs rails and re- 
çoives from défendant and transports frelght dellvered to It by défendant 
from St Louis, Bast St Louis, and other points to EvansvlUe, Ind., and 
other points, and that sald Southern Railway Company is now and at ail 
tlmes bas been ready and willlng to reçoive this partlcular car as well as 
other cars from sald défendant at Bast St. Louis and transport the same to 
EvansvlUe, Ind." 

IX. "Complainant further shows that It bas repeatedly requested and de- 
manded that the défendant sign, issue, and dellver to the complainant a MU 
of ladlng in the fOrm and wlth the provisions and contents of Exhlbit A, here- 
to attached and hereby made a pftrt of thls complaint, or a bULof ladlng in 
any proper or lawful form under which said car will move to EvansvlUe, Ind." 

X. "Complainant further shows that the tariffs and rules of the défend- 
ant provide and agrée that sald car may be reconslgned at Minneapolls, Mlnn., 
to Bvansville, Ind., via Bast St. Louis or to such other point as the owner 
may duly deslgnate. That the défendant agreed to allow sald car to be recon- 
slgned at Minneapolls to EvansvlUe, Ind." 

XI. "Complainant further shows that It bas done ail things necessary and 
In compUance wlth the published rules, régulations, tariffs, and provisions of 
the défendant In order to entltle complainant to reconslgn and forward said 
car to Bvansville, Ind." 

XII. "That the défendant, contrary to Its duty as a common carrier, con- 
trary to its- contract, arbltrarily, lUegally, and contrary to the laws and 
statutea of the TJnlted States and the state of Minnesota, bas repeatedly re- 
fused and stlU refuses to sign, issue, or dellver to the complainant a bUl of 
ladlng in the form and vrtth the contents and provisions as shown In Exhiblt 
A, or a MU of ladlng in any proper form under wMch said car may move to 
BvansvUle, Ind. 

"In considération whereof, and forasmuch as the complainant is remediless 
In the promises by the strict rules of the common law, and can only hâve re- 
lief in a court of equlty, where this matter is properly cognlzable and rellev- 
able, the complainant prays that your honors vrill order the défendant to forth- 
wlth issue, sign, and dellver to thls complainant a bill of ladlng In the form 
and wlth the contents and provisions as in Exhiblt A, or blU of ladlng tn such 
other proper form that thls car may move thereunder to BvansvUle, Ind. 
[Hère foUows prayer for subpœna and gênerai relief.]" 

Exhiblt A, referred to in the complaint, was an ordinary bill of 
lading, vvhereby, if issued, the appellant agreed to carry the car of 
wheat mentioned in the complaint to Evansville, Ind. We assume, 
without deciding, that the trial court had jurisdiction of the case as a 
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fédéral court under the proviso of section 24 and paragraph 8 of the 
Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1092 [Comp. St. 
1916, § 991, par. 8]). Corning to the question of the jurisdiction of 
the court below as a court of equity, we may quote the language used by 
Justice Van Devanter in Singer Sewing Machine Co. v. Benedict, 229 
U. S. 481, 33 Sup. et. 942, 57 h. Ed. 1288: 

"In the courts of the United States it is a guidlng rule that a bill in equity 
does not lie in any case where a plaln, adéquate, and complète remedy may 
be had at law. The statute so déclares (Kev. Stat. § 723), and the décisions 
enforcing it are 'wlthout number. If It be qulte obvious that there is such a 
remedy, it is the duty of the court to interpose the objection sua sponte, and 
in other cases It is treated as walved, if not presented by the défendant in 
limine. Keynes v. Dumont, 130 U. S. 354, 395 [9 Sup. Ct. 486, 32 L. Ed. 934] ; 
Allen V. PuUman's Palace Car Co., 139 TJ. S. 658 [11 Sup. Ot. 682, 35 L. Ed. 
303]. There was no walver hère. The objection was made by the demurrer, 
and agaln by the answer; and so, if It was well grounded, it was as avail- 
able to the défendants In the Circuit Court of Appeals to prevent a decree 
against them there as it was in the Circuit Court. Boise Artesian Water Co. 
V. Boise aty, 213 TJ. S. 276 [29 Sup. Ct. 426, 53 L. Ed. 796]." 

In New York Guaranty Co. v. Memphis Water Co., 107 U. S. 205, 
2 Sup. Ct. 279, 27 Iv. Ed. 484, the Suprême Court, in ref erring to Revis- 
ed Statutes, § 723, now section 267, Judicial Code (Comp. St. 1913, § 
1244), said : 

"This enactment certainly means something." 

We think it can be saf ely said that it means at Icast that the 
courts hâve not the power to dispense with the ancient rule of equity 
jurisdiction which prohibits suits in equity where a plain, adéquate, 
and complète remedy may be had at law. An inspection of the com- 
plaint fails to disclose a single ground of équitable jurisdiction. Re- 
duced to its lowest terms, the complaint charges that the appellant is 
in possession of a carload of wheat belonging to appellee, which it re- 
fuses to transport to Evansville, Ind. The real nature of the case can- 
not be disguised by the fact that appellee is simply demanding the is- 
suance of a bill of lading, for the reason that the bill of lading, once 
issued, would oblige the appellant to transport the car of wheat. It 
cannot be disputed but that an action at law for damages is a com- 
plète and adéquate remedy for the refusai by a common carrier to trans- 
port a single carload of wheat. The damages to be recovered are easily 
ascertainable, and in the présent case would be the différence between 
the value of the wheat at Minneapolis and at Evansville, Ind„ less ex- 
pense of carriage. People v. New York, etc., R. R. Co., 22 Hun 
(N. Y.) 533. 

Counsel for appellee in his brief, not content with sustaining the 
theory upon which the présent action was brought, seeks to demonstrate 
that the action could hâve been brought and maintained on any one 
of four théories. The third theory advanced by counsel is stated in 
his brief as follows : 

"Thirdly. The complainant could hâve asked for a straight wrlt of manda- 
mus to compel the issuance of the bill of lading under the provisions o£ sec- 
tion 23 of the Interstate Commerce Act" 
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If the theory so stated is correct, then the question as to whether 
appellee had an adéquate remedy at law is not open to question, as the 
proceeding by mandamus is a procéeding at law. 

Counsel f urther stateis as the f ourth theory on which the action might 
hâve been brought that appellee could hâve asked for a mandatory or- 
der to compel the issuance of a bill of lading in compliance with section 
20 of the Interstate Commerce Act (Act Feb. 4, 1887, c. 104, 24 Stat. 
379), as amended (Act June 29, 1906, c. 3591, § 7, pars. 11, 12, 34 
Stat. 595 [Comp. St. 1916, §§ 8604a, 8604aa]), commonly known as 
the "Carmack Amendment," and then he states that appellee adopted 
the fourth or possibly a combination of the third and fourth remédies. 
What is known as the Carmack Amendment is a part of section 20 of 
the Interstate Commerce Act, and it does provide for the issuance of a 
receipt or bill of lading by the receiving carrier, but no form of pro- 
cédure is mentioned in section 20, except the District Court is given 
jurisdiction upon the application of the Attorney General of the United 
States at the request of the Interstate Commerce Commission, alleging 
a failure to comply with, or a violation of any of the provisions of the 
act to regulate commerce, to issue a writ or writs of mandamus com- 
manding the carrier to comply with the provisions of the act. This 
proceeding in equity finds no support in any of the provisions of the 
Interstate Commerce Act, and as we hâve before said, if section 23 
applies, then the remedy at law is adéquate. 

Counsel for appellee further insists that a court of equity has juris- 
diction to enforce a plain duty imposed by statute, and as he claims the 
Carmack Amendment imposed a plain duty upon the appellant in this 
case to issue a receipt or bill of lading, a court of equity in a proper 
case may compel it to do so. We think Counsel has confused the juris- 
diction of a court of equity to issue a mandatory injunction to enforce 
a plain statutory duty, where the court for other reasons has équitable 
jurisdiction, with the question as to whether the court in the présent 
case had any jurisdiction in equity at ail. A court of equity has no 
more authority to enforce a duty imposed by statute than it has to en- 
force a moral of contractual duty, It -will enforce either or ail in 
cases where it has jurisdiction. 

We will now notice some of the cases cited by counsel for appellee 
which it is claimed décide that the présent case is one of équitable 
jurisdiction. In the first place it may be said that this is not a case 
where a statute has given a right without furnishing a remedy. 'Ac- 
cordîng to counsel's own argument, he had a remedy by mandamus. 
The case of Wiemer v. Louisville Water Co., 130 Fed. 251, is cited. 
This was a case where the court issued a mandatory injunction compel- 
ling the water company tô fumish the complainants with watef in ac- 
cordance with its duty. We hâve no doubt but that the jurisdiction of 
a court of equity was properly exercised in this case; but it is no au- 
thority for the exercise of equity jûi^'isdiction in the case at bar, as the 
facts are entirely différent. 

The case of Coe & Milson v. Louisville & Nashville R. R. Co. (C. C.) 
3 Fed. 775, is cited as being in point. This was a case where Coe & 
Milson applied to the court for a mandatory injunction compelling the 
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railroad company to accept and deliver any shipments tendered to it; 
but that is not the présent case,- There is ônly one car involved hère, 
and no allégation that there will ever be another. 

The case of C, B: & Q. Ry. Co. v. Burlington, C. R. & N. Co. (C. C.) 
34 Fed. 481, is also cited. This was an action by one railroad company 
to compel another railroad company to handle its cars. Manifestly 
there was no adéquate remedy at law, and the case f umishes no support 
for the position of appellee in the présent case. 

The case of Covington Stockyards Co. v. Keith, 139 U. S. 128, U 
Sup. Ct. 461, 35 L. Ed. 73, is cited. In this case Keith, who was en- 
gaged in buying and selling live stock on commission as well as on his 
own account, brought the same to and shipped them from the city of 
Covington, Ky., over the Central Railroad. He owned certain live 
stock lots and yards in Covington, which were provided with ail the 
necessary means of receiving, f eeding, and caring for such stock as he 
purchased, or as might be consigned to him by oSiers for sale ; the re- 
ceiver of the railroad tore up and rendcred unsafe for use the connec- 
tions which the railroad had with his stockyards. It was held that it 
was the duty of the railroad company to maintain thèse connections, 
and that a mandatory injunction would issue to compel the performance 
of the duty ; but hère the whole business of Keith was in jeopardy from 
day to day. Manifestly there was no adéquate remedy at law. 

The case of Toledo, A. A. & N. M. Ry. Co. v. Pennsylvania Ry. Co., 
54 Fed. 738, 19 L. R. A. 387, was a case where the Pennsylvania Rail- 
road Company, a connection of the Toledo Railroad, refused to accept 
cars for transportation tendered it by the Toledo Railroad on the 
ground that the Pennsylvania employés, being union men, refused to 
handle cars from a nonunion railroad. Manifestly this case is not au- 
thority for appellee. AU the cases cited by the learned counsel are to 
the efïect that, if a court of equity has jurisdiction of a case, it may in 
a proper case issue a mandatory injunction. It is further insisted that 
this court will take judicial notice of the fact that the refusai to for- 
ward ^he car in question, as well as many other cars, will cause a multi- 
plicity of suits, which in itself is sufficient to sustain équitable jurisdic- 
tion. We hâve no reason to take judicial notice that there is or will be 
a refusai by appellant to forward any other cars of appellee, and, if 
we had, we cannot enlarge the facts stated in the complaint, and, 
thereby enlarge the judgment which the court may render. The trial 
court dealt with one car, and that is ail there is in the case. Moreover, 
the successf ul prosecution of the présent action would not save a multi- 
plicity of suits, any more than an action at law, for the reason that the 
relief asked only afïects one car, and the decree could not be broader 
than the complaint ; so there is no merit in this contention. 

The court below having no jurisdiction as a court of equity, we may 
not consider whether the complaint otherwise states a cause of action. 

The order appealed from is reversed. 
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BLAOK y. YOUMANS, District Judge.* 

(Circuit C!ourt of Appeals, Eightli Circuit. August 2, 1917} 

No. 179. 

Exceptions, Brti. or <S=>53(3) — Mandamtjs to Compei. Settlement. 

A trial judge cannot be compelled by mandamus to sign a bill of excep- 
tions, purportlng to contain a summary of the testlmony of the wltnessea 
la narrative form, uuless It contalns the substance of ail the material 
testlmony given on the trial, and hls retum that It does not do so is con- 
cluslve; but he may be required to settle such portion of the propcsed 
blU, aslde from the testlmony, as correctly sets forth the proceedings. 

Pétition by Lon W. Black for a writ of mandamus to F. A. You- 
mans, United States District Judge. Writ denied. 

Ira D. Oglesby, of Ft. Smith, Ark., for relâtor. 
J. :.H. Evans, of Booneville, Ark., for resporident. 

Before CARLAND, Circuit Judge, and RINER and MUNGER, 
District Judges. 

MUNGER, District Judge. Pétition for writ of mandamus to com- 
pei respondent to settle and sign a bill of exceptions. The relator insti- 
tuted an action for slander, claiming recovery on 11 causes of action. 
The défendant had verdict and judgment in his favor. The plaintifï 
requested and was allowed 100 days in which to prépare and file a bill 
of exceptions. This period extended 37 days after the expiration of 
the tèrm. The défendant employed a stenographer, who made fuU 
notes of the testimony and proceedings at the trial. The trial consumed 
6 days, and the testimony, if it had been extended into typewritten form, 
would hâve embraced 700 to 800 pages. The plaintifï prepared a draf t 
of a proposed bill of exceptions, consisting of 46 pages of testimony 
in narrative form, of 7 pages of exKibits, and of 12 pages relating to 
the giving and refusai of instructions and proceedings at the trial. 
This draft was prepared from recollection of the évidence and from 
notes of the testimony made by relator's counsel. The stenographer 
was ready to prépare a transcript of his notes for the Use of the plain- 
tifï; but plaintifï was unable to avail himself of this assistance, because 
of lack of means. 

The proposed bill of exceptions was ptesented to the trial judge for 
allowance, but he refused to sign it. 'Hie relator allèges in his pétition 
that this bill "contained the substance of ail the material testimony 
given in the trial." The l'espondènt g^ave as a reason for his refusai to 
sign the bill, and avers in his return, that the bill did not présent the 
testimony of any witness as it was given at the trial, eithef in sub- 
stance or form. 

At the hearing of the application to settle the bill of exceptions, the 
trial judge called in the stenographer and had hini estimate the number 
of pages that the testimony of each witness would embrace, if the notes 
were extended, as compared with the proposed narrative statements of 
the witnesses' testimony. The relator contended that it was the duty 

^=9For other cases see same topic & KET-NUMBBR la ail Key-Numbered Dlgests & Indexât 
•Rehearing: denied January 7, 1918. 
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of the défendant to suggest any amendments or corrections necessary 
to make the bill a complète record of the testimony; but the court 
found that the bill was so abbreviated, disconnected, and incomplète 
that amendment was impracticable and it would hâve to be entirely 
rewritten. 

As the case is presented, no question is made of the correctness of 
that portion of the proposed bill which relates to the proceedings on 
the trial, other than the record of the testimony. The plaintiff request- 
ed some instructions that were ref used, and excepted to portions of the 
court's charge to the jury. That portion of the proposed bill which 
does not involve the testimony, or as to which the testimony stated is 
correct, should hâve been settled by the court, as a review may be asked 
of rulings which do not involve the sufRciency of the évidence. 

The arguments in the briefs center about the allowance of the bill 
as a record of ail the testimony on the trial ; but this contention is not 
open, as the pétition allèges no more than that it contains the substance 
of the material testimony. This allégation is denied in the return made 
by the trial judge. He was in a position to kbow what testimony was 
given, and he refreshed his recollection by the aid of the stenographer's 
notes. This court cannot say that the proposed condensation of the 
testimony states the substance of the testimony given on the trial, be- 
cause we are not advised as to the testimony that was received, and 
opinions may diflfer widely as to what constitutes the substance of wit- 
nesses' testimony. Gulf , C. & S. F. R. Co. v. Washington, 49 Fed. 347, 
1 C. C. A. 286. Moreoyer, the return of the judge that the proposed 
bill is not the substance of the testimony is a statement with référence 
to f acts occurring before him, and within his persônal knowledge, and 
his return is conclusive. In re Streep, 156 U. S. 207, 15 Sup. Ct. 358, 
39 L. Ed. 399; Chateaugay Ore & Iron Co., Petitioner, 128 U. S. 544; 
9 Sup. Ct. 150, 32 L. Ed. 508; Ex parte Bradstreet, 4 Pet. (29 U. S.) 
101, 7 L. Ed. 796; Thatcher v. Killits, 195 Fed. 471, 115 C. C. A. 
373; Shepard v. Peyton, 12 Kan. 616; Orr v. Judge, 23 Mich. 536; 
Sansome v. Myres, 77 Cal. 353, 19 Pac. 577 ; State v. Small, 47 Wis. 
436, 2 N. W. 544; State v. Hawes, 43 Ohio St. 16, 1 N. E. 1 ; Benedict 
V. Howell, 39 N. J. Law; 221 ; Sikes v. Ransom, 6 Johns. (N. Y.) 279. 

The tender of a bill of exceptions which is proposed in good f aith as 
a summary of the material testimony ordinarily requires that the çp- 
pôsite party be called upon to make any objections he may hâve to its 
insufficiency, and the court may require arpendments to make the bill 
complète ; but, while mistakes can be. corrected and omissions supplied, 
the party proposing the bill must use good f aith to make it full and 
f air, so that the Jburden is not cast, upon the court or opposite counsel 
of preparing a new bill. The trial judge found that tîiis bill was so 
seriously détective that it did not.pr.esent the testimony of any of the 40 
witnesses as it was given, either in substance or in forra. The very brief 
narratives exhibited in the proposed bijl as the testimony of the several 
witnesses, without any désignation of direct or.cross exjunination, tend 
tp substantiate the view of the trial judge. He found that it would be 
necessary to hâve the testimony entirçly rewritten; but this. suggestion 
met no favorable response, as the relator stood upon his insistence of 
the biU â'é'then proposed. Under thèse circumstances à writ should not 
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be awarded to require the judge to certify to the testimony as the sub- 
stance of ail the évidence introduced. 

The, judge should settle such portion of the proposed bill of excep- 
tions as çonfprms to the facts as heretofore stated, and it is presumed 
that the judge will proceed in accordance with the views hère announc- 
ed. The issuance of the writ, therefore, will be withheld. No costs 
will be allowed against the respondent. In re Haight & Freese Co., 
164 Fed 688, 90 ce. A. 285. 



TODD V. ALDEN. 

In re MOTOB TRUOK SALIS 00. 

(Carcnlt Court of Appeals, Elghth Circuit July 23, 1917.) 

No. 4843 

L BANKBUPtCT ®=»461 — TlMB FOB APPKAL FROM OBDEB — EFFECT OF ReHKAB- 
IN6. 

Where, after an order allowlng a claim In bankruptcy, a rehearlng is 
granted, the tlme for taking an appeal Is extended, and runs from 
the tlme the order is made final. 
2. EœviÉw OF Tacts, 

ï^cts consldered and orders afflrmed. 

Appeal from the District Court of the United States for the District 
of Minnesota ; Wilbur F, Booth, Judge. 

In the matter of the Motor TrttcJc Sales Company, bankrupt. W. 
W. Todd, trustée, appeals from an order allowing the claim of W. A. 
Alden. Affirmed. 

Allen & Fletcher, of Minneapolis, Minn., for appellant 
George S. Grimes, of Minneapolis, Minn., for appellee. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

CARLAND, Circuit Judge. This is an appeal from two orders of 
the bankruptcy court, made on January 6, 1916, and May 18, 1916, 
which allowed the claims of W. ly. Alden, based upon four promis- 
sory notes given by the Motor Truck Sales Company to said AJden 
for the f oUowing amounts : Claim No. 31, $3,300 ; No. 33, $3,100 ; No. 
34, $1,500 ; and No. 35, $1,300. 

[1, 2] It is urged that the trial court erred in deciding that thèse 
notes represented loans made to the bankrupt corporation, and were not 
subscriptions for, or contributions to, the capital stock of said corpora- 
tion. The question for considération is entirely one of fact. The réf- 
érée in bankruptcy in a well-considered report found that the amounts 
represented by thèse notes were loana'to the corporation. The Dis- 
trict Judge, upon review of the report of the référée, although not 
wholly satisfied, did nOt disturb the finding of the référée, as the latter 
had heard âïid seen the witnesses. 

We hâve çarefûlly read the évidence, and are of the opinion that 
the orders, in so far as they are complained of, should be affirmed. 

«(SsFsr other cases see suna tople ft KBY-NUUBBR in ail Ke7-Numb*r<d Cicwta * ladaiai 
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The évidence fairly sustains the position of the référée. There was 
a motion filed to dismiss the appeal upon the ground, among others, 
that the order appealed from was made January 6, 1916, and that 
no appeal was taken therefrom until May 26, 1916. If this was the 
true State of the record, the appeal should be dismissed, as not taken 
in time. An inspection of the record, however, has convinced that 
a rehearing of the order of January 6, 1916, was granted, and the 
matter was not finally disposed of until May 17, 1916. The granting 
of a rehearing operated to extend the time of the taking efïect of 
the order of January 6th, and therefore we conclude that the appeal 
was taken in time. 

The motion to dismiss is denied, and the orders appealed from af- 
firmed. 



WBSTINGHOUSB MACH. CO. et al. ▼. C. & G. COOPER CO. 

(Circuit Court of Appeals, Slxth Circuit August 4, 1917.) 

No. 2916. 

1. PaTEHTS <©=»328 — VaUDITY and iNrBINQEMENT — ^Valvk Motioit fob Qas 

MOTOBS. 

The Mees patent, No. 921,864, for a valve motion for gas motors, clalm 
5, Is vold for lack of invention In view of the prlor art. Clatms 6, 7, and 
8 held not anticlpated, valid, and infringed. 

2. Patents <S=s>176 — Wobds and Phrases — "Simtjltaneous." 

The word "simultaneous," as used in a patent clalm, does not imply 
absolute synchronlsm from beglnnlng to end, but has some elastlclty. 
Events may be substantially or relatively simultaneous, althou^h not 
absolutely so. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Simultaneous.] 

3. Patents ©=3174 — Olaims — Constbuction. 

Though it be conceded to be a close question whether Invention was 
Involved In addlng another élément to an existlng combination, yet, if 
invention is found, this concession does not lead to any particularty nai- 
row construction. 

Appeal from the District Court of the United States for the East- 
ern Division of the Southern District of Ohio ; John E. Sater, Judge. 

Suit in equity by the Westinghouse Machine Company and others 
against the C. & G. Cooper Company. Decree for défendant, and 
complainants appeal. Reversed and remanded. 

This is a suit for Infrlngement of patent No. 921,864, for a valve motion 
for gas motors, issued May 18, 1909, to Gustave Mees, and assigned to ap- 
pellantB (hereafter called plalntlffs). ^e court below held that the struc- 
ture made by the appellee (hereafter called défendant) did not infrlnge, and 
dismissed the bilL 

Englues of the type hère Involved are operated by successive explosions of 
a mixture whlch is a combination of air and a gas of suffldently constant 
quality. Increased power from the explosion may bè had by changlng aie 
proportions of gas and air, so as to glve a more highly explosive mixture, or 
by increaslng the quantity of the mixture for one explosion. The former 
method may be designated as quality control ; the latter, quantity control. 
By the use of either, the speed of the englne révolutions may be varied ; but 
for some purposes — and, typleally, for drlvlng a dynamo — it 1^ Important that 

<is9For other casea lee Mme toplc A KSY-NxniBEH la ail Key-Niimbered DiceiU ft Inâeie* 
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the speed be constant, and slnce tHe load varies from tlme to tlme, and the 
increased load tends to decrease the speed, It Is essential In such engines 
that there should be some automatic control through the ald of a governor 
which will Jncrease the iwwer to meet an Increased load, and vice versa, so 
that the speed may be constant 

Generally speaking, thls resuit had been fairly accomplished In varions 
ways, before Mees' invention. It had been most common to mix the air and 
gas in a mtslhg chamber at some distance from the inlet valve in the engine 
cylinder, and to aUow the governor to operate a throttle In a passageway 
from the mlxlng chamber to the inlet valve. This was quantlty control. De- 
vices had also- been applied In whlch the governor regulated the slze of the 
gas ports opening Into the mixing chamber, thus effectlng quality control of 
the mixture therein. From thèse more common plans, Mees departed con- 
siderably. Instead of having merely a pipe leadlng from the mixing cham- 
ber to the inlet valve, he eonstructed a cylindrlcal chamber mounted on the 
(vertical) cylinder, and In which chamber the vertical operating rod or stem 
of the inlet valve was axially located. In the wall of this chamber, he pro- 
vlded, toward the upper part, one or more ports for admlttlng air, and in the 
lower part one or more entrance ports for gas* He then mounted upon this 
valve stem, so as to reciprocate therewlth, an open-ended, hollow piston slid- 
ing In this cyllndrical chamber' and having ports reglsterlng with those 
in the chamber wall, whereby the longitudinal reclprocatlon of the valve 
rod as the valve opened and shut, would open and shut the air and gas 
ports, ' and the {)Iston became properly called a piston valve. As the inlet 
valve was opened inwardly Into the cylinder by the suction stroke of a four 
cycle engine, the piston valve would be drawn downwardly and the air and 
gas ports opened to an estent determlned by the prearranged adjustment of 
the parts, and the air and gas, in the predetermined proportions, would pass 
together through the inlet valve into the engine cylinder. As the inlet valve 
wfis released by its cam and seated by Its spring in the usual way, the 
piston would rlse and the gas or air ports both would be shut off. 

As so far described, the élément of automatic control is not Involved, there 
being merely a permanent or semi-permanent adjustment; but Mees also 
made his piston revoluble upon the valve stem, and provided a suitable gov- 
ernor and connection to give It automatic révolution through a fraction 
of its clrcumference. If ports in the chamber wall and In the piston were of 
the same width (drcumferential extënt), the ];esult was that when the gov- 
ernor, by increased speed, caused the piston to be revôlved from that rotary 
position where the ports In the piston and In the chamber wall preclsely 
registered, thèse ports were partly eut off and became of less width, so that 
thelr opening by the reciprocating motion of the piston provided a smaller 
area than before, and admitted less. air and less gas; hence there was a 
smaller quantlty of explosive mixture, less compression, less force In the 
explosion, and an automatic tendèncy to dlmlhish speed. The slowing down 
of the engine would carry the reverse resuit through the governor to thèse 
ports and tend to Increase the speedi 

^n his drawlngs and spedflcation, Mees showed and described three alter- 
native forms. In one of them.^the gas ports and the air ports were of the 
same circumferential width, and so placed that bôth began to close at the 
same Instant, and the rotary motion, of the piston would, therefore, close 
both air and gas ports In precisely the same proportion, from the beglnning 
to the end of the dosure. Thls was quantlty control. In another form, the 
piston was shorter and its redprocation did not reach or affect at ail the air 
ports, which remalned constantly bpen, but lu this longitudinal motion it 
opened and dosed the gas ports, and in Its rotary motion it throttled them. 
This gave a quality control. In atlU Ôther drawlngs and descriptions, Mees 
showed a thlrd form which comblned the two control methods. The piston 
opened and dosed slmultaneously the air. and gas ports, but the làtter were 
drcumferéntially vrtder than the former, whereby the throttling action was 
exerted flrst upon the gas ports alone ahd then, upon both slmultaneously. In 
this form, as the speed became too gréât, the ga:s supply would first be lessen- 
ed and tîie quality and explosive, jwwer of the mixture dlminished; and 
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after this quality régulation had taken due effect, if tlie speed were stlll too 
higli, both air and gas would be simultaneously reduced and the quantity of 
the charge lessened. 

Witli tliis description of Mees' invention, hiis claims will be Intelligible. 
There are nine. The flrst four and the ninth call for many détails and seem 
to be spécifie in form. Only the remalnlng claims, 5, 6, 7, and 8, are lu 
suit. They are as follows: 

"5. In a valve motion for gas motors an Inlet valve, a piston valve K, con- 
tr'olled simultaneously with the said inlet valve by a cam making an invari- 
able stroke and revoluble by the governor of the motor. 

"6. In a valve motion for gas motors an inlet valve, a piston valve K con- 
troUed simultaneously with the sald inlet valve by a cam and revoluble by 
the governor of the motor, said piston valve having gas ports and air ports 
and adapted to throttle the air and gas supply for the cylinder simultaneously. 

"7. In a valve motion for gas motors, a piston valve K moved simultaneous- 
ly with the inlet valve E and revoluble by the governor of the motor said pis- 
ton valve having gas ports m' and air ports i', and being adapted to throttle 
the air and gas supply for the cylinder simultaneously and in equal parts. 

"8. In a valve motion for gas motors an inlet valve, a pistou valve K con- 
troUed simultaneously with the said inlet valve by a cam making an invariable 
stroke and revoluble by the governor of the motor, sald piston valve having 
gas ports and air ports and adapted to throttle the air and gas supply for 
the cylinder simultaneously, the said gas ports being constructed to be 
closed before the closing of said inlet valve, whereby the piston valve acts 
simultaneously as a regulating device and as a meclianically controlled 
closing means for the gas ports." 

For convenience, we call the longitudinal motion of the piston "reciproeat- 
ing" and the rotary motion "revolving," though neither term Is exclusively 
accurate. 

J. S. Green, of East Pittsburgh, Pa., and E. W. MeCallister, of 
Cincinnati, Ohio (Paul Synnestvedt, of Pittsburgh, Pa., of counsel), 
for appellants. 

Isaac B. Owens, of New York City (Patrick A. Bolger, of New 
York City, of counsel), for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and EVANS, 
District Judge. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
When we remember that Mees' device involves three functions, that 
of a cylinder inlet valve, that of a reciprocal slide valve cut-off for 
the gas or for the gas and air, and that of a rotary slide valve throttle 
for the gas or for the gas and air, the distinctions between thèse 
four claims are apparent. Claim 5 has no référence to throttling 
both air and gas. In efïect, it calls only for a piston shut-off valve 
reciprocating simultaneously with the inlet valve and revolving to 
throttle either gas or air. Claim 6 further spécifies that the control- 
ling means should act simultaneously upon the air and gas supply. 
Claim 7 is like claim 6, but it has the furtlier limitation that the 
simultaneous throttling of the air and gas supply shall be in equal 
parts. Claim 8 also provides for simultaneous throttling of air and 
gas (like 6) but contains an additional limitation pertaining to the 
longitudinal or shut-off motion of the valve, viz. that the gas ports 
should be closed before the closing of the inlet valve. 

We hâve to meet the usual questions of validity and scopcy and 
we may go at once to that one of the earlier patents which, when 
245 F.— 30 
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each one îs considered by itself, most closely approximates Mees' 
gênerai thought. This is the German patent to Grohmann, of Oc- 
tober 11, 1890. This regulated the speed of the engine by a method 
not yet mentioned, known as the "hit and miss" method, in this va- 
riety of which, when the engine speed became too high, the governor 
caused the gas ports to be wholly closed, whereby the suction stroke 
took in air only, and an explosion was eut out. Grohmann has a 
cylindrical chamber with air and gas ports in its walls, and which 
is located in close proximity to what is claimed to be the inlet valve, 
and through which chamber the stem of this valve passes axially. 
He also has a piston valve carried by and reciprocating with the 
ïnlet valve stem, having ports registering with the gas ports in the 
chamber wall and opening and closing them, and being revoluble on 
the stem under governor control. The différences between Groh- 
mann and Mees are four: (1) The so-called inlet valve does not 
open directly into the working cylinder but into a supplementary 
chamber, the passage between which and the working cylinder is a 
part of the time closed by another valve so that the diarge may re- 
ceive compression in this supplementary chamber, but which other 
valve is open at the moment of explosion, the supplementary cham- 
ber and the working cylinder then being one continuons space. Plain- 
tiffs' counsel insist that this Grohmann valve, the stem of which carries 
the piston, is not the inlet valve of Mees. (2) The gas ports are ei- 
ther wholly opened or wholly closed by the governor action, thus 
making "hit and miss" control as above stated. (3) The cylindrical 
chamber, in which the piston reciprocates and revolves, is a short 
distance above the inlet valve, instead of extending thereto, and is 
separated by a perforated diaphragm from the space immediately 
above the inlet valve. The resuit is that gas only is received into 
this cylindrical chamber, which does not serve as a mixing chamber 
at ail, and that the gas passes into the mixing chamber through the 
perforations in the diaphragm which are never closed, but the air 
passes into the mixing chamber through always open ports. (4) The 
gas and air are not simultaneously throttled. 

It is insisted that daim 5 reads upon Grohmann, and is therefore 
invalid. Plaintiffs' counsel is charged with admissions to this effect ; 
but, on the contrary, the record shows that, while frankly conceding 
the language of the claim to be capable of such a reading, he contended 
that it should not be so interpreted, and that, when rightly construed, 
it was valid. The file wrapper history almost compels the conclu- 
sion that this claim should not be read upon Grohmann, because 
Grohmann wàs cited and considered, and, in spite of this référence, 
the claim was allowed. It follows that both the Patent Office and 
Mees must hâve joined in the intent that the claim should not be so 
reâd as to make a device Hke Grohmann an inf ringement ; but this 
conclusion does nOt necessarily imply that the claim is valid. If we 
say that its calls for the inlet valve and the piston valve rightly imply 
any one of the first three distinctions above recited, we must think 
that no one of the three involves invention in any sensé sufficient to 
sustain claim 5, with any construction of which the language of claim 
5 is capable. To change from the hit and miss method is only to 
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close the ports gradually instead of quickly, and the graduai closing 
was very common; in every substantial sensé Grohmann's so-called 
inlet valve is the équivalent of that valve in Mees — that is, in every 
sensé which pertains to the substantial utility of Mees' conception; 
and the entrance of the gas to the mixing chamber is both shut off 
and throttled by Grohmann's piston valve, in spite of the présence 
of the perforated diaphragm between the piston and the inlet valve. 
Each of thèse changes is, and ail put together are, so unsubstantial 
in form and so negligible or so old in resuit that invention cannot be 
predicated upon them alone. We conclude that claim 5 is invalid. 
The remaining question of validity is whether the limitation to a 
simultaneous throttling of air and gas ports, as found in claims 6, 
7, and 8, imparts patentability, It plainly would, if it was new in 
itself, but since it had been accomplished in other associations, the 
question becomes more doubtful. The record présents several earlier 
patents which throttled air and gas simultaneously. In one (Crossley, 
British), there was a piston valve in a cylindrical casing with regis- 
tering air and gas ports, the valve was rotated continuously through 
connection with a rotating part of the engine and it was reciprocable 
slightly under govemor control, this longitudinal motion throttling 
both air and gas ports. This piston valve was not on or associated 
with a cylinder inlet valve, but was constantly open into a mixing 
chamber, from which passages extended to the varions cylinder heads. 
In another (Tangyes, British), a valve of this form was rotated un- 
der govemor control and thereby throttled air and gas ports simul- 
taneously, but it had no reciprocating motion, and it also was al- 
ways open into mixing chambers at a distance from the cylinder in- 
let valves. In others (e. g., Klein), air and gas were both throttled, 
not by any rotary motion of the piston, but by regulating the extent 
of its longitudinal stroke. It would not be demonstrably wrong to 
say that there was no invention in adding to the Grohmann device 
the additional and known modifications by which a piston valve would 
throttle both air and gas instead of gas alone; but we cannot be 
satisfied to adopt that conclusion. It is not merely a substitution of 
an équivalent for one élément of Grohmann ; adding this f unction 
to Grohmann involves considérable reorganization. His diaphragm 
will be unnecessary and naturally discarded. His cylindrical chamber 
must be extended so as to receive the air ports, the piston correspond- 
ingly extended and provided with ports and the air entrance pas- 
sages rebuilt. This combination in one structure, unquestionably 
first made by Mees, of the inlet valve and its stem, the piston valve 
in immédiate association with it, reciprocating with it to open and 
shut both air and gas ports with each suction stroke and revoluble 
under govemor control to throttle both air and gas ports, had con- 
sidérable theoretical operating advantages over any previous com- 
bination, and at least some practical advantages ; the Grohmann pat- 
ent was published in 1890, and, although there was great activity in 
this art during the intermediate 13 years, no one before Mees had 
thought of modifying it as he did; the plaintifï, a large manufac- 
turer of gas engines of this gênerai class, has either found this device 
desired or has thought proper to supply it in some of the largest in- 
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stallations in the country; and ail competing manufacturers, untîl 
defendant's appearance, had acquiesced in the monopoly. In the 
light of thèse things, we think daims 6, 7, and 8 are valid. The dis- 
tinctive feature of daim 8, as compared with 6, is the advance dos- 
ing of the gas port. It is a mistake to suppose that the "whereby 
clause" of 8 refers alone to this advance closing; it refers to the 
whole claim, and might as well hâve been used on daim 6. Since 
this distinctive feature was not new, and is not more appropriate to 
the cqmbination of claim 8 than it is to old forms, we are not clear 
that there is patentable distinction between 6 and 8. Hovifever, this 
seems of no practical importance. 

In the conclusions so far stated, we concur with the court below. 
It remains to consider those limitations of daims 6, 7, and 8 which 
afifect the question of their application to defendant's device. We 
■fînd nothing in the spécification or daims or state of the art requir- 
ing that the air ports should be of the same longitudinal extent as 
the gas ports, or that the air ports should separately or collectively 
hâve the same area as the gas ports.^ Somc figures of the drawing 
show only two air ports and two gas ports and ail seem to be of the 
same size, but the spécification says nothing about this. Obviously 
they would not be of the same size, unless it was desired to hâve 
one-half gas and oné-half air. It appears that, in order to get an 
explosive mixture, thèse proportions must be varied according to 
the richness of the gas, and it is not to be supposed that Mees was 
ignorant of what everybody knew. His invention had nothing to 
do with the initial or predetermined proportions of gas and air, there 
was no occasion for him to describe or show anything on that sub- 
ject and there can be no reasonable inference, except that he con- 
templated that the engine builder would proportion or adjust the rel- 
ative areas of air inlets and gas inlets as the builder might think best. 

It is not directly important if the suction stroke does not open 
or close air ahd gas ports at the same instant or to the same extent. 
The mixture is formed by ail the air and gas entering through ail 
the ports uncovered during the whole stroke. The word "simul- 
taneously" in its first use in eadi of thèse three daims, has no réf- 
érence to air and gas ports, but only to the concurrent reciprocation 
of inlet valve and piston valve. 

[2] Nor can we imply this limitation (to simultaneous and equal 
uncovering by each stroke) from the stated limitation to simultaneous 
throttling of air and gas. The word "simultaneous" does not imply ab- 
solute synchronism from beginning to end; it has sonie elasticity. 
Events may be Substantially or relatively simultaneous, although not 
àbsolutely so. It tould hardly be denied that racing horses go around 
the tralcic simultaneously, although a stop wat6h may shoW slight 
diflferences between them on the way and at the finish. In thèse en- 
gines, the réciprocating opening motîori is very rapid; the rotary 

}Xt Is said that the examiner's lettçr stated that Mees' air and gap poris 
.must be "formed in a certain way," and that Mees did not protest; but this 
was' with référence to a spécifie claim ahd construction, lateratiandoned and 
cancêled from the drawings. ■ 
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throttling motion is relatively slow. It is true that if the gas ports 
are not ail opened at the same time and to the same extent as the 
air ports are, but the two are so arranged longitudinally that the re- 
ciprocating action opens one, wholly or partly, before it does the 
other, there will be an instant when rotary motion of the piston may 
be throttling one but not the other, because at the other there will 
not, at that instant, be registration. But this is only in theory, and 
we can almost say only in imagination. Assuming (perhaps not with 
perfect accuracy) that the opening. motion of the inlet valve occupies 
one-fourth of the time between explosions, and that 600 révolutions 
per minute is an ordinary speed, this opening motion will consume 
one-fifth of a second. If we further assume that during some frac- 
tion of the opening stroke the throttling action was affecting air 
ports and not gas ports, we hâve a very minute period of time during 
which the throttling is proceed5ng nonsimultaneously ; and even 
when the port that was not rotarily throttled because it was longi- 
tudinally closed is later opened, it opens into a throttled condition; 
in a very fair sensé, it had been throttled while closed. It is to be 
observed, also, that during three-fourths of the time, ail the ports 
are closed, and yet, the throttling action to which the spécification and 
claims refer as "simultaneous" is proceeding. This observation con- 
firms the conclusion that completely and constantly concurrent throt- 
tling from beginning to end was not contemplated. 

Comparison of plaintiffs' patent with the spécifie form used by 
défendant also confirms this same conclusion. The patent drawings 
show some instances where air and gas ports will hâve the same 
open area ail the time, and show another form where they will not, 
but where the throttling motion in its rotary progress will be closing 
an open air port both before and after it is closing an open gas port. 
It is true this alternative construction may hâve spécial référence to 
claim'5, but at least it illustrâtes that Mees intended to adjust the 
longitudinal position of air and gas ports as might be advisable. De- 
fendant's form made express provision for such adjustment manu- 
ally. His air and gas ports in his piston valve were of the same longi- 
tudinal extent, but in his stationary cylindrical chamber the gas ports 
could be varied from nothing up to a size as large as ports in the pis- 
ton. It foUows that the effective gas and air ports (the registering 
areas of chamber ports and piston ports) in defendant's device might 
be of precisely the same sizc, or that the gas ports might be of 
much less size, according to the quality of gas that was to be used 
in a given installation. The particular use which was proved was 
with a rich gâs, and the adjustment was such that a vertical stroke 
took in 19 parts of air to 1 of gas ; but Mees, who spécifies nothing 
on this subject, could just as well build his device to take in 19 parts 
of air and 1 part of gas (as défendant did), and the défendant could 
just as well adjust its existing device to take in equal parts of air 
and gas (as Mees did). It is not reasonable to suppose that a dissimi- 
larity so fortuitous can be vital. 

[3] While we hâve conceded that the question whether there was in- 
vention in bringing into an existing combination the simultaneous 
throttling function was a close question, that concession does not 
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lead to any particularly narrow construction of the word "simultane- 
ous." Mees did not invent some novel supersynchronism in the place 
of an imperfect one theretofore existing, so that he should be con- 
fined to that extrême degree of perfection. He first disclosed — in 
this combination — any kind or degree of simultaneous action. Since 
a single suction stroke and the following single explosion could hâve 
no appréciable efifect upon the engine's speed and the reflex action of 
the governing devices, but any such effect must corne from a con- 
sidérable number of successive strokes and explosions, it is addition- 
ally clear to us that the patent does not contemplate a single stroke as 
rhe unit conceming which simultaneous throttling must exist, but con- 
templâtes rather that substantial or appréciable period of time during 
which a rotary piston motion is in progress, or that part of the circle 
covered thereby, and that if during or by that completed unit both 
air and gas ports hâve been throttled so that the total area of each is 
less for those reciprocating strokes made thereafter than it was for 
the reciprocating strokes made theretofore, the throttling of both has 
been simultaneous, and Mees' invention, in this respect, has been 
appropriated. 

"In equal parts," as used in the spécification and in claim 7, neces- 
sarily means "in equal fractions" or "in equal proportions," and 
not "in equal area." It is the whole theory of the patent, so far as 
it pertains to a throttling "in equal parts," that this is for the express 
purpose of maintaining a constant quality; and if it were consid- 
ered that whenever two square inches are throttled ofï on the air 
ports two square inches must also be eut off on the gas ports, it will 
resuit that the quality would always be changed — excepting in the one 
possible, but rather improbable, instance where air and gas ports 
were of the same initial total area. 

Giving to claims 6, 7, and 8 the construction which we hâve ap- 
proved in the foregoing paragraphs, infringement by the défendant 
is not to be questioned. 

If, within a time to be fixed by the District Court, plaintififs dis- 
claim claim S and file in that court certified copy of such disclaimer, 
they may hâve the usual decree for injunction and accounting on 
claims 6, 7, and 8. They will recover the costs of this court, but not of 
tlie court below. Herman v. Youngstown (C. C. A. 6) 191 Fed. 579, 
587, 588, 112 C. C. A. 185. 

The decree is set aside, and the case remanded for further pro- 
ceedings in accordance herewith. 
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(District Court, W. D. Washington, N. D. October 22, 1913.) 

No. 2394. 

1. Eemoval of Causes i®=»111 — Jueisdiotion of Pedebal Court — Objections 
to jukisdiction. 

Under Judidal Code (Act Marcli 3, 1911, c. 231) | 3T, 36 Stat 1098 (Comp. 
St. 1916, § 1019), provlding that if, In any suit commenced in or removed 
to a District Court, it shall appear to tlie District Court at any time tliat 
snch suit does not really involve a dispute properly vpithin Its jurlsdic- 
tlon, It shall proeeed no further, the court's iurlsdietion of a cause re- 
moved from a state court is always open to challenge. 

2. Removal or Causes <S='74 — Amount Ihvolved — Effect of Countbibclaim. 

PlaintifC may voluntarlly and conclusively détermine the amount to 
whlch his recovery shall be limited, and where hls initial pleading, and 
the only pleading filed in the state court other than the pétition for re- 
moval flxed the amount in controversy at $2,950, and there vs^as no in- 
consistency betvreen the statement of the amount due and the prayer, the 
cause was not removable, though défendant pleaded a small counter- 
clalm, the amount of vchich, wlth the amount sued for, by plaintiff ex- 
ceedcd $3,000. 

3. Removal of Causes <@=575 — Amount Involved — Waiveb of Pabt of Olaiic. 

Though plaintifE's pleading shows more than $3,000 due hlm, he may 
waive the excess of fédéral jurisdiction, and sue for a less sum, thereby 
preventlng removal. 

4. Removal of Causes <S=>102 — Remajnd — Doubt as to Jubisdiction. 

It Is the duty of a fédéral court, where doubt exists as to jurisdiction, 
to remand a cause removed from a state court to such state court. 

5. Evidence <S=>234 — Admissions by Former Ownebs of Cause of Action. 

Where, in an action in which plaintifif claimed less than $3,000, It was 
asserted that a prior action by plaintifif's assignor on the same subject- 
matter, in which a larger sum was demanded, showed a fraudulent ré- 
duction of the amount of the claim to prevent removal to a fédéral 
court, plaintifC was not bound by the statements of his assignor In the 
former action. 

At Law. Action by C. S. Harley against the Firemen's Fund Insur- 
ance Company. Action remanded to the state court. 

Hastings & Stedman, of Seattle, Wash., for plaintiff. 

Bogie, Graves, Merritt & Bogie, of Seattle, Wash., for défendant. 

NETERER, District Judge. This is an action commenced in the state 
court in which the plaintiff allèges, in substance, that prior to December 
27, 1910, the Kitsap County Transportation Company was the owner of 
a certain steamship, known as Kitsap ; that said steamship was insured 
against fire and marine périls by the défendant ; that during the month 
of December, 1910, the said steamship collided with the steamship 
Indianapolis in the waters of Elliott Bay, which collision caused said 
steamship Kitsap to sink in the waters to the océan bed; that there- 
after the Elliott Bay Dry Dock Company, a corporation, entered into 
a contract with the défendant to raise said steamship Kitsap for 60 
per cent, of the value of the vessel when so raised as its compensation ; 
$35,000 was determined to be the value of said steamship when raised, 

^=3 For other cases eee sama topic & KEY-NUMBBR In ail Key-Numbered DIgesU & Indexes 
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and that from the said sum should be deducted the cost of repairing 
said steamship; that the cost of repairing said steamship was $9,500; 
that the net salved value of said steamship was $25,500; ttiat the Elliott 
Bay Dry Dock Company became entitled to $15,300; that it received 
from the défendant the sum of $12,350, leaving a balance of $2,950 ow- 
mg ; that for a valuable considération, and prior to the commencement 
of this action, the Elliott Bay Dry Dock Company sold, assigned, and 
transferred the amount due from the défendant to it on account of the 
performance of said contract to this plaintiff, who is now the owner and 
holder thereof. The défendant, within the time required by law, filed 
its pétition for removal to this court, in which it allèges, in substance, 
that the matter in dispute exceeds, exclusive of interest and costs, the 
sum of $3,000; that the controversy is between citizens of différent 
States, plaintiff being a citizen of this judicial district, and the défendant 
a citizen of the state of Calif ornia ; that the plaintiff seeks to recover 
a balance claimed to be due under the contract referred to. It is fur- 
ther stated that the amount bid for repairing said vessel was $12,313, 
but that the company claimed that $8,068 was the amount for repairing 
the vessel, and the balance was for replacing the furniture and equip- 
ment; that only $8,068 should be deducted from said agreed value of 
$35,000, which would leave $26,932 as the salved value of which the 
Elliott Bay Dry Dock Company should receive $16,159.20; that on the 
19th day of September, 1911, the Elliott Bay Dry Dock Company com- 
menced an action in the state court against the Kitsap County Transpor- 
tation Company, in which it was sought to recover $3,809.20 ; that said 
cause was tried on the 18th day of December, 1912, and that the tes- 
timony introduced upon said trial proved that there was no balance due 
to the said Elliott Bay Dry Dock Company on said salved contract, but 
that it had been overpaid the sum of $158.40; that after the évidence of 
both parties had been introduced at the trial, and before said cause was 
submitted to the jury or judgment entered, the said Elliott Bay Dry 
Dock Company moved the court for a dismissal of said action, which 
motion was granted; that thereafter on the 26th day of December, 
1912, the défendant commenced a suit in admiralty in the United States 
District Court against the said Elliott Bay Dry Dock Company to re- 
cover the sum of $158.40; that the, statement of the plaintiff in his 
complaint in which he states that the cost of repairing the steamship 
was $9,500, and the amount to which the Elliott Bay Dry Dock Com- 
pany became entitled under its salvage contract to be $15,300, leaving 
a balance of $2,950, is fraudulently made for the purpose of attempting 
to deprive the défendant of its right to remove said cause to this court. 
A bond was iiled with the pétition for removal, but the judge of the 
.•îtate court denied the said pétition. Thereafter the défendant obtain- 
ed a certified copy of the record and filed the samein the office of the 
clerk of this court, and thereafter filed its answer to the said complaint, 
and on the 27th day of February, 1911, filed a motion for judgment as 
prayed for in its counterclaim in said answer in the sum of $158.40 
against the plaintiff. On March 1, 1913, the plaintiff filed objections 
to the judgment on the pleadings under spécial appearance for that 
purpose, as follows: 
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"Cornes now the plaintlfE in the above-entltled cause, and, wlthout entering 
a gênerai appearance herein, and limiting his appearance to the purpose ol" 
this objection, and in résistance to ttie pretended motion of the défendant for 
judgment on the pleadings herein, and not consenting to the jurisdiction of 
this court, and entering a spécial appearance only for the purpose of this ob- 
jection, and reservlng ail objections to the jurisdiction of this court to enter- 
taiu this cause, hereby objects to the considération of defendant's pretended 
motion, as it appears that this court has no jurisdiction of this cause, and 
further that It appears that this action Is now at Issue in the superior court 
of King county, and is set for trial before a jury in said court on April 28, 
1913, ail of which appears from the record in this cause and from the afflda- 
vit of H. II. A. Hastlngs hereto attached." 

Attached to the objections is an affidavit. After reciting the his- 
tory of the proceedings in removal, and the order denying the same, 
the affidavit recites : 

"That thereafter the plaintifC flled and served a reply to said answer, 
which reply only controverted the allégations of the answer, and thereafter the 
plaintiff filed its demand for a jury trial and pald the jury fee, and that said 
cause is now regularly assigned for trial before a jury in department No. 3 
of the superior court of King county, Wash." 

On March 3d the foUowing order was entered by the then presidtng 
judge : 

"The above-entitled cause having come duly and regularly on to be heard 
before the court, upon the motion of défendant herein for judgment on the 
pleadings against the said plaintifC, for the sum of one-hundred flfty-eight and 
40/100 dollars ($158.40), together wlth its costs and disbursements as prayed 
for in the answer herein, said défendant appearing by Messrs. Bogie, Graves, 
Merritt & Bogie, its attorneys herein, and said plaintifC appearing specially 
by Messrs. Hastings & Stedman, his attorneys, in opposition to said motion; 
and it appearing to the court that said action was eommeneed In the superior 
court for King county, state of Washington, by the service of sommons and 
complaint on January 8, 1913, and that thereafter, and within the time pro- 
vided by law, the said défendant duly flled in said superior court of King 
county, Wash., its pétition and bond for a removal of said cause into this 
court, and that said pétition and bond were in ail things regular and sufflcient 
to entitle said défendant to a removal of said cause into this court from said 
superior court; and it further appearing to the court that thereafter, and 
on the 4th day of February, 1913, the said défendant duly flled in the office 
of the clerk of this court a transcript on removal of said cause, which tran- 
scrlpt had been duly issued ont of the office of the clerli of said superior court, 
and on said 4th day of February, 1913, said défendant caused due written 
notice of the flling of such transcript on removal to be served upon said plain- 
tlfE as provided by law ; and it further appearing to the court that there- 
after, and on the 13th day of February, 1913, said défendant duly served its 
answer to the complaint herein upon the said plaintiff, which answer was 
duly filed in this court on the 13th day of February, 1913, and that in said 
answer so served and flled herein in said cause, it is alleged as an aflSrmatlve 
défense and counterclaim to the cause of action alleged in the complaint herein 
that only the sum of twelve thousand one hundred nlnety-one and 60/100 
dollars ($12,191.60) ever became due or payable upon the contract alleged in 
the complaint herein, and upon which the cause of action alleged in said 
complaint is based; and it being further alleged In said affirmative dé- 
fense and counterclaim that said défendant, prior to the commencement of 
this action, had advanced and paid the sum of twelve thousand three hundred 
and flfty dollars ($12,350.00) on account of said contract, which payment is 
admittîà in the complaint herein, and the said défendant having alleged in 
eaid affirmative défense and counterclaim that such payment was an over- 
payment, through mutual mistake of the parties to said contract, in the 
sum of one hundred fifty-eight and 40/100 dollars ($158.40), for which sum ot 
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one hundred flfty-eigbt and 40/100 dollars ($158.40) sald défendant prayed 
judgment against the sald plalntiff ; and It furtber appearing to the court tbat 
no reply In thls action has ever been served or filed to said answer, or 
the aftirmative défenses or counterclaim therein contalned, within the time 
provided by law, nor bas tbe tlme to flle sucb reply ever been extended, 
or any application ever been made for an extension of time In whicb to 
serve or file sucb reply; and It further appearing to the court that thls 
cause was duly and regularly removed into thls court from said superlor 
court of King county, Wash., and that thls court acqulred, ever since has 
had, and now has, jurisdictlon of sald cause, and the subject-matter 
thereof, and the parties thereto, and no motion to reœand sald cause has 
ever been made, and that the said motion for judgment on the pleadlngs 
in favor of sald défendant and against said plalntiff, should be granted, and 
the court havlng thereupon announced that it would grant said motion, and 
said plalntiff, by Its sald attomeys, having thereupon in open court requested 
leave to reply tb sald answer, and offered, if given permission to reply to said 
answer, to agrée that neither said plaintIfC nor the ElUott Bay Dry Dock Com- 
pany, a corporation, would proceed In any manner In thls action in the superlor 
court of the state of Washington, for King county, untll thls action be finally 
determined In thls court, or on appeal, and the court being of the opinion that 
sucb oral application for leave to serve and file sucb reply upon sald condi- 
tion should be granted: 

"Now therefore, It is hereby ordered as foUows: (1) That the objections and 
exceptions of sald plalntiff to the grantlng of the motion of défendant for 
judgment on the pleadlngs, on the ground that thls court has no jurisdictlon 
of thls cause, be and the same are hereby in ail thlngs overruled and denled. 
(2) That the request of said plalntiff for leave to serve and file a reply to 
the answer of défendant herein in thls court be and the same is hereby grant- 
ed upon plaintifl's express agreement and stipulation that neltber be nor the 
EUiott Bay Dry Dock Company, his asslgnor, will In any manner proceed. in 
this action In the superlor court of the state of Washington, for King county, 
until the final détermination of this action ; such reply to be served and filed 
within flve (5) days from the entry of thls order. (3) That the motion of 
said défendant for judgment on the pleadlngs against sald plalntiff be and 
tbe same Is hereby denled, for the sole reason and upon the sole ground that 
said plalntiff has so requested leave of the court to serve and flle sucb reply 
to said answer, and has agreed and will not, either by hlmself or said Blllott 
Bay Dry Dock Company, proceed further In thls cause in the superlor court 
of King county, Wash., until the final détermination of this cause la thla 
court. 

"Plalntiff excepts to the portion of thig order overruling its exceptions and 
objections to the jurisdlction of this court, which exception Is allowed. Done 
in open court this 3d day of March, 1913. ' Clinton W. Howard, Judge." 

Thereafter, on March 8th, the plaintiff filed his reply, and included 
the f oUowing affirmative reply : 

"(1) That this is an action seeklng to enforce a common-law remedy for 
recovery of the balance due on a contract, which amount bas been duly as- 
slgned to this plaintiff ; that thls plalntiff is entitled to a détermination of 
said action by a trial by jury. 

"(2) That the défendant in thls action collusively, and for the purpose of 
endeavoring to prevent thls plalntiff from having thls action tried by a jury, 
and with the sole intention of endeavoring to prevent the superlor court of 
King county, Wash., from adjudlcating and determining thls action, did on 
or before December 26, 1012, enter a pretended action in the admiralty ju- 
risdlction of this court, by filing a pretended libel against the said EUiott Bay 
Dry Dock Company and causing a citation to issue therein, for the purpose 
of bringing sald EUiott Bay Dry Dock Company under the jurisdlction of 
said court. That plaintiff was not made a party thereto, and that sald libel 
suit only sought to recover a small amount on account of an alleged over- 
payment. That thls plaintiff was not a necessary or proper party thereto. 
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"(3) That the amount in controversy in this action Is less than $3,000, ex- 
clusive of interest and costs, and that the pétition flled l>y défendant for the 
removal of this cause from the superior court of King county to this court was 
false and untrue in its allégation that the true amount in controversy was 
Jiiore than |3,000, exclusive of interest and costs, and was further false and 
untrue in its statement thereln that the matter in controversy in the former 
action, whlch was waged in this court by the EUiott Bay Dry Dock Company 
against the Kitsap County Transportation Company and the Kremen's Fund 
Insurance Company, and that in trutli and in fact this plaintlff is not seeking 
to recover in this action from the défendant for the same items and ail of 
the accouut that was sought to be recovered by the ElUott Bay Dry Dock 
Company in sald action against the Kitsap County Transportation Company 
and the Firemen's ITund Insurance Company, and that sald pétition for remov- 
al and the allégations therein contained were made fraudulently and collu- 
sively, and solely for the purpose of preventing plaintifC from having this 
cause adjudicated and determined by the superior court of King county, Wash. 

"(4) PlaintifC further allèges that sald pretended admiralty suit, instituted 
by the Firemen's Fund Insurance Company against the Elliott Bay Dry Dock 
Company, as alleged in the third affirmative défense of its answer in this 
cause, is not waged in good faith, but was instituted for the sole purpose of 
endeavoring to prevent plaintifC from obtalning an adjudication and détermi- 
nation of his rights in the superior court of King county, Wash." 

The défendant moves to strike the further and affirmative reply. 
No motion has at any time been made to remand this cause to the 
state court. The plaintiff contends that he has never consented to the 
jurisdiction of the court, and the court, being without jurisdiction, 
should at this time search the record and détermine such fact. The de- 
fendant contends that the amount in controversy is the amount claim- 
ed by plaintiff, $2,950, and the counterclaim of the défendant, $158.40, 
which would make $3,108.40, and further contends that the amount in 
controversy in the former action referred to, based upon the contract 
and the unpaid balance to which the plaintiff claims to hâve succeeded. 
is more than $3,000, to wit, $3,809.40. It is further contended that the 
question of jurisdiction has been passed upon by the former judge of 
this court, and that further examifiation is precluded. 

[1] Section 2)7 of the Judicial Code provides, among other things: 

"If * * * It shall appear • * • to • • • the sald District 
Court, at any time * * • that such suit does not really and substantially 
involve a dispute • » • properly within the jurisdiction of sald District 
Coiurt, * • * the sald District Court shall proc-eed no further." 

District Judge Bourquin, in Gaugler v. Chicago, M. & P. S. Ry. Co. 
(D. C.) 197 Fed. 79, 81 : 

"The court's jurisdiction is always open to challenge, and while the judge, 
who must try a cause, if tried, reluctantly revlews intermediate matters dis- 
posed of by his predecessor, if it appears there is no jurisdiction, it must be 
so determined, though in effect it sets aslde the ruling of a former judge." 

That the court's jurisdiction is always open to challenge is supported 
by a long Une of authorities, among which are Gaugler v. Chicago, M. 
& P. S. Ry. Co., supra; Barth v. Coler, 60 Fed. 466, 9 C. C. A. 81 ; 
New Chester Water Co. v. Holly Mfg. Co., 53 Fed. 19, 3 C. C. A. 399 ; 
Plant V. Harrison (C. C.) 101 Fed. 307 ; Groel v. U. S. Elec. Co. (C. C.) 
132 Fed. 252; Harrington v. Great Northern Ry. Co. (C. C.) 169 Fed. 
714. 
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[2] The initial pleading, and the only pleading filed in the state 
court other than the pétition for removal, fixes the amount in contro- 
versy in this case at $2,950, and no greater sum can be recovered. The 
Circuit Court of Appeals of the Fifth Circuit in Coyle v. Stem, 193 
Fed. 582, 113 C. C. A. 450, in a well-considered case, holds that the 
amount in controversy must be determined from the initial pleading, 
and this holding is supported by the great weight of authority. The 
plaintifï may voluntarily and conclusively détermine the amount to 
which his recovery shall be limited. Barber v. Boston & M. R. Co. 
(C.C.) 145 Fed. 52; Simmons v. Mutual, etc., Ins. Co. (C. C.) 114 Fed. 
785 ; Western Union Tel. Co. v. White (C. C.) 102 Fed. 705. That 
a counterclaim cannot be considered as increasing the amount in con- 
troversy, so as to bring it within fédéral jurisdiction, would seem to be 
the reasonable and logical conclusion, and is sustained by Yankaus v. 
Feltenstein & Rosenstein (May 21, 1917) 244 U. S. 127, 37 Sup. Ct. 
567, 61 L. Ed. 1036; Falls Wire Mfg. Co. v. Broderick (C. C.) 6 Fed. 
654; Groel v. U. S. Elec. Co. (C. C.) 132 Fed. 252; McKown v. Kan- 
sas & T. Coal Co. (C. C.) 105 Fed. 657. 

The provisions of section 37 of the Judicial Code are substantially 
a re-enactment of the act of 1887 (24 Stat. 552, c. 373), and District 
Judge Rogers in McKown v. Kansas & T. Coal Co. (C. C.) 105 Fed. 
657, in reviewing the décisions upon the right of removal where a 
counterclaim was filed in itself within the fédéral jurisdiction, at page 
658 says: 

"I hâve considered ail thèse questions carefully, and I bave examlned every 
case clted by counsel, and I hâve réached the following conclusions: (1) That 
no suit can be removed, under the act of 1887, to the fédéral court, which 
could not hâve l>een originally instltuted in that court." 

[3] The complaint in this case shows no inconsistency between the 
statement of the amount due and the prayer of the plaintiff, and, con- 
ceding that it did, the f ollowing cases hold that the plaintiff may waive 
the excess of fédéral jurisdiction and sue for a less sum : Collins v. 
Twin Falls, etc., Co. (D. C.) 204 Fed. 134; Swann v. Mutual, etc., 
Life Ass'n (C. C.) 116 Fed. 232; Maine v. Gilman (C. C.) 11 Fed. 214; 
Waite V. Phœnix Ins. Co. (C. C.) 62 Fed. 769. 

[4] It is the duty of the court, where doubt exists as to jurisdiction, 
to remand the cause to the state court. Plant v. Harrison (C. C.) 101 
Fed. 307; Kelly v. Virginia Bridge & Iron Co. (D. C.) 203 Fed. 566; 
Fitzgerald v. Mo. Fac. Ry. Co. (C. C.) 45 Fed. 812 ; Johnson v. Wells, 
Fargo & Co. (C. C.) 91 Fed. 1 ; Groel v. U. S. Elec. Co., supra. De- 
fendant has cited, and rehes, as to the question of jurisdiction, upon, 
the f ollowing cases : Price v. Ellis & Co. (C. C.) 129 Fed. 486 ; Block 
v. Dariing, 140 U. S. 238, 11 Sup. Ct. 832, 35 L. Ed. 476; Harten v, 
Lôffler, 212 U. S. 397, 29 Sup. Ct. 351, 53 L. Ed. 568; Smith v. Adams, 
130 U. S. 167, 9 Sup. Ct. 566, 32 L. Ed. 895 ; Hilton v. Dickinson, 108 
U. S. 165, 2 Sup. Ct. 424,-27 L. Ed. 688; Peeler v. Lathrop, 48 Fed. 
780, 1 C. C. A. 93; Swann v. Mutual, etc., Ins. Co., supra; Bank v. 
Bradiey, 72 Fed. 867, 19 C. C. A. 206; Bowman v. Railway Co., 115 
U. S. 61 1, 6 Sup. Ct. 192, 29 L. Ed. 502. 

Thèse cases in the main hâve no application hère; and are distln- 
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guishable in this : That in this case the amount claimed is not within the 
court's jurisdiction, nor is the counterclaim, and thus cannot place the 
défendant in the light of a plaintiff and be considered in the nature of a 
new cause of action. Judge Jenkins, in La Montagne v. Harvey Lbr. 
Co. (C. C.) 44 Fed. 645, analyzes many of thèse cases and concludes 
against the right of removal. 

[5] It is contended by the défendant that another action had been 
commenced on the same subject-matter, and a larger sum demanded, 
which is made the basis for a claim of fraud. That was not an action 
between the parties to the record hère. The plaintiff hère would not be 
bound by statements of another in a former action, even though the 
rnatter was properly before the court and could be considered hère. 
Nor is the amount of the counterclaim due f rom the plaintiff. An ac- 
tion in admiralty is now pending, as disclosed in the pétition for remov- 
al, against the Elliott Bay Dry Dock Company, to recover the sum of 
$158.40 alleged to be due. Clearly no liability exists from plaintiff to 
défendant on account of the counterclaim. 

An order may be entered, remanding the cause to the state court. 



UNITED STATES v. FISCHER. 

(District Court, E. D. Pennsylvania. September 27, 1&17.) 

Nos. 145, 146. 

1. Criminai Law <g=>481, 494 — Expert Testimont — Admissibilitt and- 

Weight. 

The admisslbility of expert testlmony, as dépendent on the qualifica- 
tions of tlie expert, Is to be deterniined by the trial judge, and Its proba- 
tive value is to be appralsed by the .1ury. 

2. Ceiminal Law <©=»47S(1) — Expert Testimont— Qualifications of Ex- 

pert. 

An objection that a wltness, quallfying as an expert generally, laclis 
knowledge of the subject-matter of his testimony, is one golng to th& 
weight rather than to the admisslbility of the évidence. 

8. Criuinai. Law ®=»452(1) — Opinion Evidence — Admissibility. 

On a trial for using the mails in furtherance of a sçheme to defraud, 
an increase in the volume of purchases ou stock account between certain 
dates was properly permltted to be shown by the testimony of the manager 
of the business, who had a knowledge of the stock carrled, though un- 
able to give an Inventory of the thiugs of whlch the stock consisted and 
the value of eaeh item. 

4. Ceiminal Law ©=510 — Testimont of Accomplices— Necessity of Coebob- 
oration. 

The jury mlght convict upon the testimony of a wltness. If believed by 
them, though tainted by the fact that he was an accomplice, and the fur- 
ther fact that he had been gullty of other acts reflecting upon hlm, and 
justifying the flndlng that he had done what a man of truth and honesty 
would not hâve done, and the court could not peremptorily tell the jury 
that his testimony should not be considered, unless corroborated, and 
only to the êxtent to whlch it was corroborated. 

6. Ceiminal Law <S=»825(1) — Instructions — Requests — Necessity. 

Where the counsel for défendant had repeatedly and earnestly pressed 
the point upon the court's attention, he had a right to assume that words 

$=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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oî a charge as to faets discreditlng a witness had been chosen wlth his 
request in mind, and he was not bound to request speelflc Instructions 
on every feature of évidence going to the discrédit of tlie witness. 

6. Ceiminal Law ©=793 — ^Insteucxions — Codefendants. 

One of two défendants on trial could not complain of Instructions favor- 
able to the other défendant, simply l)ecause of the contrast therein. 

7. Ceiminal I^aw <S=5>921 — Motion foe New Tbial — Hakmless Ebeoe. 

Défendant could not complain on a motion for a new trial that évi- 
dence to which he objected was admitted for a limited purpose, Instead of 
, generally. 

8. Ceiminal Law <S=»432 — EvinENCE — Docttmentaey Evidence — Keceipts. 

On a trial for conspiraey to use and for using the mails in furtherance 
of a seheme to defraud persons from whom goods were to be obtalned 
withont paying for them, where the persons to l>e defrauded were per- 
mitted to show the recelpt of orders for goods, and that they were packed 
and taken to a carrier, who gave receipts or bills of lading therefor, the 
receipts. or bills of lading were properly admitted, where they were not 
admitted to show what the goods were, or as évidence or what had been 
received by défendants. 

9. Conspiraoy <@=s>2S — Conspieact to Commit Crime — Eléments. 

Where défendants planned to defraud prospective creditors of G. by 
obtaining goods from them without paying for them, and to successfully 
accomplish the fraud it was necessary to conceal the goods from G.'s 
trustée in bankruptey, if such trustée were appointed, It was not neces- 
sary, to support a charge of conspiraey to hâve the bankrupt conceal his 
assets, to prove that the crime had been actually committed, or that the 
conspirators verbally expressed their purpose to hâve the nominal pur- 
chaser becdme a bankrupt, nor was it material whether the bankruptey 
proceedings were voluntary or involuntary. 

10. Ceiminal Law (S=>878(2) — Vebdict — Ohabges of Offense and Conspira- 
oy TO Commit Offense. 

A charge of conspiraey to commit a crime becomes merged in a charge 
of the commission of the crime vvhen the latter Is proven, and becomes of 
no moment when there is a gênerai verdict of guilty, well supported by 
such proofs. 

Philip Fischer was convicted of offenses. On motion for a new 
trial. Motion denied. 

Robert J. Sterrett, Asst. U. S. Atty., and Francis Fisher Kane, U. S. 
Atty., both of Philadelphia, Pa. 

Wm. A. Gray, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. The reasons for a new trial, out- 
side of the purely formai ones, when analyzed, disclose complaints of 
rulings by the trial judge permitting certain witnesses to testify, rul- 
ings on évidence, and complaints of the instructions given to the jury. 

One of the questions is the propriety of having permitted certain 
persons to testify as experts. The objection did not raise the question 
of the admissibility of expert testimony, but the objections were to the 
qualifications of the witnesses to so testify. In some cases the objec- 
tion was that the witness, although properly accepted generally as an 
expert, lacked knowledge of the subject-matter of his testimony. In 
other instances, the objection was to the qualifications of the witness 
to testify as an expert. Of the former reasons, five may be taken as 
typical. 

@=»For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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[ 1 -3 ] Just hère a distinction should be noted between the admissibili- 
ty of such évidence and its probative value. The first must be deter- 
mined by the trial judge and the latter appraised by the jury. The 
argument addressed to us against the admissibility of this évidence is 
disposed of by the comment that it goes to the weight of the évidence 
rather than to its admissibility. This is said, having in mind that évi- 
dence of this character may be so clearly worthless as to call for its 
rejection, The value of testimony of this character is, moreover, large- 
ly dépendent upon, or at least affected by, the purpose for which the 
testimony is introduced. Such a distinction may well move a trial 
judge in the exercise of the discretionary powerç committed to him. 
The same distinction has its influence in deciding whether a witness 
had qualified as an expert. The substantial purpose of the inquiries 
into the values of stock carried at différent times was to establish, as a 
circumstance attending the carrying eut of the fraudulent scheme, 
that there had been an increase in the volume of purchases on stock 
account between certain dates. This was permitted, and we tliink 
properly, to be shown by the testimony of the manager, who had a 
knowledge of the stock carried, without being able to give an inventory 
of the things of which the stock consisted and the value of each item, 
as if he were testifying in an action for the value of goods sold and de- 
livered. The expert, whose competency is denied, was an accountant, 
who was merely asked to give the resuit of simple mathematical addi- 
tions. The only service called for was that which might hâve been sup- 
plied by an adding machine. The objection to the witness was limited 
to this f eature. We think the qualifications of the witness were within 
the discretionary powers of the trial judge to find. 

[4] The real question now raised and emphasized is that stated in 
the opinion in Reagan v. U. S., 157 U. S. 301, 15 Sup. Ct. 610, 39 1^. Ed. 
709. It may be stated in the interrogative form of whether the jury 
should hâve been cautioned by being inf ormed of the danger of credit- 
ing tainted testimony, or peremptorily instructed that it was a principle 
of law that no such testimony should be considered by the jury, unless 
it was corroborated, and to the extent to which it was corroborated. 
The jury was charged in accordance with the first view indicated. The 
other view is strongly pressed upon us as the correct view. 

Two things may be stated expressive of the attitude of the trial 
court. One is (and to the fuU benefit of this the défendant is in fair- 
ness entitled) the instruction given to the jury, and what we are con- 
vinced the jury understood to be the instruction given them, was that 
they might convict upon the testimony of the witness Haf tel, if believed 
by them, notwithstanding it was tainted by the fact that he was an 
accomplice, and the further fact that he had been guilty of other acts 
which reflected upon him, and would justify the finding that he had be- 
fore done what a man of truth and honesty would not hâve donc. The 
other thing to be said is that the question of the correctness of the 
view of the law as given to the jury was so presented as the view ac- 
cepted in courts of fédéral jurisdiction, and as no longer an open one. 
If this be error, the error must be corrected by an appellate court. The 
trial judge did not feel at liberty to entertain the thought of disregard- 
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tng the thus settled law, or of weighing the argument that thèse con- 
trolling rulings were otherwise than as they had been construed to be. 

The law 50 being, so far as affects this court, the only remaining 
question is whether the jury were cautioned as the rule of law re- 
quires. We do not understand any complaint to be made on this 
score, except the omission to call attention to certain admissions made 
by the witness, from which spécial culpability is charged to appear. 
If there was any real possibility that every reason for discrediting the 
witness was not in the mind of the jury, the appeal now made to us 
would be persuasive. The discussion of this feature of the case was, 
however, so full that the questions before the mind of the jury must 
hâve been the simple ones of (1) whether the jury could convict on the 
testimony of Haftel, if the jury credited his testimony, notwithstanding 
everything which had appeared to his discrédit ; and (2) whether they 
did so crédit him. 

[5] A careful review of the charge convinces us that it is rather 
open to the criticism of the duty of cautioning the jury being overdone 
than of being underdone. We pass upon the question now raised as if 
the court had been expressly requested to charge upon every feature of 
the évidence which went to the discrédit of the witness, and had charged 
as it did charge. If the caution impresséd upon the jury was less than 
was the right of the défendant, the charge was erroneous. The de- 
fendant should hâve the charge so read, because counsel for défendant 
did repeatedly and eamestly press this point upon the attention of 
the court, and had the right to assume that the words of the charge had 
been chosen with the request in mind, and was not bound to request 
spécifie instructions. 

The further reason urged, that the parts of the charge which were 
favorable to the défendant, who was acquitted, by contrast bore hardly, 
although indirectly, upon the other défendant, who was convicted, may 
be well founded in fact. This possible unintended effect was in the 
mind of the trial judge as at least a possibility. The point now is: 
How could it hâve been avoided? 

[6] Because of this difficulty, the expression of the thought that it 
was in the power of the jury to acquit one and convict the other was 
made in as gênerai terms as possible. The inévitable efïect was to make 
the thought obscure. The statement made by counsel seemed to be an 
invitation to make the instruction spécifie. This was accordingly done. 
We do not see that this défendant can complain of instructions favor- 
able to the other défendant simply because of the contrast. 

[7, 8] The rulings upon the admission of the bills of lading, etc., 
must be left to vindicate themselves. We see no error in admitting 
them for the limited purpose for which they were admitted. It may be 
they should hâve been admitted generally. The défendant, however, 
cannot complain of the limitation. The persons to be defrauded were 
permitted to show the receipt of orders for goods ; that they were 
packed, and taken to a carrier, who gave for them receipts, which 
were produced and identified as the receipts given. They did not go 
in évidence to show what the goods were, or as évidence of what had 
been received by the défendants. Nor do we feel convicted of the er- 
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ror assigned in the supplemental paper book. The charge as made 
must, of course, be proved to justify a conviction. U. S. v. Greene 
(D. C.) 146 Fed. 803. 

[9, 10] The things donc of which défendants are accused justified 
the dual or quadruple charge that they had conspired to commit, and 
had committed, the offense of using the mails in furtherance of a 
scheme to defraud, and the other offense of having a bankrupt conceal 
his assets from his trustée. The persons to be defrauded were prospec- 
tive creditors of Graboyes. The fraud consisted in getting things of 
value without paying for them. The concealing of the goods from the 
trustée in bankruptcy would become a necessity of the successful ac- 
complishment of the fraud, if such trustée were appointed. Whether 
the bankruptcy proceedings were voluntary or involuntary made no 
différence. Nor would it benecessary, in order to support a charge 
of conspiracy to hâve a bankrupt conceal his assets, to prove that the 
crime had been actually committed, assuming, of course, overt acts. 
Nor would it be necessary to prove the verbal expression by the con- 
spirators of their purpose to hâve the nominal purchaser of the goods 
become a bankrupt. Without any proof of the verbiage of the unlaw- 
ful concert of the conspirators, the acts which were concerted would 
justify and support the charge that they had conspired to do what they 
in concert attempted to do. The real situation, of course, is that the 
charge of a conspiracy to commit a crime becomes merged in a charge 
of the commission of the crime as soon as the latter is proven, and be- 
comes of no moment when there is a gênerai verdict of guilty, well 
supported by such proof s. 

The motion for a new trial is denied. 



In re ATKINSON-KERCE GEOCERY CO. 
(District Court, N. D. Georgla. Jiily 28, 1917.) . 
No. 885. ' 

1, Bankbuptot ®=3226 — Claims — Pbioeities — Evidence, 

Evidence held sufficient to support referee's findlngs as to priorlty b«- 
tween clalms against bankrupt's estate. 

2. Bankruptcy «^==226 — Findinq of Refebee — Pbioeities — Review.- 

The report of a référée In bankruptcy proceedings, determlning the 
prlorltles between clainiants, must be given weight, where supported by 
sufficient évidence. 

In Bankruptcy. In the matter of the Atkinson-Kerce Grocery Com- 
pany. Intervention of Wiley H. Trammell, On pétition to review an 
order of the référée. Report confirmed. 

Lipscomb & Willingham, of Rome, Ga., for trustée. 
Eubanks & Mebane, of Rome, Ga., for intervener Trammell. 
Barry Wright, of Rome, Ga., for intervener Selman. 

NEWMAN, District Judge. This is a pétition to review and re- 
vise the action of the référée in the bankruptcy proceeding. It is a 

4s9For other cases see same topic & KEY-NUMBER In ail K«y-Numbered Digests & laâezu 
245 F.— 31 
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contest, as the référée states, between D. B. F. Selman and Wiley H. 
Trammell, who is attempting to set up a contractor's and material- 
man's lien on certain property of the bankrupt. The facts of the case 
and their légal status appear in the opinion of the référée as follows: 

The trustée in bankruptcy In thls case flled a pétition for the sale of the 
real estate belonging to the bankrupt estate, freed f rom the liens ; the liens 
attach to the money derived from the sale, in the same manner that they 
did to the property. The trustee's pétition also asks that the priority of the 
several liens be flxed and determined. An order was passed by the référée 
on the 12th day of Aprii, 1917, for the sale of the real estate In the manner 
requested by the trustée. In the meantime, ail of the lienholders intervened 
and asked that their liens be set up and allowed. 

There is a contest between D. B. F. Selman, who holds a clalm for pnrchase 
money, and Wiley H. Trammell, who is attempting to set up a contractor's 
and materialman's lien for something over $1,200. Thls property was orig- 
Inally owned by Henry Powers, who borrowed $1,500 from Félix Corput, giv- 
ing him a security deed to the property, to secure the loan, and vesting the 
légal title in said Corput. Powers then gold the equity in the property to D. B. 
F. Selman, who in turn sold it to W. C. Atkinson and W. T. Kerce, owners 
of the stock of the Atkinson-Kerce Grocery Company, who in turn transferred 
their inferest to the Atkinson-Kerce Grocery Company. When Selman bought 
from Powers, he took a deed to his interest in the property ; and when he 
sold to Atkinson and Kerce, he gave them a bond for title. The considéra- 
tion in the sale from Selman to Atkinson is $4,000, and Selman, when he 
bouçht the property from Powers, having agreed to assume the Corput loan 
of $1,.500, the amount due him is reduced to $2,500, and for this amount he 
clalms thaï his lien should be flxed as second to the Corput lien. 

After Selman sold to Atkinson and Kerce, and after the transfer to the At- 
kinson-Kerce Grocery Company It was dedded to tear down the wooden 
building où the lot and build a brick building in place of it. Wiley H. Tram- 
mell was employed and contracted with to do this work. Trammell claims 
that during the progress of the work Selman claimed that he oWned the prop- 
erty, consulted with him as to the front of the building, and agreed that, it 
the Atkinson-Kerce Grocery Company falled to pay for the work, he wouîd. 
This claim Selman dénies. The work on the building was finished in Decem- 
ber, 1916, and on the Ist day of January, 1917, Trammell flled a lien In the 
oflice of the clerk of the superior court of Floyd county on this property, 
against D. B. F. Selman as owner, for $1,219, 

The Atkinson-Kerce Grocery Company was adjudlcated a bankrupt on the 
16th day of Decemtier, 1916. Both Selman and Trammell then come into the 
bankruptcy court and seek to set up their liens, each claiming priority over 
the other. On October 12, 1916, Trammell took a note for $1,279.48, in full 
payment of his debt, which was sjgned by W. T. Kerce. TTiis was introduced 
in évidence. Trammell's intervention seeks to set up a lien against D. B. F. 
Selman, who, he allèges, was at the time the work was done, and is now, the 
holder of the légal title to said property. During the course of the proceed- 
Ing's the trustée pald o£f the Corput lien, out of the f unds of the estate, and 
had ail of Oorput's rights transferred to him. This places in the trustée 
the légal title derived from Corput, and the équitable title derived from the At- 
kinson-Kerce Grocery Company; Selman still retaining liis claim for $2,500, 
the balance of the purchase money. 

Counsel for the trustée flled an objection to TrammeU's lien, asklng that it 
be disallowed, because, in the flrst place, it dôes not set out against whom said 
lien was flled, and because his information is that the lien was flled 
against D. B. F, Selman, who is not a party to the bankruptcy proceedlng, 
and because it should hâve been flled against the Atkinson-Kerce Gro- 
cery Company. In the opinion of the référée, the lien should bave been 
iflied against the holder of the légal and équitable title, and, both of thèse 
titles now vesting in the trustée, the lien should hâve been filed against the 
trustée; the trustée holding the légal title of Corput and the équitable title 
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of the Atkinson-Kerce Grocery Company. In support of tliis proposition, the 
référée cites Williams v. Chatham Real Estate & Improvement Go., 13 Ga. App. 
46, 78 S. E. 871. I quote as follows: "Before the lien on the land could be 
established under the allégations of the pétition, both the holder of the légal 
title, to wit, the Chatham Real Estate & Improvement Company, and the 
holders of the équitable reversionary title, to wit, the trustées, for the use of 
the church, would hâve to be Joined in the suit. The légal title belng In 
the realty company, and the équitable title in the trustées for the church, and 
the church itself having been built for the use of the Colored Methodist Eplsco- 
pal Church, under the allégations of the pétition there was a privity of in- 
terest between ail the parties. Certainly the realty company was a necessary 
party, and its title could not hâve been incumbered in the suit without first 
having made It a party. The owner of the property, or of the interest sought 
to be charged, is a necessary party, without whose présence a valid judgment, 
foreclosing the lien, cannot be rendered." In this case, Corput talies the 
place of the realty company, and the Atkinson-Kerce Grocery Company is the 
holder of the équitable title. 

In Reppard, Snedelier & Co. v. Morrison, 120 Ga. 28, 47 S. E. 554, the head- 
note says: "The title of the true owner of the land cannot be subjected to a 
lien for material, unless he expressly or Impliedly consents to the contract un- 
der which the improvements are made. Where the owner did not consent to 
the altération or improvement of the building, the land could not be subject- 
ed to a lien for material furnished unSer a contract made by the tenant with 
the contracter." In this case it is perfectly apparent that Corput is the 
true owner of the land, and that the équitable interest is vested in the Atkin- 
son-Kerce Grocery Company. 

In Carr i& Co. v. Witt, 1.S7 Ga. 374, 73 S. E. 669, section 2a of the headnote 
says: "A contracter furnishing material and making improvements under a 
contract with a tenant, upon the land oceupied by the tenant, does not thereby 
acquire a lien as against the owner of the land, although the owner, with 
knowledge of the contract between the tenant and the contractor, consented 
for the Improvements to be made." Paragraph "b" of the same section says: 
"The allégation that Cari Witt 'ratifled and assented to the contract' means 
nothing more than that Cari Witt gave hls consent that the improvements 
should he made under the contract between the tenant and the contractor, 
and does not mean that he adopted the contract as one made for him by the 
tenant acting as bis agent, so as to bring him into contractual relations with 
the contractor making the improvements and furnishing the material." This 
case is a very similar one to this, and sustains the contention of counsel for 
Selman. 

Jeunings, Gresham & Co. v. Huggins, 125 Ga. 338, 54 S. E. 169, says: "On 
the trial of an action against a debtor, to enforce a materialman's lien for 
material sold to and used by him in the improvement of certain real estate, 
of which he was in possession as the ostensible owner, the record of a claim 
of lien asserted by the plaintifC against the defendant's wtfe, as the owner of 
the property for material furnished to iniprove the same, is inadmissible in 
évidence, because of the obvious variance between the pleading and the proof 
offered to sustaln it. Such an action cannot be converted Into one against 
the wife by an amendment alleging that her husband acted as her agent in 
purchasing materials and using them in making improvements upon real es- 
tate belonging to her. The grant of a nonsult was proper." (The above is 
a headnote.) It does not appear anywhere that Selman is the owner of the 
légal title to this property. It is admltted that Félix Corput held the légal 
title which is now vested in the trustée. The Atkinson-Kerce Grocery Company 
had bought the équitable title from Selman, were then in possession of the 
property, and made the contract with Trammell. I do not see, under the cir- 
cumstances, that Trammell has any right to enforce bis lien against Selman, 
who was not in possession of the property, and did not own the légal title, 
and had a mère claim of lien for purchase money due. 

It is therefore ordered: First. That the lien of Wiley H. Trammell, as a 
contracter and materialman, be disallowed. Second. It is ordered that the 
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lien of D. B. F. Selman for $2,500, balance of purchase money, be flxed as 
standing second in dignity to that of Telix Corput for $1,500. 

[1, 2] After considering the récent report of the référée, filed July 
23d, in connection with his former report (above set forth) and the 
record in the case, I must agrée with the référée about the conclusion 
he has reached. I think it is clear from this record that Selman's lien 
for the purchase money is sufficiently supported by the évidence and by 
the facts to make the report of the référée correct. At ail events, the 
facts are not sufficient to justify me in differing with the référée un- 
der the well-recognized rule on that subject. He saw the witnesses and 
heard the case on the ground where the transactions occurred, and I 
must give that weight to his finding which is usually given. 

The report of the référée is confirmed, and the priority of the Selman 
lien over that of Trammell, and the Selman lien being subject to the 
priority of the Corput lien, is hereby determined; and it is so ordered 
and decreed. 



THFJ MEMPHIAN. 

(District Court, D. Massachusetts. Marcli 10, 1917.) 

No. 1519. 

1. Admtrai.tt i©=>123 — Feoceedings — ('osts. 

Under Sundry Civil Appropriation Act July 1, 1910. c. 209. § 1, 39 
Stat. 313 (Comp. St. 1916, § 16;{0a), det'laring that the courts of tho 
United States shall be open to seamen without fumishing bonds or pre- 
payment of, or maklng deposit to secnre, fées or costs, for the purpose of 
enterlng or prosecutiug suits for wages or salvage, forelgn-born seamen 
need not prepay or make deposit to secure fées or costs, for they should 
be treated as on the same footing with those suing in forma pauperis un- 
der Act July 20, 1892, e. 209, § 1, 27 Stat. 252, as amended by Act June 25, 
1910, c. 435, 36 Stat. 866 (Corap. St. 1916, § lti26), and such costs, In ac- 
cordance with the practice under the section, if not pald, become a lien on 
the recovery. 

2. Clerks or Courts <©==>61 — Duties or. 

There is no obligation on the elerk of the District Court to account for 
such fées until he has collected them ; and so he is not responsible until 
collection for the payment of fées in actions by sailors which may be pros- 
ecuted without prepayment. 

3. A1.IENS <S=>16— ACTioif IN Forma Paxjpebis. 

Under Act July 20, 1802, c. 209, § 1, 27 Stat. 252, as amended by Act 
June 25, 1910, c. 435, 36 Stat. S66 (Comp. St. 1916, §1 1620), the privilèges 
of action In forma pauperis are lùnited to citizens of the United States. 

In Admiralty. Libel by Michol Christon and another against the 
Memphian. On motion of the clerk of the District Court, praying 
that he be direeted to perform no service for which fee is required un- 
til accrued fées hâve been paid. Motion denied. 

John J. O'Connor, of Boston, Mass., for libelants. 

Blodgett, Jones, Burnham & Bingham, of Boston, Mass., for re- 
spondent. 

MORTON, District Judge. [ 1 ] The libelants are two alien seamen, 
who shipped at Manchester, Ëngland, on the British steamship Mem- 

Ô=»For other cases see eame topic & KEY-NUMBER In ail Key-Numbered Dlgests & luaexe» 
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phian, for a voyage to Boston. The steamer duly arrived in Boston, 
and the libelants, having demanded payment of one-half their wages 
and been refused, filed lïiis libel against the vessel. The question now 
before the court relates solely to costs. The proctor for the libelants, 
before the libel was filed, notified the clerk that he would "not be re- 
sponsible for clerk's fées to accrue from the filing thereof ." The clerk 
of this court subsequently made demand on the libelants for 10 cents, 
being the statutory fee for filing in the case a certain paper offered 
by them. They refused to pay the fee, and insisted that the clerk was 
bound to file the paper without any fee. Their refusai is based upon 
the proviso in the act of Congress known as the Sundry Civil Appro- 
priation Act (approved July 1, 1916), which reads as follows: 

"Provlded, that œurts of tlie United States shall be open to seamen, with- 
out fumishing bonds or prepayment of or maklng dejwslt to secure fées or 
costs, for the purpose of enterlng and prosecuting siilt or suits in their own 
name and for their own henefit for wages or salvage and to enforce laws made 
for their health and safety." Act July 1, 1916, c. 209, § 1, 39 Stat. 313 (Comp. 
St. 1916, § 1630a). 

The clerk has filed a motion praying that he be directed by the court 
to perform no further service in the case for which a fee is required, 
until the fées accrued hâve been paid. There is no dispute between 
the parties that the facts are as stated in the clerk's motion; and I so 
find. He has no personal interest in the matter, because the earnings 
of his office are largely in excess of his maximum compensation, and 
he has to account annually to the United States for a surplus. 

[2] The privilèges of the forma pauperis statute (Act july 20, 1892, 
c. 209, § 1, 27 Stat. 252, as amended by Act June 25, 1910, c. 435, 36 
Stat. 866 [Comp. St. 1916, § 1626]) are extended only to citizens of the 
United States. It provides in effect that the persons therein specified 
shall be entitled to sue or défend in a United States court "without be- 
ing required to prepay fées or costs or for the printing of the record in 
the appellate court or give security therefor." The similarity in thèse 
provisions with those of the proviso hère in question is évident. 

[3] Under this act it has been decided in this district that a plain- 
tiff was not obliged either to prepày clerk's fées or to pay them con- 
currently with the doing of the work by the clerk. The clerk's right 
to the fées is not lost; they are a lien upon any judgment which the 
plaintifif may recover. Columb v. Webster Mfg. Co. (C, C.) 76 Fed, 
198. Of course, there is no obligation on the clerk to account for 
the fées until he has collected them. 

The motion filed by the clerk must be denied. 
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ORR V. ALLEN et aL 

(District Court, S. D. Ohio, W. D. August 9, 1917.) 

No. 134. 

1. Taxation <g=»24 — Power or State— Pubposes— Local Impeovements. 

A State niay require local improvements to be made, vvhich are essential 
to the health, corafort, safety, and prosperlty of the community, and may 
prescrite the way In which the means to ineet the cost of the improvement 
shall be raised, whether by gênerai taxation or by laylng the burden upon 
the district spedally benefited; the power of the state respecting the mode, 
form, and extent of taxation belng unllmlted, unless restrained by the 
fédéral Constitution, where the subjects to whlch It appUes are wlthln 
the state's Jurlsdiction. 

2. Dbains ®=67 — EmineNt Domain <S=>31 — Assessments — Public Pueposes. 

Under the Ohio Oonservancy Act (104 Ohio Laws, p. 13), authorizlng the 
création of conservancy districts for the purpose of preventlng floods and 
protectlng cities, villages, farms, and highways from Inundatlon, the land 
to be taken and the assessments to be made for such an improvement are 
for a highly important public service and use. 
8. Statcttes ®=»64(5) — Partial Invaliditt— Public Improvements. 

Ohio Conservancy Act, §§ 53, 54, so far as they provide for attomey's 
fées as a part of the cost in certain cases, and section 6, so far as It pro- 
vides for an appeal from an order refuslng to establish a conseiTancy dis- 
trict to tl\e court of appeals of the county, being void under the décisions 
of the Suprême Court of Ohio, are to be regarded as separable from the 
rest of the act. and In effect ellmlnated from it. 
4. Courts ®=366(2) — Fédéral Courts— Authoritt of State Décisions. 

Whatever views a state court may hâve expressed regarding the valid- 

ity of a state statu te under the fédéral Constitution, the courts of the 

United States must décide the question according to Uieir own convictions. 

6. Constitutional Lavt <S=290(1) — Due Pbocess or La w— Assessments for 

Local Improvements. 

To constitute due process of law, it Is only requlred that the costs of a 
local public Improvement be apportloned In a just and reasonable mode 
according to beneflts. 

6. Constitutional Law <g=»290(l) — Due Pbooess of Law — Assessments for 

Local Improvements. 

To constitute due process of law, an assessment upon private property 
for the cost of a local improvement must be for a public use, whether for 
the whole state, or for some llmited portion of the community; but it la 
not essential that the entire community, or even any considérable portion 
thereof, should dlrectly enjoy or participate in the Improvement, to con- 
stitute it a public use. 

7. Constitutional Law ig=290(3) — Drains ®:=2(1) — Due Process of Law — 

Public Improvements— Plood Prévention. 

The Ohio Conservancy Act, authorizlng the establishment of conser- 
vancy districts to prevent floods, etc., affords due process of law, as it care- 
fuUy provides notice to the landowner and a hearlng upon every essential 
question of fact involving the necesslty for the proceedlngs under the act, 
the propriety of establlshlng the conservancy district, the amount of the 
beneflts to accrue, and the assessments therefor, and provides a mode and 
form of testing ail of the landowner's rights in the ordinary course of 
Justice before a court of compétent jurlsdiction. 

8. Constitutional Law ®:=5232 — Equal Protection of the Laws— Public 

Improvements — Flood Prévention. 

Ohlo Conservancy Act, § 6, authorizlng any petitioner for the establish- 
ment of a conservancy district to appeal to the court of appeals of the 

£=9For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexo 
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coimty from an order rcfusing to establisl) such district, and section 38, 
authoriziug the board of diroctors of the district to appeal from any order 
In any proceedinsi tliereunder not requiring tlie intervention of a jury, 
does not deny tlie equal protection of tlie laws, thougli no provision is 
ruade for appeals by ob.ieeting laiidowners, as the Suprême Court of Ohio 
lias held that the provision oif section 6 for an appeal is invalid, and sec- 
tion 38 necessarily falls vvith section 6, and the right of review by proceed- 
ings in error is open to objectlng landowners equally with petitioners and 
the directors. 

9. CONSTITUTIONAL LiAW ©=3290(3) — DuE PROCESS of IjAW PUBLIG IMPEOVE- 

MENTS— Flood Prévention. 

Ohio Oonservancy Act, g 3, provldlng, relative to pétitions for the or- 
ganization of a oonservancy district, that several simllar pétitions or 
duplicate copies of the same pétition may be filed and regarded as one 
pétition, and that ail such pétitions ïiled prlor to the hearlng shall be con- 
sidered by the court as though filed vi'ith the first pétition placed on file, 
does not, in connection vs'ith section 5, provlding for notice of the pendency 
of the pétition Immediately after the flling of the flrst pétition, deny due 
proeess of law, though a simllar or ûTiplicate copy of the main pétition 
mlght be filed and considered at the hearlng, -without any notice of Its 
filing being given, as the pétitions vyould manlfestly be ail allke, or sub- 
stantially alike, and notice of the pendency o£ the main pétition is suffl- 
cient. 

10. Deains iS=G7 — Eminent Domain <S=5l67(2) — Establishment or Districts 

ASSESSMENTS — STATUTORT PROVISIONS. 

Ohio Oonservancy Act, § 34, providing, relative to appeala from the 
award of compensation or damages or beneflts, that the appeal shall be 
from the award, but from no other part of the decree, is not Invalid: ob- 
Jectors being given an opportunity at an earlier stage of tlie proceeding 
of contesting the validity of the law and the propriety of establishing the 
district, and to prosecute error, if they so désire. 

11. CoNSTiTUTioNAL Law <S=342 — Drains ©=540 — Restraining Construction 

— Right to Complain — "Person." 

If, as claimed, Ohio Oonservancy Act, § 12, authorizing "any person or 
persons" to object to the plan of improvement adopted by the directors 
of the oonservancy district, dénies the right to object to counties or cities 
against which assessments are made, in view of section 1, defining "per- 
son" as excludlng counties. cities, or other polltical subdivisions, thls does 
not authorize a property owner, against whom an assessment is made, and 
who also pays taxes in a clty and a county subject to assessment, to en- 
joln the improvement, as he can recover for taxes lUegally imposed, and 
will suffer no irréparable injury, and moreover, as he has a light to ob- 
ject. he Is in no position to complain that the county or city is denled such 
right. 

[Ed. Xote. — For other définitions, see Words and Phrases, Flrst and Sec- 
ond Séries, Person.] 

12. Oonstitutional Law <©=>290(1)— Drains igs=>67 — Assessments — Statu- 

tory Provisions. 

Ohio Oonservancy Act, § 43, providing for a levy upon the property In 
a conservancy district of a tax not to exceed three-tenths of a mlll on the 
assessed valuation for the purpose of paylng preliminary expenses, does 
not violate Const. U. S. Amend. 14, but is a proper exercise of the power 
of taxation, both under the fédéral Constitution and the Constitution of 
Ohio. 

18. Courts <S=>36e(6) — F1;debal Courts— Authoritt of State Décisions — 
"Tax" — "Assessment." 

The décision of the Suprême Court of Ohio, that under the Conservancy 
Act, § 43, the word "tax" means "assessment," and Is to be imposed with 

®=»For other cases see same toplc & KEY-NUMBER In ail Key-Numbered DigestB & Indexes 
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référence to bcneSts and burdens upon real estate, must be followed by a 
fédéral court. 

[Ed. Note. — For other définitions, see Words and Plirases, First and 
Second Séries, Assessment; Tax.] 

14. Drains tg=>67 — Assessment of Beneutts— Statutoby Provisions. 

Oliio Oonservancy Act, § 46, providlng that, vvhen a landowner lias pald 
the entire assessment in full upon an appralsement of benefits to his prop- 
erty, he may nevertheless be assessed for purposes of raaintenanfie, and 
section 47, providlng for addltional levies as may be necessary to pay the 
principal and interest of bonds, are not open to any valld objection. 

15. CoNSTiTUTioNAL Law <S=>46(3) — Objections to Validity op Statttte — 
Prématuré Objection. 

An objection to the validity of Ohlo Oonservancy Act, § 47, providlng 
that a party who bas not sought a remedy against any proceeding there- 
under untll after bonds hâve been sold or the work construeted cannot 
for any cause hâve an injunction against the collection of taxes or asses.s- 
ments for the payment of such bonds, is prématuré, when made In a suit 
for an injunction before the improvement bas been construeted or the 
bonds sold. 

In Equity. Suit by Louis H. Orr against Harry M. Allen and others. 
Interlocutory injunction denied. 

Long, Bell & Smith, of Piqua, Ohio, for plaintiff. 
Brown & Frank and McMahon & McMahon, ail of Dayton, Ohio, 
for défendants. 

Before WARRINGTON, Circuit Judge, and COCHRAN and HOL- 
LISTER, District Judges. 

HOLLISTER, District Judge. This action, brought by Louis H. 
Orr, a citizen of California, owner of real estate in the city of Piqua, 
Miami county, Ohio, and farming land in Miami county, against the 
défendants individually and as the board of diréctors of the Miami 
conservancy district, challenges the constitutionality, both with respect 
to the Constitution of Ohio and the Constitution of the United States, 
of the act of the General Assembly passed February 5, 1914, entitled, 
"To prevent floods, to protect cities, villages, farms and highways from 
inundation, and to authorize the organizatïon of drainage and conserva- 
tion districts," known by législative direction as the "Conservancy Act 
of Ohio."^ 

The purpose of this législation was to provide against and to prevent 
the récurrence of such a calamity as befell the inhabitants of the val- 
ley of the Great Miami river in March, 1913, growing out of an un- 
precedented fîood in that river and its tributaries, resulting, not only in 
the loss of many lives and the destruction of property, but, by possible 
récurrence, threatening the well-being and prosperity of the inhabit- 
ants and owners of property in that valley for ail time to corne. The 
menace of future similar disaster was a cloud upon the health, happi- 
ness, and prosperity of one of the most thriving and promising sections 
of the State. So threatening was the situation that the GeneraL As- 
sembly of Ohio gave expression to public sentiment, not only in the 

1 104 Ohio Laws, 13-64. 



ORR V. ALLEN 489 

enaçtnient o£ the provisions of this law with its appropriate title, but 
by declaring: ^ 

"This act is hereby declared to be an emergency law, necessary for tho 
immédiate préservation of the public health and safety. Such necessity exlsts 
by reason of the inadequacy of tlio présent drainage System of the state to 
earry ofC unusual rainfalls in a proper and safe manner, as shovvn by the 
disastrous floods of March, 1913, which may oceur agaln at any time in the 
near future with a like unfortunate resuit in loss of life and property. The 
existing laws o£ the state are not adéquate to meet this emergency." 

While it is true that knowledge of a récurrence of such a disaster 
résides only with Omniscience, yet the finite mind, with knowledge 
gained by expérience and observation, is endowed with sufficient fore- 
sight to seek to prevent and to insure against, if possible, a similar 
calamity in the future. Whether such législation is an exercise of police 
power, or was enacted under express constitutional authority, is not 
important, and we agrée with Judge Wanamaker in what he says in 
that behalf ;' for the amendment of the Constitution of Ohio adopted 
September 3, 1912, with seeining prescience declared:* 

"Laws may be passed • • • to provide for the conservation of the 
natural resources of the state, includiug streams, lakes, submerged and 
swamp lands and the development and régulation of water power and the 
formation of drainage and conservation districts. * • * " 

[1] That it is in the power of the state to require local improve- 
ments to be made which are essential to the health, comfort, safety 
and prosperity of the comniunity is not open to doubt, and for such 
purpose provision may be made for many such objects, including drain- 
ing marshy and malarious districts, irrigating arid lands, and the con- 
struction of levées to prevent inundations, and the Législature may 
prescribe the way in which the means to meet the cost of the author- 
ized improvement shall be raised, whether by gênerai taxation or by 
laying the burden upon the district specially benefited.^ 

The power of the state, unless restrained by provisions of the Con- 
stitution of the United States, as to the mode, form, and extent of taxa- 
tion imposed to meet the cost, is unlimited, where the subjects to which 
it applies are within the state's jurisdiction.® 

While no state conservancy act exactly like this has been passed 
upon by the Suprême Court of the United States, yet its gênerai f ea- 
tures and the method of opération under it hâve received the sanction 
of that court,' and the existence of the power has been afïirmed in dé- 
cisions too numerous to cite, though the method of its exercise has 

2 Section 79. 

« Miami County v. Dayton, 92 Ohlo St 215, 224, 110 N. E. 726. 

•• Article 2, § 36. 

» Hagar v. Réclamation District, 111 V. S. 701, 704, 705, 4 Sup. Ct. 663, 28 
li. Ed. 569; County of Mobile v. Kimball, 102 U. S. 691, 704, 26 L. Ed. 238. 

•State Tax on Foreign-Held Bonds, 15 Wall. 30O, 319, 21 L. Ed. 179. 

T O'NeiU v. Leamer, ^39 U. S. 244. 36 Sup. Ct. 54, 60 L. Ed. 249; Houck v. 
Llttle River District, 239 U. S. 254, 36 Sup. Ct. 58, 60 L. Ed. 266 ; Wurts v. 
Hoagland, 114 U. S. 606, 5 Sup. Ct. 10S6, 29 L. Ed. 229; Hagar v. Réclama- 
tion District, 111 U. S. 701, 4 Sup. Ct 663, 28 L. Ed. 569. 
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sometimes been successfully questioned, as being in contravention of 
some provisions of the Constitution of the United States. 

While the existence of the emergency, as declared by the General 
Assembly, is not conclusive,* and the act itself provides how that ques- 
tion of fact may be raised, yet the opinion of the représentatives of the 
people of Ohio has great weight. The act bas been construed, and its 
validity, except as to certain clauses hereinafter referred to, has been 
upheld by the Suprême Court of Ohio, both from the view of the Con- 
stitution of Ohio and of the Constitution of the United States." This 
vi^as an affirmation of the original fînding by the court of com- 
mon pleas that the improvement contemplated was a public ne- 
cessity, and that public safety, health, convenience and welfare 
would be promoted by the organization of the conservancy dis- 
trict substantially as prayed for in the pétition authorized by 
the act to be filed in that court. While the views of the General 
Assembly and the décision of the Suprême Court are not conclusive 
upon the courts of the United States on the question of the public 
character of the use to which private property is to be appropriated 
and assessments made for the cost of public works, yet state ac- 
tion on the subject is accorded the highest respect.^" 

[2] From w^hat we hâve said, it clearly appears that we are of 
opinion that the land to be taken and the assessments for the cost of 
this improvement are for a highly important public service and use, 
and we are in entire accord with the views of the General Assembly 
and of the courts of Ohio on the subject, and also, on the gênerai sub- 
ject, with the views of the Suprême Court of Nebraska,^^ approved 
by the Suprême Court^of the United States :^^ 

"In our opinion it is too late in ttie day to contend that the irrigation of 
arid lands, the straightening and improvement of water courses, the building 
of levées and the drainlng of swamp and overflowed lands for the Improvement 
of the health and comfort of the community, and the réclamation of waste 
places and the promotion of agriculture, are not ail and every of them 
subjeets of gênerai and public concem, the promotion and régulation of which 
are among the most important of governmental powers, duties and functions." 

And we see no différence in principle between législation such as 
,this and législation prescribing a System for reclaiming swamp lands, 
when essential to the health and prosperity of a community and laying 
the burden of doing it upon districts and persons benefited, or for 
draining low and marshy lands, or for irrigating large tracts of arid 
land, or for taking lands for public highways, or for constructing levées 
along the banks of rivers to prevent inundatiOns.^' In fact and in law, 

s Miami County v. Dayton, 92 Ohio St. 215, 110 N. E. 726. 

» Miami County v. Dayton, 92 Ohio St. 215, 110 N. E. 726. 

loFallbrook Irrigation Dist. v. Bradley, 164 U. S. 112, 160, 17 Sup. Ct. 
56, 41 L. Ed. 369; O'Neill v. Leamer, 239 U. S. 244, 253, 36 Sup. Ct 54, 60 L. 
Ed. 249. 

iiNeal V. Vansickle, 72 Neb. 105, 100 N. W. 200; Drainage District v. 
Bichardson County, 86 Neb. 355, 125 N. W. 796. 

■12 O'Neill V. Leamer, 239 U. S. 244, 252, 253, 36 Sup. Ct. 54, 60 L. Ed. 249. 

1» Hagar v. Réclamation Dist., 111 U. S. 701, 4 Sup. Ct. 663, 28 L. Ed. 569; 
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every substantial feature of this act as it is now beforc this court, so 
far as questions arising under the Constitution of the United States 
are concerned, bas received the sanction of the Suprême Court of the 
United States in the cases referred to in the margin. 

We bave been content with ref erring to the volume of the Ohio Laws 
in which the act may be found, because its great length f orbids detailed 
statement. A brief statement of tlie act and the parts particularly ob- 
jected to may be made: 

The court of common pleas of any county is authorized to establish 
conservancy districts for the purpose of preventing floods ; of regulat- 
ing streams and channels by changing, widening and deepening same; 
of reclaiming or of fiUing wet and overflowed lands ; of providing for 
irrigation where it may be needed ; of regulating the flow of streams ; 
of diverting, straightening, widening, deepening and changing water 
courses ; to build réservoirs, canals, levées, walls, embankments, bridg- 
es or dams, and to maintain, operate and repair any such construction ; 
and to do ail things necessary for the fulfiUment of the purposes of 
the act. Before doing so, a pétition shall be filed in the office of the 
clerk, signed either by 500 freeholders, or a majority of the freehold- 
ers, or by owners of more than half of the property in size, acreage or 
value within the limits of the territory to be organized into the district, 
and which pétition may be signed by the governing body of any corpo- 
ration within, or partly within, the proposed district, or by any city, or 
cities interested, in some degree, in the improvement. The pétition 
shall contain, among other things, the statement of the necessity of 
the proposed work, and that it will be conducive to the public health, 
safety, convenience or welfare. Notice of the pendency of the pétition 
and of the time and place of the hearing shall be given by publication 
and answers may be filed by objectors, and, when at issue, the case 
shall be advanced for hearing. 

If the court is of opinion that the purposes of the act would be sub- 
served by creating a conservancy district, the court shall, after dispos- 
ing of ail objections as justice and equity require by its recorded 
findings and adjudication of ail questions of jurisdiction, déclare the 
district organized and give it a corporate name. The court shall there- 
upon appoint three directors, whose duty it is to formulate a plan, in- 
cluding maps, profiles, etc., so as to describe the work, furnish an esti- 
mate of cost, with spécifications, and designate what land is to be taken. 
They must report what lands will be benefited. The plan is open to 
inspection, and a hearing is provided for upon notice given in each 
county. Upon the hearing the directors shall adopt the plan, if no valid 
objections appear. After its adoption any person may object and be 
heard by the court, which may adopt, reject, or refer the plan back for 
further action. 

Wurts V. Hoagland, 114 tJ. S. 606, 5 Sup. Ot. 1086, 29 L. Ed. 229; Fallbrook 
Irrigation Dlst. v. Bradley, 164 U. S. 112, 17 Sup. Ct 56, 41 L. Ed. 369; 
Goodrich v. Détroit, 184 U. S. 432, 22 Sup. a. 397, 46 L. Ed. 627 ; O'Nelll v. 
Leamer, 239 U. S. 244, 36 Sup. Ct. 54, 60 L. Ed. 249; Houck v. LitUe River 
DUtrict, 239 V. S. 254, 36 Sup. Ct. 58, 60 L. Ed. 266. 
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After the adoption of a plan, three appraisers, recommended by the 
directors, are to be appointed by the court, who shall value the land or 
other property to be acquired and appraise ail benefits that may accrue 
to land by reason of the improvement. Appropriate hearings are pro- 
vided for objections by any person or persons ; counties, cities, villages 
and townships may be assessed as corporate bodies, and the assessments 
against them are to be collected and paid by gênerai levy upon ail the 
taxable property in the political subdivision as any ordinary debt. An 
appraisal record must be kept and show action of the appraisers and 
the amounts of damages awarded to each landowner whose property 
is appropriated and amounts assessed against each property benefited. 
Any person dissatisfied with the award of damages or the assessment of 
benefits may appeal to the court, and, upon an unsatisfactory finding, 
he may appeal to the court of common pleas of the county in which his 
land is situated. If the question of damages is involved, the directors 
shall file proceedings in condemnation, or, if the assessment for benefits 
is resisted, an inquiry into benefits in the county in which the land is 
situated, and the landowner is entitled to hâve those questions deter- 
mined by a jury in his own county. 

The land is not subject ta a lien for the assessment until the own- 
er's appeal has been determined and a certificate filed in the auditor's 
office, and the bonds to be issued are not a lien upon the land in the dis- 
trict, but upon the assessment as finally made and established. In the 
event that benefits are less than the costs, the court may reject the plan, 
or refer it back to the directors. Provision is made for the constitu- 
tion of the court. 

Before taking up the particular parts of the act claimed to be uncon- 
stitutional in themselves, as well as affecting the constitutionality of 
the entire act, it may be well to clear the way by disposing of snme pre- 
liminary considérations : 

1. Défendants' claira of want of jurisdiction on the ground that the 
amount involved is not sufficient to confer jurisdiction : Upon com- 
plainant's property in the city of Piqua, assessed for taxation at $49,- 
850, the bill allèges that défendants hâve caused an appraisal of bene- 
fits to be made amounting to $2,988. Complainant says he owns farm- 
ing property in Miami county assessed for taxation at $17,490, and that 
défendants hâve caused an appraisal of benefits to the coimty of $59,- 
406, of which complainant's farming property must sustain its propor- 
tionate share. He does not set out what that share is. He- allèges 
that the défendants hâve caused an appraisal of benefits to be certified 
against the city of Piqua in the sum of $324,500, of which his prop- 
erty must bear its proportionate share, amounting to $876.15, and that 
the item of threcrtenths of a mill provided for in section 43 of the act 
upon his property in Miami county will amount to $20.20. Thèse make 
a total of $3,864.15, together with such proportionate share his land 
may hâve to bear to the total amount assessed against Miami county. 
'The .Refendants say that the assessment, when firially made, will not 
' tnotitii 'to' ôver $1,500. It would seem that the bill of complaint shows 
a sufficient jurisdictional amount, and it is not denied that the apprais- 
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als as made by fhe appraisers of complainant's real estate in Piqua and 
the assessments made against the city of Piqua are as stated, We sliall 
assume for the purposes of this case that tiie amount in controversy 
is sufficient to confer jurisdiction. 

2. The défendants, while not denying that the apprajsements are as 
stated, yet aver that the action is prématuré, in that under the provi- 
sions of the act the complainant, tlie city of Piqua, and Miami county 
can appeal to the court of common pleas from the décision of the ap- 
praisers ; that their appeal is now pending, and that the court was, at 
the time this case was heard, engaged in hearing such appeals. Since 
the bill of complaint attaclcs the constitutionality of the whole act as 
against provisions of the Constitution of the United States, as, under 
the guise of taxation, assessing lands for other than a public use, and as 
everything done under the act would be futile if that contention pre- 
vails, and since the reports of the appraisers are good until set aside, 
we shall assume for the purposes of this case that this action has not 
been prematurely brought. 

3. We shall also assume, upon the statement of counsel for the de- 
fendants at the trial that the averment in their answer that causes of 
action are improperly joined, and, if properly joined, there is a defect 
of parties défendant, is withdrawn, and is not open for considération 
hère. 

[3] 4. Provisions, such as part of section 53 and part of section 54, 
for attorney's fées as a part of the cost in certain cases, the Suprême 
Court of Ohio condemned long before the act was passed,'* and held 
since that the part of section 6 providing for appeal from an order re- 
fusing to establish the conservancy district to the court of appeals of 
the county is void, because répugnant to section 6, article 4, of the Con- 
stitution of Ohio of 1912.^° But in ail other respects that court has 
«stablished the validity of the act with respect to the Constitution of 
Ohio, and also found the act not to be répugnant to the Constitution of 
the United States.^" Thèse parts of those sections having thus been 
declared to be répugnant to the Constitution of Ohio, they are to be 
regarded as separable from the rest of the act, and in efïect as eliminat- 
ed from it. As thus construed, therefore, the act stands established in 
its relation to the state Constitution. 

[4] Required, as we are, to follow the décisions of a court of last 
resort in a state upon the construction of législation of the state and its 
validity with respect to the Constitution of the State,^'' we hold the act 
as it now stands to be in conf ormity with the Constitution of Ohio, and 
now discuss it in its relation to the Constitution of the United States ; 
for, whatever views the state court may hâve expressed on that subject, 

n Coal Co. V. Rosser, 53 Ohio St. 12, 41 N. E. 263, 53 Am. St. E€p. 622. 

15 Snyder v. Deeds, 91 Ohio St. 407, 110 N, B. 1068. 

i« Miami County v. Dayton, 92 Ohio St. 212, 110 N. E. 726. 

iTHagar v. Réclamation District, 111 U. S. 701, 704, 4 Siip. Ot. 663, 28 L 
Ed. 560; Irrigation District v. Bradley, 164 U. S. 112; 154, 17 Sup. Ct 56, 41 
L. Ed. 360, and numerous cases. This is elementary. Sloux Glty etc., Co v 
Trust Oo., 173 U. S. 99, 111, 19 Sup. Ct. 341, 43 L. Ed. 628. ■ ' 
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the courts of the United States must décide according to theîr own con- 
victions.^' 

The claim, as we understand it, is that the act is in contravention of 
the Fourteenth Amendment of the Constitution of the United States, 
in that it is a taking of private property without due process of law, and 
that it dénies the complainant the equal protection of the laws. 

[5, 6] We hâve said, speaking generally of this act, that it v^'as vs^ith- 
in the power of the state, for the purposes contemplated, to carry out 3 
Project such as this by appropriate législation, to charge the cost against 
the property specially benefited, and to make that charge a lien upon 
the assessments for benefits. It is only required that the costs be ap- 
portioned in a just and reasonable mode according to benefits.^' Re- 
spect must be had to the cause and object of the taking of private 
property. If palpably arbitrary and a plain abuse, oppressive and un- 
just, it may be declared to be not.due process of law.^° The assess- 
ment upon private property must be for a public use, whether it be 
for the whole state or some limited portion of the community.'* And 
it is not essential that the entire community, or even any considérable 
portion thereof, should directly enjoy or participate in an improve- 
ment in order to constitute a public use.''^ 

[7] We regard the public nature of this législation completely estab- 
lished under the décisions of the Suprême Court of the United States 
in analogous cases ; but, were it not so, we would think, and now dé- 
clare, that the public character of this act and benefits to accrue under 
the proceedings taken by virtue of it cannot be doubted. Such législa- 
tion is not arbitrary nor unjust to the individual, for his absolute 
right as ov?ner of land must yield to a certain extent or be modified by 
corresponding rights of other owners, for what is declared upon the 
whole to be for the public use."' The act shows great care in provid- 
ing notice to the landowner and a hearing upon every essential question 
of fact involving the necessity for the proceedings under the act, the 
propriety of establishing a conservancy district, the amount of the 
benefits to accrue to each parcel of land or governmental subdivision, 
and the assessment therefor. The law provides a mode and form oî 
testing ail of the landowner's rights in the ordinary course of justice 
before a court of compétent jurisdiction. Respect is had to the cause 
and object of the assessment. The statu te is applicable to ail lands of 
the same gênerai character. AU the landowners in the district hâve, 

18 Irrigation District v. Bradley, 164 U. S. 112, 159, 17 Sup. Ct 56, 41 U 
Ed. 369. 

19 Hagar t. Réclamation District, 111 U. S. 701, 705, 4 Sup. Ot 663, 28 L. 
Ed. 569. 

2 Davidson v. New Orieans, 96 U. S. 97, 104, 24 L. Ed. 616; Houck v. Llttle 
Blver District, 239 U. S. 254, 262, 36 Sup. Ct. 58, 60 L. Ed. 266, and cases clted. 

21 Davidson v. New Orléans, 96 U. S. 97, 24 L. Ed. 616; Fallbrook Irriga- 
tion District V. Bradley, 164 U. S. 112, 157, 158, 17 Sup. Ct. 56, 41 L. Ed. 369. 

22 Irrigation District v. Bradley, 164 U. S. 112, 162, 17 Sup. Ct. 66, 41 U 
Ed. 369. 

23 Fallbrook Irrigation District v. Bradley, 164 U. S. 112, 163, 17 Sup. Ct. 
56, 41 L. Ed. 369. 
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to a certain extent, a common iiiterest. The improvement cannot be 
accompHshed without the concurrence of ail, or nearly ail, and the im- 
provement is made useful to ail at their joint expense. This is due 
process of law.^* 

We consider now the objections made to spécifie clauses claimed to 
be in contravention o£ the Fourteenth Amendment. 

[B] 1. Section 6 provides for filing objections, on or before the date 
set for the hearing of the cause, by any owner of real property in the 
proposed district who has not signed a pétition and who wishes to ob- 
ject to the organization and incorporation of the district, and further: 

"If the court finds tbat the property set out In sald pétition should not be 
incorporated into a district, it sliall dismiss said proceeding and adjudge the 
costs against the signers of the pétition, In the proportion of the interest repre- 
sented by them. Any petitioner may, within twenty days after the refusai, 
appeal from an order refusing to establish such district, to the court of ap- 
peals of said county, upon giving bond in a sum to be flxed by the court. 

"After au order is entered establishing the district, such order shall be 
deemed final and binding upon the real property within the district and shall 
finally and conclusively establish the regular organization of the said district 
against ail persons except the state of Ohio upon suit commenced by the 
Attorney General." 

It is provided in section 38, among other things : 

"The board of directors of any district organized under the ternis of thls 
a et shall bave the right to appeal from any order of the court of common 
pleas made in any proceeding under this act, not requiring the intervention 
of a jury." 

The constitutional defect claimed in thèse provisions is that com- 
plainant is denied the equal protection of the laws, in that appeals by 
the petitioner, or the directors, as the case may be, are provided for, 
while no provision is made for appeals by an objector. This is not a 
question for our considération, for the Suprême Court of Ohio has de- 
cided ^° that the portion of the sixth section which provides for appeal 
by petitioners from an order refusing to establish the district to the 
court of appeals of the county, upon giving bond, is répugnant to 
section 6, article 4, of the Constitution of Ohio of 1912. Necessarily 
the part of section 38 referred to falls within the condemnation of that 
part of section 6. That court also said ^^ that, since the appeal clause 
in the act was unconstitutional, section 12247, Gen. Code Ohio, pro- 
viding for reversais of judgments or final orders of the corrimon pleas, 
forerror appearing upon the record, was sufficient authority and was 
broad enough, under section 6, article 4, of the Constitution of Ohio of 

2* Davidson v. New Orléans, 96 U. S. 97, 104, 24 L. Ed. 616; Hagar v. 
Réclamation District, 111 U. S. 701, 710, 4 Sup. Ct 663, 28 L. Ed. 569 ; Kelly v. 
Pittsburgh, 104 U. S. 78, 26 L. Ed. 658; Wurts v. Hoagland, 114 U. S. 606, 615, 
5 Sup. Ct 1086, 29 L. Ed. 229; Winona, etc., Land Co. v. Minnesota, 159 U. 
S. 526, 537, 16 Sup. Ct 83, 40 L. Ed. 247; Fallbrook Irrigation District v. 
Bradley, 164 U. S. 112, 157, 158, 17 Sup. Ct. 56, 41 L. Ed. 369; Goodrich v. 
Détroit, 184 U. S. 432, 434, 22 Sup. Ct. 3©7, 46 L. Ed. 627 ; Houck v. Little 
Klver District, 239 U. S. 254, 262, 36 Sup. Ct. 58, 60 L. Ed. 266. 

2 6 Snyder v. Deeds, 91 Ohio St. 407, 110 N. E. 1068. 

2 6 Miami County v. Qty of Dayton, 92 Ohio St. 215, 218, 110 N, B. 726. 
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1912, to cover proceedings in error from décisions of the common pleas 
underthe provisions of the conservancy act. 

The resuit is that the clause in section 6, and necessarily that part of 
section 38 complained of, are of no more force than if they had never 
been enacted, and the right to proceed by error is open either to the 
petitioners or to the objectors. The objectors are not, therefore, denied 
the equal protection of the laws, and complainant's claim in that behalf 
is without foundation. 

[9] 2. It is claimed that the fourth paragraph of section 3 of the 
act permits the taking of complainant's property without due process of 
law. Section 3 provides for the filing of a pétition signed by 500 f ree- 
holders, etc., as hereinbefore stated, and — 

"Several similar pétitions or duplicatè copies of the same pétition for the 
organization of the same district may be flled and shall together be regarded 
as one pétition. Ail such pétitions flled prior to the hearing on said pétition 
shall be considered by the court the same as though flled with the flrst petitioii 
placed on flle." 

Without discussing the reasons urged by complainant why this clause 
is fatal in itself and to the entire act, it is sufficient to say that what was 
contemplated by section 3 was evidently that, since it would obviously 
be important to obtain as many signatures to the main pétition as pos- 
sible, duplicates of the pétition or similar pétitions might also be filed 
and should be heard together as if they were one, and ail of them 
filed prior to the hearing on themain pétition should be considered the 
same as though filed when it was. 

And section 5 provides that immediately after the filing of such pé- 
tition (the main pétition) notice shall be given, in the way and form 
provided, of its pendency and the time and place of hearing. Mani- 
festly, the pétitions are ail alike, or substantially alike, and must set 
forth, among other things provided, a gênerai description of the pur- 
poses of the contemplated improvement and what territory is to be in- 
cluded in the proposed district. It is true that a similar or duplicata 
copy of the main pétition might be filed, say, the day before the hear- 
ing on the main pétition, and no spécifie notice will be given on such a 
pétition of its pendency, or the time and place of hearing thereon ; but 
notice of the pendency of the main pétition, and the time and place of 
its hearing, is notice to every landowner within the proposed district of 
the proceedings to include his land, It would make no différence 
whether he had notice on other pétitions filed after notice on the rnain 
pétition was given or not, for there can be no doubt that he had con- 
structive notice when publication was made on the main pétition, of its 
pendency and the time and place of hearing. Complainant's contention 
in this behalf is without merit. 

,[10] 3. The claim that section 34 of the act, second paragraph, pro- 
viding : 

"The appeal shall be from the award of compensation or damages or 
benëfits, or one or more of them, bot from no other part of the decree of the 
coutt" . 

— infringes some (not specified) constitutional right of complainant, 
has no foundation. Inasmuch as the objector has, as already shown. 
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the opportunity of contesting the validity of the law by hearing in the 
common pleas on the questions of public purpose and benefit o£ the act 
and the propriety of establishing the district, and may prosecute error 
if he desires, there seems to be no reason why he should hâve a further 
appeal on that subject when the award of damages or benefits, as the 
case may be, is made. He is given an appeal f rom such award, and may 
hâve a jury to détermine those questions. This is a complète answer to 
complainant's contention. 

[11] 4. The third paragraph of section 12 is complained of as being 
a déniai of the equal protection of the laws in the provision that, if 
"any person or persons object" to the officiai plan, such person or 
persons may file their objections, for which a day for hearing be- 
fore the court must be fixed, and the court shall hear the objec- 
tions, and adopt, reject, or refer back the plan to the board of direc- 
tors. The point is sought to be made that in the first section of the act 
it is said that the term "person," when not otherwise specified, shall 
mean person, firm, copartnership, association, or corporation other than 
county, township, city, village, or other political subdivision, and the 
right of objection is therefore denied ail others except a person or per- 
sons. 

Passing the fact that plaintifï in error in the case in 92 Ohio St. 
215, 110 N. E. 726, hereinbefore referred to, was the county of Miami, 
in which case the validity of the act was sustained, showing that prac- 
tically, at least, the county of Miami could and did prosecute error, if 
it thought, as it did, itself aggrieved, it is only necessary to say in dis- 
posing of this objection that the remedy of injunction in equity is ex- 
tended only to one who may be injured if the remedy is withheld. Even 
if it were true (and we do not intend so to décide) that counties, town- 
ships, cities, and villages could not prosecute error, yet the complainant 
can do so. He can show no irréparable injury, for at law he can re- 
cover for taxes illegally imposed. The Suprême Court of the United 
States hâve declared it to be settled that, although a law may be un- 
constitutional, a party is not entitled to relief by inj unction against pro- 
ceedings in compliance therewith, unless it appears he bas no adéquate 
remedy by the ordinary processes of the law, or that the case f ails un- 
der some recognized head of equity jurisdiction. Inadequacy of reme- 
dy at law exists, they say, where the case made demands préventive 
relief, as, for instance, the prévention of multiplicity of suits or the 
prévention of irréparable injury." Moreover, the complainant, at 
least, is amply protected under the act itself, and he is in no position 
to complain if somebody else is denied relief. Injunction will 
not issue at the instance of a complainant who wiU suffer no injury by 
the acts complained of.^* 

2' Cruickshank v. Bidwell, 176 X7. S. 73, 80, 81, 20 Sup. Ct. 280, 44 L. Ed. 
377, and cases clted. 

28 Tyler v. Judges, 170 U. S. 405, 21 Sup. Ct. 206, 45 L. Ed. 252; Cincinnati 
V. Dexter, 55 Ohlo St. 93, 113, 44 N. E. 520 ; Goodrich .T. Moore, 2 Minn. 61, 
64 (Gil. 49), 72 Am. Dec. 74 ; Adler v. Rnilwav Ce, 138 N. Y. 173, 180, 33 N. 
E. 935 ; Bigelow v. Bridge Co., 14 Conn. 565, 580, 36 Am. Dec. 502. 

245 F.— 32 , . 
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[12] S. The objection is made that section 43, third paragraph, pro- 
viding for a levy upon the property in the district of a tax not to ex- 
ceed three-tenths of a mill on the assessed valuation of the property 
for the purpose of paying the preHminary expenses, and if such ex- 
penses hâve already been paid in whole or in part from other sources 
they may be repaid from the receipts of the levy, is violative of the 
Fourteenth Amendment; but the basis of the claim does not appear. 
However, the straight levy of three-tenths of a mill on the real estate 
for the purposes indicâted is a proper exercise of the power of taxa- 
tion, both under the Constitution of Ohio '* and under the Constitution 
of the United States.'" 

[13] 6. It is claimed that the word "property," in the third para- 
graph of section 43, necessarily means both real and personal property, 
and that personal property cannot be made the subject of an assess- 
ment for the purposes of such an act as this. We are not called on to 
détermine the propriety of this contention, for the reason that the 
Suprême Court of Ohio,*' construing the act, held that the word "tax," 
used in the act, was intended to be "assessment," as that is understood 
in Ohio when spécial and local improvements are contemplated, and that 
the assessment is to be made with référence to benefits and burdens 
upon real estate. If we were disposed to disagree, and we by no means 
intend to be so understood, we are required, nevertheless, to foUow the 
State court in this construction. 

[14] 7. We see no valid objection to that part of section 46 provid- 
ing that, when a landowner has paid the entire assessment in f ull upon 
an appraisement of benefits to his property, he may nevertheless be 
assessed for purposes of maintenance, or that part of section 47 provid- 
ing for additional levies as may be necessary to pay the principal and 
interest of bonds. In principle, this is the same as the three-tenths 
levy for preliminary expenses. 

[15] 8. The objection to that part of section 47 which provides: 

"A party who bas not sought a remedy against any proceeding under thla 
act until after bonds bave been sold or tbe work constructed cannot for any 
cause hâve an Injunction against the collection of taxes or assessments for 
the payment of said bonds" 

— is prématuré. The work has not been constructed, nor the bonds 
sold. When they are, any one who has not sought a remedy against 
any proceeding under the act, and deeming himself injured, may then 
seek an injunction. The court could then détermine whether or not, 
uiider the case made, an injunction should issue. 

We hâve considered, also, the other objections made by complainant 
to the validity of the act, and are of opinion that they are without merit, 
and on the whole case we are satisfied that thé interlocutory injunction 
sought by him should not be granted. It will therefore be denied, at 
complainant's eosts. 

2 9 State ex rel> Franklin County Cohservancy District v, Valentine, 94 
Ohio St. 440, 114 K B. 947. 

so Houck V. Llttle River District, 239 U. S. 244, 254, 264, 265, 36 Sup. Ot. 
58, 60 L. Ed. 266. 

«1 Miami County r. Dayton, 92 Ohio St. 215, 110 N. E. 72& 



THE KICHARD F. TOUNQ 499 

THE RICHARD F. YOUNG. 
(District Court, E. D. Virginia. June 16, 1917.) 

1. TOWAGE <S=>11(1) — IX)SS OP TOW — LlABILITY OF TUQ. 

A tug proceeding to sea from Norfolk in February with three heavlly 
laden coal barges in tow held in fault for the loss of two of the barges, on 
the ground tliat: (1) She was not buUt nor equipped for océan service of 
tlie lùnd undertaken ; (2) she commenced the voyage in threatening 
weather wlth knowledge of storm warnings, and passed out to sea through 
the Capes when weather conditions were such that prudent navigation 
requlred her to seek shelter; (S) her offlcers and crew dld not hâve the 
requisite knowledge, expérience, and abllity to handle such a tow in a 
safe manner; (4) those in charge did not exercise the degree of pru- 
dence and caution requlred by good seamanshlp after leavlng the Capes, 
in that they took a course outside of that usually taken by coastwlse ves- 
sels, when they should hâve kept as much as possible under the lee of the 
land in view of the northwest gale ; and (5) at the tlme of the breaking of 
one of the steering cables from inhérent weakness, which was the immé- 
diate cause of the disaster, they failed to exercise proper care for pro- 
tection of the barges by anchoring the same and standing by, and that 
such faults were concurrlng causes of the loss and rendered the tug 
llable therefor. 

2. TowAQE iS=>ll(l) — Loss or Tow — Défense of Inévitable Accident. 

To enable a towing tug to successfully interpose the défense of in- 
évitable accident in a suit for loss of its tow, it must itself hâve been 
free from fault. 

3. Shipping <®=520Ô(2) — Limitation of Liabilitt — Tua Owner — Loss of Tow. 

The owner of a tug held, under ail of the facts, entitled to a limitation 
of llability as against claims for the loss of barges In Its tow and their 
cargoes. 

4. Salvage <g=334 — OoMPBavsATiON — Salving of Babge Abandoned by Tug. 

A tug worth $70,000 held entitled to a salvage award of $1,450 for 
towing into port a coal-laden barge worth with its cargo $55,000, found 
anchored at sea after having been cast ofE by its towing tug, and in a 
perilous position ; the services requirlng 16 or 17 hours. 

In Admiralty. In the matter of the pétition of Henry Crew, owner 
of the steam tug Richard F. Young, for Hmitation of liability. Also, 
libel by the owner of the tug John F. Lewis against barge No. 7 for 
salvage services. Decree in favor of damage claimants, but granting 
limitation of liability. Also, decree in favor of the lyewis. 

Foley & Martin, of New York City, and Hughes & Vandeventer, 
of Norfolk, Va., for petitioner Henry Crew. 

Blodgett, Jones, Burnham & Bingham, of Boston, Mass., for cargo 
owners and barge No. 7. 

Lewis, Adler & Laws, of Philadelphia, Pa., and John W. Oast, Jr., 
of Norfolk, Va., for tug John F. Lewis. 

Duncan & Mount, of New York City, for barge Shamokin. 

Edward R. Baird, Jr., of Norfolk, Va., for barge J. Carlton Hudson. 

WADDILL, District Judge. On the moming of the 18th of Feb- 
ruary, 1916, the tug Richard F. Young took in tow at Norfolk, Va., 
bound for Providence, R. L, the barges J. Carlton Hudson, the 

£=;9For otber tases see same toplc & KET-NUMBSR in ail Key-Numbered DisesU & Indexes 
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Shamokin, and the Rockland, and Rockport Lime Company's barge 
No. 7, each laden with coal ; the tow being made up in Ûie order 
named. The tug and tow proceeded on their course, and encountered 
heavy weather early on the night of the 18th, which grew worse as 
the night .advanced, and on the early morning of the 19th, when some 
distance off Hog Island, the weather, increased in severity so much 
that the Young, in endeavoring to protect its tow, broke its port 
steering cable ; whereupon, she signaled to the barges to anchor, which 
the two last named did, and, the Hudson failing to anchor, the tug 
endeavored to put into Hog Island with her, but, when some distance 
away, the barge while in a sinking condition was eut loosç and sud- 
denly foundered. The tug then retumed to Newport News, and a 
revenue cutter towed the Shamokin into Lynnhaven Inlet, where she 
subsequently sank and proved a total loss, and barge No. 7 was towed 
into Newport News by the tug John F. L,ewis. 

Sundry libels were thereupon filed against the Young by the own- 
ers df the barges, the cargo owners, and for persons who had lost their 
lives by the sinking of the barge Hudson ; and this proceeding, seek- 
ing to limit the liability of the tug, was duly filed. 

The Young allèges that the accident happened without fault, neg- 
lect, or want of care on her part; that the loss, damage, and injury 
was occasioned without the privity or knowledge of the libelant-peti- 
tioner; and that claims filed, or to be filed, against the Young, grow- 
ing eut of the accident, exceed in amount her value and that of her 
pending freight money, and the value of petitioner's interest therein 
at the time of and immediately after the accident; and that the tug 
and freight money was not of greater value than $37,000. 

Owners of the respective barges, of the cargoes, and for death 
iosses, filed their claims and answers to the pétition for limitation of 
liability, denying generally the averments of the said pétition, and 
aver that the barges \'^ere seaworthy, well found and equipped, and 
were ail without fault or négligence or want of care on their part, 
and that the loss in question was solely due to the fault and nég- 
ligence of the tug Young, and those in charge of her navigation, and 
particularly that the Young was not in charge of a compétent mas- 
ter, and was not properly officered, manned, tackled, appareled, 
and equipped; that she left Norfolk in threatening weather, and in 
disregard of storm signais ; that she passed Old Point in threatening 
weather, and in disregard of the storm signais there ; that she passed 
the Capes during a storm, and disregarded storm signais there, ail of 
which good seamanship would hâve warned her navigators not to do ; 
that she navigated on an improper and unsafe course, going outside 
of the usual track of coastwise vessels,- and failed to keep under the 
lee of the land ; that she did not proceed to a safe anchorage with the 
barges before the storm became too heavy; that she did not keep her 
tow under proper control ; that her steering cable was not of sufficient 
pDwer or strength ; that her machinery was not in proper order. and 
good condition; that she was unseaworthy; that she towed the barges 
in an improper, négligent, and careless manner; that she improperly 
abandoned her tow, and made no effort or attempt to sàfeguard the 
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barges and crews of the barges either before or after abandoning 
them ; and that she took a towage service which the tug was incapable 
of performing; that, upon the Young's steering cable parting, she 
hauled around offshore, and the barges fell into the trough of the sea, 
endangering their colliding one with the other; that, while in this 
condition, she signaled for the hawsers to the barges to be cast off, 
and caused the Shamokin and barge No. 7 to be set adrift, and aban- 
doned them without offering or trying to assist them in their extrem- 
ity; that the tug and the Hudson in a little while disappeared, going 
in the direction of the Capes, and the Nepos, a Norwegian steamship, 
took ofï the crew of the Shamokin, and safely landed them in Norfolk, 
and the barge was picked up by a revenue cutter and taken to Lynn- 
haven Inlet, where she sank, and was a total loss; that, after barge 
No. 7 was abandoned, she anchored near where she was cast off, and 
there remained until the moming of February 20th, when she set her 
sail, and sailed in towards the land, and again anchored, and in the 
afternoon of that day she was taken by the tug John F. Lewis and 
towed to Norfolk; and while proceeding towards the Capes, in tow 
of the Young, the Hudson foundered and became a total loss, and ail 
of her crew were drowned. 

[1] An unusual amount of évidence was taken, both by déposition 
and orally before the court, and there is much conflict as to many 
material matters bearing upon the merits of the controversy. The 
court's conclusion, having regard to the measure of duty imposed up- 
on the tug, namely, to exercise reasonable skill and care in everything 
relating to the work until it was accomplished (The Margaret, 94 
U. S. 494, 24 L. Ed. 146; The Alabama [D. C] 114 Fed. 214), and 
to the fact that the burden of proof is upon the tow to establish fault 
on the part of the tug, is that the fault of the latter has been estab- 
lished, as shown by the foUowing findings, viz. : 

First. That the tug was neither built nor equipped nor intended for 
océan service of the character in which she was employed at the 
time of the accident. That she was built as a pleasure or passenger 
boat, for harbor service, and towing in inland waters only. That 
the service in which she was engaged at the time was that of tow- 
ing three ocean-going barges, heavily laden with coal, en route from 
Norfolk to Providence. That the tug was equipped with a bronze 
tiller or steering cable, instead of a steel one, which while useful in 
the harbor and inland waters, by reason of its durability, pliableness, 
and freedom from corrosion in sait water, was, by reason of its lack 
of strength, it being but one-half as strông as a steel cable, unsuited 
for a seagoing service of the kind in which it was being used, in a 
storm. That the bronze cable parted upon encountering a severe strain 
of considérable duration, such as might hâve been expected on a voy- 
age of the character undertaken, which culminated in the breaking up 
of the tow, and in large measure caused the disaster complained of 
by the owners of the barges, and cargoes, and those affected thereby. 

Second. That, the tug took its tow out in threatening weather con- 
ditions, with knowledge of storm warnings, which àt least showed 
the lack of prudence and caution that good seamanship reqùired, and, 
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in the resuit of this case, cannot be said not to.have entered into the 
causes that brought about the disaster. The barometer had been be- 
low normal for 24 hours. Storm signais at Old Point and the Capes 
were displayed, which, taking into account the size and character 
of the tow, and the power of the tug, should hâve admonished 
her navigators not to hâve gone to sea when they did, but to hâve 
exercised the prudence that many other masters did, by vi^aiting with 
their tows until the weather conditions became more favorable. 

Third. That the tug, at the time of the accident, was not in com- 
mand of officers and a crew possessing the requisite knowledge, ex- 
périence, and ability to handle in a safe manner a tug and tow of the 
size in^ question, in a storm at sea of the character encountered. Nei- 
ther the master nor the mate of the tug were examined as witnesses, 
and the second mate, who was examined, seems to hâve been the 
spécial représentative of the owner on board of the tug, and largely 
directed the ship's navigation. He held master's license for inland 
waters only, and he was technically acting in the capacity of second 
mate on the trip. Several of the crew were evidently unused to océan 
voyages, and, when subjected to the hazards and hardships of the 
storm, became incapacitated, one from cramps, and several from sea- 
sickness. 

Fourth. That those in charge of the navigation of the tug did not 
exercise the degree of prudence and cautiop that good seamanship re- 
quired on the voyage af ter leaving the Capes, in that they navigated on 
a course which took them outside of the ordinary course for coastwise 
vessels, passing considerably to the outside of Winterquarter Light, and 
found themselves, at the time of the accident, some 32 miles or more 
to the eastward of the lightship, when they should, especially in view 
of the weather conditions, including a gale from the northwest, and 
the character of the tug and tow, hâve kept under the lee of the land, 
where they would hâve been subjected to much less hazard. 

Fifth. That the navigators of the tug, at the time of the accident, 
failed utterly to exercise the degree of care required of them, in that, 
upon the indication of the violence of the storm becoming apparent, 
the tug should hâve heàded to windward inshore, and, if possible, as 
could most probably hâve been donc, taken ihe entire tow into 
smoother waters, and held it intact. That upon the steering gear part- 
ing, and finding themselves unable in any way to repair the break, ei- 
ther because of weather conditions, or failure to hâve an extra cable 
and other steering appliarices at hand, they should hâve caused ail 
three of the barges to be eut loose, and corne to anchor, and attempt- 
ed to stand by to protect them, which they could hâve done by keep- 
ing the Young's head to the wind, notwithstanding her broken steer- 
ing gear ; and certainly should not hâve attempted to take the Hudson. 
in the trough of the sea, and tow her for two hours, until she founder- 
ed, after it was known she was disabled, and should hâve come to 
anchor. 

[2] The contention that the occurrence was the resuit of inévitable 
accident cannot be maintained. To enable the tug to interpose this 
défense, it must itself hâve been free from fault. The Maryland (D. 
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C.) 182 Fed. 829, 831, 832, and cases cited. Nor does the évidence 
warrant the suggestion that the bronze tiller rope broke f rom latent de- 
fects; but rather, on the contrary, that it gave way from lack of 
inhérent strength to vvithstand the strain made upon it. 

The court's judgment is that the Young was clearly at fault in the 
particulars above enutnerated ; and that, while perhaps no one of 
them would of itself hâve brought about the disaster, combined to- 
gether they clearly did so, without fault on the part of the tow, and, 
as a conséquence, the Young should be held solely responsible for the 
losses sustained. 

[3] This brings us to the question of the right of the owner of the 
tug to claim the benefit of limitation of liability prescribed by the act 
of Congress applicable in such cases; and the conclusion of the 
court is that, while there is considérable testimony tending to show 
that this exemption should be denied, still, upon the whole case, the 
relief sought should be granted. The négligence of the tug's navi- 
gators, and other acts and omissions of theirs, in connection with the 
voyage, and which entered into the happening of the accident, to which 
the owner was not privy, and of which he had no knowledge, and 
as to which knowledge should not be imputed to him (The Alola [D. 
C] 228 Fed. 1006), entitled him to the exemption claimed. 

[4] At the trial of this case, the claim of the owners of the tug 
John F. Lewis for salvage for bringing in barge No. 7 was by consent 
heard in this proceeding and submitted to the court. The petitioner 
claims $2,750. The value of the salved property was $55,000, and 
the value of the John P. Lewis, $70,000. The time taken in the serv- 
ice of towing her in consumed 16 to 17 hours. The barge at the time 
it was salved was in a perilous condition. The court believes, under 
the circumstances, that a fair award, having regard to the principles 
applicable to salvage, would be $1,450. 

A decree in accordance with the f oregoing views will be entered up- 
on présentation. 
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In re BAIRD. 

(District Court, D. Delaware. June 26, 1917.) 

No. 291. 

1. Insurance <S=»207(1) — :Life Insurance — Polioies — ^Assionjcent. 

A provision in a life policy that no assignment should be of any force 
or elïect, unless made in writing and recorded by tlie compauy in ita 
books, is intended for the protection of tlie coinpany in maklng payments 
of Insurance, but does not alfect tUe force or validity, as agalnst the 
insured, of any contract between the insured and a third person as to 
the ultimàte receipt and enjoyment of the proceeds of the policy. 

2. Insubance <®=>208 — IiIFe Policieb — ^Puédges. 

A policy of life Insurance may be validly pledged by dellvery, elther 
with or without a written transfer. 

3. Bankruptoy <g=161(l) — Assignments — Validity. 

A bona flde assignment or pledge of life polieies, executed by a bank- 
rupt several years prier to the fillng of a pétition in bankruptcy, cannot be 
set aside, though he be adjudicated a bankrupt. 

4. Insurance tS=211 — Life Policjès— Assignment — Effect. 

Life policles declared that no assignment should be of any force or 
effect, unless in writing aud recorded by the Company on its books. 
Insured, who was indebted to his wife and sister, executed similar in- 
struments, asslgning or purporting to assign one policy to his sister ana 
another to his wife. The two instruments were similar, being entitled 
"Assignment, Condltional upon Death Prier to Maturity of Policy and 
the Survival of the Assignée," amd reciting that for value recelved the 
insured transferred and set over to his sister (or his wife) ail his right, 
title, and interest in a numbered policy, provided that the policy should 
become payable by reason of his death prior to the date when the en- 
dowment should hâve matured, and that tlie assignée should survive 
the insured. The Insured expressly reserved the right to revoke the 
assignments at any tlme by lillng with the company an instrument of 
revocation duly executed. under his hand and seal. The assignments 
were filed with the company and recorded on its books, but were not de- 
livered to the assignées. Some time thereafter the insured dellvered 
to his sister the two policles ; the sister executlng a receipt, reciting the 
dellvery of the two policles as security for his indebtedness to her, and 
also as trustée for his wife. Uetd that, though the receipt reclted that 
the sister and the wife were beneficiaries of the policies, and though the 
assignments were iiivalld as agalnst the Insurance company, neverthe- 
less, between the insured and his wife and sister, there was a valid pledge 
of the policles as collatéral security. 

5. Evidence ©=o397{3) — Paeol JjVidence Rule — Admissibilitt. 

In such case, as the assignments were intended only to operate in case 
of the insured's death before maturity of the policies, and in event that 
the assignée survived him, paroi évidence as to the giving of the pledge 
was admissible, not being offered to contradict or vary any written cou- 
tract. 

6. Bankbuptct i®=5250(1) — Pkoceedings — Dutt of Trustée. 

As Bankr. Act July 1, 1S9S, c. 541, § 70a, 30 Stat. 565 (Comp. St. 1916, 
§ 9654), déclares that, when any bankrupt shall hâve any Insurance 
policy, which has a cash surrender value payable to himself, his estate, 
or Personal représentatives, he may, within 30 days after the value has 
been ascertained, pay to the trustée the sums so ascertained, and continue 
to hold aud carry such policy free from the claims of creditors, but 
otherwise the policy shall pass to the trustée as assets, It Is the duty of 
the trustée in such case, on dellvery of the policies, to receive from the 
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■banknipt or collect from the insurance company the surrenfler value of fixa 
poUcles, which were payable to the bankrupt or his estate ; the pledgees 
being unable to collect the same, but the pledge being valid as between 
the bankrupt and themselves. 

In Bankruptcy. In the matter of the bankruptcy of Robert S. 
Baird. Pétition by Grâce Baird and the Wilmington Trust Company, 
trustée in lunacy of Mary H. Baird, to review orders of référée. 
Orders set aside. 

Herbert H. Ward, of Wilmington, Del., for claimants. 
William S. Hilles, of Wilmington, Del., for excepting creditors. 

BRADFORD, District Judge. Grâce Baird and the Wilmington 
Trust Company, trustée in lunacy of Mary H. Baird, hâve petitioned 
for the review of certain orders of the référée in the matter of Robert 
S. Baird, bankrupt. The petitioner Grâce Baird made and filed Novem- 
ber 11, 1915, a proof of claim against the estate of the bankrupt in the 
sum of $31,500. It is alleged in the proof of claim that the petitioner 
holds as partial security for the repayment of the said debt a paid up 
policy of life insurance of the Provident Life and Trust Company of 
Philadelphia on the life of the bankrupt of the face value of $10,000, 
but of a présent surrender value of about $7,525, issued December 19, 
1902, being No. 101,001. Exceptions were filed by a créditer of ilie 
bankrupt to the above proof of claim, in which it was in substance al- 
leged that whatever value there might be in the said policy of insurance 
"belongs to the estate of the said Robert S. Baird, and not to the said 
Grâce Baird," and further, that the said policy should be assigned to the 
trustée in bankruptcy. The référée, September 22, 1916, allowed the 
proof of claim made by the petitioner as an unsecured claim, but limit- 
ed it to the sum of $16,010.42, being $14,500 together with interest 
thereon until the date of the filing of the pétition in bankruptcy; and 
ordered that the petitioner deliver or cause to be delivered to the trus- 
tée in bankruptcy as part of the assets of the bankrupt's estate the said 
insurance policy. The référée failed to find that there was any pledge 
of the said policy of insurance to Grâce Baird as collatéral sôcurity 
for the indebtedness due to her from the bankrupt "sufficient to secure" 
to Grâce Baird "the présent value and benefits" of the said insurance 
policy. It appears from the findings of the référée and is admitted by 
counsel on both sides that Grâce Baird bas a valid claim against the 
estate of the bankrupt for the sum of $14,500, with interest thereon to 
the date of the filing of the pétition in bankruptcy. 

The petitioner Wilmington Trust Company, trustée for Mary H. 
Baird, made and filed December 24, 1915, a proof of claim against the 
estate of the bankrupt in the sum of $26,000, alleging a preferential 
right to the same as against gênerai creditors as representing a trust 
f und belonging to Mary H. Baird, and further alleging that the petition- 
er holds as partial security for the repayment of the said debt a policy 
of life insurance of the above mentioned insurance company on the life 
of the bankrupt of the face value of $30,000, and of a présent surren- 
der value of about $19,906.76, issued August 13, 1903, being No. 105,- 
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850. Exceptions were filed by a creditor of the bankrupt to the above 
proof of claim in which the existence of the alleged preferential right 
was denied, and it was alleged that the last mentioned policy of insur- 
ance did not belong to Grâce Baird or Mary H. Baird, but that the same 
and any amount due thereon should be turned over to the trustée in 
bankruptcy to be administered as part of the bankrupt estate. It f ur- 
ther appears from the findings of the référée that it was agreed by coun- 
sel on both sides that no préférence attached or applied to the claim 
made by the Wilmington Trust Company, trustée for Mary H. Baird, 
for the sum of $26,0Œ), and that its status, if a valid demand, was that 
of a gênerai daim. The référée has found that the Wilmington Trust 
Copipany, as such trustée, has a valid gênerai claim against the estate 
of the bankrupt in the said sum of $26,000, amounting with interest to 
the date of the filing of the pétition in bankruptcy to $31,078.66. The 
référée, however, failed to find that the life policy No. 105,850 had been 
validly pledged by the bankrupt as collatéral security, and, as in the 
case of policy No. 101,001, he accordingly ordered that it be delivered 
by the Wilmington Trust Company, trustée as aforesaid, to the trustée 
in bankruptcy as part of the estate of the bankrupt. No exception has 
been taken to the finding by the référée of the validity of the two above 
mentioned claims of $14,500 and $26,000, with interest, as gênerai 
claims against the bankrupt's estate; nor has there been any pétition 
for review by the trustée in bankruptcy, or any creditor of the bank- 
Tupt. The validity of those demands as gênerai claims, theref ore, must 
be considered as admitted. The whole controversy in the case has in 
substance been narrowed to the question whether there was a valid 
pledge of the two policies of Insurance or either of them as collatéral 
security for the payitnent of the indebtedness of the bankrupt. 

[1-4] The bankrupt, December 19, 1902, took out a life endowment 
policy, being No. 101,001 of the above mentioned insurance corppany, 
in the sum of $10,000, payable to the bankrupt or his assigns December 
19, 1922, provided the bankrupt should be living at that date, but, in 
the event of his death bef ore that date, to his executors, administrators 
or assigns, \yitfain sixty days after due notice and satisfactory proof of 
death. The policy called for the payment of ten annual premiums, 
December 19, in each year. The bankrupt, August 13, 1903, also took 
put a life endowment policy, being No. 105,850 of the same company, 
in the sum of $30,000, payable to the bankrupt or his assigns August 
13, 1933, with a proviso and condition similar to that contained in the 
first mentioned policy. Each of the two policies contained a provision 
that when the policy 

"becomes a claim either by maturlty of the endowment or by prier decease of 
the person whose life is insured, the person entltled to recelve it may elect 
to take the amount due under the policy at the tlme in one sum or hâve the 
amount paid to hlm or her in equal annual instalments for 10, 15, 20, 25 or 
30 years, with the further privilège of termlnating the payment of the 
instalments at any subséquent annlversàry of the date of the instalment cer- 
tlflcate issued lii place of the original poUey, and receiving in lieu of the in- 
stalments then unpald the équivalent on the basis set forth in the foUowing 
table, whlch is caleulated os for $10,000 insurance." 
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Each of the policîes also contained a "condition" or ''agreement" 

that : 

"Xo assignraeiit of this policj' shall be of any force or effect nnless made In 
writing, and recorded by the corapany on its booUs." 

This. provision is intended for the protection of the insurance Com- 
pany in making payment of the insurance ; but cannot affect the force 
or validity as against the assured of any contract between the as- 
sured or his représentatives or assigns and a third person touching the 
ultimate receipt and enjoyment of the insurance moneys. It appears 
that the bankrupt signed, sealed and acknowledged, November 10, 1911, 
a paper in the foUowing words, letters and figures : 

"Assignment, Conaitional upon Death Prlor to Maturity of PoUcy, and the 
Survlval of the Assignée. 

"For value received, I hereby transfer, assign and set over unto my sister. 
Grâce Baird, aud her assigns, ail my rlght, title and Interest in PoUcy of In- 
surance issued by ïhe Provident Life and Trust Company of Philadelphla, 
No. 101001 dated 12th mo. 19th 1902, and ail advantages to be derived there- 
from: Provlded, the said Policy shall become payable by reason of my death 
prlor to the date when the endowment would hâve matured ; and Provlded 
also that the sald assignée shall thea survive me, otherwise ail rlght, tltle 
and interest In the said Policy is to revert to me, as f uUy as if thùs assignment 
had never been made. 

"I hereby reserve the rlght to revoke this assignment at any tlme durlng 
my Ufe by filing with the Company an instrument of revocation duly ex- 
ecuted under my hand and seal. 

"VVitness my hand and seal, this tenth day of November, 1911. 

"The words 'I hereby reserve the ris;ht to revoke this assignment,' etc., 
inserted before signing. [Signed] Robert S. Baird. [Seal.] 

"Sealed and delivered In présence of 
"[Signed] Abbye Homsby. 
"fyigned] Thomas K. Porter. 
"[Signed] Frank Sheppard." 

It further appears that on the same day, November 10, 1911, the 
bankrupt signed, sealed and acknowledged another paper, purporting 
to be an assignment of policy No. 105,850 to Mary H. Baird, his wife. 
This paper contained conditions similar to those appearing in the pa- 
per purporting to be an assignment to Grâce Baird and certain other 
conditions not material to consider in this connection. Both of thèse 
papers, termed assignments merely for the purpose of identification, 
were filed •with the insurance company and recorded on its books 
November 13, 1911, and certified copies were deHvered to the bank- 
rupt and until July 3, 1912, were retained by him in his possession un- 
known to his sister and wife. At the time of the signing, sealing and 
acknowledgment of the assignments the bankrupt was indebted both 
to Grâce Baird and to Mary H. Baird. The assignment to Grâce Baird 
does not mention or suggest the idea of collatéral security. It pur- 
ports to be a conditional assignment, subject to revocation at pleasure, 
of the right to receive and enjoy the amount of the insurance, if the 
same should become payable by reason of the death of the bankrupt 
prior to the maturity of the same, and if his sister should survive 
him at the date of such maturity. Otherwise the assignment should 
hâve no effect. On its face it indicates an intention on the part of the 
bankrupt that his sister should hâve the benefit of only what he could 
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not personally enjoy under the terms of the insurance policy, rather 
than an intention to secure the payment of his indebtedness to her, and 
thus to deprive himself of the personal enjoyment of any right he niight 
hâve under the policy during his lifetime. Should the conditions of 
the assignment be satisfîed Grâce Baird was to receive the amount of 
the insurance absolutely for her own benefit, and not merely by way 
of collatéral security for the payment of his indebtedness to her. And 
tlie instrument contained an authorization and direction to the in- 
surance Company in that behalf. Its purpose, so far as the rights of 
the Company were to be affected, was to protect it in making settle- 
ment of the insurance claim. But while the paper did not on its face 
either expressly or by implication refér to the subject of collatéral 
security, it is beyond question that had a delivery of the insurance 
policy been made to Grâce Baird under such an instrument coupled 
with an agreement or undertaking, oral or in writing, between the 
assignor and assignée that the policy should be held by way of col- 
latéral security, subject to the specified conditions for the payment 
of indebtedness of the former to the latter, the transaction would hâve 
constituted as against the assignor a valid pledge of the policy as col- 
latéral security, however inadéquate by reason of such specified con- 
ditions such security might prove. Similar considérations apply to 
the assignment by the bankrupt to Mary H. Baird of policy No. 105,- 
850. Until July 3, 1912, neither of the assignments nor a copy was 
delivered to Grâce Baird or Mary H. Baird, nor did they bave any 
knowledge of their exécution or existence ; nor until that time were 
the policies of insurance mentioned in such assignments delivered to 
them or either of them. The original assignments remained in the 
possession of the insurance company and until that time tlie copies 
together with the policies were retained by the bankrupt. It appeared 
from the record of the proceedings before the référée as certified to 
this court that July 3, 1912, Grâce Baird gave to the bankrupt a re- 
ceipt as f ollows : 

"July P,vd, 1912. 
"Beceived of uiy brother Robert S. Baird insurance policy #101,001 Jn 
the Provident I^ife and Trust Co. for $10,000, fully paid up and in whicli I 
am tteneflcinry as security for his Indebtedness to me ; also as Trustée for 
his wife, policy #105,850 In the Provident Ute and Trust Co. for $30,000, 
fully paid as security for his indebtedness to his wife Mary H. Baird, in 
which policy she is beneticiary. [Signed] Grâce Baird." 

At the time of the signing of the receipt policy No. 101,001 to- 
gether with the copy of its assignment was delivered to Grâce Baird 
on her own account as collatéral security, and policy No. 105,850 to- 
gether, with the copy of its assignment was delivered to her as trustée 
for Mary H. Baird as collatéral security. The receipt of July 3, 1912, 
indicates more than the mère fact of receipt of the policies. It was 
prepared or caused to be prepared by the bankrupt and was given to 
and retained by him, and is potent évidence that he delivered the pol- 
icies as collatéral security for the payment of his indebtedness to his 
sister and wife respectively. It is true that there was a literal in- 
accuracy in the statement in the receipt that his sister and wife were 
beneficiaries in the policies respectively; but I attach no importance 
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to this circumstance in view of the fact that, at the same time the 
policies were delivered by the bankrupt to his sister individually and 
as trustée for his wife, the certified copies of the assignments of No- 
vember 10, 1911, were also delivered. It was not unnatural in view 
of those assignments to refer to his sister and his wife as beneficiaries 
in the policies. There was a further inaccuracy in the receipt in that 
it referred to the two policies as being fully paid up, the fact being 
that while policy No. 101,001 was then fully paid up, policy No. 
105,850 then lacked one annual premium of being so paid. This error, 
however, was whoUy immaterial, the receipt clearly identifying by 
number the policies intended to be pledged as collatéral security. A 
policy of life insurance may be validly pledged by delivery, either with 
or without a written transfer. Jones on Collatéral Sec. § 145. The 
delivery by the bankrupt July 3, 1912, of the poHcies of insurance to 
Grâce Baird on her own account and in trust for Mary H. Baird 
respectively was not invalidated by the provisions of the bankruptcy 
act, as it occurred several years prior to the filing.of the pétition. The 
évidence excludes ail idea of fraud in connection with such delivery 
of the policies. I find nothing in their terms or conditions to nullify 
the effect, as against the bankrupt, of a delivery of the policies in pledge 
as collatéral security. Each of the policies contains various provi- 
sions that on non-compliance with certain conditions it shall be "null 
and void." But while it is provided that no assignaient of the policy 
"shall be of any force or effect unless made in writing, and recorded 
by the company on its books," there is no provision expressly or by 
implication avoiding the policy for or by reason of the making of 
an assignment or pledge thereof not so recorded, or attempting so to 
do. On the assumption that an assignment or pledge of the insur- 
ance policies not in accordance with their conditions would not be 
valid as against the insurance company, I can perceive no ground on 
which it can be held that the bankrupt was incapacitated from deliv- 
ering the policies to Grâce Baird on her own account and as trustée 
for Mary H. Baird as collatéral security for the payment of his in- 
debtedness, thereby working an équitable assignment of them to her 
for that purpose, good as between him and her, though invalid as be- 
tween the insurance company and him or her. 

[5] Much stress is laid by the counsel for the trustée in bankruptcy 
upon the proposition that if the taking by the bankrupt of the receipt 
of July 3, 1912, and the delivery by him on that day to Grâce Baird, 
individually and as trustée, of the insurance policies together with 
the assignments thereof of November 10, 1911, were intended to hâve 
any other effect than that of those assignments, it would constitute 
an attempt to vary instruments in writing by paroi or oral évidence in 
violation of the raies of law. This position I deem untenable. The 
term "contract" is a misnomer as applied to either of the assignments 
of November 10, 1911, when viewed as between the bankrupt and 
Grâce Baird or Mary H. Baird. They were executed by the bank- 
rupt and recorded on the books of the insurance company without the 
procurement or knowledge of the assignée. The assignments were 
not, nor were copies of them, delivered to the assignées, nor had they 
or either of them any knowledge of their exécution save as derived 
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from the copies handed to Grâce Baird by the ,oaiikrupt together with 
the policies of jnsurance July 3, 1912. It is true there was a 
possibility tliat the assignments might hâve enured to the benefit of the 
assignées under and subject to the conditions and limitations ex- 
pressed in them. But that resuit would not hâve been due to any con- 
tractual relations between the bankrupt and Grâce Baird or Mary 
H. Baird with respect to the policies, but solely to the désignation by 
the bankrupt to the insurance company of his sister and wife as the 
persons to whom, subject to such conditions and limitations, the in- 
surance money should be paid, without liability on the part of the in- 
surance company. To suppose that either the bankrupt or Grâce 
Baird, with an understanding of the nature and provisions of the as- 
signments of November 10, 1911, expected or intendedthat they should 
constitute the only collatéral security for the payment of his indebted- 
ness to her on her own account or to her as trustée for Mary H. Baird 
is to suppose a palpable absurdity. Grâce Baird July 3, 1912, had no 
possible pecuniary interest in the assignment of policy No. 101,001 
for the reason that the policy had then fuUy matured during his life- 
time; the assignment, as before stated, containing the following pro- 
visos : 

"Provlded, the sald policy sliall become payable by reason of my death 
prior to the date when the endowment would hâve matured; and provlded 
also that the said assignée shall then survive me, otherwlae ail right, tltle 
and interest in the said policy is to revert to me, as fuUy as if this assign- 
ment had never been made." 

The assignment of policy No. 105,850 contained similar provisos. 
It is true that July 3, 1912, the later of the two policies had not fully 
matured; but it lacked the payment of only one annual premium, and 
in point of fact it fully matured during the lifetime of the bankrupt. 
It would be the height of unreason to attribute to the bankrupt or 
Grâce Baird any idea that either of the assignments should or could 
be reiied upon as constituting the only collatéral security for the pay- 
ment of the bankrupt's indebtedness. The inévitable conclusion in 
this connection is that when the two policies were received by Grâce 
Baird from the bankrupt on her own account and as trustée for Mary 
H. Baird, the two assignments which had been preserved by the bank- 
rupt together with the policies were incidentally handed by him to 
his sister at the time of the delivery of the policies. Had the assign- 
ments or either of them been deemed or interided to serve as collatéral 
security, undoubtedly sortie référence would hâve been made in the 
receipt given by Grâce Baird to the bankrupt on that occasion. But 
while the receipt is wholly silent upôn that point, it expressly refers 
to the two policies as being received as collatéral security. Some of 
the oral évidence touching the purpose and eflfect ofthe assignments 
of November 10, 1911, and of the delivery of the policies in connec- 
tion with the taking of the receipt for them July 3, 1912, is not un- 
naturally lacking in scientific accuracy, coming as it did from the bank- 
rupt and Grâce Baird. But when considered as a whole and after due 
allowance for the absence of professional knowledge of the law on 
their part it is, I think, such as to leave no doubt of the correctness of 
the conclusions so far reached in this opinion relative to the givirig 
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of collatéral security. The évidences of indebtedness of the bankrupt to 
Grâce Baird and Mary H. Baird changed in form after July 3, 1912, 
but its identity has not been affected, and it has been recognized and 
judicially established by the référée. Grâce Baird holds in her own 
right her claim of $14,500, with interest, against the bankrupt and her 
équitable right, as against him, to policy No. 101,001, as collatéral 
security. The claim of Mary H. Baird for $26,000, with interest, 
against the bankrupt and her équitable right as against him to policy 
No. 105,850 as collatéral security, are represented by the Wilmington 
Trust Company as her trustée in lunacy. 

[6] The Bankruptcy Act contains the following proviso to section 
70a: 

"Provided, that when any bankrupt shall hâve any Insurance policy whlch 
has a cash surrender value payable to hiinself, his estate, or personal repré- 
sentatives, he may, witliin thlrty days after the cash surrender value has 
been ascertained and stated to the trustée by the company issuing the same, 
pay or secvu* to the trustée the sum so ascertalned and stated, and continue 
to hold, own, and carry such policy free from the claims of the créditer» 
participatlng in the distribution of his estate under the bankruptcy proceed- 
ings, otherwise the policy shall pass to the trustée as assets." 

On the assumption that under the conditions of the policies their 
delivery in pledge by the bankrupt July 3, 1912, was inoperative as 
against the insurance company, such pledge did not avoid the policy, 
and I perceive no reason why the pledge was not good as against the 
bankrupt by way of collatéral security for his indebtedness, and equally 
as against the trustée in bankruptcy. The policies passed, subject to 
the provisions of section 70a, to the trustée in bankruptcy, but subject 
also to the indebtedness for which they had been pledged. The claim- 
ants, being unable to collect the surrender value of lïie policies 'from 
the insurance company, it is proper that the trustée in bankruptcy who 
represents his creditors and is subject to the direction of the court in 
thé administration of the bankruptcy estate, be directed on the delivery 
to him by the claimants of the two policies for that purpose, to receive 
from the bankrupt or collect from the insurance company such sur- 
render value and apply the proceeds to the payment of the indebtedness 
of the bankrupt to them. Grâce Baird and the Wilmington Trust Com- 
pany, trustée in lunacy for Mary H. Baird, are each entitled to an 
order setting aside and vacating the order of the référée requiring that 
the policies of insurance held by them respectively be turned over . 
to the trustée in bankruptcy as part of the bankrupt's estate, and di- 
recting that the trustée in bankruptcy forthwith secure from the in- 
surance company an ascertainment and statement of the cash surrender 
value of the policies held by them respectively as of the date of the 
filing of the pétition in bankruptcy (Everett v. Judson, 228 U. S. 474, 
33 Sup. et. 568, 57 L. Ed. 927, 46 E. R. A. [N. S.] 154), and provid- 
ing that unless the bankrupt shall within thirty days next after the 
trustée in bankruptcy shall secure such ascertainment and statement. 
pay or secure to Ûie trustée in bankruptcy the sum so ascertained and 
stated, to be applied toward the payment of the demands of the claim- 
ants respectively, for the payment of which those policies were pledged 
as collatéral security, the trustée in bankruptcy shall, with ail conven- 
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ient speed, co-operate with the claimants in securing from the insur- 
ance Company the cash surrender value of the two policies and apply 
the same to the payment of the said claims. 

An order in accordance with this opinion may be prepared and sub- 
mîtted. 



In re GOI/UB. 

(District Court, D. Massachusetts. July 23, 1917.) 

No. 24451. 

t. Bankkuptct <S=»228 — Review or Refebee's Findings. 

On review of an order of a référée In bankruptcy, his findings, not 
apparently erroneous on the face of the report, are final, where the 
évidence is not reported. 

2. Sales <S=a52(7) — Fbaud — Evidence — Intent Not to Pat. 

While it will nsually be Inferred that a person, buying goods on crédit 
when he knows he Is insolvent, dld not expect or Intend to pay for them, 
the intention not to pay is a fact to be established, and the surrounding 
olreumstances may show that the debtor expected and intended to pay 
■for them. 

In Bankruptcy. In the matter of Eoshea Golub, alleged bankrupt 
On review of order of the référée. Order affirmed, and pétition dis- 
missed. 

Stoneman, Gould & Stoneman, of Boston, Mass., for petitioner. 

Harry E. Dubinsky, of Boston, Mass., for bankrupt, 

MORTON, District Judge. [1] The référée has found that the al- 
leged bankrupt "did not get this merchandise with the intent of not 
paying for it," and also "that the claimant had reason to know his 
[the alleged bankrupt's] situation, and that he took his chances in 
shipping part of the goods ordered." Certificate, p. 3. Thèse findings 
<io not appear on the face of the report to be erroneous, and, the 
évidence not being reported, are final. 

[2] They dispose of the controversy. When it appears that a per- 
son who knew he was insolvent bought goods on crédit, it would usual- 
ly be inferred that he did not expect or intend to pay for them. But 
the intention not to pay is a fact to be established, and the surrounding 
circumstances may show that the debtor, when he bought the goods, 
expected to be able to pay for them, and intended to do so. If the 
seller is apprised of the buyer's precarious condition, but notwithstand- 
ing goes on and "takes a chance," a claim that he was def rauded is 
difficult to maintain. 

Order of référée affirmed. 

Pétition dismissed. 

€=3For other cases see same topic & KBT-NUMBBR In ail Key-Numbered Dlgests £ Indexe* 
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GROSCHKE V. ARMOUE FEETILIZER WORKS. 

(Circuit Court of Appeals, Third Circuit. October 26, 1917.) 

No. 2307. 

L Sales <®=î3i2 — Contract by Cobrespondence— Meetino of Minds. 

Correspondence between plaintlff and défendant concerning a sale of 
sulpliate of ammonia, to be sliipped froin England to American ports, held 
to sliow no contract between the parties, because there tiad been no meet- 
ing of tlie minds respecting the length of notice to be given, wlien de- 
llvei-y was deslred at certain ports to whlch there were no regular sailings. 
2. Saxes <S=s23(4) — Offee to Buy and Acceptance. 

A broker, after negotiations wlth plaintifC and défendant respecting a 
sale of sulphate of ammonia to défendant, to be shipped to American 
ports, sent défendant a "buyer note" for exécution, and to be then sent to 
plaintifC for acceptance ; it belng contemplated that the acceptance would 
be evidenced by the exécution of a complementary writing In the form of a 
"seller note" embodying the same terms. The buyer note provided for de- 
livery at "current Atlantic ports," and stated that the buyer was to déclare 
port of arrivai 30 days prior to shipment, exempt ports to whlch there 
were no regular sailings, where buyers were to give 60 days' notice, Be- 
fore this buyer note, as executed by défendant, could hâve reached plain- 
tiff, the broker wrote défendant, stating that plaintlff did not consider Wil- 
mington, N. C, and JacksonviUe, Fia., as current ports, and défendant 
promptly replied, declining to aecept this interprétation of the contract, 
and stating that they could not permit thèse two ports to be left out of 
considération. Défendants reply reached the broker, and plaintlff was 
informed of defendant's position, before plaintift's exécution of the 
seller note. Held, that there was no complète contract, as the minds of 
the parties never met on the question of deliverles to difflcult ports, espe- 
cially vphere plaintifC, after the exécution of the seller note, contlnued ne- 
gotiations respecting deliverles to such ports. 

In Error to the District Court of the United States for the District 
of New Jersey ; Thos. G. Haight, Judge. 

Suit by Emil F. Groschke against the Ârmour Fertilizer Works. 
Judgment for de'fendant, and plaintlff brlngs error. Affirmed. 

Vredenburgh, Wall & Carey, of Jersey City, N. J. (Albert C. Wall, 
of Jersey City, N. J., and Herbert Barry, of New York City, of coun- 
sel), for plaintlff in error. 

Hartshorne, Insley & Leake, of Jersey City, N. J. (Eugène W. 
Eeake, of Jersey City, N. J., of counsel), for défendant in error. 

WOOLLEY, Circuit Judge. This is an action on a written con- 
tract. The question involved is whether the trial court erred in di- 
recting a verdict for the défendant on the ground that the instruments 
sued upon do not constitute a contract between the parties. 

Groschke, the plaintlff, was an exporter of sulphate of ammonia, 
residing in England. 

Armour Fertilizer Works was a corporation, with headquarters in 
Chicago, engaged in the manufacture, and sale of f ertilizers, with 
factories or warehouses at points of distribution on the Atlantic sea- 
board, including Wilmlngton, North Carolina and JacksonviUe, Florida. 
The character of its business was sûch as to require it to purchase raw 

«ssFor other cases se« same toplo & KBY-NUMBER Jn aU Key-Nuintierea Dlgeats & Indexe» 
245 F.— 3.S 
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materîal from distant and widely separated parts of the world and to 
cause it to be assembled in this country at différent times and places 
with an especial regard to the seasons and crops in which its finished 
products were intended to be used, 

Goldsmith was a fertilizer broker with offices in New York. So 
far as the record shows, his relation to the parties was nothing more 
than that of broker, being withôut authority as agent to sgeak for or 
bind either one or the other. His business was to bring the buyer and 
seller together and to transmit from one to the other the terms and 
conditions upon which a contract of sale is negotiated and concluded. 
He therefore appears in this case simply as the médium by and through 
which one party communicated with the other. 

The subject matter of the negotiations or of the contract was the 
purchase and sale of a large quantity of sulphate of ammonia, a costly 
ingrédient used in the manufacture of commercial fertilizers, involving 
terms as to price, periods of shipment, points of delivery and notice 
as to deliveries. The negotiations covered correspondence extending 
through several montlis, culminatïng in the exécution of buyer and 
seller notes, a form of contract familiar in that industry. Groschke, 
under his interprétation of the alleged contract, refused to promise 
deliveries at two particularly named ports, thereupon Armour, acting 
upon an opposite understanding, declined to accept deliveries else- 
where, and withdrew its offer or repudiated the contract. 

The case is pleaded, first, upon a contract made by the parties by 
correspondence, and, second, upon a formai contract concluded by buy- 
er and seller notes. The answer recites the circumstances upon which 
the défendant relies to sustain the défense that the minds of the parties 
never met. 

At the trial, the District Court found that no contract had been en- 
tered into between the parties, and directed a verdict for the défend- 
ant. 

On writ of error the case was argued from many angles according 
to the positions and points of vantage of the différent parties, namely, 
that a contract was made and completed by correspondence, and that 
nothing remained to be done but to embody its terms in a formai in- 
strument ; or, if it be found that nô contract was made by correspond- 
ence, then a formai contract was made by the exécution of buyer and 
seller notes; that the précèdent, concurrent and subséquent, corre- 
spondence was erroneously admitted to vary the terms of the contract 
thus made ; Gross v. Lord Nugent, 5 B. & Ad. 58 ; Wigmore's Pocket 
Code of Evidence, 2425 ; that a complète and binding contract may be 
made, although one or more pi its terms be not definitely agreed upon, 
as in the Grumbling Assetit Case, Joyce v. Swann, 17 C. B. (N. S.) 
84; and that the parties .had a différent understanding of the terms, 
therefore, a mist^e, not a cpntract, was made when the parties in 
using the saiiie language meant différent things. Raffles v. Wichelhaus, 
2 Hurlstone àColtman, 906; Stjx v. Roulston, 88 Ga. 743, 748, 15 S. 
Ë. 826; Mummenhoff y. Randall, .19 Ind. App. 44, 49 N. E. 40; 
Strong v. Eane, 66 Minn. 94, 68 N. W. 765; Anson on Contracts, p. 
156; Kerr on Mistake, p. 492; Williston on Sales, § 654; 9 Cyc. 245, 
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398. Interesting as was the discussion of thèse propositions of law, 
yet as we view this case, there is but one matter submitted to us for 
décision, and that is, whether the minds of the parties met upon terms 
which were defined by the parties when they were expressed, and 
which did not involve a latent ambiguity in an essential term and a 
mutual misunderstanding of its meaning. The question, therefore, is, 
— was there a contract between Groschke and Armour, made and com- 
pleted by correspondence, or made by the exchange of formai buyer 
and seller notas? The détermination of this question requires a care- 
ful examination and a tedious récital of the correspondence of the 
parties. 

Bef ore pursuing this correspondence it is pertinent to note Grosch- 
ke's attitude toward it. Counsel for Groschke treats Armour's buy- 
er note as an offer (as doubtless it was) and the exécution of Grosch- 
ke's seller note as an acceptance of the oflfer. The buyer note was 
executed in Chicago, the seller note in England. Counsel therefore 
treats the offer as accepted in England and the contract therefore as 
made in England, and from that position contends that being an 
English contract it is to be interpreted by the rules of the English 
law. It is important to keep this position in mind, not as bearing upon 
a question whether English or American Law is applicable to this case 
or wjiether there is any différence between the laws of the two coun- 
tries in requiring the minds of contracting parties to meet upon ail 
terms before a contract is made, but as bearing upon the fact when, 
if ever, a contract was made, either by correspondence or by buyer 
and seller notes, and as bearing upon what intervened between the 
buyer's offer and the seller's acceptance in determining as a fact wheth- 
er the minds of the parties ever met. 

(1) Contract by Correspondence. 

[1] In reciting the correspondence of the parties, only matters ma- 
terial to the issue will be given. 

February 18, 1914 — Telegram, Armour to Goldsmith, wherein Ar- 
mour offered to buy 3,500 tons of sulphate of ammonia "at $2.75 per 
hundred C I F American ports New Orléans New York Range option 
port to be declared thirty days in advance," guarantee as to percent- 
age, etc. 

This offer was not made to Groschke; it was made generally 
through Goldsmith to any seller he could procure. 

February 19 — Telegram, Goldsmith to Armour. Goldsmith ac- 
knowledged Armour's offer, indicated its transmission abroad, and ex- 
pressed a hope that it would lead to business. 

February 19 — Letter, Goldsmith to Armour. Goldsmith confirmed 
the receipt and dispatch of the two last mentioned telegrams, but 
requested Armour to arrange "for more than thirty days' advance 
notice, for if the port should be a difficult one, like say Norfolk or 
Wilmington, to which there are no regular sailings, the shipments may 
reqyire more than thirty days' notice." Thus Goldsmith thought Wil- 
mirgton, North Carolina, was included in "New Orléans New York 
Range." 
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Febiuary 20 — Telegram, Goldsmith to Armour, stating that his 
foreign seller declined Armour's offer at $2.75, making counter-ofïer 
at $2.78, being silent on other terms. 

February 20 — Telegram, Armour to Goldsmith, wherein Armour 
directed Goldsmith to "book sulphate ammonia as per telegram Feb- 
ruary 18 at $2.78 * * * Please advise name of principal Mail 
contracts." 

Armour thus accepted the new price and renewed his original ofïer 
of February ISth as to ail other terms and conditions. ÎThesehad not 
yet been accepted by the foreign seller. 

February 20 — Letter, Armour to Goldsmith, reciting and confirm- 
ing exchange of wires of February 18, 20 and 20. 

Up to this point the name of the foreign seller had not been dis- 
closed, but at this point it appears that his name was desired and that 
formai contracts were requested by Armour. 

February 21 — Letter, Armour to Goldsmith, in reply to Goldsmith's 
request of February 19 that Armour arrange for more than thirty 
days' notice for deliveries at difficult ports. Armour said: 

"Note your letter 19th In référence to sulphate of ammonia bid. In ail prob- 
ability we would want sulphate of ammonia shipped to New York, Baltimore, 
Wilmington, Savannah, Jaclcsormlle and New Orléans." 

From this it appears that Armour's understanding was that Wil- 
mington and Jacksonville were within "New Orléans New York 
Range." Alluding to its option of ports as stated in its original and 
renewed offer to be declared thirty days in advance, Armour continued 
in this letter: 

"In case of Wllmin^on and Jacksonville port, we no doubt could arrange 
to give you more than thirty days' notice, if necessary, and will do everything 
in our power to fadlltate prompt handling of charters." 

This is merely an indication that Armour was disposed to be ac- 
commodating in exercising its option t6 designate ports and in giving 
notice of deliveries. It does not amount to a withdrawal from or a 
change of its original offer of thirty. dàys' notice. 

February 21 — Telegram, Goldsmith to Armour: 

"Telegram received. Many thanks. My principal Mr. Groschke cables con- 
firmation 3500 tons S/ammonia at $2.78 GIF current Atlantic ports including 
New Orléans with thirty days' notice prier to shipping month. Would Ilke 
sixty dajjs' notice to such ports where there are no regular aailmgt MaÂlimg 
contracts." 

An analysis of this telegram shows several things. It discloses 
Groschke as the seller. It confirms Armour's offer as to tonnage and 
price, introduces a new expression around which a controversy raged 
at the trial, namely "current Atlantic ports" for Armour's expression 
of "American ports New Orléans New York Range." It still left 
open the question of sixty days' notice of deliveries to ports to which 
there were no regular sailings (as Wilmington and Jacksonville) ; 
and lastly, it showed that Goldsmith was mailing contracts to Armour 
and mailing them at a time when no agreement had been reached as to 
sixty days' notice of deliveries to ports with non-regular sailings. 

February 21 — Telegram, Armour to Goldsmith, accepting sulphate 
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of ammonia at the price without naming any other conditions, and 
stipulating by a side contract participation in Goldsmith's commis- 
sions. 

February 21 — Letter, Goldsmith to Armour, confirming telegrams 
exchanged and extending congratulations upon the completion of the 
deal. In this letter Goldsmith said: 

"My sellers would like to bave sixty days' notice tp such ports to which 
there are no regular saillngs, as indicated in my Thursday's letter to you." 
(February 19.) 

In such ports, as we hâve seen, Wilmington and Jacksonville were 
included. He also said : 

"/ aaid you contract hcrewith covering the sale and -would tbank you to 
kindly telegraph me on Monday that you are returnlng It wltb your acceptance 
so that I can then mail duplicate to my sellers." 

The "contract" mailed with the letter, the return of which was re- 
quested so that its duplicate could be mailed to the seller, was one end 
of the contract sued upon, namely the buyer note, in which there ap- 
peared the expression introduced into the transaction by Groschke 
"Current Atlantic ports includine New Orléans, La." in lieu of the 
expression in Armour's offer — "American ports New Orléans New 
York Range." There also appeared for the first time a promise on the 
part of Armour to give sixty days' notice on difficult ports. It is in 
the f ollowing language : 

"Buyers to déclare port of arrivai thirty days prior to the month durlng 
which shipment is to be made, except to such ports to which there are no 
regular sallings, where buyers are to glve seller sixty days' notice." 

The buyer note is one of two papers comprising the supposed formai 
contract. As the promise to give sixty days' notice of deliveries to 
difficult ports appeared for the first time in the buyer note, it follows 
that no such promise appeared in the antécédent correspondence. 
This was a material term of the proposed contract. It had never been 
agreed to by correspondence and therefore the parties had not reached 
the -stage where their minds had fully met upon ail terms of the pro- 
posed contract and where nothing remained to be donc except to 
memorialize those terms by embodying them in a formai instrument. 
It is clear to us, for this reason if for no other, that no contract be- 
tween the parties had been made by correspondence. 

(2) Contract by Buyer and Seller Notes. 

[2] The plaintifï declared upon a contract by buyer and seller notes 
as well as upon a contract by correspondence. Having found that 
there was no contract by correspondence, the contract by buyer and 
seller notes, if any, is to be found within those two instruments. In 
such a transaction, as conceded by the plaintifif, the buyer note consti- 
tutes the ofïer, and the seller note constitutes the acceptance. There- 
fore, in searching for a contract within thèse two papers, we lay aside 
the correspondence leading up to the date of the buyer note and begin 
our inquiry upon its date. 
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Both buyèr and seller notes bear date February 21, 1914- It is mani- 
fest that neither was executed on that date. The buyer note was not 
executed on February 21 by Armour in Chicago, because on that date 
it was mailed f rom New York by Goldsmith. Its receipt was acknowl- 
edged by Armour in a letter dated February 24, in which Armour 
stated that "conditions seem satisfactory." Its return was hastened 
by a telegram and letter from Goldsmith to Armour on February 25, 
in the form€r of which he said : 

"I hope that you hâve mailed accepted S/A contract as am desirous tor- 
warding same to geller without delay." 

By letter of the same date (February 25) Armour returned its buy- 
er note to Goldsmith. 

From the séquence of this correspondence it appears that Armour's 
buyer note was executed on February 22, 23, 24 or 25. Being mailed 
from Chicago on February 25, it was presumably received in New 
York February 26 or 27. At ail events, its receipt was acknowledged 
in a letter by Goldsmith to Armour, bearing date February 27, in which 
he said: 

"I am forwardmg the same to my seller and wlU aend you Ms acceptanoe as 
soon as received." 

It is clear from this that the parties were giving to the buyer note 
the f orm of an offer made by the buyer, calling for acceptance by the 
seller. This theory of the transaction was carried into the trial of the 
pl^intifï's case. When then did Groschke accepî Armour's ofïer ? He 
did not accept it until he performed some act with référence to it. 
Such an act may be his exécution of the seller note or it may be the 
return of that note to the party offering, duly executed. Groschke 
signed the seller note upon some date. Upon what date did he sign 
it? Certainly not on the date it bore, February 21, for on that date 
the buyer note had just left New York for Chicago and had not been 
signed by the buyer. But Goldsmith had the buyer note in his hands 
on February 27. Assuming that he promptly mailed it to London on 
that date and that by the f astest mail it reached London in six days, 
Armour's buyer note did not reach Groschke until six days after Febru- 
ary 27 at the very earliest, which was March 5. But before that date. 
Groschke began a new line of correspondence, as f ollows : 

March 5 — Letter, Goldsmith to Armour, stating that 

"I am today in receipt of a letter from Mr. E. Groschke confirmmg Ma ao- 
ceptamce of your order for 3,500 tons sulphate of ammonia at $2.78 GIF car- 
rent Atlantic ports, including New Orléans." 

Goldsmith was quoting from a "letter" from Groschke, that day re- 
ceived (March 5). That letter could not bave started from London 
any later than six days before March 5, which was February 27, at 
which time Armour's buyer note was still in Goldsmith's hands, and 
therefore had not reached Groschke. What acceptance did Groschke 
confiirm by his letter? The transaction by correspondence? No, for 
the sixty days' notice of deliveries at difficult ports was still open and 
had not been agreed upon by correspondence. The acceptance of the 
contract tendered by Armour's buyer note? No, because that instru- 
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ment, flot having left New York, certainly had not reached London. 
And furthermore, the acceptance of the formai buyer note contemplat- 
ed an acceptance by executing a complementary writing in the form 
of a seller note embodying precisely the same terms. Groschke's seller 
note formally accepting the offer contained in the Arraour buyer note 
was eventually returned to this country on March 20, as indicated by 
Goldsmith in a letter to Armour of that date. The letter containing 
Groschke's seller note therefore did not leave Engl&nd before March 
14. This being true, it is clear that the Armour buyer note, which 
counsel for Groschke terms an offer, did not reach Groschke until 
March 5 at the earliest and was not signed by Groschke until some- 
time between March 5 and March 14, and did not reach Goldsmith 
on its return until March 20. Thèse dates are important, because by 
the letter received March 5 but written and mailed by Groschke to 
Goldsmith on February 27 or earlier, at a time before the Armour 
buyer note had been mailed from New York to London, Groschke was 
still negotiating with Armçur as to terms of the proposed contract, as 
shown by Goldsmith's letter to Armour of March S, wherein he stated 
that in a letter that day received from Groschke, "he (Groschke) point- 
ed out that he does not consider Wilmington, N. C., and Jacksonville, 
Fia., as current ports. It goes without saying, however, that he will 
make shipment to thèse ports, if freight opportunîties offer." With 
this understanding of Groschke conveyed to Armour before Armour's 
buyer note had reached Groschke, which was the opposite of what 
Armour had insisted upon ail along, and with Groschke's seller note 
still unsigned so far as any évidence shows, and before it was mailed 
from London for return to Armour, Armour repudiated the under- 
standing by letter to Goldsmith of March 9, saying: 

"We must décline to accept this Interprétation of the contract, as we cannot 
permit thèse two ports to be left out of considération." 

This declination by Armour to accept Groschke's interprétation of 
the proposed contract as to notice of deliveries to difficult ports was 
mailed at a time prior to Groschke's acceptance of the oflfer of the 
Armour buyer note, as shown not only by the dates and the periods of 
time necessarily required for transmission by mail, but by another 
sentence in Goldsmith's same letter of March S, in which he says : 

"In the meantime he (Groschke) will shortly recel ve my letter advising Mm 
that you hâve agreed to give him sixty days' notice to the difficult ports, and I 
therefore look for hls prompt acceptance of the contract forwarded him. This 
I will send you as soon as it is received." 

This statement of Goldsmith contained in the letter of March 5 
clearly shows two things : first, that as Goldsmith understood the situ- 
ation, the parties had not to that date agreed upon the matter of sixty 
days' notice, and also that the contract was to be closed by Groschke's 
formai acceptance of Armour's offer and its return to Armour. 

Armour's letter to Goldsmith of March 9, declining to accept an 
interprétation that excluded Wilmington and Jacksonville from ports 
of delivery, having been delivered to Goldsmith before Groschke 
had accepted Armour's offer, Armour's position as disclosed by that 
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letter must be read into the ofïer of its buyer note. That Groschke 
had been informed of this position before he executed the seller note 
is shown by a letter from Goldsmith to Armour of March 23, in which 
Goldsmith states: 

"Mr. Groschke Is now In receipt of your advices contalned In your letter 
of the 9th, and therefore understands that Jacksonvllle and Wllmlngton wlU 
hâve to be Included as current Atlantic ports." 

Therefore, Armour interpreting its buyer note in one way and 
Groschke interpreting it in another way, followed promptly by the buy- 
er's explanation of its terms and a répudiation of Groschke's interpré- 
tation, éstablishes the fact that the tninds of the two never met by the 
buyer and seller notes upon the question of deliveries to difficult ports. 

And so thought Groschke, because it appears by later correspond- 
ence that Groschke pursued negotiations as to terms respecting de- 
liveries to difficult ports through the month of March and well into the 
mohth of April. The last of thèse negotiations before the final rupture 
appears in a telegram from Armour to Goldsmith, April 2, as follows : 

"If you wIU èet cable from Groschke by noon tomorrow In confirmation of 
our understanding that we demand dellvery any port New Orléans New York 
range Including Wllmlngton and Jacksonvllle we will accept." 

By this telegreun, Armour went back to the terms of its original 
offer of February 18, except as to price. Groschke's reply, as shown 
by telegram frorn Goldsmith to Armour of April 4, was an entirely 
novel proposition. It is as follows: 

"Am pleased to advise hâve cable from Groschke reading 'propose exécute 
Armour eontràct mutually agreed Wllmlngton Jacksonvllle accessible while 
season.' " 

From this telegram, two things appear on the date of April 4th; 
first, that the contract had not been executed with Aripour, and, sec- 
ond, that Goldsmith was authorized to exécute it upon terms that de- 
liveries should be made at Wilmington and Jacksonvllle if accessible 
while season (indicating a seâson when charters are readily procur- 
able). Thus it appears that negotiations were still being conducted 
and that Groschke was still irisisting upon terms différent from those 
offered by ArmoUr. The desultory correspondence that followed re- 
sulted in nothing.- It is therefore clear to us that no contract was 
made between the parties either by correspondence before the buyer 
and seller notes were signed or by the buyer and seller notes when' 
signed, and therefore the trial court committed no error in directing a 
verdict for the défendant. 

The judgment below is affirmed. 
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CONSOLIDATED MUT. OIL CO. et al. v. UNITED STATES (two cases). 

(Circuit Court of Appeals, Nlnth Circuit. August 20, 1917. Rehearing Denied 

October 8, 1917.) 

Nos. 2787, 2788. 

Mines and Minebai,s ©=36 — Oii, Placer Claims — Rights of CiiAnfANTS — 
Bffect of Withdbawal Order. 

An oil placer mining claim, located on surveyed land by an association 
of eight persons, pursuant to Rev. St. §§ 2329-2333 (Comp. St. 1916, §§ 
4628-4632), and eovering a quarter section, constitutes a single clalm, and 
under Act Feb. 12, 1903, c. 548, 32 Stat. 825 (Comp. St. 1916, § 4636) devel- 
opment work done on any one of a group of sucli claims not exceedlng flve, 
lylng contlguous and owned by the same person or association, Inures to 
the benefit of ail, where It tends to tlielr development. The President'a 
proclamation of September 27, 1909, withdrawing certain oil lands from 
entry provides that "ail locations or claims exlsting and valid on tliis 
date may proceed to entry in the usual manner after fleld investigation 
and examlnatlon," and Act June 25, 1910, c. 421, § 2, 36 Stat. 847 (Comp. 
St. 1916, § 4524) provides that "the rights of any person who, at the date 
of any order of withdrawal heretofore or hereafter made, Is a bona fide 
occupant or claimant of oil or gas bearing lands, and vfho at such date is 
in the diligent prosecution of work leading to the dlscovery of oil or gas, 
shall not be alïected or Impaired by such order so long as such occupant or 
claimant shall continue In diligent prosecution of sald work." At the 
time of the withdrawal proclamation one of the défendants, who was the 
owner of four contlguous quarter section claims, was in possession of 
the same through his lessee, whlch was then dlllgently prosecuting the 
work of development, and had commenced a well on one claim and ex- 
pended $20,000 in préparations for drilling on each clalm. This work was 
continued, and oil was found in paying quantities. In 1914 défendant en- 
tered and paid for the land, and there was issued to him a final receipt. 
Ilelâ: (1) That the exception in the Presldent's proclamation in favor of 
existing and valld locatloiïs did not apply to claims on which oil had been 
discovered and to which the claimants therefore had an indefeasible 
équitable title, but applied to ail locations to which the claimants had 
some valid rlght : (2) that the work done inured to the l)enefit of ail of 
défendants claims, and that under the facts he acquired a valid title 
whieh could not be questloned by the United States. 

Gilbert, Circuit Judge, dlssenting. 

Appeal from the District Court of tlie United States for the South- 
ern Division of the Southern District of California ; Maurice T. Dool- 
ing, Judge. 

Two suits in equity by the United States against the Consolidated 
Mutual Oil Company and J. M. McL,eod. Decrees for complainant, and 
défendants appeal. Reversed. 

See, also, North American Oil Consolidated v. United States, 245 
Fed. 533, C. C. A. . 

U. T. Clotfelter, of Los Angeles, Cal, and A. L,. Weil, Charles S. 
Wheeler, and John F. Bowie, ail of San Francisco, Cal., for appel- 
lants. 

E. J. Justice, F. P. Hobgood, Jr., Frank Hall, Jas. W. Witten, and 
A. E. Campbell, Sp. Asst. Attys. Gen., ail of San Francisco, Cal, and 

$=>For otber cases a«« same topic & KBY-NUMBER in ail Key-Numbered Digests & ludexen 



522 245 FEDERAL REPORTER 

Albert Schoonover, U. S. Atty., of Los Angeles, Cal., for the United 
States. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The subject-matter of case No. 2787 is the 
northeast quarter, and of case No. 2788 the northwest quarter, of 
section 28, township 31 south, range 23 east M. D. M., and the oil 
contents of those lands. The facts in each case being substantially 
the same, the cases hâve been argued and submitted together. 

The appellants, who were défendants in the court below, being in 
the possession of and claiming the right to the land and the oil it 
contained, which oil they were extracting by means of numerous wells, 
the government, on the 25th day of October, 1915, commenced the 
suits to recover both the lands and the value of the oil extracted, to 
quiet its title to the property, and also prayed for an injunction and 
the appointment of a receiver in each of the suits. A receiver hav- 
ing been appointed in each of them, the présent appeals were taken 
from those orders. 

Concerning the material facts, there seems to be no dispute; the 
différences between the parties involving only questions of law. Gov- 
ernment lands, containing petroleum or other minerai oils, and that 
are chiefly valuable therefor, not withdrawn or otherwise reserved, 
may be entered and patented, and, indeed, only can be entered and 
patented, under the provisions of the laws relating to placer mining 
claims. 29 Stat. 526 (Comp. St. 1916, § 4635). It appears from the 
records that the predecessors in interest of the appellants located thèse 
lands, as also the other portions of the said section, under and by 
virtue of the laws governing placer claims. 

Section 2329 of the Revised Statutes provides as follows : 

"Claims usually called 'placera,' Including ail forms of deposit, exceptlng 
veins of quartz, or other rock in place, shall be subject to entry and patent, 
under Uke circumstances and conditions, and upon similar proceedlngs, as 
are provided for vein or Iode claims ; but where the lands hâve been previous- 
ly surveyed by the United States, the entry In its exterlor limits shall conform 
to the légal subdivisions of the public lands." 

Section 2331 of the same statutes, so far as pertinent, is as follows: 

"Where placer claims are upon surveyed lands, and conform to légal subdi- 
visions, no further survey or plat shall be required, and ail placer mining 
claims located after the tenth day of May, eighteen hundred and seventy-two, 
shall conform as near as practlcable vrith the United States System of public 
land surveys, and the rectangular subdivisions of such surveys, and no such 
location shall include more than twenty acres for each Individual claimaut." 

The provisions regarding veins and Iodes are contained in sections 
2320, 2322, 2323, and 2324 of the Revised Statutes (Comp. St. 1916 
§§ 4615, 4618, 4619, 4620), and they include the requirement that the 
location must be distinctly marked on the ground so that the bound- 
aries can be readily traced, and that a discovery of minerai be made 
within such boundaries. A location made by an association of per- 
sons, as said by Mr. Justice Henshaw, speaking for the Suprême 
Court of Califomia in the case of Miller v. Chrisman, 140 Cal. 440, 
449, 73 Pac. 1083, 1085 (98 Am. St. Rep. 63)— 
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"by the very terms of the law, Is one location covering 160 acres, and not 
eight locations, each covering 20 acres. The boundaries required to be mark- 
ed are the boundaries of the 160 acres, and not the boundaries of each sepa- 
rate 20 acres. The expenditure of $500 before patent issues is an expenditure 
required upon the whole land, and not an expenditure upon the 20-acre sub- 
divisions thereof, and the only assessment work required is labor to the value 
of $100 upon the single location, and not upon any 20-acre subdivision there- 
of. Ijogically, therefore, since in marking boundaries, doing assessment work, 
and expenditure for patent the 160 acres are treated as an entirety under 
one location, for the purpose of discovery it should be treated In the same 
manner ; and this Is the ruling, with some conilict In Its earlier décisions, 
vehich the Land Office of the United States bas flnally returned to and settled 
upon. In the case of Union 011 Co., 25 D. D. 351, it Is expllcitly declared: 'A 
placer location, if made by an association of persons, may include as much as 
160 acres. It is nevertheless a single location, and as such only a single dis- 
covery is by the statute required to support It.' With this déclaration we 
are in full accord." 

Nor has Congress so far fixed any limit to the number of locations 
that may be made by the same person or persons — its policy having 
always been to encourage the exploration of the public lands and 
the discovery and development of such minerais as may be found in 
them. And it has long been the established law respecting such claims 
that, where two or more contiguous ones are held by the same person 
or persons, work done in good faith upon any one of them, or out- 
side of the boundaries of either of them, which directly tends to the 
development or benefit of ail of the claims for mining purposes, should 
be held applicable to each and ail of such claims. Anvil Hydraulic & 
Drainage Co. v. Code, 182 Fed. 205, 105 C. C. A. 45, decided by 
this court, where will be found cited many cases to the same efïect. 

But, as respects oil mining claims, Congress, by act approved Feb- 
ruary 12, 1903 (32 Stat. 825), limited the number of a group of claims 
on which the annual assessment work might be done on one of the 
group for the benefit of the whole group in thèse words : 

"That where oll lands are located under the provisions of title thirty-two, 
chapter six, Revised Statutes of the United States, as placer mining claims, 
the annual assessment labor upon such claims may be done upon 'any one of 
a group of claims lying contiguous and owned by the same person or corpora- 
tion, not exceeding five claims in ail: Provided, that sald labor will tend to 
the development or to détermine the oil-beailng eharaeter of such contiguous 
claims." 

In this connection référence may be made to the décision of the 
writer in the case of Gird v. California Oil Co. (C. C.) 60 Fed. 531, 
which case is cited and relied on in support of the contention of the 
government in the présent cases. The inapplicability of that case to 
the présent ones will clearly appear f rom the statement that the Whale 
Oil claim was there sought to be held by reason of work claimed to 
hâve been done on others of a group of 80 claims, and f rom this ex- 
tract f rom the opinion of the court in that case (60 Fed. 542) : 

"In the case at bar, none of the work done or expenditures made by the 
lessees of the plaintiffs, relied on to sustaln the claim to the Whale 011, were 
done or made on any claim contiguous to it. It Is true that the évidence 
shows that, prior to the making of the leases in 1886 and 1887, Udall from 
Urne to tlme, under and pursuant to the local rules of the district, did con- 
sidérable work In building roads In the district, and on the road that led in 
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the direction of the Whale 011 claim. But the local rules, In so far as tliey 
confllct wTth the act of Oongress, are of course, of no avall, and that, as bas 
been repeatedly stated, reqiiires an annual expendlture of $100 In work or 
improvements on eaçh clalm, provided that, where the claims are held in 
common, such expenditure may be made upon any one clalm. But, to coiiie 
within this latter provision, the claims so held In common must, as said by 
the Suprême Court In Chambers v. Harrington [111 U. S. 350, 4 Sup. Ct. 428, 
28 L. Ed. 452], be contiguous, and the labor and Improvements relled on 
must, as held In Smelting Co. v. Kemp, 104 U. S. at page 655 [26 L. Ed. 875], 
be made for the development of the clalm to which it Is sought to apply them ; 
that is in the language of the Suprême Court, 'to facilltate the extraction of 
the minerais It may contaln.' This, I thlnk, eannot be justly affirméd of any 
part of the large expendltures shown to hâve been made by the lessees of the 
plaintifCs in the development of some of the claims embraced by the leases, ail 
of whlch are remote f rom, and none contiguous to, the Whale OU. I, hâve not 
overlooked the contention of plaintift's' counsel that by the vvell the lessees 
of the plalntlffs commenced on the Kenyon clalm they hoped and expected, in 
years to come, to dravv' the oU f rom the Whale OU claim, vs'hich Is distant f rom 
the Kenyon considerably mqre than a mile, and between whlch and the 
Kenyon is a mountain range. The tlme when this resuit mlght be reached was 
flxed by the plalntlffs' witness VFho advanced the theory at from; 10 to 100 
years. When to this Is added the fact that the well that was thus expected 
to extract' the oil f rom tlie Whale OU Clalm was not coinmeneed untU 1891 , 
whlch was after the location of the Razzie Dazzle claim, upon which the de- 
fendant relies, nothing more need be sald to show that work upon the weU 
upon the Kenyon claim eannot be counted to maintain the validity of the 
Whale Oil location." 

It is also the well-established law that in the absence of any inter- 
vening bona fide rights — and there are none in either of the présent 
cases — the order in which the statutory requirements concerning the 
making of the locations are complied with is immaterial ; that the 
marking of the boundaries of a claim may précède the discovery, or 
the discovery may précède the marking, and, if both are complète 
before the rights of others intervene, the earher act will inure to 
the benefit of the locator as of the date of the later, and a complète 
possessory title to the premises will vest in him as of the later date. 
Erhardt v. Boaro, 113 U. S. 527, 5 Sup. Ct. 560, 28 h. Ed. 1113; Ne- 
vada Sierra Oil Co. v. Home Oil Co. (C. C.) 98 Fed. 673; Jupiter 
Min. Co. V. Bodie Consol. Min. Co. (C. C.) 11 Fed. 666; North Noon- 
day Min. Co. v. Orient Min. Co. (C. C.) 1 Fed. 522 ; Zollars v. Evans 
(C. C.) 5 Fed. 172; Strepey v. Stark, 7 Colo. 614, 5 Pac. 111; Thomp- 
son V. Spray, 72 Cal. 528, 14 Pac. 182. 

Passing for the présent any considération of the act of Congress of 
June 25, Ï910, known as the "Pickett Act" (36 Stat. 847), it is entirely 
truè that until discovery the locatOr can acquire no right as against 
the government; but it is well settled that, while in the bona fide 
effort to make such discovery, the ground that he has marked in ac- 
cordîmce with the provisions of the statute, and of which he is in the 
actuar posseission, will be protected by the courts against any forcible, 
f raudulent, sûr rèptitîous, or clandestine entry by any third party, 
although it is open to the entry of others by any légal means for the 
purpose of lôcàting it under the mining laws.- Sparks v. Pierce, 115 
U. S. 408, 413, 6 Sup. Ct. 102, 29 L. Ed. 428; Belk v. Meagher, 
l,(i4 U.' S. 279, 287, 26 L. Ed. 735; Olive Land & Development Co. 
v. Olmstead (CiC.) 103 Fed. 568, 573; Cosmos Exploration Co, v. 
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Gray Eagle Oil Ce, 112 Fed. 4, 14, 50 C. C. A. 79, 61 h. R. A. 230; 
Rooney et al. v. Barnette et al, 200 Fed. 700, 119 C. C. A. 116; 
Garthe v. Hart, 73 Cal. 541, 15 Pac. 93; Horswell v. Ruiz, 67 Cal. 
111, 7 Pac. 197; Miller v. Chrisman, 140 Cal. 440, 447, 73 Pac. 1083, 
74 Pac. 444, 98 Am. St. Rep. 63 ; Smith v. Union Oil Ce, 166 Cal. 
217, 224, 135 Pac. 966; McCormick v. Varnes, 2 Utah, 355; Hop- 
kins V. Noyés, 4 Mont, 550, 2 Pac. 280. 

That right of possession against ail intruders this court in the case 
of Rooney v. Barnette, supra, expressly held is a right that the pos- 
sessor can convey to another, as did the Suprême Court of California 
in Miller v. Chrisman, supra, and as hâve many other courts. The 
rights thus possessed by the locator to maintain his possession against 
intruders while in good faith seeking to discover minerais within the 
boundaries of his claim, and to convey such possession before discov- 
ery, are, as said in Miller v. Chrisman, rights of value. After discovery 
they manif estly become binding upon the government, and protected by 
the Constitution. While it is possible that at times oil may be found 
issuing from the surface of the ground (in which case discovery, of 
course, may be made without difficulty or expense), it is matter of 
common knowledge that almost always drilling is essential to such dis- 
covery, and in many sections — particularly in the région where the 
lands in question are situate — drilling to great depth, involving heavy 
costs. 

The records show that the lands hère involved are situate in an 
arid région, where water at the times in question was obtained with 
great difficulty and at heavy cost, and that drilling without some water 
was impossible ; that in such circurtistances the appellant McLeod, on 
the 25th day of June, 1909, leased upon a royalty basis to a corpora- 
tion called Mays Oil Company, afterwards known as Mays Consolidat- 
ed Oil Company, the south half of the northwest quarter, the north half 
of the Southwest quarter, the northeast quarter, and the southeast quar- 
ter of the said section 28, under which lease the lessee entered into the 
immédiate and exclusive possession of those tracts of land. The lease 
(subsequently acquired by the appeUant Consolidated Mutual Oil Com- 
pany) provided for the drilling of wells upon each of the quarter sec- 
tions embraced by the lease, in the effort to discover and take oil there- 
from, for continuous and diligent work by the lessee to that end, and 
for the working of ail of the saîd claims as a unit. And it was shown 
in each case, upon the application for the appointment of a receiver, 
that during the brief period that intervened between the exécution of 
the lease and the making by Président Taft of the proclamation of 
September 27, 1909, entitled "Temporary Petroleum Withdrawal No. 
3," the lessee built a two-inch pipe Une more than three miles in length 
to connect with the main of a water company called Stratton Water 
Company, constructed a standard derrick on each of the claims, built 
on the northeast quarter of the section a water tank with pipe Une con- 
nections, a bunkhouse and a cookhouse, containing a dining room 
sufïicient for the seating of 40 men, a kitchen, and bedroom ; on the 
northwest quarter of the section it built another bunkhouse 20x30 f eet 
in size ; and on the southeast quarter it built a stabling yard for its 
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f reight teamè and for a buggy and horses — in addition to which it built 
a boiler house and erected machinery for operating one f uU string of 
tools for dfilling at the derrick on the southwest quarter of the section. 

Tt further appears that, not only did the said lessee hâve, on the day 
of the issuance of the President's proclamation, the undisputed posses- 
sion of ail of the property covered by the lease, but was then actually 
drilling a well by means of the derridf on the southwest quarter of the 
section, having commenced to do so the preceding month, and which 
well was then about 830 feet in depth. Moreover, it is shown without 
conflict that the lessee had abundant means to carry out its undertaking, 
and but for the impossibility of securing the necessary water would 
hâve been sinking at each of the derricks on the other quarters of the 
section ; that it intended and had directed the successive sinking of the 
other wells as soon as oil should be struck in the first one, and was so 
intent on the speeding of the work as to ofïer and pay a bonus to its 
employés for extra work. 

It is not contended that the land in question was not subject to loca- 
tion under the mining laws by the predecessors in interest of the appe- 
lant McLeod, nor that the boundaries of the respective claims were 
not properly marked on the ground, nor that there was any intrusion 
upon the actual possession of the appellants or upon that of their pred- 
ecessors in interest. Up to the time of the proclamation by the Prési- 
dent, however, there had been no discovery of oil or any other minerai 
on any of the land, and consequently at that time the government was 
at liberty to at once withdraw it from any sort of disposition, either 
through act of the Congress or by order of the Président, as was ad- 
judged by the Suprême Court in the case of United States v. Mid- 
west Oil Co., 236 U. S. 459, 35 Sup. Ct. 309, 59 L. Ed. 673— three of 
the Justices dissenting. 

In pursuance of the power vested in him, Président Taft on Septem- 
ber 27, 1909, issued this proclamation : 

"Temporary Petroleuin Wlthdrawal No. 5. 

"In ald of proposed législation affectlng the use and disposition of the pe- 
troleum deposits on the public domain, ail public lands in the accompanying 
llsts are hereby temporarily wlthdrawn from ail forms of location, settlement, 
sélection, flllng, entry, or disposai under the minerai or nonmlneral public 
land laws. AU locations or claims existing and valld on this date may pro- 
ceed to entry in the usual manner after fleld investigation and examination." 

It is insisted on behalf of the government that the exemptions from 
the effect of the order of the Président therein provided for cannot be 
properly held to apply to any land upon which at the time of its promul- 
gation no minerai had been discovered, even though, as in the présent 
cases, the land had been located under and by virtue of the mining laws, 
its boundaries properly marked on the ground, and the assignées of the 
locators then in its bona fide actual possession, actively engaged in seek- 
ing minerai therein. 

A discovery of minerai in the ground under such conditions would 
manifestly hâve perfected the locations, not only against third parties, 
but also against the government, and would hâve given to the owner of 
them an équitable title against the United States, and hâve entitled <he 
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owner to the légal title upon compliance with the statutory requirements 
respecting annual assessment work and payment, which rights would 
hâve been secure under the provisions of the Constitution of the United 
States. Such locations upon which discovery had then been made need- 
ed no protection througli any order of the Président. Said the Su- 
prême Court in Belk v. Meagher, 104 U. S. 279, 283 (26 L. Ed. 736) : 

"A mlning claim perfected under the law Is property in the hlghest sensé of 
that term, which may be bought, sold, and conveyed, and will pass by descent." 

It is not, therefore, added the same court in Sullivan v. Iron Silver 
Mining Co., 143 U. S. 431, 434, 12 Sup. Ct. 555, 36 L. Ed. 214, "sub- 
ject to the disposai of the govemment." 

Président Taft, vi^ho had himself been a distinguished fédéral judge, 
of course well knew this, and we think it altogether unreasonable to 
hold that the words employed by him in his order, "AU locations or 
claims existing and valid on this date may proceed to entry in the usual 
manner after field investigation and examination," were intended, or 
can be fairly construed, to apply to lands upon virhich discovery had 
already been made and to which its locators had already acquired an 
équitable title, but, on the contrary, that they were intended, and should 
be held, to apply to ail locations and claims existing at the time of the 
making of the withdrawal order to which the locators or claimants had 
some valid right. See United States v. Winona & St. P. R. Co., 165 
U. S. 463, 478, 479, 17 Sup. Ct. 368, 41 L,. Ed. 789. 

That the appellants then had in the lands hère in question valuable 
rights of possession and conveyance, which the courts of the country 
would protect and enforce, and consequently valid rights, has already 
been shown — rights, too, acquired by the license, if not by the invitation, 
of the government, and in the pursuance of which the lessee of this 
property had then, according to the records, already expended more 
than $20,000, and which land it continued to diligently explore and 
develop at very large additional expense for years, without objection 
by the government or by any third party so far as appears. And by its 
act of June 25, 1910 (36 Stat. 847), entitled "An act to authorize the 
Président of the United States to make withdrawals of public lands in 
certain cases," Congress expressly declared : 

"That the rights of any person who, at the date of any order of withdrawal 
heretofore or hereafter made, is a bona flde occupant or claimant of oil or gas 
bearing lands, and who, at such date, is in diligent prosecutlon of work 
leading to discovery of oil or gas, shall not be affected or impalred by such 
order, so long as such occupant or claimant shall continue in diligent prosecu- 
tlon of said work." 

This was the first législative récognition ever made by Congress of 
any right on the part of an occupant or claimant of oil bearing lands 
prior to the discovery of oil thereon. By that act, which was obviously 
a remédiai statute, and therefore to be liberally construed to effect its 
object, Congress expressly gave to the good-faith occupant or claimant 
of either oil or gas bearing lands, who, at the date of the act, was 
"in diligent prosecution of work leading to discovery of oil or gas," a 
status. That the appellants were at the time of the passage of the act 
in the actual and exclusive possession of the lands hère in controversy 
and in diligent prosecution of work on one of two contiguous claims for 
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the benefit of both, as well as other contiguous ones, in the effort to dis- 
cover oil thereon, which continuous work resulted in the discovery of 
oil in each of the quarter sections hère involved in large quantities, is 
clearly shown, and that the appellants continued f rom the date of the 
passage of the said act "in dihgent proseçution of said work" is undis- 
puted. We therefore regard it as tlear that the appellants aiso corne 
within the express provisions of the act of June 25, 1910. 

In deciding adversely a much stfonger case for the government than 
are the présent ones, the Circuit Court of Appeals of the Eighth Cir- 
cuit, in the récent case of United States v. Grass Creek Oil & Cas Co. 
and Ohio Oil Co., 236 Fed. 481, 487, 149 C. C. A. 533, 539, in speaking 
of the act of June 25, 1910, said: 

"It Is clainied that actual drilling opérations were not eotnmenced uiitil 
July 1, 1914, on the northwest quarter, and on July 31, 1914, on the east half 
of the Southwest quarter, and that until the actual drilling was begun there 
waa no proseeution of work within the meaning of the act of Congress. We 
are of the opinion that this Is toc narrow a view to taise of thls statute. The 
enactment of this provlso by Congress could hâve had but one object in view, 
and that was to protect the rlghts of ail persons who, at the date of an order 
of wlthdrawal, are occupylng or claimlng oll-bearing lands In good faith, for 
the purpose of acqulring them under the laws of the United States, and are 
diligently prosecuting the work leadlng to the discovery of oil. Before the 
enactment of this statute discovery of the minerai was essential to make a 
location. As frequently — in fact, in most instances — prospecting was neces- 
sary in order to détermine whether oil or gas are on the public lands, and 
large sums of money were necessa;rlly expended to ascertain this fact, Con- 
gress by this provlso in the act of 1910 extended Its protecting arm to those 
aeting In good faith in an effort to ascertain whether there was oil or gas 
under them. In our opinion, when a citizen of the TJnlted States in good 
faith enters upon public land for the purpose of discovering oil or gas, takes 
possession of the land by plaeing a caretaker thereon while he is taking proper 
steps to obtain the material necessary for the work of constructing the camps, 
enters into contracts for drilling, aeting as expeditiously as possible in erect- 
ing camps and preparlng for the drilling, spends money and enters Into con- 
tracts whereby he becomes liable for sums of money to prosecute the work 
leadlng to the discovery of oil or gas, and as soon as it Is possible, by the 
exercise of proper diligence, beglns the work of drilling, and continues it 
diligently and expeditiously until oil Is discovered In commercial quantities, 
he is within the protection of this provlso." 

The f acts in the cases of United States v. Midway Northern Oil Co. 
(D. C.) 232 Ked. 619, were very différent from those in the présent cases, 
as will clearly appear from this excerpt from the opinion of the learned 
judge who decided them: 

"No discovery of oil hàd been made on any of the lands at the date of the 
flrst wlthdrawal order, nor was any one In possession thereof at that time 
aetually engaged In work looklng to a discovery. In sults 47, A-2, A-3, and 
A-30 sundry parties had, prior thèreto, posted on the land Involved In each of 
the sults and caused to be recorded a notice claimlng a location of the land 
as a petroleum placer mining clalm under the mlnlng laws of the United 
States ; but no discovery of oU had been made or any work done thereon, 
except some so-called assessment work, whlch eonslsted In excavatlng sump 
holes, building small càbins, and the érection of a couple of derricks on one 
of the tracts, whlch derricks were nevep- used or equipped for drilling, but 
were subsequently taken down and removed to other parts of the premises. 
After the flrst wlthdrawal order, parties claimlng as lessees of the so-called 
locators In the four cases referred to, and in the other two without any pre- 
vious notice of location, commenced drilling opérations in each of the tract» 
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involved In the fall of 3909 or onrly in 1910, and contlnued thereafter untU 
the discovery of oU, wlilch they were extracting and disposlng of when thèse 
sults were commenced against the parties in possessibn, the so-called locatora, 
the purchasers of the oil, and others." 

Moreover, Congress by its act of March 2, 1911 (36 Stat. 1015, c. 
201 [Comp. St. 1916, § 4637]), gave statutory récognition of the right 
of transfer or assignaient by the locator, under the mining laws, of any 
land containing oil or gas, to any qualified person, persons, or corpora- 
tion "prior to discovery of oil or gas therein," provided "that such 
lands were not at the time of inception of development on or under 
such claim withdrawn from minerai entry." 

But, over and above what has been said, the records show that 
upon due application to the Land Office of the United States the ap- 
pelant McLeod was permitted to enter the lands hère in question, for 
which he paid to the government $1,600, receiving therefor its regis- 
ter's final certificate of entry, issued October 31, 1914, which certifi- 
cate it appears remains uncanceled, and concerning which the bills in 
thèse suits, filed as above stated October 25, 1915, are entirely silent. 
In speaking of a similar receipt issued to the Brick Company in the 
case of El Paso Brick Co. v. McKnight, 233 U. S. 257, 34 Sup. Ct. 
498, 58 Iv. Ed. 943, L. R. A. 1915A, 1113, the Suprême Court said: 

"The entry by the local land officer Issuing the final receipt was in the na- 
ture of a judgment In rem (Wight v. Dubois [O. C] 21 Fed. 693), and deter- 
mined that the Brick Company's original locations were valld and that every- 
thing necessary to keep theni in force, including the annual assessment work, 
had been done. It also adjudicated that no adverse claim èxlsted and that 
the Brick Company was entitlcd to a patent. From that date, and until the 
entry was lawfuUy canceled, the Brick Company was in possession under an 
équitable tltle, and to be treated as 'though the patent had been dellvered to' 
it. Dahl V. Kaunheim, 132 U. S. 260, 262 [10 Sup. Ct. 74, 33 L. Ed. 324]. And, 
when McKnight instltuted possessory proceedings against the Brick Company, 
the latter was entitled to a judgment in its favor when it produced that final 
receipt as proof that It was entitled to a patent and to the corresponding 
right of an owner." 

Not only has no attack, so far as appears, been made by the gov- 
ernment on the register's final certificate of entry, but there is in thèse 
cases not the slightest showing of any fraud or lack of good faith at 
any time on the part of the appellants or of any of their predecessors 
in interest. True, the bills of the government, which were verified 
by an agent upon information and belief, alleged that the location 
notices under which the appellants claim were posted by "mère dum- 
mies" to enable "défendant McLeod or some one else" to obtain the 
land; but that allégation was put in issue by positive déniai under 
oath and there was no undertaking whatever to sustain the charge. 
Among the affidavits filed in opposition to the appointment of re- 
ceivers was one made by the président of the appellant company, 
stating as facts the following, which were uncontradicted : 

"That the said Consolidated Mutual Oil Company acquired and entered Into 
possession of said properties in the month of February, 1914, and from that 
time forward this déponent has been the président of said corporation, and has 
had the active management of its afEairs ; that at the time that the Consoli- 
dated Mutual Oil Company took possession of said section 28, as aforesaid, 
there were situate on the said section six completed wells in which oil had 
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been dlscovered In paying quantitles, and there were two wells upon whlch 
drilUng had been started, and which had been partially drilled; tbat slnce 
the said corporation, acqulred the sald properties it bas erectéd upoa the 
said properties elaborate improvements and drilled three new wells, and bas 
also proceeded wlth tbe drllllng work that was in progress at the tlme that 
tbe said properties were acquired ; that the said corporation bas durlng the 
said perlod laid out and expended in Improvements upon said property, and 
in drilllng wells and In exploration and development work, a sum in excess 
of $150,000, and that the Improvements now upon the said property are of a 
value in excess of $150,000; that tbe occupation of tbe said section 28 by 
the sald corporation, and its predecessors in interest, were and bave been at 
ail times open, notorious, and were at ail times actually known to tbe Land 
Department of tbe United States govemment, and that Wbatever activitles in 
the way of development and Improvement of tbe said property bave taken 
place were wltb tbe full knowledge of the offlcers and a^nts of tbe Land De- 
partment of the United States ; that during ail of the sald period of time tbe 
sald corporation bas given to tbe agents of tbe Land Department free access 
to its books and records of ail kinds, and tbe said United States govemment 
has at ail times durlng the said period had actual reports and knowledge of 
the Improvements that the sald corporation was making upon said property, 
and bas bad access to the books and papers of said corporation sbowlng tbe 
amoiint of oll that it had extracted and was extracting, and sbowing tbe con- 
tractual obligations wblcb said corporation was under in tbe matter of its 
equipment and the disposition of its oil supply; that durlng ail of the said 
time tbe plaintiff, through its offlcers and agents of its Land Department, bas 
had actual knowledge that tbe défendant Consolidated Mutual Oil Company 
was in possession of tbe said property under a clalm of rigbt, and it bad 
during ail of said i>eriod of tlme and until tbe filing of tbis suit stood by 
and knowingly permitted the said défendant corporation, witbout objection, to 
make tbe aforesaid expendltvires of money, and to extract oils from said prop- 
erties, and to Incur obligations in and about tbe development of said property, 
and to develop tbe said property to its présent condition, and to extract tbere- 
from the very oil the value of wblcb it is hère seeklng to recover ; ttiat dé- 
ponent is informed and believes, and on sucb Information and bellef avers, 
that similarly wlth full knowledge of the facts eonceming tbe location and 
possession and the work that had been done upon the sald section 28 on and 
prier to the 27tb day of September, 1909, plaintlfC stood by and knowingly 
permitted tbe predecessors in Interest of the said ConsoUdated Mutual 011 
Company to remain in undisputed possession of the sald premises and to ex- 
pend, in work and labor tending to the development of oil on sald property, 
upwards of $200,000 ; that the money so expended bad been expended in large 
part in developing the identical wells upon the said property wblcb were pro- 
duclng oil at the tlme that the said Consolidated Mutual Oll Company pur- 
chased the sald property, and that the purchàse of the sald property by the 
said corporation was largely induced by the said developments ; that be- 
cause of the sald development the sald corporation has paid to its predecessors 
in interest more than $500,000." 

In each case the order appealed from is reversed. 

GILBERT, Circuit Judge (dissenting). In the first place, I think 
it is error to hold that the Jand in question was occupied under a lo- 
cation or claim "existing and valid" within the language of the excep- 
tion found in the withdrawal order of September 27, 1909. The rea- 
soning in United States v. McCutchen (D. C.) 234 Fed. 709, and Unit- 
ed States V. Midway Northern Oil Co. (D. C.) 232 Fed. 619, is, I think, 
convincing. 

In the second place, I think it extremely doubtful whether an as- 
sociation daim, such as that which is involved in the présent case, is 
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protected by the provisions of the Pickett Act of June 25, 1910, any 
further than that parti cular tract which may hâve been in the actual 
possession of a bona fide occupant or claimant, who, at the date of 
the withdraw^al, was in the diHgent prosecution of work leading to 
discovery of oil or gas. The notices of the location of the association 
claim involved in this case were filed in January, 1909. In June fol- 
lowing the interests of ail the persons who had filed the notices were 
transferred to McLeod. At that date no discovery had been made, 
and no work had been done. At the time of the withdrawal no work 
at ail had been done on either of the quarter sections involved in thèse 
two suits, and no one was in diligent prosecution of work thereon 
leading to discovery of oil or gas. See United States v. Stockton 
Midway Oil Co. (D. C.) 240 Fed. 1010. An important distinction be- 
tween thèse cases and the case of United States v. Grass Creek Oil & 
Gas Co., 236 Fed. 481, 149 C. C. A. 533, decided by the Circuit Court 
of Appeals for the Eighth Circuit, is that in the latter case, at the 
time of the withdrawal, ail of the original locators of the association 
claim were in the actual possession by their lessee. 

In the third place, the appeal présents the single question wh^ther 
the court below^ in appointing a receiver, abused the discrétion which 
was vested in it. In Bosworth v. Terminal Rd. Ass'n, 174 U. S. 182, 

186, 19 Sup. Ct. 625, 627 (43 L. Ed. 941), Judge Brewer said: 

"But the appointaient of a receiver is a matter resting largely In the dis- 
crétion of the court — not, of course, an arbitrary, but a légal, discrétion — and 
(dependlng, not slmply upon the breach of a condition in the mortgage, but 
also upon the question of relative injury and beneflt to the parties and the 
public by the talcing of the property out of the possession of the mortgagor, 
and placing It in the hands of a receiver." 

In Hutchinson v. American Palace Car Co. (C. C.) 104 Fed. 182, 

187, Judge Putnam said : 

"The same principles apply with référence to the exercise of discretlonary 
povyers for the appointaient of receivers as to the exercise of discretlonary 
powers for prellminary injunctions." 

In Briggs v. Neal, 120 Fed. 224, 56 C. C. A. 572, the Circuit Court 
of Appeals for the Fourth Circuit held that the appointment of a 
receiver is discretlonary, and will not be reviewed, unless a gross 
abuse of discrétion is shown. And ail the authorities hold that the 
appointment of a receiver pendente lite, like the granting of an in- 
terlocutory injunction, is a matter resting, with certain limitations, 
within the discrétion of the court to which the application is made, 
to be governed by a considération of ail the circumstances in the case. 
The courts hâve always recognized the propriety of appointing re- 
ceivers in mining property, where the substance of the property in 
controversy may be wasted by the extraction of ores. In High on 
Receivers (3d Ed.) § 615, it is said : 

"The aid of a receiver is sometlmes granted In cases of mines or colllerles 
pending a litlgatlon whleh is to détermine the title and rlghts of the parties, 
when, from the pecullar nature of the property, it is necessary that it should 
be kept in opération and preserved pendente lite." 

In Elk Fork Oil & Gas Co. v. Foster, 99 Fed. 495, 39 C. C, A. 615, 
where the bill sought only an injunction, the Circuit Court of Appeals 
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held that the District Court had the discrétion on its own motion to 
appoint a receiver. The court quoted with approval from 15 Am. 
& Eng. Enc. of Law, 605, the f ollowing : 

"Working of mines is soinething more than the common and ordinary use 
«f real estate, and requlred the use of more than ordinary remédies to pro- 
tect the rights of a party entltled to the possession. The granting of an in- 
junction, and, if necessary, the appointment of a receiver, are common rem- 
édies." 

The complaint in each of thèse cases involves a quarter section of 
land on which, at the time of the withdrawal, no well had been com- 
menced. The complaint distinctly charged that the location of the 
association claiih, purporting to hâve beéri'filed in the names of Tay- 
lor, Powell, Darling, Pentz, Freeman, Thorne, Harder, and Searles, 
was in f àc± poste'd by and for the sole benefit of McLeod, and that 
the naiïles of thé lûcators were used to enable McLeod, or some other 
person than the locators, to acquire more than 20 acres of minerai 
land, in violation of the laws of the United States; that the said 
persons whose names w^ere so used in said location notice yvcre not 
bona fidê locators, and each of them vi^as without an interest in said 
location notice so filed, and their names weiré not used to enable them 
to secure said land, but that each was a niere dummy, used for the 
purposes alleged. The answers denied thèse allégation^. The judge 
of the court below in his opinion stated that in his judgment the 
présent status of the property in the cases should be maintained, either 
by enjoining the withdrawal of oil or by the appointment of a re- 
ceiver, "until the right of défendants to withdraw oil from the land 
is finally determined, either by the Land 'Department or by the court. 
It seerns to, me that the appointment of a receiver will work less hard- 
ship to défendants than the granting of an injunction." 

The défendants in their answers pleaded the provisions of the Ptck- 
ett Act, and alleged that they had acquired the association claim by 
complying therewith. The burden of proof was upon them to prove 
that this was true. On the hearing of the application for the receiver, 
they presented affidavits tending to show that it was true. Was the 
court below bound to accept those affidavits as final and conclusive, 
and therefore deny the application for a receiver? I think not. Per- 
haps the' members of this court would not hâve appointed a receiver 
upon the showing made, but that is not the question hère. The ques- 
tion is whether the court below manifestly abused the discrétion which 
was lodged in it. That court may hâve entertained the opinion of 
the meaning of the Pickett Act which I hâve outlined aboyé. If it 
did, a clear case was made for the appointment of a receiver to pre- 
vent waste. ' It mav hâve been of the opinion that the showing made 
by the afïidavits, made as they were by interested parties, was not 
sufficient to prove the diligence which the Pickett Act required. If 
so, the appointment of a receiver was not an abuse of discrétion. 
Lands which hâve ceased to be public lands, by reason of the initia- 
tion of pi'e-emption and hômestead and other claims, are still so far 
public lands that the United States may protect them from Waste. 
Shiver v. United States, 159 U. S. 491, 16 Sup. Ct. 54, 40 L. Ed. 231. 
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NORTH AMERICAN OIL CONSOLIDATED et al. v. UNITED STATES. 

(Carcuit Court of Appeals, Nlnth Circuit. August 20, 1917. Kehearing Denied 

October 8, 1917.) 

No. 2789. 

Appeal from the District Court of the United States for the Souttiern Divi- 
sion of the Southern District of Califomia; Maurice T. Dooiing, Judge. 

Suit in egulty by the United States against the North American Cil Con- 
solidated, Walter P. Frick, John F. Carlston, Clarence J. Berry, Dennls Searles, 
Walter H. Leimert, and Wiclsham Havens. Decree for complainant, and de- 
fendants appeaL Reversed. 

See, also, Consolidated Mut. OU Co. y. United States, 245 Fed. 521, C. 

O. A. . 

U. T. Clotfelter, of Los Angeles, Cal., and A. L. Weil, Charles S. Wheeler, 
and John F. Bowle, ail of San Francisco, Cal., for appellants. 

E. J. Justice, P. P. Hobgood, Jr,, Frank Hall, Jas. W. Witten, and A. E. 
Campbell, Sp. Asst Attys. Gen., aU of San Francisco, Cal., and Albert Schoon- 
over, U. S. Atty., of Los Angeles, Cal., for the United States. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

PER CURIAM. On the authority of Consolidated Mutual 011 Company, a 
Corporation, and J. M. McLeod, Appellants, v. United States, of America, Ap- 
pellee, No. 2787, and Consolidated Mutual Oil Company, a Corporation, and 
J. M. McLeod, Appellants, v. United States of America, Appellee, No. 2788, 
245 Fed. 521, — C. C. A. — , just decided, the order appealed from Is re- 
versed. 

GILBERT, Circuit Judge, dissenting. 



UNITED STATES STEEL PRODUCTS CO. v. POOLE-DEAN 00. 

(Circuit Court of Appeals, Ninth Circuit October 1, 1917.) 

No. 2936. 

L CONTEAOTS lS=»186(2) SUBCONTBACTOBS RiGHTB OF. 

Défendant, the principal contractor, who subcontracted with plalntifC 
to do part of the work, eannot defeat plaintifCs action on the theory that 
plaintifî was doing the work for defendant's principal; plaintiffl having 
no eontractual relations with the principal. 

2. CONTRACTS <S=176(6, 7) CONSTBUCTION — PROVINCE Off COtJBT AND JlTET. 

Where the entire contract was found in correspondence between the 
parties, the trial judge should construe the same; but, if the contract was 
partly written and partly paroi, the question of its terms is for the jury. 
8. CoNTBACTS i3=>176(7)^ — CoNSTBUCTioN— Question foe Jury. 

Where plaintlfC entered into a subcontract with défendant, the principal 
contractor, to erect steel work for buildings and a dry dock composing a 
terminal of a railway Company, and correspondence between the parties 
recited the priée per ton to be paid for the érection, riveting, and paint- 
Ing of the Steel work, but defendant's answer alleged that the contract 
was made on the express understanding that défendant should deliver 
the steel by water as completely fabrieated as was its custom to shlp by 
water transporta tion similar steel for slmilar work, and one of defend- 
ant's letters relating to the contract recited that a formai contract should 
be drawn up as soon as conditions would permit, the contract must be 
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treated aa partly wrltten and partly paroi, and hence the question of Its 
terms is for the jury. 

4. Appeal and Ebboe iS=>1001(1) — ^Eeview— Veedict. 

Where the erldence presented a question for the jury, and the Instruc- 
tions were correct, the verdict will not bè dlsturbed on appeal. 

In Error to the District Court of the United States for the District 
of Oregon; Charles E. Wolverton, Judge. 

Action by the Poole-Dean Company, a corporation, against the Unit- 
ed States Steel Products Company, a corporation, to recover damages 
for breâch of contract for the erecting and painting of the steel work 
for the buildings and dry dock composing the terminal of the Grand 
Trunk Pacific Railway at Prince Rupert, British Columbia. Judgment 
for plaintiff. Défendant brings the présent writ of error. AfRrmed. 

In 1912, plaintiff in error, a New Jersey corporation, obtalned from the 
Grand Trunk Pacific Ballway Company a contract to fumish and ereet steel 
to be used in the lattefs terminal building? and floating dry dock at Prince 
Rupert, British Colurabla. Not being entttled to operate in Canada, plalntiffi 
in error sublet the erecting of the steel to défendant in error, an Oregon cor- 
poration. The latter agreement was never Incorporatéd In a formai contract, 
but is evideneed by the foUowIng letters: 

"Noyember 16, 1912. 

"D. S. Steel Products Co., Selllng Building, Portland, Or.— Gentlemen: We 
propose to furnish ail necessary labor and equlpment to erect, rivet, and paint 
the structural steel to be used In buildings and smokestàck for the Grand 
Trunk Pacifie Railway at Prince Eupert, B. C, for the sura of elghteen ($18.00) 
dollars per ton of 2,000 Ibs. Materlal to be delivered on docks at building 
sites. 

"Yours very truly, Poole-Dean Company, 

"Per Otho Poole." 

"United States Steel Products Company, Pacific Coast Department. 

"Portland, Oregon, March 24, 1913. 

"Messrs. Poole-Dean Co., Portland, Oregon — Gentlemen: Referring to your 
conversation wlth our Mr. Overmlre and thé wrlter relative to your contract 
coverlng érection feature for the Grand Trimk Pacific Buildings at Prince 
Rupert, B. C, It is understood that we used your figures in connection wlth our 
proposai on this work, and consequently you will recelve the order for doing 
this érection. 

"As to the dellveries, wish to advlse that our schedule contemplâtes com- 
mencing shipment from the plant In June and complète about the middle of 
September, but we undoubtedly wIU hâve to figure about four to four and one- 
half months from the time material leaves the plant until it reaches Prince 
Rupert. 

"Our formai contract wlth you for the érection will be drawn up as soon as 
conditions permit. 

"Trusting this letter will give you the necessary authorlty for maklng your 
arrangements for your part of the work, we remain, 

"Very truly yours, Bridge and Structural Department, 

"C. O. Overmlre, Contractlng Manager. 

"By Frank E. Fey, Contractlng Agent" 

"November 7, 1913. 

"D. S. Steel Products Co., City — Gentlemen: In looking through our files we 
flnd that we hâve misplaced copies of our original proposais on the main build- 
ings and wings of the dry dock at Prince Rupert. 

"It is our understanding we are to erect, rivet, and paint two coats on main 
buildings for $18.00 per ton of 2,000 Ibs.; on wings of dry dock we are to 
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erect, rivet, and caulk for $18.00 per tou of 2,000 Ibs.; ail material to be de- 
Uvered to us on dock at building site. 

"If the above is In accordance wlth your understanding, we wUl ask that 
you confirm same at your earliest convenlence, in order that our records may 
be complète. Thanklng you in advance, we are, 

"Tours very truly, Poole-Dean Company, 

"Per Otho Poole." 

"United States Steel Products Company, Paclflc Coast Department. 

"Portland, Oregon, November 11, 1913. 
"Subject: Prince Rupert Buildings. 

"Messrs. Poole-Dean Co., Portland, Oregon — Gentlemen: We bave your let- 
ter of the 7th instant, which states that you hâve misplaced copies of your 
original proposai on the buildings and wings of the dry dock on the aBove 
subject. 

"Tour understanding is, in accordance with ours, that you are to haul, erect, 
and rivet the steel for the buildings, for eighteen dollars ($18.00) per net ton 
of 2,000 Ibs., whieh includes your furnishing and applying two coats of paint, 
as per speclflcatlons; also that you are to haul, erect, rivet, and caulk the steel 
work for the wings of the dry dock, for eighteen dollars ($18.00) iwr net ton 
of 2.000 Ibs. AU steel vi-ork to be dellvered to you on dock at Prince Eupert, 
B. C. 

"Very truly yours, Bridge and Structural Department, 

"C. C. Ovérmire, Contracting Manager. 

"By Frank E. Fey, Contracting Agent." 

There Is no dispute as to the accuracy of the above letters, nor as to thelr 
contents. On Septeraber 19, 1916, défendant in error flled Its amended com- 
plaint. In the United States District Court for the District of Oregon. agalnst 
plalntlfC in error, alleging substantially as follows: That plaintlff entered into 
a contract wlth défendant to fumlsh the labor and equlpment to erect, rivet, 
and paint the structural steel to be used In the terminal buildings of the 
Grand Trunk Paclflc Railway Company at Prince Rupert, B. C, at an agrèed 
price of $18 per ton, which price was based upon the understanding that the 
steel would be dellvered completely fabrlcated, and that if extra work was 
neccssary, other than for the érection of said steel, plaintlff would be allow- 
ed a reasonable amount for such extra work; that thereafter, when the erect- 
Ing plans were received, plaintlff dlscovered that the steel would not be re- 
ceived at Prince Rupert completely fabricated, and thereupon notlfled défend- 
ant that plaintlff would charge défendant for the extra work required in f abri- 
catlng the steel, and défendant, through Its agent, Overmlre, promised and 
agreed that said matter would be satlsfactorily adjusted and instructed plain- 
tlff to proceed with the work; that plaintlff fabricated and assembled the steel 
for the varions buildings at an actual and reasonable expense of $3,330.69. 

For a second cause of action it Is alleged In the complaint that It was un- 
derstood that the erectlng under the above contract should begin when tliree 
pontoons had been floated in the dry docks of said terminal, and that défend- 
ant would not order plaintlff to begin work until such time as plaintlff could 
contlnuously keep at work until the completion of the Job, and that défend- 
ant would relmburse plaintlff for any delays in the work; that It was further 
understood and agreed that défendant would fumlsh plaintlff wlth adéquate 
space for the purpose of assorting and handllng the structural steel when It 
was unloaded on the dock of the Grand Trunk Paclflc Railway Company; that 
défendant thereafter instructed plaintlff to commence work, and plaintlff dld 
commence work, upon the buildings, and completed the same before three pon- 
toons of the dry docks had been floated; that because of the prématuré instruc- 
tions, and the delays in the completing of said pontoons, plalntiff's equlpment 
was compelled to lie Idle and remain in disuse from September 1, 1914, to 
November 5, 1914 ; and that the reasonable rental of said equlpment for said 
period of time was $2,123.64. 

For a third cause of action it is aUeged In the complaint that plaintlff was 
compelled to retum the laborers who were employed upon the work at Prince 
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Rupert, B, C, to VaneouTer, B. C, and pay the rallroad expenses and wagea 
of the men while in transit, at a cost of $918, on account of the breach of the 
contract by défendant as set forth In the precedlng paragraph. 

For a fourth cause of action it Is alleged that, notwlthstandlng it was pro- 
vldéd la the contract above mentioned that défendant would fumlsh plalntiff 
with adéquate space for the purpose of assorting and handllng the structural 
Steel when it was unloaded on the dock of the Grand Trunk Pacifie Railway 
Oompany, défendant disregarded thls understending and agreement, In that it 
falled to prbvide adéquate space for such purpose, necessitating plaintifC's us- 
ing extra time and labor In assorting and handllng the steel ; the reasonable 
value of said extra tlme and labor belng $2,459. 

For a flfth cause of action it Is alleged that plalntlfCj at the spécial Instance 
and request of the défendant, performed extra work during the months of 
April, May, June, and July, 1915, for whlch It was understood and agreed that 
défendant should pay, and whleh amounted in the aggregate to the stim of 
$400.70. 

Wherefore plalntiff prayed Judgment In the sum of $9,232.03. 

Défendant answered, alleging that it was understood between plalntiff and 
défendant that the latter should dellver the steel to plalntiff by water trans- 
portation, and that said steel should be dellvered as completely fabricated as 
it was défendantes custom to ship by water. transporta tion similar steel for 
slmilar work, and that défendant did in fact deliver the steel as completely 
fabricated as it was defendant's custom when shlpping by water transporta- 
tlon; that plalntiff's construction opérations were conducted under the order.^ 
and instructions ôf the Grand Trunk Pacifie Railway, and not under the orders 
and instructions of défendant; that the pontoons and space for storing men- 
tioned In the complalnt were to be fumished and provlded by the Grand Trunk 
Pacific Railway and not by défendant, and that plalntiff's loss or damage 
mentioned in the second, thlrd, and fourth causes of action was not occasioned 
by défendant; and that plalntiff's claim of $400.70 for extra work was duly 
allowod by the Grand Trunk Pacific Railway, and the amount thereof deducted 
from certain indebtedness due from plalntiff to the railway. 

The case came on for trial before a jury, who thereafter retumed a verdict 
In fayor of the plalntiff for $7,000. Défendant allèges error in the admission 
of certain testimony over defendant's objection, in the glvlng of certain In- 
structions, and in the refusai by the court to glve certain other instructions 
requested by défendant. ; 

Teal, Minor & Winfree and Rogers MacVeagh, ail of Portland, Or.f 
for plalntiff in error. 

McDougal & McDougal, of Portland, Or., for défendant in error. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge (after statitig the facts as above). [1J 
The défense that the work was done for the Grand Trunk Pacific 
Railway, and not for the défendant, Cannot be sustained. The plaln- 
tiff had no contractual relations whatever with the Grand Trunk Pa- 
cific Railway. It is true the work was done under the terms of a sub- 
contract provided for in an original contract between the défendant 
and the Grand Trunk Pacific Railway; but the contract in suit was 
between the plaintiff and défendant. This is expressly admitted in a 
number of paragraphs in defendant's answer, and particularly in para- 
graph 4, where it is alleged that : 

"Plaintiff submitted to défendant wrltten proposais for the performance of 
a part of said contract between défendant and Grand Trunk Pacific Railway, 
which proposais were accepted In writing by défendant, and said proposais and 
acceptance constituted and do now constitute the contract between plaintiff' 
and défendant mentioned in plalntiff's said amended oomplaint" 
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[2] The main question for this court to détermine is whether or not 
the contract between the parties, and under which the work in question 
was donc, was entirely in writing ; that is, whether the four letters in- 
troduced in évidence and relied upon by the défendant contained the 
completed contract. If that question can be answered in the affirma- 
tive as a matter of law, then it was the duty of the trial judge to con- 
strue such contract ; but, if it must be answered in the négative, it was 
within the province of the jury, and its duty, under proper instructions 
f rom the court, to détermine what the contract was, not only from the 
writings introduced as setting forth the alleged agreement, but from 
a.11 the évidence produced in connection with such writings and the sub- 
ject-matter thereof. Etting v. United States Bank, 11 Wheat. (24 U. 
S.) 57, 75, 6 L,. Ed. 419 ; Rankin v. Fidelity Ins. Trust & Savings De- 
posit Co., 189 U. S. 242, 252, 23 Sup, Ct. 553, 47 L. Ed. 792 ; American 
Bridge & Contract Co. v. Bullen Bridge Co., 29 Or. 549, 46 Pac. 138. 

[3] That the contract was not entirely in writing we think is admit- 
ted by the défendant in its answer, wherein it states, in paragraph VII, 
that: 

"It was mutually understood and agreed by aiid betweèn plaintiff and de- 
fendant, at the time said contract between plaintiff and défendant was enter- 
ed into, and said contract between plaintiff and défendant was made upon the 
express understanding, that défendant should de! 1 ver said steel to plaintiff by 
water transportatîon, and that said steel sbould be dellvered as completely 
fabricated as it was defendant's custora to ship by water transportation siml- 
lar steel for similar work." 

Again, in paragraph IX, allusion is made to the fact that "said con- 
tract between plaintiff and défendant was made with the express un- 
derstanding" that certain conditions existed, while in paragraph X it 
is positively set forth as a défense that: 

"It was mutually understood and agreed by and between plaintiff and de- 
fendant, at the time said contract between plaintiff and défendant was enter- 
eà into, and said contract between plaintiff and défendant was made with tie 
express understanding, that the pontoons for the wing of the dry dock should 
be furnished and provlded by Grand Trunk Pacific Railway, and not by défend- 
ant, and said pontoons are the pontoons mentioned in plaintiff's said amended 
complaint ; and it was mutually understood and agreed by and between plain- 
tiff and défendant, at the time said contract between plaintiff and défendant 
was entered into, and said contract between plaintiff and défendant was made 
with the express understanding, that space for storlng, assorting, and handling 
said steel on the dock of Grand Trunk Pacifie Railway at Prince Bupert, Brit- 
Ish Columbia, should be furnished and provided by Grand Trunk Pacific Rail- 
way, and not by défendant." 

Thèse allégations in themselves disclose the fact that the contract 
'.mder which the work in question was donc was not fuUy expressed by 
the writings, and that the court could not as matter of law exclude 
évidence of the oral agreëments and mutual understanding of the par- 
ties upon which such writings were based, and in accordance with 
which said work was done ; nor could the court décline to submit to 
the jury the question of what the real contract was between the parties, 
and whether the terms of- that contract had been properly carried out. 
That the exécution of a more formai instrument by the parties was 
contemplated is shown in a paragraph of one of the letters of the de- 
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fendant set f orth in the pleadings, where it îs said that "our formai con- 
tract with you for the érection will be drawn up as soon as conditions 
permit." The testimôny shows that the plaintiiï tried repeatedly to 
hâve such an instrument prepared and executed, but défendant f ailed, 
for some reason not disclosed, to coinply. Having had ample oppor- 
tunity to reduce to writing the fuU détails of their agreement, and f ail- 
ed to do so, the défendant is not now irt a position to invoke the rule 
of law which prohibits the introduction of oral évidence to explain 
the meaning of a written instrument. That rule does not apply to the 
facts qf this case, irom any standpoint. 

[4] The firsty second, third, and fourth causes of action are based 
upon the agreement alleged by plaintiff to hâve been made, and the 
court having properly instructed the jury in regard thereto, the findings 
of the jury as to the facts will not be disturbed. 

The fifth cause of action relates to the performance of extra work 
by the plaintiff at the alleged instance and request of the défendant, 
outside of the alleged contract, for which a charge is made of $400.70. 
The défendant admits that this work was done at its request, but al- 
lèges that the work was ordered at various times by the Grand Trunk 
Pacific Railway, and such orders merely transmitted by défendant 
to plaintiff i that after said work was completèd plaititiff's claim of 
$4(X).70 therefor was presented by plaintiff to the, said Grand Trunk 
Pacific Railway and duly allowed, and the amount thereof deducted 
from certain indebtedness due from plaintiff to said railway. Evi- 
dence was introduced upon this matter,,and the question submitted to 
the jury under proper instructions from the court. 

Finding no error in the instructions of the court below, the judgment 
is alîirmed. 



JACQBSOHN V. LABKET. GOLD T. SAMB. In re AMERICAN BEA VER CO. 

(Cîlreult Court of Appeals, Thlrd Circuit. 0(^ber 26, 1917.) 

Nos. 2271, 2313. 

1. Bankextptct i®=>264 — Salb of Pbopebtt — Riqht to Oppose Conpibmation. 

The nnsuccessful bldder at a sale of a bankrupt's real and Personal 
property had no standing to oppose confirmation of the sale on the ground 
that he -would hâve bld more than the hlghest bidders If the property had 
been sold as a whole, Ihstead of separately, where the sale was made In 
conformlty with the order therefor. 

2. Bankbuptct <S=264 — Sau; of Pbopebtt — Right to XJbge Confibmation. 

The hlgh bidders on a public sale of à bankrupt's property hâve a 
standing to appear and urge the accéptahce of their bids and the confirma- 
tion of the sale, espedally as public policy requires stabillty In judldal 
sales in order to induce biddlng at such sales. 

3. Bankbuptct ®=»269 — Sale of Pbopebtt — Gbounds fob Settino A«ide. 

A mère offer to paymore than the prlce bld is not a sufficlent ground 
for setting aside a public sale of a bankrupt's property, éspeclally as It 
would tend to dlscourage and prevent bidding to deprive the hlghest 
Mdder of the advantage of hls accepted bld 'because of a subséquent offer 
of another person to bid hlgher on a resale. 
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4. Bankbuptcy <g=:3269 — Sale of Peopeett — Grounds foe Settiso Aside. 
Mère Inadequacy of priée Is not a sufflclent ground for setting aslde & 
public sale of a bankrupt's property ; but when the Inadequacy Is so 
great as in itself to raise a presumption of fraud, or to shock the con- 
science of the court, it becomes gross Inadequacy and is a sufficlent ground. 

^. Bankbuptcy (S=264 — Sai^ of Peopbbty — Confibmation — Discbetion. 

Under Bankruptcy Act July 1, 1898, c. 541, §t 70b, 30 Stat. 565 (Oomp. 
St 1916, § 9654), requiring the real and Personal property of bankrupt 
estâtes to be appraised, and provlding that property shall not be sold, oth- 
erwise than subject to the approval of the court, for less than 75 per cent, 
of Its appraised value, whether the prlce bid on a public sale Is grossly 
inadéquate, and whether confirmation should be refused on that ground, 
are matters within the judgment and discrétion of the tribunal orderlng 
the sale. 

6. Bankbuptcy <S=:5446 — Review of Feoceedings — Discrétion of Ooubt. 

An appellate tribunal will not reverse the discrétion of the bankruptcy 
court in approving or setting aside a public sale of a bankrupt's property, 
under Bankruptcy Act, § 70b, by substituting its own discrétion ; nor will 
it disturb or interfère with the exercise of such discrétion, so long as it 
does not amount to an abuse of discrétion. 

7. Bankbuptcy <S=269 — Sale of Pbopebty — Settino Aside — Discbetion. 

While the bankruptcy court vpould bave exercised a discrétion of doubt- 
ful validity in setting aside a sale of a bankrupt's real and Personal prop- 
erty for $19,900 and $7,600, respectively, because an unsuecessful bidder 
ofCered to bid $1,500 more on a resale of the property as a whole, there 
was no improvident exercise of Its discrétion in setting aside the sale for 
gross inadequacy of price, where the Personal property was appraised at 
$31,212.20 and the real property at ^,350, providing the appraisement 
was évidence upon which the court mlght properly base its discrétion. 

8. Bankbuptcy iS=269 — Sale of Propeety — Setting Aside — Discbetion. 

Under Bankruptcy Act, § 70b, requiring the real and Personal property 
of bankrupt estâtes to be appraised, and providing that it shall not be 
sold otherwise than subject to approval of the court for less than 75 per 
cent of the appraised value, the appraisement was évidence upon which 
the court might act in setting aside a sale for gross inadequacy of prlce. 

9. Bankbuptcy <@=269 — Sale of Peopbety — Setting Aside — Conditions on 

Besale. 

Where the bankruptcy court set aside a public sale of a bankrupt's 
property for gross inadequacy of price, and not because an unsuecessful 
bidder offered to bid more on a resale, there was nothing Improper in con- 
dltioning its order for a resale on the giving of bonds by the objectors to 
insure a better bid on the resale. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the District of New Jersey; J. Warren Davis, 
Judge. 

In the matter of the American Beaver Company, bankrupt; Bar- 
ney Larkey, trustée. An order of the référée, refusing confirmation 
of sales of the real and personal property of the bankrupt, was affirm- 
ed by the District Court (242 Fed, 599), and Lazar Jacobsohn and 
Herman Gold separately pétition for review of the order so far as it 
afïects the real and personal property, respectively. Affirmed. 

Cecil H. MacMahon, of Newark, N. J., for petitioners. 
Nathan Bilder, of Newark, N. J., for défendant. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 
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WOOLLEY, Circuit Judge. The matter hère involved was brought 
before the District Court on pétition to review an order of a référée 
refusing confirmation of a sale in bankruptcy on the ground of gross 
inadequacy of price. The court affirmed the order. Its décision is 
now before us for review and revision. Bankruptcy Act, 8 24b CComp. 
St. 1916, § 9608). 

Pursuant to an order of the référée, the trustée ofïered at public 
sale, subject to confirmation, the property of the bankrupt, consisting 
of real estate, machinery, equipment and merchandise theretofore used 
in the bankrupt's business of hat manufacturer. The real estate was 
encumbered by a first mortgage for $9,000 and by a second mortgage 
for $58,000 given to secure an issue of bonds. The latter mortgage 
purported to be a lien aiso upon the Personal estate. Conceiving that 
the liens upon the two classes of property required that the property 
be sold separately in order to avoid confusion in the application of 
proceeds (the property being offered free of liens) the trustée declined 
to sell the property in bulk as a going concern, but sold it in separate 
parcels on différent days. 

The trustée reported that Lazar Jacobsohn had bid $19,900 for the 
realty and Hermân Gold $7,600 for the personalty ; that thèse were the 
highest bids ; and recommended the confirmation of the sale. 

Confirmation was opposed by Louis Kamm, an unsuccessful bidder, 
and by sundry unsecured creditors. Kamm's complaint was that he 
was forced to bid low because the property was ofïered in two par- 
tels, realty and personalty; that he had no use for one without the 
other ; that had the property been offeréd in bulk as a going concern 
he would hâve bid and was still ready to bid a sum larger than the 
aggregate of the highest bids received. The creditors' objection to 
confirmation waS that the property was sold for a grossly inadéquate 
price. 

Upon. the. question of inadequacy of price no évidence was produced. 
The creditors cited the appraisement, and the référée, relying upon it 
as évidence of value, was manifestly influenced in his conclusion by the 
great disparity between the valuations there made and the priées bid. 
The Personal property was appraised at $31,212.20 and was sold for 
$7,600; the real property was appraised at $34,350 and was sold for 
$19,900. 

Notwithstanding this disparity, the référée was not inclined to let 
go the bids at the first sale without first making sure of equally good 
bids at a second. To meet this situation the objecting bidder pro- 
posed giving a bond to insure that at a second sale the property would 
bring $2,500 more than the amount brought at the first, and the ob- 
jecting creditors similarly ofïered a bond that the amount obtained at 
the second sale would be at least $1,500 more than that obtained at the 
first, provided that the property, after being ofïered in parcels, be of- 
feréd as a whole. Thèse tenders were accepted by the référée, the 
sale set aside (conditioned upon filing the bonds) and another sale or- 
dered. On review the District Court affirmed the order of the référée. 
This action of the court is the matter before us for revision. 

The principal question, of course, is whether the trial court exer- 
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cised a proper discrétion in affirming the order setting aside the sale. 
But in this question are involved separate and conflicting rights of 
perhaps three classes of persons, (1) the low bidder, (2) the high 
bidders, and (3) creditors. 

[ 1 ] We may lay aside any claim of right made by the low bidder to 
hâve the sale set aside in order to give him anoliier chance to bid. 
There was no irregularity in the sale. He simply complains that he 
would hâve bid higher if the property had been offered in a différent 
way. The trustée ofïered the property in conformity with the order 
of sale, and as there is nothing to show either in the order of sale or 
in the manner in which the trustée executed it that the low bidder was 
injuriously affected, he is without right to oppose confirmation. In re 
Burr, 217 Fed. 16, 19, 133 C. C. A. 126. 

[2] The high bidders, however, hâve a standing which permits 
them to appear and urge the acceptance of their bids and the confirma- 
tion of the sale. They were brought to the sale by invitation of the 
court, and having donc what the court asked them to do, they now hâve 
a right to ask the court to approve their acts. 

Their right to be heard is based upon still another considération. 
Judicial sales are an indispensable part of the machinery employed in 
administering bankrupt estâtes. Public policy requires stability in 
such sales. The Ruby (D. C.) 38 Fed. 622; In re Burr, 217 Fed. 16, 
19, 133 C. C. A. 126. To induce bidding at such sales and reliance 
upon them, the purpose of the law is that they shall be final, Tewabic 
Mining Co. v, Mason, 145 U. S. 349, 356, 12 Sup. Ct. 887, 36 L. Ed. 
732 ; they are not to be disturbed except for substantial reasons. 

[3] After much expérience in scrutinizing bidding at judicial sales^ 
courts now uniformly hold that the mère oflfer to pay more than the 
price bid is not a substantial ground for setting aside a sale, recogniz- 
ing that nothing will more certainly tend to discourage and prevent 
bidding than a judicial détermination that the highest bidder may be 
deprived of the advantage of his accepted bid by an ofïer of another 
person, subsequently made, to bid higher on resale. Morrisse v. In- 
glis, 46 N. J. Eq. 306, 19 Atl. 16; In re Metallic Specialty Mfg. Co. 
(D. C.) 193 Fed. 300; In re Shapiro (D. C.) 154 Fed. 673. 

While such are the rights of successful bidders and while the policy 
of the law favors them as against lower bidders who attempt to over- 
throw them, their rights, however, are not superior to the right of 
creditors not to be deprived of their security at priées which are 
grossly inadéquate. Therefore the issue in this case is not between 
fiie low and the high bidders but is between the high bidders and cred- 
itors — parties with equal standing — and the issue is not whether the 
court exercised a valid discrétion in ordering a second sale on a ten- 
der of a higher bid, but is whether it abused its discrétion in setting 
aside the first sale on the ground that the bids were grossly inadé- 
quate. 

[4] The rule is that mère inadequacy of price is not a sufficient 
ground for setting aside a judicial sale; but when the inadequacy is 
80 great as in itself to raise a presumption of fraud or to shock the 
conscience of the court, it becomes gross inadequacy, and is a sufficient 
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ground. In re Burr, 217 Fed. 16, 21, 133 C. C. A. 126; Cowen v. 
Stevens, 3 Har. (Del.) 494; Oldham v. Hossenger, 5 Houst. (Del.) 
34; Broomall v, Reybold, 5 Houst. (Del.) 435; Roger v. Ocheltree, 
4 Houst. (Del.) 452. 

[5-7] When in a given case a price is grossly inadéquate and when 
upon that ground confirmation sliould be refused, are matters within 
the judgment and discrétion of the tribunal ordering the sale. When 
a trial tribunal orders a judicial sale subject to its confirmation under 
authority expressly requiring of it the exercise of discrétion in ap- 
proving or setting aside the sale (Bankruptcy Act, § 70b), an appellate 
tribunal will not reverse its discrétion by substituting its own nor will 
it otherwise disturb or interfère with its exercise sa long as it does not 
amount to an abuse of discrétion. In re Shea, 126 Fed. 153, 61 C. C. 
A. 219. In the exercise of this discrétion the trial court in this case 
found that the priées bid were grossly inadéquate. It based its judg- 
ment, as we read the record, not on the différence between the bids 
raade at the first sale and the bid ofïered to be made at a second, but 
upon the disparity between the priées bid and the property valuations 
made by the appraisement. Had the court refused confirmation of 
the sale upon a finding of an inadéquate price, based upon the différ- 
ence between the bids made and the bid proposed, it would hâve exer- 
cised a discrétion of doubtful validity. Morrisse v. Inglis, supra ; In 
re Metallic Specialty Mfg. Co., supra; In re Shapiro, supra. But 
having found gross inadequacy of price in the disparity between the 
bid and the appraisement, we cannot say that the discrétion of the 
court was improvidently exercised — if based upon évidence. As noth- 
ing was bef ore the court showing the value of the property except the 
appraisement, the remaining question is, whether the appraisement is 
évidence upon which the court may base a valid discrétion. 

[8] An appraisal in bankruptcy is an estimate of the value of the 
bankrupt estate made by three disinterested persons. The appraisers 
are ofïîcers of the court and are selected with an especial regard to 
their fitness to give an opinion upon the value of the particular prop- 
erty comprising the estate. In the case under considération the kind 
of property appraised was a hat manufactory and marchandise. Two 
of the appraisers were men of long expérience and high standing in 
that business. The appraisal, therefore, is the value data upon which 
the court subsequently acts in disposing of the bankrupt's property. 
To obtain such data the statute provides (section 70b) that "ail real 
and Personal property belonging to bankrupt estâtes shall be apprais- 
ed." Certainly tlàis means that the property shall be appraised before 
it is spld, and as it is provided in the same section that property "shall 
not be sold otherwise than subject to the approval of the court, for 
less than seventy-five per centum of its appraised value," the statute 
connects the appraisal with the sale and plainly intends that the value 
of the property as appraised shall hâve a bearing upon and a relation 
to the price at which the court, in the exercise of its discrétion, shall 
confirm or set aside the sale. 

The sale in this case was made subject to confirmation, as shown by 
the terms of the order, and was conducted under authority of the 
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provision which requires confirmation by the court when the property 
is sold for less than seventy-five per centum of its appraised value. 
As the provision conferring upon the court authority to confirm the 
sale déclares that that authority shall be exercised when the price bid 
has a given relation to the value appraised, it is clear to us that the 
statu te intends that the appr ai sèment shall be employed by the court 
as a guide in the exercise of its discrétion. When the purchase price 
approaches the appraised value it leads the judgment of the court in 
one direction ; when the disparity between the purchase price and the 
appraised value is so great as to suggest fraud or to shock the con- 
science of the court, then it directs the court's judgment in another di- 
rection. The appraisal thus becomes évidence of value. It is not con- 
clusive évidence, to be sure, nor does it speak absolute verity, but it 
is provided for the court's use and the court may rely upon it alone 
or may rely upon it partially, or may look beyond it to. other évidence 
in ascertaining the real value, as in an exceptional instance where 
a sale was set aside on a bid equal to the appraisal and a second sale 
ordered on proof that the property was worth and would bring three 
times the appraised value. In re Shea, 126 Fed. 153, 61 C. C. A. 219. 

We are of opinion that the appraisement is évidence upon which 
the court may base a valid discrétion when called upon to confirm or 
set aside a trustee's sale. 

[9] It is further contended in this case that the care exercised by 
the court to secure as good a bid at the second sale as was obtained at 
the first shows that the court's discrétion was swayed, if not determin- 
ed, not by the disparity between the bid obtained and the appraised 
value, but by the small diiiference between the bids made at the first 
sale and the bid ofïered to be made at a second. We are not of this 
view. Inadequacy of the price bid at the first sale, and the terms under 
which the first sale was set aside and a second sale ordered are matters 
separate and distinct. Having found gross inadequacy of the price 
bid at the first sale, the court might validly set aside that sale on that 
ground and at the same time make an order for a second sale condition- 
ed upon terms that would secure to the estate whatever advantage it 
derived f rom the bids at the first sale. Thèse terms are considérations 
which hâve to do with a new sale ordered and hâve no relation to the 
discrétion exercised in setting aside the first sale. 

The decree below is afïirmed. 
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UNION PAC. R. CO. V. LAUGHLIN (two cases). 

(arcult Court of Appeals, Eiglith Circuit August 20, 1917.) 

Nas. 4730, 4731. 

Appeal and Eeeob ®=>1008(2) — Rbview — Action Tbied to Coxtbt. 

A gênerai flnding by the court lu an action at law, In whicli a jury was 
walved by stipulation pursuant to Eev. St. § 649 (Oomp. St. 1916, § 1587), 
is conclusive upon ail quêtions of fact, and the judgment thereon Is 
revlewable only for errors of law committed during the trial and to 
which exception was duly reserved. 

Appeal from the District Court of the United States for the West- 
ern District of Missouri ; Arba S. Van Valkenburgh, Jûdge. 

In Error to the District Court of the United States for the Western 
District of Missouri; Arba S. Van Valkenburgh, Judge. 

Action at law by one Bisbiroulis against the Union Pacific Railroad 
Company. From a judgment in favor of h. A; Laughlin, petitioner, 
défendant brings error. Appeal dismissed. 

R. E. Watson, of Kansas City, Mo. (R. W. Blair, of Topeka, Kan., 
and Watson, Gage & Watson, of Kansas City, Mo., on the brief), 
for appellant and plaintiff in error. 

C. R. Pence, of Kansas City, Mo., for appellee and défendant in 
error. 

Before SANBORN and HOOK, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. A Greek by the name of Bisbiroulia 
was employed by an employment agency at Kansas Cily as one of a 
gang of laborers to work for the défendant, the Union Pacific Railroaa 
Company. After some months of employment he was set to work upon 
a new cut-ofï Une from Hastings to Gibbon, Neb. This line was be- 
ing built by a subordinate company, jtnown as the Hastings & North- 
western Railroad Company. That corporation, however, was simply 
an agency of the Union Pacific for building the line. Its officers were 
ail officers of the Union Pacific, with the exception of the treasurer. 
While thus employed, Bisbiroulis met with an accident by a rail fall- 
ing upon his leg, crushing it so as to require amputation. By a written 
power of attorney he employed L. A. Laughlin, the défendant in er- 
ror (petitioner below), to prosecute his claim for damages against the 
Union Pacific Railroad Company. The présent action was brought for 
that purpose in the state court at Kansas City, Mo., and removed by 
the défendant into the fédéral court. Thereafter a settlement was ef- 
fected with the plaintiff, without the knowledge of his attorney, by 
claim agents in the employ of the Union Pacific, for the sum of $1,700. 
This settlement was made in the name of the Hastings & Northwestern 
Railroad Company, and the draft for $1,700 was on the treasurer of 
that Company, but the voucher accompanying it is approved by the 
auditor of the Union Pacific Company. The release signed by Bis- 
biroulis in person contains this language: 

.^=>For other ca>e3 see same toplc & KEY-NUMBER In ail Key-Numbered DigeaU & Indexes 
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"Eeceived of Hastings & Northwestern Railroad Company $1,700 In full 
■ settlement and complète satisfaction of ail claims and causes of action against 
It growing out of any matter whatsoever, aud particularly in full settlement 
and complète satisfaction of ail claims or causes of action, that exist or 
may liereafter accrue, against it or any other company, * * « for dam- 
ages for any arid a'U personal injuries, or loss or damage to property sustained 
in or growing oUt of a certain accident. * * • Said accident occurred on 
the 7th (lîiy of March, 1913, at or near Gibbon, Nebraska, and consisted in be- 
Ing injurfd while employed as a laborer in extra gang No. 4." 

This release clearly identifiée! the causçof action upon which the suit 
against the Union Pacific was based. The attorneys for that company 
presented the release in court arid asked for a dismissalof the action. 

Going back now for a moment to the power of attorney sighed by 
BisbirouHs employing Laughhn, it contains the following language: 

"As compensation for hls services I agrée to give said attorney 50 per cent. 
of whatever lie obtained in settlement of my said claim either by suit or 
compromise. And in case I shall settle or compromise otherwise than 
througb said attorney, he shall be entitled to a fee equal In amount to that 
received by nie." 

In response to the motion to dismiss, Laughhn filed a pétition in 
court alleging that the settlement- had been made fraudulently in the 
name of the Hastings & Northwestern Railroad Company for the pur- 
pose of defrauding him out of his fées as attorney, and that theHast- 
ings & Northwestern Railroad Company wà's a sul^sidiàry 'corporation 
of the defetidanj: haVÏîîg thé sanie officers, and thaf that company acteii 
in collusion with the défendant; in etïecting the settlement oa ,its behalf 
for the àbove-mentioned fraudulent purpose. He prayed a.judgment 
against the Unitfn Pacific Railroad Company/for $1,700. The défend- 
ant filed an answer containing a gênerai déniai, and further alleging 
that Bisbiroulis was at the time ôf his injuries working for the Hastings 
& Northwestern Railroad Ccnnpany, and that that company compro- 
mised and .settkd the claim for $1,700, and alleging that Bisbiroulis' 
injuries ocGUrred in Nebraska, and that the settlement was made there, 
and that the law of that stateas- to the settlement and attomey's fées 
ought to control, and pr^yed that Laughlin's complaint, be dismissed. 
The issue thus formed présents the only controversy that was before 
the trial court. , ■ . , . . 

A stipulation in writing was filçd waixing a jury. Evidence was 
introduced by Laughlin in support bf his pétition. At its conclusion 
défendant deraurred to the évidence and excepted to the order of the 
court overruling the demurrér. The défendant then offered évidence 
on its own behalf, which upon elementary principlés amounted to a 
waiver of the exception just taken. At the conclusion of the en tire 
évidence the dëmurrer was not renewed, ribr was any motion or reqUest 
for findings of fact or déclarations of law made, which would afiford 
a basis for the errors that havebeen assigned in this court. The cause 
was submitted. The court made à gênerai finding of the issues' in 
favor of Laughlin, and entered a judgment at law in hi^ behalf for 
$850. The railroad company bas not only sued out a writ of error to 
review that judgment, but has also taken an appeal for the same pur- 
pose. Clearly the appeal should be dismissed. The proceeding was 
245 F.— ^5 
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purely légal, and the judgment was also of that character. Under some 
circumstances the right and suit would be équitable ; but upon the 
pleadings and ' évidence shown by this record it was légal, for the en- 
forcement of a purely peçUniary liability. 

The gênerai finding by the court is conclusive upo^i ail questions 
of fact. The bill of exceptions contains no errors of law in the course 
of the trial to support the errors that hâve been assignèd hère. Upon 
principles that hâve been âsserted so frequently by this court as not to 
require discussion, the judgment must therefore be affirroed. Mason 
V. United States, 219 Fed. 547, 135 C. C. A. 315; Wear v. Impérial 
Window Glass Co., 224 Fed. 60, 139 C. C. A. 622. 

The appeallis dismissed. 



MOISB V. SCHBIBBL et al. 

In re OMAHA MOTOR CAR CO. 

(Circuit Court of Appeals, EIghth Circuit. July 11, 1917.) 

No. -4666. 

1. BankIbtjptot 13=^59 — Pbovable Ci-AiMs — Oondttionai. Allowance. 

■ That.a stoekiiolder and créditer of a banlçrupt bad orally promlsed 
anotber,: créditer of Uie same class that ^ts claim should be paid does not 
estop jtbe fornier f rom recelvlng dlyidends eçmally wlth tlie latter. 

2. BANKEUPTÇy <S==>^1-»-PeOVAÇLE CIcAIM;)?— CopiDITIÇNÂL AiXOWANCE. 

A créditer of a bankrupt corporation, wBo is àléé rÇhe holder of unpald 
stock, éànnbt propèrly be reqùired, as à condition tij'the allowance of hla 
claim, teipay tteamount due on liisistock subscriptlon, where theassess- 
m^t agàlnst tinpaid Stock nece^sary ; to pay the claims <ot credltors has not 
been judicially ascertalned; , . ,. 

Appealifrom the District Court of the United States for the Dis- 
trict of Nebraska; Thos. C. Munger, Judgé; ' 

In the ttxatter of the Omaha Motor Car Company, bânkrupt. From 
an order allowing thé claim of Minnie Moise, as administratriî!: ofl 
WalterMoîse, deceased, cùnditionally, on objection ofL. W. Séheibel, 
trustée, and the Omaha Auto Top 'Cohipaoy, another créditer, claim- 
ant appeals.i Modified and afHrmed. 

F. S. Howell and J. E. Von Dorn, both of Omaha, Neb. (Isidor 
Ziegler, of Ômaha, Néb;, on the b'riéf), for appellant.' 

Sidney #. Smith, oï Omaha, Neb. {McGilton, Gaines & Smith, of 
Omaha, Neb., on the brief), for appellèe. 

Before HOOX SMITH, apd CARLA:NP,; Circuit Judges. 

CARLAND, Circuit Judge. ; Walter Mojse filed claiins aggregating 
$31,635.76 against the estate of the Omaha^ Motor Cai; Company, a 
banlsrupt. Objections were filed to, the, allpwance of the cjaims-bythe 
trustée in bankruptcy, and also by the Omaha Auto Tqp ;Corapa,ny, 
a créditer pï the bânkrupt.. After a hparing, the référée found a bal- 
ance due, tpMoise.pf $1,615.05, but cJi§allow«d the samç, for the rea- 
son, amongj others, that Moise was the, subsçriber and owner of 25 

@=3lCor otbef cases se» same topic & KBY-NlTMBER In-allKey-Nùmbered DlgesU & Indexes 
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shares of the comtnon and 50 shares of the preferred stock of the bank- 
rupt, of the par value of $7,500, for which he had paid nothing. On 
pétition for review the matter was certified to the District Court. 
That tribunal restated the account between Moise and the bankrupt, 
and found a balance due the former of $13,728.58, but disallowed this 
amount unless Moise should first pay to the estate of the bankrupt 
$7,500, with interest at 7 per cent, from April 12, 1912, as payment 
for the stock above mentioned. It was further ordered that, if such 
payment should be made, then the claim of Moise as found by the 
court should stand allowed, and that Moise should receive dividends 
upon his claim equally with ail other creditors of the same class, ex- 
cept that the claim of the Omaha Auto Top Company should be pre- 
ferred to that of Moise, and that any dividends that Moise should be 
entitled to should be paid to the Auto Top Company until its claim 
should be paid in full; otherwise, the findings of the référée were 
affirmed. From this order Moise appealed to this court. 

The assignment of errors as printed in the record contains the fol- 
lowing : 

"9. That the court erred in flndlng and adjudging that the total net elalm 
that should be allowed this créditer is only $13,728.58 (No. 9 hereof withdrawn 
from further considération — See Prsecipe filed Jan. 11, 1916.)" 

Turning to page 41 of the record, we fînd that the prœcipe for tran- 
script filed by appellant directs assignment of error No. 9 to be omit- 
ted. We therefore hâve no occasion to review the correctness of the 
balance found due to Moise by the court, except as to the items known 
as the Colby note, the Burmeister note, the Stangl note, and the auto- 
mobile item, as the charging of thèse items to Moise are separately 
assigned as error. 

It is further assigned as error that the court erred in finding that 
Moise was a subscriber to the stock of the bankrupt in the sum of 
$7,500, par value. The référée and the District Court both found that 
Moise was a subscriber to the stock of the bankrupt in the above 
amount, and that he had not paid for the same. A careful review of 
the évidence has satisfied us that this fînding is correct. We are also 
salisfied that the court did not err in charging the amount of the 
notes above mentioned to Moise, or the price of the automobile. 

[1] We, however, think the court erred in granting a préférence 
to the claim of the Auto Top Company oyer that of Moise. They 
were creditors of the same class, and the évidence does not warrant 
the establishment of what practically amounts to a lien on the divi- 
dends payable to Moise, in favor of the Auto Top Company. The 
évidence tends to show that Moise promised orally that the indebt- 
erness of the Auto Top Company should be paid; but there is no 
évidence of facts which would create an estoppel on the part of 
Moise from receiving his dividends on an equality with the Auto 
Top Company. 

[2] We are also of the opinion that the court erred in deciding that 
Moise was not entitled to dividends until' he had paid the full par 
value of his stock. It is true that unpaid stock subscriptions pass to 
the trustée (I^oveland, p. 809, § 309), and that the corporate stock of 
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an insolvent corporation is a trust fund for the benefit of creditors 
(Upton V. Tribilcock, 91 Û: S. 45, 23 L- Ed. 203 ; Sanger v. Upton, 
91 U. S. 56, 23 h. Ed. '220; Pullman v. Upton, 96 U. S. 328, 24 L. 
Ed. 818; Hawkins v. Glenn, 131 U. S. 319, 9 Sup. Ct. 739, 33 L. Ed. 
184; Richardson v. Green, 133 U. S. 30, 10 Sup. Ct. 280, 33 E. Ed. 
516; Handley v. Stutz, 139 U. S. 417, 11 Sup. Ct. 530, 35 L. Ed. 
227) ; but Moise was not obliged to pay to the creditors of the bank- 
rupt the full amount unpaid on his stock unless the fuU amount was 
necessary tO pay the creditors of the bankrupt in full (Scovill v. 
Thayer, 105 U. S. 143, 26 L. Ed. 968). There is no way of determin- 
ing in this proceeding what assessment shall be levied upon the stock 
of Moise. The amount of the assessment can only be determined in 
a proceeding brought by the trustée in bankruptcy against the estate of 
Moise, in ,whîch ail the debts and expetises chargeable against the 
bankrupt èstate and ail available assets belonging thereto shall be as- 
certained, and the conclusion reached as to the amount of assessment 
necessary against the stock of Moise which, together with ail available 
assets, will pay the creditors of the bankrupt estate in full. 

It is possible that the assessment may equal the par value of the 
stock, or it may be much less; but whatever it shall be cannot be de- 
termined tfiitiï sonie such proceeding as has beèn suggested is had. 
Scovill v. Thayer, supra; Rem. Auto & Motor Car Company, 153 Fed. 
345,, 82 C. C. A. 421. ,We ar^e also of the opinion that, when the 
assessment to be paid upon the stock is ^sçertained, thep no dividends 
should be paid on the claipi.of Moise until the stoclc assessment is 
fully pjaid, but that, in case the assessr^ent i^ duly paid, then the claim 
of Moise shall stand : allowed §nd, share çqually in the payment of 
dividends with claims of the same cl^ss, 

The order appealed from, except as modified by this opinion, is af- 
fjnned, and the case remanded to the District Court for f urther pro- 
ç«edings not inconsistent with; the views herein expressed. 



DELA W ARE, L. & W. R. CO. r. I/ANTERMAN et nx. 

(Circuit Court of Appeals, Third Circuit. October 20, 1917.) 

]Sfo..2242. 

1. Appeal and Ebror <S=»1053(2)-7-HAEMi.Ess Erbob— Admission of Evidence 

— Cube. . ' , , 

On the trial of an action "by a husband and wlfe against a rallroad 
Company 'for an àssault, the statement of the husband, In answer to a 
question as to how soon the wlfe begaù to vomit after the affray* that she 
got verjf.much worse "rlght after they putus in jail," dld not require a 
reversai, where the trial judge Immediately told the jury to disregard 
the remark, and r«pèated sucli caution In thie charge; it appearing that 
no other allusion wàs made to fee fact that plaintiffs had been in jail, 
and there being nothing to show that they were put in jail at the rall- 
road's Instance, and the remark apparently not having been made with 
any maliclous intent. 

2. Appbal AND Ebeob <S=»1058(2)— HABjrtEss Ereob — Exclusion of Evidence. 

On the trial of an action for assauït, the exclusion of a question asked 
a wltness as to whether sHe forméd any opinion as to whether tilaintifC's 

^=9For other cases see sams toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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shaklng spells were real or simulated was .harmless, wliere .the wltness 
testlfied at length concerning what slie obsèrved, and her testimony was 
fùU of her opinion, expressed or necessarily ImpUed, that plalntifFs slete:- 
ness was a sham. 

In Error to the District Court of the United States for the District 
of New Jersey ; J. Warren Davis, District Judge. 

Action by U. S. Grant Lanterman and wife against-the Delaware, 
Lackawanna & Western Railroad Company. Judgment for plamtiffs, 
and défendant brings error. Affirmed. 

Frédéric B. Scott, of New York City, for plaintifif in error. 
William H. Morrow, of Belvidere, N. J., for défendants in efror. 

■Befôre BUFFINGTON, McPHERSON, and WOOLIvEY, Cir- 
cuit Judges. 

McPHERSON, Circuit Judge. The plaintiffs,' who are husband 
and wife, recovered verdicts in the District Court for bodily injuries 
received at the hands of the railroad's servants about 10 o'clock in 
the evening of June 19, 1913. The détails ;of the-assault need not: bç 
givén. It is enough to say that f rom the conflicting testimony the 
jury must hâve found that the railroad was on the point of trespassing 
deliberately onthe plaintiffs' land, and that the injuries were inflicted 
during a physical encounter that was brought about by the railroad's 
wrongful act; the amount of the verdicts indicating that in the jury's 
opinion Mrs. Lanterman sufïered severely and permanently. The 
questions bef ore us relate to four rulings made during ithe, trial. 
[1] 1. The railroad objects to the court's refusai to déclare a mis- 
trial under the ; f oUowing circumstances : During the husband's exam-ri 
ination by his counsel concerning the extent of his wife's injuries, the 
following questions arid answers were exchanged: 

"Q. How soon after thls affray was It that shefirst began toynmit? 

"A. I want to add to that, this shoulder keeps twltchiiig.: How soon after? 

"Q. Yes. .■■ ( '■ '■ 

"A. It was not any more than a week. She got very nvuch tcorse right 
after they put us in j ail." • ' .: I 

Thcreupon the defendant's counsel moved for a mistrial because of , 
the words in italics, but the trial judge denied the motion, linstructing 
the jury at the same time to pay no attention to the rerr^ar^ and after- 
wards at the beginning of the charge instructing thern.again.that the 
statement had no relevancy whatever.to the ispue, and sJioul(|,be wholly 
disregarded. Nothing else on this subject ?ippears in the jçecord; no 
other allusion was made to the fact that the plaintifïs had been in jail, 
and no information was ofifered about the charge on which they had 
been confined. It may be that they were put in jail at the railroad's 
instance ; but no such testimony was given, and the whole matter was 
left in obscurity. Assuming the statement to be incompétent, the gên- 
erai rule is thus stated in Turner v. American Trust Co., 213 U. S. 
267, 29 Sup. Ct. 424, 53 L. Ed. 788 : 

"The gênerai rule is that the admission of Incompétent évidence is not 
réversible error if it subsequently is distinctly withdrawn from the considéra- 
tion of the jury." 
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If tlie rule îs to govem, it is clear that the answer — which was 
not in response, tp^ the question of çounsel, but was a npt unnatural 
addition made by the witness, and does not seem to hâve been made 
with any malicious intent — is not cause for reversai. The court dealt 
with it immédiat ely by telling the jury to disregard it, and repeated 
the caution in the first sentences of the charge. The railroad insists, 
however, that the situation îalls within the exception to the rule stated 
in Waldron v. Waldron, 156 U. S. 383, 15 Sup. Ct. 389, 39 L. Ed. 
453 : 

"The curattve effect of the correction, In any partlcular Instance, dépends 
on whether ornot, considering the whole case and Its partlcular dreum- 
stances, the error commltted appears to hâve been of so serious a nature that 
It must havè affected the mlnds of the jury désplte the correction by tht 
court." 

Both the rule and the exception are well established, and need no 
discussion; but of course a trial judge must be allowed some discré- 
tion in such a mâtter, and we shall only add our approval of the ruling 
now complained'tof. We do not think it likely that so brief and so 
vague a statement, takeh with the immédiate correction applied by the 
court, could hâve persisted in the minds of the jury during a trial that 
lasted more than four days longer. 

[2] 2i Thé'other mattér, which cah be disposed of in a few words, 
is the ccjiïrt's 'refusai to allow the follOwing question to be answered: 
The witness Was a womàn' détective, who had been sent by the railroad 
tp obtain information concemirtg-MrS. Lanterman's real condition, and 
had stayed in' the'house on nùmerous occasions for a day or two at a 
tinife. Shetestified at length cPncerning what she observed, and in the 
course of her examination she was àsked, but was not permitted to 
answer : 

"From your observation of the shaklng spells she had whlle In the vestibule 
of the church,;!and while ;at the railroad station when there were people 
arouM, and when there was cotopaay In the house, dld you form.any 
opinion as to whether they were real or slmulated?" 

It is not necessary to décide whether the refusai was erroneous, for 
we are satisfied that no harm could hâve been donc. We hâve read 
càréfully the tçstimony of the witness, and find it to be full of lier 
opinion^ eîthér expi-essed or necessarily implied, that the sicknéss of 
Mrs. Lanterrtiah was a isham, and the fact that she was not allowed to 
sây so once inore sèems tp us to be of no importance.' . 
' We do not think the bther two objections câlPfbr'cbttiment. 
Findingrio" réversible error, the judgments are àffitmed. 



JACKSON V, PENNSYL VANIA B. CO. 551 

. JACKSON V. PENNSTLVANIA R. CO. 

(Circuit Court of Appeals, Tliird Circuit. October 30, 1&17.) 

No. 2289. 

Caebikrs <S=>286(4) — Injubies to Passengebs — Enteance TO and Exit eboic 
Station. 

A railroad çompany, whlch malntalned a ferry house,' the entrance to 
which was througli several broad arches abutting the street, with no 
pathway or flagging leading to any partlcular entrance, was not llable for 
an in jury to a prospective passenger, caused by a defect in the paving of 
the Street 10 or 12 feet^distant from its property Une, as it was under no 
obligation to repair the street, and had no right to do so. 

In Error to the District Court of the United States for the Dis- 
trict of New Jersey; Thomas G. Haight, Judge. 

Action by Fannie M. Jackson against the Pennsylvania Railroad 
Company. Judgment for défendant, and plaintifï brings error. Af- 
firmed. 

B.. C. Gilson, of Jersey City, N. J., for plaintiff in error. 

Vredenburgh, Wall & Carey and John A. Hartpence, ail of Jer- 
sey City, N. J'., for défendant in error. 

Before BUEFJNGTON, McPHERSON, and WQOLLEY, Cir- 
cuit Judges. , : 

BUFFINGTp.N, Circuit Judge., This action was broughtby Fannie 
M. Jackson agaihst the Pennsylvania Railroad Company "in a state 
court, and thereafter removed to the court below on the ground of 
diversity of citizenship. On trial in that court, a judgthent of nonsuit 
was entered in f avor of the défendant ; whereupon the plaintifï sued 
put this writ of error. , . 

The proof s in the cause tended to show thàt the railroad operated, 
as part of its railroad system, a ferry from the foôt of Cortlandt 
street, New York, to Jersey City. , The approach to such ferry was 
across West street, which was paved with Belgian. block, and the 
entrance to the' ferry house was throûgh sieyeral brbad arches abut- 
ting the street. As the plaintifï apprdached 6ne of thèse openings and 
was still on the West street pavement, and while stîU 10 or 12 f cet 
distant from the railroad's propej-ty line, she stumbled over some Bel- 
gian blocks which protruded above the genérâj leVel of th'e pavement, 
fell, and was injured. Thèse blocks had so protruded. for several 
weeks. The action was to recover for such injuries, and the négli- 
gence charged therein was that the railroad, "with f ull knowledge and 
notice thereof, negligently permitted the said path or roadway to be 
and remain in a dangerous condition, and negligently suffered the same 
to be without proper repair." 

It will thus be seen that the question hère involved is, not the rail- 
road's duty to provide a safe egress for a departing passenger or a 
safe ingress on its own property for an incoming one, but whether the 
railroad was liable to an arriving passenger for an injury happening 
on an abutting public street, caused by the alleged unsafe condition of 

€=3For otber casea ses same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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such Street. It will also be noted that the railroad provided several 
other entrances to the ferry from the street, any one of which could 
hâve beeh used ; that therc! was no pathway or flagging on West 
Street leading to any particular entrance; and that the place where 
the plaintiff stumbled was a course she was not constrained to take. 
It will also be noted that the alleged négligence of the railroad was 
not in allowing the entrance opposite thèse protruding Belgian blocks 
to remaiij iii use, nor in failing to give warning of the protruding 
blocks,, but wa,s solely, as we haye quoted, for permitting the roadway 
to be eut of repair. . ,. 

Under the circumstances, we fail to see how the faulty condition 
of the Street Cah be chàrg'ed to the railroad. It was neither under 
obligation to repair it, nor, indeed, had it a right to do so, To hâve 
done so would hâve been a wrong on its part. If it was bound to re- 
pair thè highway-lû feet back, whywas it not.bound to repair 100 feet 
further back?" TJie incoining passenger had to pass oyer the whole 
vvidth of the street to reach the ferry, and the same principle and rea- 
son that wpuld constrain tl;e railroad to compel repairs af a defec- 
tive place 10 f eet out on the street would extend that duty tp the whole 
area of the street. Moreover, tô hold the railroad in-.efïect responsible 
for the condition of the abutting. street is to breed confusion and invite 
ca;relessness.'' Ori the other hand, if the railroad is held rîgidly to its 
duty in regard to territory it controls, and the city likewise toits 
duty in the territory it controjs, the public will, be better protçcted 
thap where' w^e haye divided, dual.duty. ïn the présent case it'w'ôuld 
seern the plaintiff could hâve sued the city for its alleged negléct, and 
tô subject thé railroad tb an qilternative ând origipal liability for such 
alleged negliggpce is ,t,o encourage . carelessness oh the'' part of the 
municipality.' ' ' ' 

We haye examined th^. many cases cited, and, while stra^ 'phrases 
may hère and there be'^oiinci çountenapcirig such an extension bf re- 
sponsibility on the part of the carrier as is hère sùggegted, wé hâve 
found rione wh^ch either in f acts or principles ' wbuld warrant oui- 
holding the plaintiflF en^itled tp rècover. And it tnay. bé, éaid that 
through ail the cases bearing on this gênerai subjèct it wjll be foùnd 
the. décisive , factpr îs.,wheth(?r the défective Jocus in qub Wà^on the 
carrier's property^rW^s, in its ■^ossegsibn, or., was under its cbntrol. 

Restricting, Qtir'decisïorito the' f acts, and pleadings hei-e înVolved, it 
is cléâr that no ground was shown to hbld the railroad guilty of thé 
négligence charged. 't'hé.judgmêht below is therefore àffirraed. ' 
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OHATHAM & FHCKNIX NAT. BANK v. LOVEGROVE. 

(Circuit Court of Appeals, Tliird Circuit. Oetober 22, 1917.) 

No. 2264. 

Fbatidulent Conveyances ®=»57(3) — Solvenct of Dkbtoe — Convetance to 

WlPE AND OniLDEEN. 

Where a solvent man, able to pay hls debts and having no hazardous 
business in contemplation, wlthout intent to defraud subséquent creditors, 
made a voluntary eonveyance of real estate to his wife's brother, for 
tlie benefit of liis wife and daugliter, and tlie rents thereafter went to 
tlie wife and daughter, he dld not continue to be the bénéficiai owtier, 
and the eonveyance was not fraudulent as to creditors. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvaniaj J. Whitaker Thompson, Judge. 

Feigned issue between the Chatham & Phœnix National Bank and 
Maibelle S. Lovegrove. Judgment for défendant, and the bank brings 
error. Affirmed. 

Joseph S. Clark and C. Alison Scully, both of Philadelphia, Pa., for 
plaintiff in error. 

Albert W. Sanson, of Philadelphia, for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

McPHERSON, Circuit Judge. In the court belpw this was a 
feigned issue between the Chatham & Phœnix Bank and Maibelle 
Lovegrove to détermine the right to certain rents, and the writ of 
error attacks the correctness of binding instructions in favor of the de- 
fendant. 

The dispute arises upon the following îacts: In January, 1915, the 
bank sued, and in February recovered a judgment àgainst, Thomas 
Lovegrove for more than $4,600, upon several notes dated between 
January 15 and April 2, 1914. Upon this judgment numerous attach- 
ment exécutions were issued, and the tenants of three buildings on 
Third street in the city of Philadelphia were summoned as garnishees. 
The ownership of the buildings was the point in controversy ; the bank 
asserting that Thomas Lovegrove must be regardèd as the true owner, 
while Maibelle Lovegrove, the daughter of Thomas, asserted her own 
title. To avoid expense and confusion, the parties agreed to a receiv- 
ership, and afterwards to an issue for the purpose of determining 
who was the owner. It appeared without contradiction that oh June 
28, 19n, the buildings were owned by Thomas Lovegrove, a dealer 
in machinery, and were conveyed by him on that day to Wm. G. Huey, 
a brother of his wife. The eonveyance was voluntary; its object be- 
ing to transfer the property for the benefit of Lovegrove's wife and 
daughter. Huey held the title until Oetober, 1913 (the rents going to 
the wife and daughter), and then conveyed to Mrs. Lovegrove, who in 
lum conveyed to Maibelle in Oetober of the following year; thèse 
two deeds being also voluntary, but having the same object as the deed 
of 1911. The bank limits its attack to the deed of Oetober, 1913,. in- 
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sisting that the deed of 191 1 should be disregarded, and asserting as the 
reason that Thomas Lovegrove contiriuéd to bè the bénéficiai, and 
therefore the réai, owoer thereunder. The deed of 1913 is assailed 
on the ground that the bank (although a subséquent creditor) was de- 
frauded, because the debt upon which the judgment is based was con- 
tracted soon àfter the deed of 1913 was delivered. 

We do not think the évidence sustains this contention, for in our 
opinion the record contains nothing to defeat the deed of 1911* In 
June of that yeaf'Thomàs Lovegrove was solvent, and no légal obstacle 
prevented him from niaking à family settleriient. He did not continue 
to be the bénéficiai owner; he had no hazardous business in contem- 
plation ; he was able to pay his debts ; and there is no évidence that he 
intended to defraud subséquent creditOrs. Nothîng is shown Concern- 
ing his notes to the bahk, except the mère fact that hé is boùnd by 
them, and the record discloses no connection between this debt and his 
financial condition in 1911. In a word,'no fact was proved tliat would 
justify a suspicion that the deed of that year was madè' in fraUd, 
either of such debts as perhaps he may then hâve had, or of other debts 
to be afterwards contracted. The légal question sought to be raised 
by the bank — namely, should a jury be allowed to find the fact of 
fraud merely from the fact that a debt has been contracted within a 
few months after a voluntary conveyance? — does not arise on this 
record, and need not be discussed. 

As no facts were in dispute, the direction to find for the défendant 
was correct, and accordingly the judgment is affirméd. 



COLLINS V, HUFFMAN et al. 

(Circuit Cîourt o£ Appeals, Thlrd Circuit. October 19, 1917.) 

No. 2269. 

OouBTs <S=>405(14)— OiECurr Couat of Appeals — Time of Taking Pboceed- 

INGS FOB HEVIEW. 

. Under Act March 3, 1891, c. 517, § 11, 28 Stat. 829 (Comp. St. 1916, S 
1647), forbidding an appeal or wrlt of error to the Circnit Court of Ap- 
peals, except within six months after the entry of the order, judgment, or 
decree sought to be reviewed, thé' court has no jurlsdiction, where the 
writ of error is not àetually Issued within six months, though allowed 
within that period. 

In Error tO the District Court of the United States for the Middie 
District of Pennsylvania ; Charles. B. Witmer, Judge. 

Action by Clara Collins against Harvey Huffman and others. The 
suit was dismîssed, and plaintiflf brings error. On motion to dismiss 
ihe writ of êrror.' Writ dismissed. 

John H. Bonner, ofScranton, Pa., for plaintiff in error. 
W. B. Eilenberger, A. M. Palmer, and Harvey Huffman, ail of 
Stroudsburg, Pa,.,. for défendants in error. 

Before BUFFINGTGN, McPHERSON, and WOOELEY, Cir- 
cuit Judges.- 

4S9E'or otbkT cases see same toplc & KBT-NUMBER In ail Key-Numbered OlgesU & Index» 



COLLINS V. HUFFMAJ^r 555 

McPHERSON, Circuit Judge. This suit for a conspiracy to de- 
fraud was begun on Juné 20, 1916; by Clara CoUins, a married woman, 
against Harvey Huffman and several other défendants. In the prœcipe 
for the summons and in her statement of claim the plaintifï declared 
herself to be a citizen of New York, and the défendants to be citizens 
of Pennsylvania. On the face of the papers, therefore, the court had 
jurisdiction ; but before answering on the merits the défendants rais- 
ed the preliminary question whether the plaintifif was in fact a citi- 
zen of New York, averring that both she and her husband were citi- 
zens and résidents of Pennsylvania. On that point the District Judge 
heard testimony, and, being of opinion that "the évidence before the 
court conclusively shows the plaintifï to be a, citizen of Pennsylvania," 
he entered an order dismissing the suit for lack of jurisdiction. The 
order was entered on October 31, and on April 30, 1917, he allowed a 
pétition for a writ of error to this court "upon the plaintifF giving bond 
according to law in the sum of $500, which bond shall be approved 
by the clerk." No bond was presented for approval until May 11, 
and not until that day was the writ of error issued and filed in the 
District Court. U. S. Comp. Stat. § 1663. No assignments_ of error 
were filed in that court until September 26, when the 'District Judge 
allowed them to be filed "nunc pro tune." The défendants now move 
to dismiss the writ of error on three grounds : 

(1) The assignments were not filed in accordance with section 6, 
rule 14, of this court (224 Fed. ix, 137 C. C. A. ix) requiring "the as- 
signments of error [to be] submitted and filed with the pétition for 
appeàl or writ of error immediately after the appeal or writ of error 
is allowed." 

(2) The only question raised and decided below was the jurisdiction 
of the District Court, and therefore the writ should hâve been taken 
directly to the Suprême Court. Act March 3, 1891, § 5 (Comp. St. 
1916, § 1215). 

(3) The writ of error to this court was not taken within the statutory 
period of six months. 

The third reason alone will be considered. Section 11 of the act 
of 1891 (Comp. St. 1916, § 1647) forbids an appeal or a writ of error 
to this court "except within six months after the entry of the order, 
judgment, or decree sought to be reviewed." Under this section we 
hâve already decided in Rutan v. Johnson, 130 Fed. 109, 64 C. C. A. 
443, that we hâve no appellate jurisdiction where the writ of error 
is not actually issued until after six months from the entry of the judg- 
ment sought to be reviewed, although (as in that case) the writ may 
hâve been allowed within the period limited by the act. See, also, 
Waxahachie v. Coler (C. C. A. 5) 92 Fed. 284, 34 C. C. A. 349; Ken- 
tucky Coal Co. v. Howes (C. C. A. 6) 153 Fed. 163, 82 C. C. A. 337; 
Williams Co. v. United States, 215 U. S. 541, 30 Sup, Ct. 221, 54 
h. Ed. 318. 

The writ of error is dismissed, with costs. 
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BATES COUNTY, MO., v. WILLS et aL 

(Circuit Court of Appeals, Eighth Circuit. Juiy 2, 1917.) 

No. 4650. 

In Error to the District Court of the United States for the Western 
District of Missouri ; Arba S. Van Valkenburgh, Judge. 

On rehearing. Part of original opinion (239 Fed. 785, C. C. A. 

) withdrawn. 

Frank Hagerman, of Kansas City, Mo. (Thomas J. Smith, of Butler, 
Mo., on the briefs), for plaintiff in error. 

Frederick N. Judson, of St. Louis, Mo. (William Mumford, of Fitts- 
field, 111., Frank M. Lowe, of Kansas City, Mo., and John F. Green, 
of St. Louis, Mo., on the briefs), for défendants in error. 

Before SANBORN, SMITH,, and CARLAND, Circuit Judges. 

PER CURIAM. The second trial of this case was reviewed in the 
opinion of this court fikd February 1, 1917, published in 239 Fed. 785, 

'— — C. C. A. . Each of the parties to the litigàtion moved for a 

rehearing, the motions were granted, and the case has been again heard. 

A critical examiiiation of the pleadings has convinced us that the 
questions discussed and decided in paragraphs numbered 2, 3, 4, and 5 
in that opinioii wére iiot fairly at issue, and for that reason, and to the 
end that what was said raay not constitute the law of the case, andthus 
be conclusive upon the trial court at the next trial, and not because the 
court is convinced that the views expressed were erroneous, those para- 
graphs of the opinion will be withdrawn, and the questions there con- 
sideréd left open for subséquent détermination and the remainder of 
the opinion and the order for a reversai of the judgment and for a new 
trial will be affinned. 



MIAMI CYCLE & MFG. CO. v. ROBINSON. 

(Circuit Court of Appeals, Slxtli Circuit. August 1, 1917. On Motion for Re- 
hearing, October 11, 1»17.) 

No. 3009. 

1. Patents <s=s»212(1)— Licenses — Surr fok Royalties. 

The fact that a complainant, who had contracted to grant to défendant 
an exclpslve license under a pending application for a patent, refused to 
exécute a formai license, althougli wlthout justification, held not to bar a 
suit for royàitlçs under the patent af ter Issuance, where up to thé tlme ot 
such Issuance tlie faUure to exécute the license was Immaterlal, and was 
walyed by défendant, and theteaf ter the parties treated the contract as 
still li;i force in. other respects, and as In eftect a license. 

2. OONTB4C7S .<S=5^3i6(5)— BBEACH^-^WAIVEB. , 

The' action of a défendant in demanding' further performance of a 
contract after its breach by coinplalnant held to be a walver Of the rlght 
to treat such breach as etiding the èonti^ct. 

3. Patents <s=:»211(1) — Exclusive License — Reissue. 

An exclusive licensee Is not bound by the narrow construction which the 
patentée puts upon bis claims for the sake of getting a reissue, ah3 when 
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the original olaim s are repeated in the reissue, the licensee may hâve 
them construed as broadly as they would hâve been in the original. 
4. Patents ®=5211(.3) — License— Construction. 

When appUeant and licensee hâve dealt upon the theory that pending 
claims, if allowed, would cover the licensee's product, the licensee may 
not, after the patent issues with thèse claims, deny llabillty thereunder. 
fi, Patents ®=»211(2) — License — Suit fob Eotaities — Défenses, 

Where a license contraet requlred the payment of royalties, such royal- 
ties to cease and détermine in the event the patent should be adjudged In- 
valid, the licensee cannot set up the Invalidity of the patent as a défense 
to a suit for royalties. 

6. Patents <®=32H(1) — License Contbact — Consteuction — Royalties. 

At a time when an application for a patent was in Interférence wlth 
others, the applicant made a contraet to grant an exclusive license there- 
under, vyhich provided that "upon the issue of the final award of priori- 
ty in favor of" the applicant the licensee should pay a royalty on such of 
its manufactures "as are covered by said patent." After the patent Issued 
a reissue was applied for and obtained. Jield that no royalties became due 
and payable until the date of the reissue, since untll that time it could 
not be determined what was covered by the patent, but that the royalty 
period dated back to the spedfled final award. 

7. Patents <S=>219(4) — Licenses — Suit fob Royalties— Oboss- Suit. 

In a suit brought to recover royalties under* a contraet for an exclusive 
license, which provided that the royalty should "cease and détermine In 
the event that a court of compétent jurisdiction shall déclare said patent 
* » * null and void," the défendant may properly be permitted by an- 
svcér, under equity rule 30 (198 Fed. xxvi, 115 O. O. A. xxvi), to ralse th«i 
issue of validity, not for the purpose of avoiding payment of royalties 
aeerued, but of obtainlng a decree terminating the contraet. 

Appeal from the EHstrict Court of the United States for the Wes^^ 
ern Division of the Southern District of Ohio ; Howard C. HoUister, 
Judge. 

Suit in equity by William Robinson against the Miami Cycle & 
Manufacturing Company. Decree for complainant, and défendant 
appeals. Reversed. 

July 6, 1908, Robinson, the appelleç, was the owner of three patents, and 
of the inventions covered by six peilàlng applications for patent, ail re- 
latlng to coaster brakes for bicycles' or other more or less analogoùs f eatures. 
The appellant, herelnafter called the Company, was manufacturing coaster 
brakes pursuant to the O'Horo patent, No. 860,234, of Jiily 16, 1907 (reissued 
September 28, 1909, No. 13,023). Eobinson's earllest application (herelnafter 
«alled the baslc one) had been pending since October 8, 1897. The company's 
attorneys saw, in one of the issued Robinson pater^ts, some référence to this 
early application, and so were led into communication with him. It Vfîls found 
that this invention was of such character as to make it likely that he woiild 
be entitled to claims broad enough to dominàté the entire coaster brake art 
and to reach ail the forms theri being put on the market by several manu- 
facturers; but that application vi^as tled uP in interférences. Nçgotlations 
were had, whlCh resulted in the exécution of a wi'itten contraet betvs'een the 
Company and Robinson, made July 6, 1908. ., Certain specially ipaportant pro- 
visions' are copled in the mai-gin ;i but the substance, of the whole contraet 
was that Robinson wasto assi'gn to the com^iîiiy a!ji 'his patents and inven- 

'———^——. -7- . ; ,, . . .,.,. : r ; : ' 

1 8. Upon the formai trànsfer by Robinson. of; thç title' ef ail of Robiùson's 
Inventions, applications and patents, as reçitédabove (wlth thé exception, of 
_appUcation seri^rNo. .654,532, flled Octobjçr 8,, 1S97), and the formai trans'fer 
<)fan^ exclusive license under the application jÇiled' October 8, i8g7, the Cycle 
Company will pay to Robinson the followirig considérations, to wlt; (a) Two 
thousand flve hundred dollars ($2,500) cash; (b)' a formai order for tïie 
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tlons, except the basic application, and under ttat one he was to glve the 
Company an exclusive license; that the. çompany, by its attorneys, should 
take over the prosecutlon of the pendin^r applications and Interférence cases, 
and prosecute them ail at its expense; that the company should presently 
pay RoMnson $12,500 in stock and cash ; that when Robinson was awarded 
the broad invention, as was expected, the corhpany should pay him a license 
fee of 10 cents per brâke, wlth minimum annual payments of $5,000, until he 
should receive $20,000 in royalties, whereupon the title to the broad patent 
should bè assigned to the company,- subject to further royalty payments and 
certain contlngeneies. The patent upon the basic application Issued on July 
•8, 1913, No. 1,067,230, aiid reissued February 17, 1914, No. 13,690. Controversies 
between the parties finally resulted in the flllng of thls bill In the court 

transfer to RoMnson by the Cycle Company of lOO shares of the stock of the 
Cycle Company, which stock has a par value of $100 per share. 

9. Upon the Issue' of the final award of priori ty In favor of Eoblnson In 
interférence proeeedlngs in the matter of the application of October 8, 1S97, 
sériai No. 654,532, In whlch Robinson Is involved wlth other contestants, the 
Cycle Company agrées to pay to Robinson under the terms of the exclusive 
license recited in paragraph 8, a royalty fee of ten (10) cents upon such coaster 
brabes madé by or for theOyde Company as are covered by sald patent, such 
royalty to cease and détermine In the event that a court of compétent jurisdic- 
tlon shall déclare eaid patent to be obtained nul! and void. 
■ 10." From and after the final award recited in paragraph 9, and unless the 
application and patent Is declared invalld as recited In paragraph 9, the 
Cycle Company co venants and, agrées to pay to Robinson, as a minimum 
yearly royalty, the sum of flve thousand dollars ($5,000), payable quarterly. 

15. The exclusive license given the Cycle Company by Robinson under the 
application of October 8, 1897, and patent to be obtained, is to continue so 
long as the Cycle Company eompliea faltbfully wlth the terms of thls agree- 
ment. 

16. Upon the payment by the Cycle Company to RoblnSon of royalty fées 
under thç application of October 8, 1897, and patent to be obtained, amounting 
to a total sum of twenty thousand dollars ($20,000), then Robinson hereby 
agrées to assign to the Cycle Company the entire title therein, subject, how- 
ever, to the continuance of royalties thereunder as recited in paragraph 9. 

17. The OS^Cle Company bas the rlghtto license others uUder any of the 
Robinson inventions, applications and patents upon the payment by the Cycle 
Company to Robinson of half the license fee so exacted. 

18. Robinson agrées to join the Cyéle Company in any action in or out of 
the Patent Oaiçe or in the courts which mày be necessary to enforce the pay- 
ment of royalties by others, or for the àçcoùntlng for past profits or damages, 
at the expense of the company. 

20. The Cycle Company agrées to use Its best endeavors to coUect ail royal- 
ties whlch are or may be due under the Robinson inventions, applications 
and patents at the expense of the Cycle Company, and siich net sums or thelr 
équivalent ^s may be coUected thereunder sjiall be equally dlvlded by RoMn- 
son. and the Cycle Company. , ' 

21. The Cycle Company agrées tp engage counsel at Its own expense to con- 
duct ail proceedtags under the Robinson patenjts, inventions and applications 
in the Patent Office and before, the courts, aûd Robfpson agrées to the re- 
taining of such counsel in seçurlng and maintalning thelr valldlty at the ex- 
pense of the Cycle Company. 

22. If the Cycle Company shall at any time cease to manufacture wlth due 
diligence marketable hubs covered by any of the Robinson patents, or shall 
discontinue, through failùre or other cause, to do business, then the Robinson 
patents shall be recohveyed to Robinson wlthout compensation or préjudice. 

23. The Cycle Company shàll be empowered to tenter Into trade relations 
wlth other ■ manufacturers looklng toward the establishment of satlsfactory 
priées and the control of the coaster brake business of the United States, wlth 
a View of seçurlng to both parties to this agreement the maximum amount 
of royjilty fées attalnable. 
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below. It prayed disclosure of the number of brakes mamif actured by the 
Company or its lieensees and asked a deeree for the minimum royalties due, 
^nd also certain other relief. The Company answered, proofs were taken, 
and, on final hearing, a deeree was made findlng minimum royalties and In- 
éerest thereon due, and directing immédiate payment thereof, amountlng to 
about $20,000, and making a référence to a master to ascertaln the number 
of brakes made which were within the contract, and thus to learn whether 
royalties were due in escess of the minimum. The company brlngs this appeal. 

Walter B. Grant, of Boston, Mass., and Fenelon B. Brock, of Wash- 
ington, D. C, for appellant. 

Léonard Garver, Jr., of Cincinnati, Ohio, and John M. Coit, of 
Washington, D. C, for apjJellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 

Judges. 

DENISON, Circuit Judge (after stating the facts as above). 1. 
Whether the bill states a case for which there is no adéquate rem- 
edy at law may be matter of grave doubt. However, it undertakes 
to rest upon certain established grounds of équitable jurisdiction; and 
although the défendant challenged that jurisdiction below, it has as- 
signed no error upon the overruUng of its objection. Under thèse 
circumstances, we find no occasion to look into the question. 

[1] 2. The first défense, inoi-der of présentation, is that Robinson 
cannot enforce the contract, because he has never granted the ex- 
clusive license which he agreed to give. Further statement of facts 
hère becoffles necessary. Robinson was an inventer and patent solici- 
tor of large expérience. He had been conducting his own cases. Aft- 
er his original application had been long tied up in interférences, he 
devised the plan of filing what he called a divisional application, think- 
ing, apparently, that he could thereby proceed, free in some respects 
from the complications which the interférences had brought about. 
Accordingly, in June, 1905, he filed this divisional application. It 
consisted of a copy of the spécification and drawing and Some of the 
claims of the original. In July, 1908, the Patent Office had repeatedly 
refused to give considération on the merits, such refusai being for 
the reason that there was nothing truly divisional about it ; and Rob- 
inson was inâisting, both that it did contain claims not allowable under 
the basic application, and that the clairhâ common to it and the former 
ttdght eventually be assigned to one or the other, as the Office might 
direct. The contract of July 6, 1908, included this divisional applica- 
tion among the list of eight patents and applications whidi were to 
be assigned to the company. Immediately upon the signing of. the 
contract, an assignment was prepared covering thèse eight, and the 
paper was execated and delivered. The contemplated exclusive li^ 
censé under the basic application not being entirely finished that day, 
it was arranged that Robinson would go home, and this paper would 
be sent to him the next day, and he would sign and return it. It was 
so prepared and sent. He declined to exécute it, saying that, the 
moment the company's attorneys were in charge of the applications, 
they could trànsfer the broad claims from the basic to the divisional, 
to which the complète, title had already passed, and so could defeat 
tlie purpose of thé contract ; he theref ore asked that thë divisional 
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be reassigned to him, whereupon he would include bbth the original 
and divisiôrial in his license. This request was neither granted nor 
rçfused, but considération was ppstpohed. During ail the years while 
tne, . application y/as pending, and after the patent issued, there were 
occasional références by both parties to their respective positions on 
this subject, but there never was a positive demand for the license 
made as a condition of continuing the contract in force nor was there 
an absolute' refusai to give it; but the company proceeded with the 
prosecution of the matter in a manner wholly inconsistent with any 
intention to claim fbrfeiture for lack of this instrument. 

Robinson's original refusai to exécute the license was unjustified. 
It amounted, to saying that, although he had executed a contract in 
which there was neither fraud nor mutual mistake, he would not 
carry it out because he had later observed that he had left open one 
possible door by which the other party, if so disposed, might attempt 
lo defraud him. Ail must agrée that to transfer the broad claims to 
the divisional application, for the purpose and with the effect he fear- 
ed, wopld hâve been to attempt a fraud upon him of Which no rep- 
utable -attorney would hâve been guilty, vyhich he had no reason to 
apprehend, and which could ,ïiot hâve been successfuUy carried out. 
It is true that the attorneys continued Robinson's efïorts to get some 
broad claims allowed in the divisional icaSe/ but there is no reason to 
think thaf, this was .with any fraudulenf intention ; and it is true, also, 
that after Rqbinson oUsted them.: from management of the basic case, 
in June, 1913, they tlireatened to xnisuse their power over the divi- 
sional; but they never tried to 4o so, and the threat was measurably, 
if not quite, justified as a matter 'of^self -défense against Robinson's 
misconduct, Further, in so ia,T as thei divisional application, in July, 
1908, sqpported or could thereaftef.beimade to support détails ofjorm 
rightly separable from the basic claims,' it was within the fair intent 
of the parties that isuchi divisional: matter should be included in tliat 
which washeing absolutely transferred to the company. 'The sub^ 
stance of the arrangement was that the company presently became ab- 
solute owner of ail: subsidiary inventions* and exclusive licensee of 
the basic one. The company could pghtfuHy hâve, insisted upon the 
immédiate exécution of the license asr agreed. However, the divisional 
application thencontained nothtrig' which the Patent Office considered 
properly divisional. Whether it might thereafter be made to àù so 
was wholly contingent andrather improbable, and there is apparently 
no very substantial reason why the company might not hâve complied 
withiRobinson's request. Both parties were content to let the matter 
of reassignment to Robinson drift along. It was not important while 
the interférence made erverythâng contingent ; and later, after the pat- 
ent issued, there was no possibility: that the broad claims could be 
transferred to the divisional, and the latter was either negligibk, be- 
cause there was nothing left in it, or else it belonged to the company, 
because containing something rightly separable from the basic appli- 

»:Subàeet to a reverter clause (paragraph 22), which Is rather Incompréhen- 
sible, if It Is intended to apj)ly to the inventions lassigned ai(d lu the use of 
which bj; the company Robinson had no apparent interest. 
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cation. Probably there was nothing left, because it was allowed to 
die. Certainly since the patent issued, the existence of légal title in 
the Company to the divisional application has net afforded even a 
plausible pretext for not executing the formai license for the basic 
invention. 

Merely as between the parties, and until the patent issued, there 
was no particular necessity for the formai license nor any préjudice 
to the Company f rom its nonexecution. The contract of July 8th fixed 
the rights of the parties; and not until the patent issued could such 
a formai instrument hâve been of any value to the company for the 
purpose of enabling it to license others. Any such licenses to others 
could not be effectively granted before the issuing of the patent, and 
if the company desired to make contracts that it would license others 
when the patent was obtained, it could make those contracts as 
well on the basis of the contract of July 8th as upon a more technical 
basis. It foUows that Robinson's conduct, in not giving the formai 
license up to the time when the patent issued, cannot be considered 
a substantial or material breach which justifies the company in deny- 
ing its contract liability. After the patent originally issued, the com- 
pany never took the position that the failure to give the license had 
ended its rights and liabilities under the contract. When Robinson, 
in October, 1913, claimed that the company had broken the contract 
and forfeited ail rights, and so demanded a reassignment of every- 
thing, the company responded: 

"If you propose to treat the agreement as having been broken, we wlll be 
compelled to take proper steps to put us In tbe position we both were In prior 
to the date of the agreement. Has the reissue been granted?" 

Robinson then dropped the subject until, in December, 1913, he 
demanded royalty. The attorneys for the company replied that the 
contract had been broken by Robinson by his personal interférence 
in the issue of the original patent and by his application for reissue, 
and that, because of this répudiation by Robinson in thèse two partic- 
ulars, they had advised the company to turn everything back to him, 
if certain compensations could be agreed upon; but this termination 
of contract rights was tentative, and based expressly on grounds other 
than the failure to exécute the license. The company made no demand 
for this formai license until and unless by its letter of April 1, 1914 
(after the reissue), in which it said, in reply to a further demand for 
royalty payments : 

"Dr. Robinson's contract has not yet been executed upon his part. He has 
failed to exécute and forward to us the exclusive license under the 1897 appli- 
cation, includlng the right to license others. Are you ready to forward that 
license?" 

To this Robinson's attorneys replied that the original contract itself 
suiilîciently gave the license. After further correspondence, and de- 
mands to know the number of the coaster brakes manufactured, etc., 
the company's attorney answered, on April 27, 1914: 

"I cannot well answer the questions raised by your letter, until we aseer- 
tain from you whether you are ready to turn over to us an exclusive license 
ander the 1897 application and in accordance wlth the terms of the contract." 

245 F.— 36 
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Td this Robinson's attorney answered: 

"If the Eobinson-MIaml contract is valld and In force, Dr. Robinson has 
certain rights thereunder, regardless of whether or not he glves tUe Miami 
Company an exclusive license under its 1897 application. I now assume that 
you wlU stand on your contention that the contract Is null and void, and that 
the Miami Company does not Intend to comply wlth any of the tenns thereof." 

Thereupon the bill of complaint was filed. It is clear enough that 
any breach on Robinson's part by his failure to exécute the formai 
license, and in so far as such breach might justify répudiation of the 
whole contract by the company; had been waived by the company, 
and that, down to the date of filing the bill, it was bound to accept 
such license, if tendered. 

In this situation, the exécution of the license cannot be considered 
a condition précèdent to the accruing of any royalty liability; but 
we do not think it was an immaterial condition, nor one which Robin- 
son was not bound to perform. An essential part of what the com- 
pany was buying was the right to control the situation by licensing 
other manu facturer s (paragraph 17). It would be natural to include 
a provision to that effect in the formai license contemplated by para- 
graph 8, and this was done in the form of license drafted at the time, 
and to which form Robinson made no objection. It was also pro- 
vided (paragraph 18) that, under the terms of this exclusive license, 
Robinson ' would join in any infringement suits which it might be 
necessary to bring to enforce the monopoly. It was plainly contem- 
plated that upon the issue of the patent there should be a formai in- 
strument given to the company, evidencing thèse rights, which could be 
placed upon record and upon the basis of which the company could 
deal with others without the necessity of resorting to ail the conditions 
and complications of the original contract; and when Robinson came 
into a court of equity, it was his duty (as it had been since the issue) 
to tender to the company, before filing the bill or in the bill, such a 
formai exclusive license. 

The bill did not allège or make such a tender, nor expressly touch 
this subject-matter ; but the whole theory of its filing and maintenance 
necessarily implies that the company had received a sufficient license to 
satisfy the contract. It refers to the original contract as an "agree- 
ment and license" ; and, taken altogether, it is a clear déclaration that 
the company is vested with ail the rights as exclusive licensee to which 
it was entitled under the contract. The answer, among other dé- 
fenses, allèges the failure to exécute the formai license, but it counts 
substantially upon Robinson's original refusai to do so in 1908. Al- 
though it allèges that the refusai continued down to the filing of the 
answer, yet it does not allège any willingness to accept, nor présent 
any distinct theory of défense on this ground, excepting the contin- 
uing breach of the contract by the continuing effect of Robinson's 
original refusai; and we hâve seen that this original refusai was at 
the time immaterial and was waived by the company. In this situ- 
ation, Robinson's suit should not fail merely because he had not exe- 
cuted the formai license nor because he did not offer to do so in his 
bill of complaint; but any decree in his favor based upon the con- 
tract, should be conditional upon his performance of his part thereof 
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in the matter of exécution of this license. Such préjudice as there 
has been to the company for lack of earlier exécution can be taken 
care of as hereafter indicated. 

[2] 3. The next défense relates to the issue of the patent. After 
the delays caused by the interférences had ended in the manner 
hereafter stated, Robinson; asked the attorneys to hâve the patent is- 
sued at once. They replied that they needed some considérable time 
for complète study of the state of the art, in order to shape the claims 
broadly enough to give the desired monopoly, but not too broadly to 
be valid. I/)sing patience, he went to the Patent Office, canceled ail 
the pending claims which had not been allowed, paid the final fee, 
and directed immédiate issuance. Here^ again, Robinson clearly broke 
his contract. It had been stipulated that the conduct of the application 
was to be under the control of the company's attorneys. This had 
been their reasonable demand, agreed to by Robinson. His reasons 
now given for his conduct do not justify it. During the years the 
interférences had been pending, amendments and reshaping of the 
claims could not be allowed. The days of time and study required to 
secure the most perfect formulation would hâve been wasted if the 
interférence was lost, and would hâve become at any time unavailing 
by the discovery of new références. The attorneys were justified in 
not having made this préparation while the interférences were on 
hand, nor could it rightly be made in a f ew hours, as Robinson seem- 
ed to think. On this ground, again, the company could hâve refused 
to proceed further with the contract; but it did not take this course. 
Its attorneys arranged with Robinson to join in trying to recall the 
case from issue and get further time for amendment, and, although 
the Patent Office would give only two weeks the attorneys accepted 
this situation and co-operated with Robinson in formulating and secur- 
ing four additional claims (6, 7, 8, and 9). The company was rep- 
resented in the whole matter by thèse attorneys, and their conduct was 
a clear élection to condone Robinson's default and continue the con- 
tract in force notwithstanding. 

4. Next is the matter of reissue. After the original had been thus 
hastily issued through Robinson's personal act, he changed his mind 
and decided that the invention was not rightly protected and that the 
claims were quite inadéquate. Àccordingly, he employed another at- 
torney, oiïered the original for surrender, and filed the reissue ap- 
plication. Hère, again, his action was high-handed and an entire 
breach of his contract duty ; but still, again, it must be held that the 
breach was waived. On his suggestion to the attorneys that the claims 
of the original were inadéquate, they advised Robinson that there 
should be an immédiate reissue, they consulted together about the 
best form of claims, and there was co-operation until they learned 
that he had filed tlie application by another attorney. Their only 
objection then was: 

"We do not know what effect the prosecutlon of the reissue pro se by you 
■wlU hâve upon the contract." 

In December, 1913, they complained of this conduct as a breach; 
but in April, 1914, they are found claiming the license, and this can 



564 245 F*EDBHAL REPORTER 

ref er only to a license under the reissue. In îts answer in this case, 
the Company twice alleged Robinson's continuing fault in not giving a 
license under the reissue. After the answer was filed, the company 
again indicated a claim that the reissue constitiited a breach of the 
contràct; but this was too late. Robinson had then put the contro- 
versy into the hands of the court under a bill which committed him 
to that license Under the reissue which the company had been asking. 

[3] We hâve the less hésitation in holding that the company cannot 
rely upon the taking of the reissue as a breach of the contràct, be- 
cause there is no reason to think that substantial préjudice to the com- 
pany bas resulted therefrom. It is apparent that the only complaint 
of the original and the only ground for reissue was the absence from 
the original of sufficiently broad claims ; and, in this situation, it would 
seem that the eleven claims of the original, repeated Verbatim in the 
reissue, are just as valid as they were in the original. The company, 
as the holder at the time of substantial interests in the original pat- 
ent, could not-be bound by any narrow construction which Robinson 
erroneously put upon the original claims to support his theory that 
a reissue was necessary ; and if the broader claims of the reissue shall 
not be sustained, the company will be entitled to hâve the same con- 
struction put upon the original claims as if the reissue had not been 
made. It is true that such damages as might bave accrued against 
others from inf ringement of the original patent before its surrender 
hâve been forever lost (Reedy v. Scott, 90 U. S. [23 Wall.] 352, 364, 
23 L. Ed. 109) ; but the existence of such damages, in material 
amount, is problematical, and their possible existence is a thing which 
the company must hâve taken into account while it was treating the 
reissue as the rightful substitute for the original. 

5. Next comes the déniai that the company's product is covered 
by the claims of the patent, leading to a déniai of any liability to pay 
the contràct royalties. 

We must first observe that the question is not whether the com- 
pany's device is covered by any valid claim. The subject of the va- 
lidity of the patent which was to be obtained, the contràct takes care 
of in another way, when it provides that royalties must continue to 
be paid until the patent is judicially declared invalid. Therefore, 
whén the contràct refers to paying royalty upon the company's prod- 
uct which is "covered by the patent to be obtained," it must refer to 
a situation where, when the claims are assumed to be valid and con- 
strued as the circumstances require them to be, they will cover the 
company's device. 

No one questions that some of the added claims of the reissue reach 
and cover the devices in question; but we prefer to dispose of this 
matter as if affected only by the claims of the original patent Upon 
a review of thèse claims, we entertain no doubt that the court below 
was right in thinking that royalties accrued, for, regardless of any 
expert testimony or of what occurred between the parties, an inspec- 
tion of the company's device shows that at least claim 9 reads. thereon 
so clearly that the device must be considered to be "covered" by the 
patent., When we take into account the différences between claim 9 
and other claims, there is no roorh to give it any narrower construction 
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than its language seems to imply. Both the face of the patent and 
the contemporaneous conduct of the parties make it clear that this 
daim (if not also others) cannot be restricted by interprétation. It 
is either valid as broadly as it reads or invalid because too broad. 

[4] Further, it appears without dispute that the original purpose of 
the Company was to get a patent which would cover the product which 
it was making, then and continuously thereafter, as well as the product 
of ail other manufacturers then operating ; that unless the claims did 
cover its product and at least a part of the others, it had no object 
in continuing for years its effort to get this patent; that the four 
claims added after Robinson's order for immédiate issue were for- 
mulated by him and by the attorneys with this broad purpose, which 
was then regarded by both of them as sufficiently accomplished. 
ClaJm 9 is one of those so added. To permit the company now to 
say that this patent does not cover its product would be to allow it 
to repudiate the whole theory upon which it dealt with Robinson for 
years and which it allowed him, if it did not lead him, to accept as 
the basis'of their continuing relations. 

[5] 6. In its answer and in amendments thereto, the company set 
up a large number of earlier patents and inventions, and sought to 
take testimony concerning them. The court declined to allow such 
testimony, and struck dut thèse paragraphs from the answer. In this 
action, there was no error, so far as concerns the rights of the parties 
before decree. This was not, in any sensé or degree, an infringement 
suit. If the contract of license counted upon was valid and in force, 
the licensee could not question the validity of the patent; if the license 
contract could not be enforced, that was the end of the suit. It is 
true that a licensee may show the state of the art, as an aid to deter- 
mining the construction of the patent ; that was not the company's 
effort hère. Not only was each stricken paragraph of the answer 
introduced by the statement that the Robinson patent was anticipated 
or was made invalid by the older patents and the uses recited ; but, as 
we hâve already held, there was no room for any construction per- 
mitting the conclusion that the patent did not cover the company's 
product. The company's right tô show the patent's invalidity as af- 
f ecting future royalties will be considered hereafter. 

7. Paragraph 23 îs said to show that the contract was in violation 
of the Anti-Trust Act (Act July 2, 1890, c. 647, 26 Stat. 209), and, 
therefore, void. This conclusion cannot be supported. The para- 
graph is ambiguous. It is obvious that a patent, giving such a broad 
monopoly as was hère expected, might rightfuUy be used as the basis 
of "trade relations" with other manufacturers, looking toward a com- 
plète control of the coaster brake business. Doubtless it could be used 
unlawfully to the same end ; and it appears that the company did pro- 
ceed to enter into a combination wiiich the government caused to 
be dissolved because it was in violation of the Anti-Trust Act. There 
is nothing to show, however either that this unlawful combination 
was essentially dépendent upon the Robinson contract • with the 
company, or that Robinson knew thàt the company intended to abuse 
the advantages it derived from the contract rather than to use them 
lawf'Ully-^teuch less that Robinson participated in àny such intent. 
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Under thèse circumstances, the company carmot be heard to tnake 
this défense. , : , 

[6] 8. It results from the views sofar expressed that the company 
must pay royalties to Robinson ; but when th^se payments should be- 
gin and how long they should continue must bç determined. The lan- 
guage of the contract is very peculiar (see paragraphs 8, 9, 10, quotéd 
above). Robinson was experienced in the soliciting of patents, as 
were the attorneys representing the company, and they both knew that 
the shape which the claims of a patent would take could never be 
determined till the patent issued, since rejections and amendments 
might corne even after the final fee was paid and the printing in prog- 
ress. It is, therefore, not easy to understand how they could contem- 
plate the accruing of royalties contingent upon the terms of a patent 
to be obtained, and which royalties should, nevertheless, accrue be- 
f ore the patent issued ; yet they make very express provision for com- 
mencing the royalty period at the time when there was a final award 
in the interférences. We see no way to construe ail thèse provisions 
and to make them intelligent and mutually reconcilable and applicable 
to the complications caused by the reissue, except to say that nothing 
was payable or due until the patent reissued, but that, when it did 
so reissue, so that the terms of its claims were finally known, the 
royalty period, upon whatever the claims turned out to cover, should 
date back to the specified final award. This construction will directly 
modify the decree below only as to the matter of interest. 

The date of this final award is in controversy. When the con- 
tract was made, Robinson was in interférence with Townsend and 
Copeland. Thèse interférences were decided and priority upon the 
broader issues awarded to Robinson by the order of the Court of Ap- 
peals of the District of Columbia, on May 29, 1911. Immediately, 
another interférence was declared between Robinson's same basic ap- 
plication and another application of Copeland. This interférence was 
not finally settled until January 6, 1913, when the Court of Appeals 
of the District of Columbia decided that this second controversy was 
within the issues of the former onç and was res judicata. Robinson 
now claims that the royalty should begin at the date of the final déter- 
mination of the first interférence; the company contends that any 
liability which may exist cannot reach back of the final décision in 
the second interférence. The company is right in its contention. When 
we undertake to apply to the situation, as it actually developed, the 
language of paragraph 9 of the contract, we see there is ambiguity. 
The référence is to the final award of priority in interférence pro- 
ceedings "in which Robinson is involved with other contestants." 
This, standing alone, would normally refer to the interférence pro- 
ceedings in which he was involved on July 6, 1908, the day of the 
contract; and yet, when we observe that it could hardly hâve been 
intended that royalties should accrue upon an invention while there 
was pending an interférence which might resuit in a patent upon the 
same thing to some one else, it may be that "is involved" should be 
read as meaning "is involved from time to tjme as the application 
progresses." 

It is also urged with much force that under the spécial circum- 
stances hère existing, the first interférence and the second should bc: 
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coîisidered as one. Indeed, the décision of the Court of Appeals leads 
almost to this conclusion. However thèse things may be, there is 
cléarér ground for the conclusion we hâve stated. One of the claims, 
No. 11, of the Robinson patent, as first issued, and a claim which it 
must be presumed was an essential part of the monopoly which the 
parties were contracting about, was first made by Copeland in his 
application that went into the second interférence and never was 
présent in Robinson's application until he annexed it by right of con- 
quest after the second interférence was finished. In addition to this, 
claim 9, which is, from most points of view if not from ail, the 
broadest claim of the patent and which forms Robinson's chief reli- 
ance in the présent suit as a basis of his claim for royalty, never was 
présent in his application until after this second interférence was 
finished. This claim was one of the four inserted by the attorneys 
during the two weeks' delay allowed after Robinson's personal orders 
that the patent issue at once. Certainly only the clearest and most 
unambiguous language could justify the accruing of royalty before 
the second or rehearing interférence was finished and the patent for 
the first time took substantially its final shape; and, instead of this 
being clear and unambiguous, the natural inferences are ail the other 
way. If there were doubt about this, it would be solved by Robin- 
son's letter of May 14, 1913, in which he says: 

"Now It is pointed out that the 'final award of prlority in favor of Robin- 
son in interférence proceedings in the matter of the application of October 8, 
1897,' was the issue of the décision of the Court of Appeals in Interférence 
No. 33,840, dated and declded January 6, 1913, awarding prlority to Robinson. 
That finished the interférence, and any delay since that tùne has been in 
the hands of counsel. It seems clear, therefore, that the accumulation of roy- 
alty must be computed from that date." 

9. We hâve found that Robinson was in fault for not executing or 
tendering the formai exclusive license. He should hâve donc so, when 
the original patent issued, and when his only claimed reason to the 
contrary disappeared. If it be thought that the almost immédiate ap- 
plication for reissue postponed this duty, then he should hâve donc so 
upon the reissue. At the latest, he should hâve distinctly made such 
tender upon filing this bill, instead of relying on the mistaken theory 
that the formai license was unnecessary. At the same time, we hâve 
found action by the company, continuing up until after the filing of the 
bill, such that it cannot be permitted to rely upon the lack of this for- 
mal license to destroy its contract obligations to Robinson. The ques- 
tion is whether, by permitting the exclusive license to be given now, we 
can restore substantially the situation which would hâve existed if it 
had been given when the patent issued or tendered when the bill was 
filed, and can put the company in substantially the same shape as if it 
had then, as was its duty to do, accepted the license and proceeded with 
the contract. It may be that changes in the manufacturing or trade 
conditions during the interval, impair such restoration, but the burden 
was upon the company to make proof to this efïect, and it has not 
donc so. 

The record indicates only one difficulty. Paragraph 9 of the contract 
provides for the company the only escape from the continued payment 
of royalties (unless by paragraph 22). If the formai license had been 
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delivered when the patent issued, and the company had proçeeded under 
the contract, and if it had been of the opinion, ^s it now is, that the 
patent was invalid, it would at once hâve begun or caused to be begun 
some suit which would lead to a judicial détermination and so either 
establish the patent or end the royalties. We make allpwance for the ' 
reissue delay and give the company the benefit of whatever doubts there 
ought to be, if we assume that, acting with diligence, it could hâve se- 
cured such judicial détermination within two years from the original 
issue, or by July 8, 1915. It is somewhat arbitrary, but essentially fair 
to assume that if the royalties ought to terminale under paragraph 9, 
the necessary judgment would bave been pronounced as early as that 
date, that it would not hâve occurred earlier, that, until that time, the 
liability of the company for the contract royalty was inévitable, but that 
the delay from that time to this in instituting proceedings which may 
lead to that resuit has been so far the resuit of Robinson's default and 
of the confusion and uncertainty thereby created that he must àllow 
further reasonable opportunity for that test, bef ore exacting a f urther 
performance G f the contract. 

After the suit was commenced, the company seems to hâve executed 
a transfer to Robinson of everything that had been assigned to it. This 
was never completed by delivery and acceptance, but the record indi- 
cates that it may hâve been recorded in the Patent Office ; if so, Robin- 
son should at once exécute and record a sufficient release and quit- 
claim back to the company of everything so apparently transferred. At 
the same time and within 30 days after the mandate goes down, he 
should exécute and deliver to the company, or deposit with the clerk 
of the court below for delivery to the company, an exclusive îîcense, 
under the reissue patent, but otherwise in the form prepared and ten- 
dered to him on July 8, 1908. Thereupon, the company must pay to 
him the pi'escribed minimum royalties for ten quarters commehcing 
with the quarterly payment due April 6, 1913, and ending with that 
due July 6, 1915, and with interest at 6 per cent, from the date of the 
reissue, on payments due.theretofore, and with interest at the same rate 
from the date of each maturity on payments due thereafter. There 
should also be an accounting, if desired, to' ascertain whether more 
than the minimum accrued during thèse ten quarters, and, if so, the ex- 
cess amount should be paid as soon as it is fixed. If Robinson should 
fail to exécute and record the reassignment (if by record of assignment 
to him this has become necessary) or to exécute and deliver the license, 
his bill will be dismissed. If the company should farl for 30 days after 
the delivery of the license to pay the minimum royalty for the ten 
quarters and interest, it will lose its right to any further considération, 
and it must pay at once, also, the remainder of the $20,000 agreed mini- 
mum, with interest, and be subject to the gênerai accounting as provid- 
ed in the decree appealed from. If the company does make this pay- 
ment for the ten quarters, thereupon ail further proceedings (except 
the accounting as to the excess in thèse ten quarters) should be stayed 
for 60 days. Within this period, the company may institute such pro- 
ceedings as it may be advised, for the purpose of obtaining the judicial 
décision contemplated by paragraph 9. If it elects to bring an infringe- 
ment suit against another manufacturer, Robinson must join therein as 
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provided by paragraph 18. So long as the selected proceeding is 
prpsecuted with the utmost diligence, the stay may continue. If, upon 
Ôie final détermination of such proceeding the patent is found invalid 
within the meaning of paragraph 9, the company will be excused from 
ail payments, except the royalty (both minimum and excess) for the first 
ten quarters. Lacking such resuit, the stay will expire and the ac- 
counting will proceed in the court below for ail the intervening period. 
AU time limits herein mentioned are subject to modification, in tiie dis- 
crétion of the court below. 

[7] We see no reason why the company, if it so elects, may not pro- 
ceed in this. cause to obtain the decree which shall establish the validity 
of the patent or the contrary. The gênerai rule that a licensee may 
not dispute the validity of the patent must yield, as far as necessary, to 
an express provision providing for a decree of invalidity as the means of 
endingthe contract. Probably therendering of such a judgmentin a 
suit prosecuted by Robinson and the company against a third party in- 
fringing was the thing specifically in the mind of both parties ;, but if the 
licensee, under a contract like this, is later convinced that the patent is 
invalid, suit in a proper court brought by the licensee against the licensor 
is the most direct and sure way to get the question decided, without the 
suspicions of collusion sure to arise if the licensee were prosecuting a 
suit which it brought against a stranger and in which it wished to f ail. 
If this may be donc by direct suit, it surely may be done by answer, 
under the provisions of gênerai equity rule 30 (198 Fed. xxvi, 115 C. 
C. A. xxvi), in a suit in the United States District Court. 

The company, in its answer and amendments thereto in this case, 
laid ail foundation for obtaining such a judgment, except that it did 
not pray therefor. It set up the invalidity of the patent, not as a 
basis for obtaining a decree terminating the contract, which it might 
bave done, but as a basis for defeftding against current liability under 
the contract, which it could not do. The élection which we now permit 
to. institute proceedings looking to such a judgment may be exercised 
(if défendant desires) by reforming its answer in this cause. 

The proper interprétation of "null and void" in paragraph 8, we can- 
not now consider. Whether this phrase means utterly void as to ail 
daims, or whether it means void as to those claims which might pur- 
port to secure the monopoly contemplated by the parties, is a question 
to be later decided by the tribunal to which it is presented. 

The decree below must be reversed, and the case remanded for pro- 
ceedings in accordance with this opinion. The appellant will recover 
costs in this court. Costs in the court below will be in the discrétion 
of that court. 

On Motion for Rehearing. 

PER CURIAM. On application for rehearing, the Miami Com- 
pany, for the first time, brings to our attention the claim that Robinson 
accepted the retransfer to him of everything which the company had 
received from him, and to which attempted retransfer the opinion re- 
fers. This suit was commenced on July 13, 1914. On November 2, 
1914, by an amendment to the answer, the défendant alleged that it 
had renounced the contract by notification to Robinson in a letter dated 



570 245 FEDERAL R^POPTER 

and mailed on September 29, 1914, and .that the défendant had retransr 
ferred to Robinson ail the patents, and applications which vvere the su^- 
ject-matter: of the contra.ct. To this Robinson repljed âenying that 
the défendant had any right to renouncÇ' llie contract as claimed in the 
amendmerit. We think we rightly interpreted this record as failing to 
show that any retransfer to Robiqson had been efïectiyely made. We 
are now told that, in the court below, it was agreed between counsel 
that the retransfer had been completéd on September 29, 1914, that 
Robinson's brief in the court below was upon that theory, and that the 
decree framed by Robinson's counsel in the court below is upon the 
same theory, and, for that feason, awarded only that royalty which had 
accruedup to September 29. ' 

Counsel for Robinson, responding to the application for rehearing, 
do not concède that the trânsfenwas made and accepted; yet we are not 
sure that they deny it. It may be that when the reply denied the right 
of the company to "renounce" the conti-act it contempkted only the lia- 
bility already accruèd. If in: f act the retransfer was accepted by Robin- 
son, either èxpressly or as a necéssary effect of wïiat was said and donc 
in the court below, and if the intent and effect of the retransfer were 
to deprîve the company of its Stattts as licensee under the main patent, 
it is obvions that there could be no recovery in this suit, except for the 
royalties which had then accrued; but the existence and air the effect 
of such retransfer and acceptance cannot be decided by us upon this 
record. Thèse questions must be^ remitted to the court below for its 
décision, except as hereafter stated. 

It is not now apparent to us how this retransfer can, afïect the right 
to recover the royalties then already accrued; but if thereare reasons 
which lead to such a resuit, the court below will be at libèrty to con- 
sider them and give them due effect. We hâve held that the company 
has the right to initiâte proceedings looking toward a judicial détermina- 
tion that the patent was invalid; but for the reasons stated in the 
opinion it must be assumed that its obligation to pày royalties and be 
considered- a licensee continuëd at least till September 29; 1914; artd 
it cannot be heard to question the validity of the patent a$ against 
royalties arising before that date. If, there fore, it shall be found that 
the company then ceased to hâve the rights and carry the burdens of a 
licensee, there will be no occasion to litigate the validity of the patent. 
In the event that it is so found, the decree below will require no modi- 
fications, except those resulting from the conclusion that the accruing 
of royalty will begin January 6, 1913, and the recovery thereof will be 
upon condition that Robinson exécute and deliver (instead of the ex- 
clusive license specified by the opinion) an assignment of the légal title 
to and the right to recover ail profits and damages that accrued from 
any infringément of the reissued patent by others prior to September 
29, 1914, and which assignment shall provide that one-half of ,the net 
sums collected thereunder shall be paid by the company to Robinson. 
The other conditions specified in the opinion to attach to the exécution 
of the decree will be inappropriate. 

The application for rehearing is denied; and, except as herein pro- 
vided, the conclusions of the opinion remain unmodified. 
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AMERICAN STEEL FOUNDEIBS et al. v. BETTBNDORF AXLE CO. 
(District Court, S. D. lowa, Davenport Division. February 17, 191Î.) 

1. Patents <g=3328— Validity and Infeingement— Cab Tbuok. 

The Bettendorf patent, No. 740,617, for a car truck, claim 5, if con- 
strued not to include as a part ttiereof tl»e Journal boxes, Is void for 
prlor publication in tiie speciflcation and claims of prior patents. If con- 
strued to Include the journal boxes, held not Infrlnged. 

2. Patents iS=>65 — Patentabiutt — Desçkiption in "Pbinted Publication." 

A patent and the drawings thereln, althouglV|tlie patent may be void, 
are "prlnted publications," wiUiin the meaning of the patent statute ; and 
if they sufficiently descrlbe the Invention to enable a skilled mechanic to 
produce the structure, wlth its functions, v^ithout the exercise of the in- 
ventive f aculty, such structure is not thereafter patentable. 

[Ed. Note. — For other définitions, see Words and Plxrases, Printed 
Publication.] 

In Equity. Suit by the American Steel Foundries and the J. S. An- 
drews Company against the Bettendorf Axle Company. Heard on 
cross-bill. Êtecree for cross-def endant. 

C. C. Linthicum and Geo. L,. Wilkinson, both of Chicago, 111., and 
Wm. M. Chamberlin, of Davenport, lowa, for complainant. 

C. C. Bulkley, of Chicago, IlL, and Lane & Waterman, of Davenport, 
lowa, for respondents. 

WADE, District Judge. On January 25, 1896, James Seymour 
Hardie iiled application for patent upon "a new and improved metallic 
car truck," upon which, with subséquent amendments, a patent issued 
October 6, 1896. On June 1, 1903, William Bettendorf made applica- 
tion for patent for "certain new and useful improvements in car 
trucks," upon which letters patent were issued October 6, 1903. 

In Wolff Truck Frame Co. v. American Steel Foundries et al., 195 
Fed. 940, 115 C. C. A. 628, the Circuit Court of Appeals (Seventh Cir- 
cuit) held (January 2, 1912) the Hardie patent to be void for insuffi- 
ciency of claim or spécification covering the only patentable élément 
in bis construction, to wit, a bolster opening in the truck frame larger 
at the bottom than at the top, so as to admit the end of a bolster con- 
structed with column guides, illustrated in the Schaffer bolster. On 
May 15, 1912, the Circuit Court of Appeals of the Eighth Circuit, in 
American Steel Foundries et al. v. ScuUin Gallagher Iron & Steel Co., 
197 Fed. 49, 116 C. C. A. 576, followed the aforesaid décision of the 
Circuit Court of Appeals of the Seventh Circuit and held the patent 
void. 

It will be observed that the Hardie patent was issued October 6, 
1896, and the Bettgndorf patent October 6, 1903, seven years later. 
This action, charging infringement, was commenced by the American 
Steel Foundries and J. S. Andrews Company, assignées of the Hardie 
patent against the Bettendorf Axle Company, assignée of the Betten- 
dorf patent, on April 6, 1909, some three years prior to the adjudica- 
tions holding the Hardie patent void. The case was continued from 
time to time, evidently awaiting the adjudication of the Hardie patent. 

<Ê=3For other cases see same toplo & KBY-NUMBER In aU Key-Numberéd Dlgests & Indexe» 
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On April 22, 1913, about a year after the Hardie patent was held void, 
the défendant filed its cross-bill, charging the plaintiff with infringe- 
ment of the Bettendorf patent. A reply was filed, alleging that the 
Bettendorf patent was void because of prier art patents and prior 
knowledge and use; àlso charging lâches and deriying infringement. 

The case came to trial upon the issues presented by the defendant's 
cross-bill and replication. Complainants (in view of the fact that the 
Hardie patent had been held invalid) offered no évidence, and upon the 
trial asked leave to dismiss their bill, ruling upon which was reserved. 
Inasmuch as this case proceeds upon the cross-bill and replication, it 
will aid in clearness o£ expression tô designate the Bettendorf Com- 
pany as "plaintiff" and the American Steel Foundries and J. S. An- 
drews Company as "défendants." ' 

[1] The plaintiff (Bettendorf Company) charges défendants with 
infringement of claim 5 of the Bettendorf patent, which is as follows : 

"5. An rntegral métal slde fràme for car trucks, the lower portion having a 
bolster opening therein, which is ^ider than the upper portion thereof." 

Défendants contend that this claim must be construed as limiting 
construction to an intégral truck frame, which must include the jour- 
nal boxes as part thereof, and, as so construed, it is admitted that the 
patent is valid, and it does notappear that the same, so construed, has 
been infringed. The plaintiff contends that claim 5 excludes the jour- 
nal boxes, and if so (and if valid) there is no question but that it has 
been infringed. 

Construing claim 5 of the Bettendorf patent as excluding the journal 
boxes, we are confronted with the contention of the défendant that 
more than two years before Bettendorf invented his side frame for 
car trucks, or applied for a patent therefor, the same was described 
in a printed publication in this country ; reliance for this défense rest- 
ing largely upon the patent to Hardie and a subséquent patent to 
Woods. That Hardie invented the identical thing afterwards patented 
by Bettendorf (construing claim 5 as excluding the journal boxes) can- 
not be questioned. In fact, it is admitted by counsel that, if Hardie 
had procured a valid patent upon his invention, it would hâve been an 
anticipation of Bettendorf. 

It will be observed that what Hardie invented was a one-piece métal 
side frame for car trucks ; but a one-piece métal side frame was not 
new in the art, and the patentable novelty devised by Hardie was an 
opening enlarged in the lower portion for in.sertion of the end of the 
bolster, having column guides, or lips, and contracted in the upper por- 
tion, so that after insertion the bolster could be lifted up, held in place 
by springs underneath, and permitted to operate in the contracted por- 
tion of the opening. As described in the opinion of the Court of Ap- 
peals of this Circuit in American Steel Foundries et al. v. Scullin Gal-r' 
lagher Iron & Steel Co., supra : 

"The Invention hère Involved consists in a corobinatlon truck having as an 
ossential élément a transverse opening in each truck arch or side frame in 
such a form as enables its use with ail kiijûs of bolsters. This is the only 
structural uovelty relied on. Tlie new feature of this opening is found in 
the contracted upper portion, wlîerehy a bolster coustructed with column 
guides, intégral or otherwise, upon its opposite sides, inay be passed through 
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the enlarged portion of tbe opening In the slde frame of the one-piece slde 
frame, and then be ralsed into and malntained in contact with the sldes of 
the contracted upper portion of the opening of the arch or slde frame, so as t» 
resàst any substantial backward or forward movement of the bolster, and 
make a comparatlvely rigld connection between the two slde frames." 

That Hardie actually made this invention is clearly estatilished by 
the photograph (Plaintiff's Exhibit R) of a wooden model made about 
1896, and the printed description thereof upon the back of the photo- 
graph, which accurately describes the invention, its uses and functions, 
as follows: 

"Car Truck— Patent Applied for. 

"Truck to be made of steel, cast or pressed, and consists of the following 
members: Truck arch, oil box lock, gprlng seat, and sprlng seat block. The 
transverse openings in truck arches belng so designed as to permit the free 
passage of truck bolster through opening, when It can be ralsed to position, 
the guide lips on bolster engaglng flange on truck arch at front, and web of 
truck arch at back. 

"Spring seat block is designed to take up play allowed for the free insertion 
of bolster spring, also to slightly compress sprlng. The oil box lock havlng 
one end reduced and rounded hooks In sultable opening in truck arch flange, 
being ralsed and bolted, flrmly engages oil box. 

"Only (12) bolts in entire truck, no rital part of truck dépendent on a nut 
or boit. 

"Any or ail parts of truck can be replaced by use of hammer, wrench and 
jacks, requlres no spécial dles, presses, forms, forge, or boiler maker to rivet 
in case of distortlon aecount of wreck. 

"Patent for sale. CJorrespondence soUclted. 

"RespectfuUy, J. S. Hardie, El Dorado, Kansas." 

Hardie testified that he had sent copies of the photographs bearing 
this printed description to "various steel casting companies throughout 
the United States," about or prior to the time the patent was issued ; 
and this is corroborated by the original letter written by Hardie to 
William G. Kelley, Simplex Railway Appliance Company, Chicago, 
dated December 1, 1896. 

It is also contended that Hardie made a contract for manufacture 
upon royalty with the American Steel. Foundries Company in 1897, 
and that small models were made as samples, and that two side frames, 
full size, were completed. The exécution of the contract, the making 
of the models, or the two side frames, is not material to the question 
at présent under considération, which relates to the prior publication of 
a description of the invention. 

The failure of Hardie to secure a valid patent was apparently 
through "his solicitor's failure to comprehend" the functional use of 
the "two-sized" opening as an élément of his invention. The court, 
in Wolff Truck Frame Co. v. American Steel Foundries et al., supra, 
says: 

"Moreover, his story is most persuasive, alntost pathetlc. His car truck bas 
been hlghly suceessful in the hands of his assignée, as evldenced by its enor- 
raous sales. The picture of the poor, but brllllant, inventer belng cheated out 
of bis valuable discovery by the misapprehenslon of bis solldtors, is an ap- 
pealing one, well calculated to influence any court." 

The great importance of the "two-sized" opening for insertion of 
the bolster end is understood from an inspection of the illustration of 
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the Schaffer bolster in the above case. 195 Fed., shown at page 942, 
115 C. C. A. 628. It will be observed that near the ends are rigidly 
fastened substantial métal guides or lips, which form a space in which 
the column guides of the side frame fit when in place and in opération. 
It is apparent that, if the opening in the frame were the same width 
throùghoutj the end of the bolster could not be inserted without re- 
moving the guides or lips. To enable the bolster to be inserted with- 
out removinê the guides or lips. Hardie conceived the simple device of 
makirig the opening wide enough at the bottom to receive the bolster 
with the guides or lips attached, which could then be lifted up into 
the contracted space, where it is held by springs while in use. 

The drawings filed with application for Hardie patent clearly pre- 
sented this élément. In claim 2, he describes : 

"Truck arches rigidly connected with éach other, each truck arch having a 
transverse Opening, the upper portion of Which Is contracted; a truck bolster 
fltted in the upper portion of said openings, and springs seated In the openings, 
and below the truck bolster." 

In claim 3 he describes: 

"A truck having two truck arches, each formed with an opening, the upper 
portion of which Is contracted, and the truck bolster having its ends respec- 
tlvely fltted withln the upper portions of said openings, and means within the 
openings and below the truck bolster by which the truck bolster is held in 
place, substantlally as described." 

In drawings, Figure 1 clearly présents the "two-sized" opening with 
bolster in place, and springs beneath. His f ailure was to state, in claims 
or spécifications, the function of this two-sized opening, and therefore 
the court held that, "within the loosest construction of the statute re- 
•quiring full, clear, concise description," the patent was void. 

The Bettendorf patent, in its claims arid drawings, présents exactly 
the same construction shown in Hardie drawings, and in addition prop- 
erly describes the use or function of the two-sized opening. The Har- 
die patent, even though void, was a publication, within the meaning of 
the statute. The drawings of the Hardie patent, aside from the claims 
or spécifications, were a publication. 

"Apart from the undlsputed testimony of the defendant's expert, the 
drawings alone must hère be relied on; it hardly can be doubted, however, 
that they show the arched axle to be pivotally connected with and supported 
by the dependlng arms of the fifth wheel. Further, the boit mentioned would 
seem to afford withdrawable means equally with that feature of Keene's pat- 
ent ; and we thlnk it is clear that through thèse drawings the device men- 
tioned was 'described' in a "printed publication' within the meaning of the 
Patent Act. Section 4886, as ainended by Act March 3, 1897, c. 391, 29 Stat. 
692 ; Loom Co. v. Higgins, 105 V. S. 580, 594, 26 L. Ed. 1177 ; Saunders v. 
Allen, 60 Fed. 610. 613, 9 O. C. A. 157 (C. C. A. 2d Cir.)." Keene v. New Idea 
Spreader Co., 231 Ved. 708, 145 0. O. A. 594. 

The question hère is not whether the Hardie patent presented that 
"full, clear, concise description" which the statute requires, in order 
to make a valid patent, but it is a question as to whether or not the 
patent did in fact disclose the invention in such manner as to enable 
a person skilled in the art of truck making to fully understand just 
what Hardie invented. 
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It is my judgment that any person having knowledge of the art, with 
the Hardie patent (as a publication) before him, coûld hâve made the 
Bettendorf truck. The functional use of the two-sized opening may 
not hâve been described in words, but its use and purpose was obvious. 
Given a Schaffer or smiliar bolster and a Hardie side frame, it would 
not even require skill in the art to observe the function or make the 
adjustment. 

"A patent cannot be invalldated by a structure whlch can only be altered 
Into an anticipation by the use of inventive skill." Waterbury Buckle Co. v. 
Aston, 183 Fed. 120, 105 0. C. A. 410. 

I cannot conceive that the discovery of the function of the two- 
sized opening (the structure being fully described) involved "the use of 
inventive skill." 

But the art was not limited to the Hardie patent when Bettendorf 
made his invention. On August 7, 1900, nearly three years previous, 
patent No. 655,386 had been issued to Woods for "certain new and 
useful improvements in car truck frame." It cannot be disputed that in 
its claims and spécifications this patent disclosed the functional pur- 
pose of a two-sized opening — not in the same form, it is true, but the 
principle and ùtility were there disclosed, and this patent was a publi- 
cation. 

When Bettendorf invented his side frame, he is supposed to hâve 
had the Hardie publication and the Woods publication before him. 

"Whlle he may not hâve had any knowledge of them whatsoever, he is 
deemed, in a légal point of view, to hâve had this [thèse] and ail other prior 
patents before him." Duer v. Corbln Cabinet Lock Co., 149 TJ. S. 2^3, 13 Sup. 
Ot. 853, 37 L. Ed. TOT. 

"But it is said that défendant has falled to show any single patent or prlor 
publication which contains ail the éléments of any of the contested claims, and 
that 'the question of anticipation' cannot be determined upon a showlng from 
the history of the art that one of the éléments may be found hère, and another 
there and so on throughout the entire number. Clearly the facts of the présent 
case do not adimit of, much less require resort to, such a course hère ; too 
many parts of the présent structure are found, as we hâve seen, in a single 
prior patent, not to speak of their répétition in each of several earlier patents. 
It is true, hovrever, that the method suggested by counsel mlght not of itself 
justify condemnlng a patent. It Is equally plaln that the suggestioh is not an 
answer to the question that must be met hère ; it overlooks thè evidential ten- 
dency of the prlor art in a given case either to establlsh or to négative the 
présence of invention. It scarcely need to be sald that courts may and do look 
into the prior art, for the purpose of ascertainlng whether the éléments of a 
claim are new or old, and, if old, whether through the means of comparison 
BO afforded the skill of the mechanlc, or indeed the faculty of the inventor, 
was required to organize the éléments of the clalm and to adapt them so as to 
accomplish the resuit attalned. It is not perceived, nor do counsel suggest, 
what better source of information, what means more calculated to lead the 
mlnd to a right conclusion, can be found than In the prlor art. True, prior 
art becomes at tlmes a source of confusion, and even abuse. StiU, to Inslst 
that claims disclose invention or discovery, where their substantial equlvalen- 
cy in éléments, in mode of opération and results, plninly appear in two or 
more earlier patents or publications, though not ail in one patent or publica- 
tion, is to ignore the very terms of the patent act. Above ail, counsel's theory 
is opposed to the settled course of judlclal décision. As was sald, in holding a 
claùn to be void for want of invention, in Dllg v. George Borgfeldt & Co., 189- 
Fed. 588, 590, 110 C. O. A. 568, 570 (C. C. A. 2d. Cir.): ' * • * Although ail 
the éléments of the claim may not be found in any one patent, it is clear that 
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they are ail to be found in dififerent patents. No single patent may anticipate, 
but they ail hâve a bearing upon the question whether invention or mechanical 
skill was involved or required.' Again, in Duer v. Cîorbln Cabinet Loek Ce, 
149 U. S. 216, at 222, 13 Sup. Ct. 850, at 853 (37 L. Ed. 707), when affirming 
a decree dismissing the blU in a patent suit, Mr. Justice Brown sald: 'In vlew 
of the advance that had been made by prlor Inventors, It Is difflcult to see 
whereln Orum displayed anything more than the usual skill of a meehanic In 
the exécution of his deviee. AU that he clalms as invention Is found in one 
or more of the prior patents.' " Keene v. New Idea Spreader Ce, supra. 

[2] A patent being a publication, the drawings of a patent being a 
publication, it must follow that, where the invention is sufficiently de- 
scribed in, one or more patents (even though they be held void for some 
statutory reason), so that a skilled meehanic can take the publications 
and from them, without the exercise of the inventive faculty, produce 
the structure, with its f unctions, that such structure is not patentable 
because it has already been disclosed to the public. The whole matter 
cornes down to a question of contract rights. Assuming that Betten- 
dorf created his invention without any actual knowledge of the Hardie 
or Woods patents, yet the lavi^ fixes cei;tain spécifie conditions which 
must exist to entitle him to the monopoly provided by a patent. The 
law seeks to confer the benefits and privilèges of a patent upon the 
person who is "first to confer on the public the benefit of the inven- 
tion." Gayler v. Wilder, 10 How. 477, 13 L. Ed. 504. 

In contemplation of law, the Hardie publication and the Woods pub- 
lication gave to the public a description of the very car truck described 
in the Bettenddrf patent. There was nothing subtle or .deeply scien- 
tific in the constructions described. The patentable novelty was one of 
those things so simple that one is astonished that it was not thought 
of by some one long prior to Hardie. Having the Schaffer or a similar 
bolster in mind, it needed little more than a suggestion to enable even 
an unskilled person to see that the lower portion of the opening should 
be enlarged, so as to permit the bolster to be entered without remov- 
ing guides, lips, or lugs, which might be necessary to hold it in place 
in opération. 

For thèse reasons, I am convinced that the Bettendorf patent, limited 
to construction without journal boxes, is void by reason of prior pub- 
lication, and this conclusion renders it unnecessary to consider the other 
défenses. As heretofore stated, there is no question made that the 
Bettendorf patent, construed as intégral with journal boxes, is valid; 
but, so construed, inf ringement is not shown. 

The application for dismissal of the complainant's bill will be grant- 
ed, and there will be a decree for the défendants upon the cross-bill in 
accordance with the foregoing, and a judgment against Bettendorf 
Company for ail costs, excepting thèse made prior to the filing of cross- 
bill. Counsel will prépare such decree, and submit it to counsel for the 
plaintiff in the cross-bill, who may file objections and submit for dé- 
termination. 

I do not find it necessary to review the question as to the title of the 
Bettendorf Company, in view of this détermination. 
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MINERALS SEPARATION, LIMITKD, et al., V. BUTTE & SUPERIOR 

MINING CO. 

(District Court, D. Montana. August 25, 1917.) 

No. 8. 

1. Patents ®=>328— Validity and Infbingement — Peocess of Oee Concen- 

TBATION. 

The Sulman, Picard & Ballot patent, No. 835,120, for a process of ore 
concentration by air bubble flotation, is valid, and while, as construed 
by the Suprême Court, and since the disclalmer of clalms 9, 10, and 11, It 
Is limited to a process tbe results of which are obtained by the use of cil 
"amountlng to a fraction of 1 per cent, on the ore," infringement Is not 
avolded by the use of a larger percentage of oU, where the process is the 
same, and the excess of oil is either without effect or reuders the process 
less efficient. 
L Patents <S=5l54 — Disolaimebs — Time and Requisites. 

A disclalmer of clalms of a patent, filed 107 days after a décision of 
the Suprême Court adjudging them invalld, and Which conforma to the 
language of the décision, is timely and sutlicient. 

In Equity. Suit by the Minerais Séparation, Limited, and others 
against the Butte & Superior Mining Company. On final hearing. 
Decree for complainants. 

Henry D. Williams, William H. Kenyon, and Lindley M. Garri- 
son, ail of New York City, and Odell W. McConnell, of Helena, 
Mont., for plaintiflfs. 

W. A. Scott and Thomas F. Sheridan, both of Chicago, 111., and 
J. Bruce Krémer, of Butte, Mont, for défendant. 

BOURQUIN, District Judge. This is trial on the merits of the 
suit reportedin 237 Fed. 401. It involves the patent and claims of 
the Hyde suit, wherein the Suprême Court (242 U. S. 261, 37 Sup. 
Ct. 82, 61 Lft Ed. 286) held the patent valid, but some claims invalid. 
The issues are as in the Hyde suit, viz. novelty, invention, infringe- 
ment, and in addition défenses of unreasonable delay and defects 
in disclalmer of the invalid claims, and estoppel by reason of state- 
ments by plaintifïs' counsel to the Suprême Court in arguing the 
Hyde suit. The évidence herein is that submitted during 25 days 
and also the record in the Hyde suit. So far as heretofore known, 
the nature and history of the discovery and invention (a process of 
ore concentration by air flotation) are fairly set out in reports of 
the Hyde suit (242 U. S. 261, 37 Sup. Ct. 82, 61 L. Ed. 286; 214 

Fed. 100, C. C. A. ; [D. C] 207 Fed. 956), of the Miami 

suit (244 Fed. 752, C. C. A. ; [D. C] 237 Fed. 609), and of 

foreign suits cited in footnote on page 754 of 244 Fed., page — — of 

C. C. A. This suit is an important contribution, and yet it discloses 
that, though the use of the process is very wide, extensive and growing, 
its simplicity, economy, and success still surprise and gratify the metal- 
lurgical world, and its laws or principles of opération still interest and 
puzzle the scientists. "In the beginning it was very little knov^^ledge 
and mostly guesswork, and since then there has been every year a little 
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more knowledge and still a great deal of guesswork," testifies one 
of defendânt's experts, Prof. Bancroft, of Cornell, a physical chemist 
of note, acquainted with the process since 1906, and lecturer upon 
it since 1912, Though speaking for himself alone, the learned doc- 
tor's estimate might well be applied to ail, practical layman and 
expert scientist alike. 

At the same time, though heretofore somewhat ambiguous and 
obscure, présent knowledge warrants the conclusion that the gist of 
this remarkable and valuable process and the actual discovery and 
invention are that, wbereas, theretofore in ore concentration air had 
been used in desultory and fugitive bubbles as a xnakeishift incident 
of and supplément to oil and skin flotation, air can be made to do ail 
the work by creating in water ore pulp modified by a suitable oily 
contaminant an infînitude of bubbles. It is the fîrst of its kind, and 
the patent sufificiently discloses it and methods to those skilled in 
the art. . 

Ambiguity and obscurity were as much due to the extrême me- 
chanical simpHcity of the process as to the inability then and now to 
know and explaih ail its laws or principles. The tendency was to 
attach prime importance to réduction in amount of oil used, when in 
fact this is but a necessary incident (for which there are substitutes 
ifnpt e(juivalents) to the création of the infînitude of bubbles that do 
the work. Despite this tendency, and to overlook the simple and 
obvious, the patent fairly clearly sets out the varions ways and means 
to create this infînitude of bubbles and that they do the work. The 
tests to détermine which kind and amount o{ , "oily substance yields 
the proportion of froth or scum desired," that flotation is "mainly 
from the inclusion of air bubbles," the froth, thé agitation, ail are 
so many guides in the patent, pointing the skilled operator to and 
including the infinitude of bubbles and the degree of agitation and 
amount of soap or oil to produce such bubbles, . as surely . as the 
word "crystaUization" points to appropriate température ,in Com'- 
mercial Co. v. Canning Co., 135 U. S. 189, 10 Sup. Ct. 718, 34 L. 
Ed. 88, and the words "uttered sound'f by the "human voice" to 
articulate speech in the Téléphone Cases, 126 U. S. 531, 8 Sup. Ct. 
778,31 L. Ed. 863. 

Of the new évidence herein are learned dissertations upon the 
philosophy^of the process, upon the philosophy of bubbles, the heart 
of it, by Profs. Bancroft, of Cornell, and Taggart and Beach, of Yale, 
and Drs. Sadtler, of Philadelphia, and Grosvenor, of New York. 
From thèse it is gathered that the mefe introduction of particles of 
air into a liquid does not create bubbles, but that they are created by 
subséquent agitation, either applied, or self-agitation: Air particles, 
introdùced into pure water, are incapable of creating bubbles. The 
rèasons are the surface tension of the water, and the lack of viscosity 
to create a sufïîcient fîlm about the air particles, compel the escape 
of the air particles into the atmosphère, and no bubble is formed. 
Some soaps and oils possess the quality to lessen this surface tension 
of water and to give or increase this necessary viscosity.. Their ad- 
dition in appropriate quantity to water enables air particles introdùced 
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therein to create bubbles. Rather, the meeting and coaction of water, 
oil, and air create a film composed of ail three, and which surrounds 
the air partiales. This film is more viscous than the mass of the 
water, and, rising to the surface, the tension of which (and of the 
film) has been reduced by the oil, maintains itself as an air bubble. 
This quality of oil is of first importance in the process. Another of les- 
ser importance, and which ail oils possess, is the "preferential affinity 
for metalliferous matter over gangue." Of lesser importance because 
it is now known (and patented) that, given another contaminant than 
oil, but which possesses the like bubble-making quality, though not the 
said "preferential afïinity," the process is equally successîuUy worked. 
Air also possesses this "preferential afïinity," and in view of the fore- 
going it well may be that the capture as well as the flotation of the 
metallic particles is more due to the great volume of air than to the 
infinitésimal oil. That in this process air without oil cannot capture 
and retain the metallic particles seems due to its inability to create 
bubbles without oil. And why this capture in any case is still of the 
unsolved phenomena of the process. On the other hand, water has 
a preferential affinity for gangue over metalliferous matter; that 
is, it wets the former more readily than it does the latter. And this 
contributes to the process, in that oil and air displace water from 
the surface of metalliferous matter more easily and quickly than 
from gangue, and so more readily capture and float the former than 
the latter. At the same time, despite thèse preferential affinities, iri 
successful opération of the process the bubbles generally float more 
gangue than métal, more in quantity, but not in proportion, and 
why is also unsolved. 

There are "critical proportions" of any oil used in this process ; 
perhaps not a sharp divide, but rather a broad one. For the amount 
of oil to produce sufïicient and efficient bubbles must dépend on many 
other factors, viz. the working cell space, amount of water, degree 
of agitation, kind and amount of ore, and perhaps on occasion 
amount of metallic content, kind of oil, etc. For example, if a ton 
of ore be agitàted in a lake of water, doubtless a lake of oil will be 
necessary to create sufficient bubbles to capture the métal in the 
ore. But with bona fide opérations in a good, workmanlike manner, 
with the proportion Of space, water, agitation, etc., such opérations 
and manner dictate, the range in amount of oil will be narrow and 
well within 1 per cent, on the ore. Thèse "critical proportions" are 
like those known to and solved by every child with its pipe and bowl 
of suds. Too little soap, the bubbles are few, small, fragile, and 
break quickly. Too much soap, they flow from the pipe in a tor- 
rent, are heavy, and refuse to float. The right amount of soap, the 
"critical proportions," his bubbles are large, detach readily, and float 
high, far, and for long. So is it with the bubbles in this process. 
With excess oil, but not enough to defeat bubbles altogether, though 
of fair aspect to the eye, the bubbles will not do the work. In the 
excess oil in the films the metallic particles do not cling, but swim 
or slide to the bubble's lower surface, "neck ofï," detach, and sink. 
The untechnical workman recognizes there are "critical proportions" 
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oi oil, and small déviation from the predetermined amount in the 
feed, whether more or less, manifests itself to him in the appearance 
of the froth and poorer résulta ; and he knows and remédies the 
error in oil. 

Metallic content of ore seems of little importance — sometimes seenis 
to require oil inversely. For example, a local operator with the process 
upon ore from the same vein as defendant's, uses seven tenths of a 
ix)und of oil per ton of ore of 11.23 per cent, zinc content, making 
50.59 per cent, concentrâtes with 94 per cent, recoveries, and in the 
same plant uses 2.83 pounds of the like oil per ton of tails of .97 per 
cent, copper content, making 9.085 per cent, concentrâtes and .266 per 
cent, tails. It is apparent it is the air, and not at ail the oil, that floats 
the minerai, noting that in the first of this example 211 pounds of zinc 
are floated by air bubbles in the création of which only seven tenths 
of a pound of oil is used. Hovv the air particles are introduced into 
the pulp is immaterial. For, introduced, they are still particles, and 
not bubbles. Agitation subséquent to introduction is vital, and alone 
can convert air particles into water-oil-air bubbles. It is this subsé- 
quent agitation that within the claims of the patent agitâtes "the mix- 
ture until the oil-coated minerai matter forras into a froth," or "to 
form a froth." And it is ail one, whether this be applied agitation or 
self-agitation — the agitation set up by the air particles themselves in 
merely rising through the mass and thereby coming in contact with 
both water and oil, ail coacting to form bubbles which capture the 
métal. The minerai particles, either oiled bef ore or by contact with bub- 
bles, attach to and enter the riscous film of tlie bubbles. The particles 
also increase the viscosity of the bubble films, armor them, and increase 
their stabihty, perhaps as stays that, decreasing the area of unsupported 
surfaces, increase the latters' ability to resist rupture, 

The great mass of new évidence herein is but cumulative of the Hyde 
suit. The only new publication is the California Journal of Tech- 
nology, detailing a suggestive, but rather misleading and abandoned, 
experiment, sufiSciently referred to and disposed of in the Miami suit.- 
There is much évidence that progress in the process and methods of 
operating it now discloses that, with some ores and some oils or mix- 
tures of oils, the process can be fairly successfully operated with 1 
per cent, and more of oil. This is really admittçd by plaintiff, and is 
taken as proven. But it is also proven, practiçally without conflict, 
that in ail the opérations with this process not to exceed .2 per cent, 
of oil is used, save by défendant and others in Uke situation, and only 
since the décision in the Hyde suit, and solely to avoid inf ringeraent ; 
that some oils are effective, and more are ihefifective, to operate the 
process ; and that the excess oil used is useless, wasted, and harmful. 

[ 1 ] But the défendant contends that this évidence demonstrates the 
process lacks novelty and invention, and that because of it the record 
is substantially différent from the Hyde suit, the décision there should 
not control hère, and the patent is and' ought to be held invalid. This 
is without support in the patent and Hyde décision. In describing the 
invention the patent refers to Cattermole and says that the patentées 
"hâve found that, if the proportion of oily substance be considerably 
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reduced, say to a fraction of 1 per cent, on the ore," after vigorous 
agitation the metallic partiales rise to the surface in a froth ; that the 
proportion thereof varies considerably with différent ores and différ- 
ent oils, and so it is necessary to test "to détermine which oily sub- 
stance yields the proportion of froth or scum desired." An example 
of a particular ore and oil is of cil "say from .02 per cent, to .5 per 
cent, on the weight of ore," wherein on cessation of agitation "a large 
proportion of the minerai présent rises to the surface in the form of 
a froth or scum which has derived its power of flotation mainly from 
the inclusion of air bubbles introduced into the mass hy the agitation, 
such bubbles or air films adhering only to the minerai particles which 
are coated" with the oil, which has "a preferential affinity for metal- 
liferous matter over gangue." It adds that the minimum of that oil 
"may be under .1 per cent, of the ore, but this proportion has been 
found suitable and economical." 

The claims are (1) for "oily liquid * * * to a fraction of 1 per 
cent, on the ore" ; (2) for oleic acid "to 0.02-0.5 per cent, on the ore," 
and (3) for "a small quantity of oil." Thèse last were held învalid. 
In upholding the patent the Suprême Court says : 

That, "as described and practiced," the process conslsts "in the use of an 
amount of oil which is 'crltical' and mlnnte as compared with the amount 
used in prier processes, 'amounting to a fraction of 1 per cent, on the ore,' 
and in so impregnating with air the mass • * • by agitation * * • 
as to cause to rise to the surface * • • a froth, • • • which is eom- 
posed of air bubbles with only a trace of oil in them, which carry In mechani- 
cal suspension a very high percentage of the tuetal." That "it difCers so essen- 
tially from ail prior processes in its character, in its slmpllcity of opération, 
and in the resulting concentrate, that we are persuaded that it constitutes a new 
and patentable discovery." That the faets are not overstated by Liebman 
that: " 'The présent invention differs essentially from ail prevlous results. 
It is true that oil is one of the substances used, but it Is used In quantities 
mndi smaller than was ever heard of, and it produces a resuit never obtained, 
before. The minérale are obtained In a froth of a pecullar character, conslst- 
ing of air bubbles which In thelr covering film hâve the minerais imbedded in 
such manner that they form a complète surface ail over the bubbles. A remark- 
able fact with regard to this froth is that, although the very llght and easily 
destructible air bubbles are covered with a heavy minerai, yet the froth is 
stable and utterly différent from any froth known before, belng so permanent 
in character that I bave personally seen it stand for 24 hours without any 
change having taken place. The slmpllcity of the opération, as compared with 
the prier attempts, is startllng. AU that has to be done is to add a minuta 
Quantlty of oil to the pulp to which acid may or may not be added, agitate for 
from 2% to 10 minutes and then after a few seconds coUect from the surface 
the froth which will contaln a large percentage of the minerais présent in 
the ore.' " That the court is convlnced "that the small amount of oil used 
makes it clear that the lifting force which séparâtes the metallic particles of 
the pulp from the other substances of it is not to be found principally in the 
buoyancy of the oil used, as was the case on prior processes, but that this 
force is to be found, chiefly. In the buoyancy of the air bubbles introduced into 
the mixture by an agitation greater than and différent from that which had 
been resorted to before, and that this advance on the prior art and the re- 
sulting froth concentrate so différent from the product of other processes 
make of it a patentable discovery as new and original as it has proved useful 
and economical." That the court agrées with the House of Lords' décision 
that the process is not one before described but a new method in which flota- 
tion is by the "buoyancy of air bubbles." That tests to détermine the neces- 
aary "amount of oil aad the extent of agitation," and "tbe range of treatmeut 
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wlthln the terms of the claims," satisfy the law ; but thât, whlte the patentée 
"dlscovered the final step, précèdent Investigations were so Informlng that 
this final step was not a long One, and the patent niust be conflned to the 
résulta obtained by the use of cil within the proportions often described in 
the testimony and in the claims of the patent as 'critical proportions' 'amount- 
ing to a fraction of 1 pér cent, on the ore,' and therefore • * • tbe pat- 
ent is valid as to claims Nos. 1, 2, 3, 5, 6, 7, and 12, • • • but • • • 
invalid as to claims 9, 10, and 11-" 

Those held invalid are those heretofore referred to as (3). It seems 
clear neither patent nor décision undertakes to say the process dépends 
upon less than 1 par cent, of oil or is inoperative with 1 per cent, or 
more of otj. 

It is truç that in the beginning and during the Hyde suit thç pat- 
entées inclined to so believe, or at least beHeved better results would 
be obtained with a fraction of 1 per cent, of oil. Perhaps limited in- 
vestigation and expérience with few ores and oils justified the belief. 
Indeed, ail expérience to date, plaintiffs', defendant's, strangers', dem- 
onstrates that with any ore and any efficient oil, less than 1 per cent, 
of oil gives better results, ail circumstances considered. The "critical 
proportions" referred to seems absent, in terms, from the patent, and 
ought not to be adversely inferred, in disregard of construction in 
favor of the patentée where the patent is ambiguous. The patent de- 
scribes oil "considerably reduced," and refers to a "fraction of 1 per 
cent." by way of example. And though some claims limit oil to such 
fraction, and a limited range wjthin it, others are for "a small quan- 
tity," and for that reason held invalid by the Suprême Court. With 
the later knowledge of this suit, it is doubted that such Would be the 
décision now. It is to be observèd that this limitation of the patent in- 
dicates the Suprême Court believed the process might be operative with 
1 per cent, and more of oil, and contemplated that this would not de- 
feat the patent, but might affect infringement. If the patent is limited 
to the use of a fraction of 1 per cent, of oil, that the process can be 
operated with 1 per cent, and more is not material to validity, though 
it may be to infringement. For if a patentée limits his claim volun- 
tarily, or becausc' he does not know the extent of his invention, he 
abandons the excess, and the patent is vâlid to the extent of the claim. 
If it be concededthat new évidence might warrant and demand that 
a trial court hold invalid a patent by the Suprême Court held valid, 
such évidence must be unequivocal, clear, and, convincing, in quality 
and quantity that inspires confidence and produces conviction that the 
patent is invalid, and that the Suprême Court would so détermine, be- 
yond a reasonable doubt. Not only does it fail hère, but it strengthens 
the conviction that tl;ie patent is valid. 

[2] The disclaimer, to conform to the Suprême Court's décision that 
claims 9, 10, and 11 are invalid, was filed 107 days after saîd décision, 
and after mandate, but beforei expiration of the time for rehearing. 
It was timely filed. In substance it fairly conforms to the language 
of the décision, disclaiming "from claims 9, 10, and n * * * any 
process of concentrating powdered ores excepting where the results 
obtained are the results obtained by the use of oil in a quantity amount- 
ing to a fraction of 1 per cent, on the ore." The parties difïer in its 
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interprétation, even as they do in respect to the décision. V/ritten 
words, not oral claims, control. The patent claims included what the 
patentées were entitled to, and more. The décision pointed out the 
excess. The patentées disclaim the excess. They can safely rely upon 
the décision, and a disclaimer conforming to the language of the dé- 
cision is sufFicient. The patent valid, défendant admits infringement 
from before suit commenced to Jamiary 7, 1917, and dénies infringe- 
ment thereafter. During the period of admitted infringement it ap- 
pHed the process to some 1,598,000 dry tons of crushed ore, the tail- 
ings from water concentration, of minerai zinc content by yearly av- 
erages as follows: 1913, 15.14 per cent.; 1914, 14.14 per cent.; 1915, 
13.66 per cent ; 1916, 12.89 per cent. Oil used by yearly averages is 
as follows : 1913, 5.58 pounds ; 1914, 2.22 pounds ; 1915, 1.49 pounds ; 
1916, 1.43 pounds. The concentrate grade by yearly .averages is as 
follows: 1913, 47.60 per cent. ; 1914, 53.03 per cent. ; 1915, 54.62 per 
cent. ; 1916, 53.83 per cent. ; and recoveries (apparent) likewise are for 
1913, 80.03 per cent.; 1914, 86.08 per cent.; 1915, 90.18 per cent.; 

1916, 92.63 per cent. Progrèss is indicated by lèaner ores, less oil, 
higher grade concentrâtes, greater recoveries, ail coïncident with ad- 
vancing time. 

It is noted that the process is responsible for advaince in methods, de- 
vices, and machines for its opération. To briefly describe def endant's 
during infringement admitted, the water concentrate tailings, oil add- 
ed, flowed to the head of a pyramid machine of seven cells in séries ; 
each cell containing a revolving perpendicular spindle and horizontal 
blades, and having two opposed spitzkasten. The agitation was very 
violent. The tails from each cell flowed by gravity to the cell immedi- 
ately below, those from the last cell flowing to Callow air cells, which 
produced froth middlings, returning to the head of the pyramid, and 
tails to waste. The first three cells of the pyramid produced froth 
rougher concentrâtes, which flowed to cleaners, and the other cells 
produced froth middlings, which returned to the head of the pyra- 
mid. The rougher concentrâtes passed through five cleaner cells 
for washing. This produced concentrâtes which .flowed to and 
through five recleaner cells, and tails which returned to the head of 
the pyramid. The recleaners produced final concentrâtes, and tails 
which returned to the head of the cleaner. Commencing January 7, 

1917, the defendant's methods are as before, save pneumatic, as well as 
mechanical, agitation is employed in the lower four cells of the pyra- 
mid, some spitzkasten are blocked, an additional cleaner opération is 
used, and from which for some unexplained reason 8.65 per cent, zinc 
tails go to waste, and oil in amount 1 per cent, and more on the ore 
is" used. Défendant not very insistently claims results for this latter 
period are more profitable than for the former ; but plaintiflfs' analysis 
(neither denied nor criticized, and beyond both) of defendant's reports 
and tabulations makes manifest the fact is otherwise to the extent of 
about $1.75 per ton of ore — an enormous loss on 45,000 tons monthly. 
There is considérable like testimony in référence to opérations by other 
infringers. However, coming as it does after very large opérations, 
investigations, and experiments of several years, after the Suprême 
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Court's décision in the Hyde suit, it is incredible tliat use of 20 pounds 
of oil per ton results in more profit than ly^ to 4 pounds per ton. If 
it does, thèse great concerns would not hâve waited to discover the 
fact, and employ it, until after the said décision. Défendant practically 
admits that it now uses the présent amount of oil merely to avoid the 
patent. It is done, says its counsel in argument, "beeause the Suprême 
Court has said.it is not at liberty to use less than one-half per cent.," 
and "out of abundance of caution" it uses "more than 1 per cent." 
The évidence likewise persuades. If the excess oil were eflfective and 
useful, and not inert and useless or harmful, it would be without the 
claims of the patent, would be of that the patentées abandoned to the 
public, and would involve no infringement. 

Plaintiffs somewhat laboriously argue that though the Suprême 
Court held that the claim for use of "a small quantity of oil" to pro- 
duce froth is too broad and so invalid, yet since the court identifies 
the invention by the "results obtained," though confining it to the "re- 
sults obtained" by the use of oil "amounting to a fraction of 1 per 
cent, on the ore," the import of the décision is that, if the results ob- 
tained by opération of the process with oil in amount of 1 per cent, and 
more on the ore are like and the same results obtained with a fraction 
of 1 per cent, of oil, it is within the patent and is infringement. This 
is more ingenioùs than sound, and would deprive the décision of ef- 
f ect. The court does not confine the patent to the like or same results 
obtained, but to f As results obtained, by the use of a fraction of 1 per 
cent, of oil on the ore. It is believed, howevèr, that the court employs 
the word "use" in its or the ordinary sehse of bénéficiai service. Pat- 
ent law is not coiicemed with the useless, and a valuable resuit sought 
is not "obtained" by, but despite, the use of an excess of an essential 
ingrédient, which excess renders rio or ill service. From the évidence 
ît appears the larger part of the oil used by défendant, and ail in excess 
of a fraction bf 1 per cent, oti the ore, i'f not inert, is ineffective, wast- 
ed, and injurious to the'^jocess and results. Before January 7, 1917, 
défendant used only pine oil, and abbut 1.43 pounds per ton of ore, 
with ekcellent results.' Since said date it' uses a mixture of 20 to 24 
pounds of oil' per ton of ore, made up of 18 per cent, of pine oil, 12 
per cent, of kérosène oil, and 70 per cent, of fuel oil, with poorer re- 
sults. The kérosène arid fuel oil are petroleums. As before stated, 
many oils are ifteffective to operate the process, and that is beeause 
they hâve not thé quality that contributes to bubble making. What this 
quality consists of, wherein it lies, does not appear. With thèse in- 
effective oils, agitation will not produce froth, and so there is no flo- 
tation of the metallic particles. One of defendant's witnesses testifies 
that in the laboratory and plant of the Utah Copper 1,000 oils haVe 
been tried, of which but two mixtures give satisfaction. Petroleums 
seem generally ineffective, by the évidence of both parties, though some 
of defendant's witnesses testify to sometime successful experimerits 
with them. Incidentally, there is suspicion that with experiments, as 
with figures, can be done anything for or against, without impropriety 
in the operator. Some petroleums are used in limited quantities, but 
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always in combination with a recognized bubble-making oil, and only, 
it is said, for a somewhat bubble-stabilizing effect. Defendant's prés- 
ent mixture of oil contains more pine oil on the ore than it used alone 
before January 7, 1917. The other factors the same, it is obvious tlae 
excess petroleums in the mixture are responsible for the poorer re- 
sults. 

Défendant uses the patent process, uses plaintiffs' invention of ore 
concentration by air bubble flptation, uses the same éléments in the same 
combination, in the same way, with the same function, to the same, but 
poorer, results ; and exceeding the patent claims in référence to one 
ingrédient (oil) uselessly, wastefully, and injuriously, and merely with 
intent to avoid the Ictter of the patent, does not avoid infringement. 
The addition of the excess oil no more adds to or changes the process, 
no more avoids infringement, than would the addition of milk or other 
useless substance, not a part of the process. The excess oil either 
exercises no function, or less efïiciently exercises the same function 
in the same way, as the limited oil, and to the same, but poorer, results. 
To secure to patentées their invention, the law looks quite through 
mère devices and forms to the substance of things. And if in sub- 
stance the invention is taken, if the thing that does the work is taken, 
ail devices to évade the letter of the patent avail nothing to escape the 
conséquences of infringement. Neither principle nor authority to the 
contrary is cited or known to the court. 

In the matter of estoppel affecting infringement, it suffices to say 
neither in pleading nor proof do the éléments of estoppel appear. Al- 
though the évidence is of great volume and the arguments of relative 
length, ail hâve been carefully considered, but require no additional 
référence herein. 

The patent is valid in respect to ail claims involved. Défendant 
throughout has infringed, and now infringes, ail said claims, save 5, 
6, and 7, and decree accordingly. 



JEFFERSONIAN PUB. CO. ▼. WEST, Postmaster. 

(District Court, S. D. Georgia. August 29, 1917.) 

PosT Office ®=9l4 — Nonmailable Newspapers — Vioiation of Bspionage 

ACT. 

In a suit to enjoln a postmaster (roin wlthdrawlng mailing privilèges, 
articles in a newspaper held to violate Espionage Act June 15, 1917, tlt. 
1, § 3, maklngit an offense for one, when the United States Is at war, to 
willfully make false statements with intent to interfère with the opéra- 
tion or success of its mllitary or naval forces, or to willfully attempt to 
cause insubordination, disloyalty, mutlny, or refusai of duty In Us mill- 
tary or naval forces, or to willfully obstruct its recrultlng or enlistment 
service, and so, under title 12, § 1, to render the paper unmailable. 

In Equity. Bill by the Jeflfersonian Publishing Company against 
J. Q. West, Postmaster. Preliminary injunction denied. 

4=»Vei «ttaer casas &«• same t«plc & KEY-KUMBER in ail Key-Numbercd Dlgtsts & Indexe* 
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S. G. McClendon, of Atlanta, Ga., J. Gordon Jones, of Cordele, Ga., 
Samuel L. Olive, oî Adgustà, Ga., and B. J. Stevens, of Thomson, Ga., 
for plaintiff. ' 

W. H. Lamar, Sol. for Post Office Department, and Earl B. Barnes, 
Sp. Asst. Âtty. Gen., for défendant. 

SPEER, District Judge. The bill before the court was brought 
originally to enjoin the postmaster at Thomson, Ga., from withdraw- 
ing the second-class mailing privilèges of the Jefifersonian. The ac- 
tion complained of had been taken by the postmaster in obédience to 
an order of Hon. A. S. Burleson, as Postmaster General. 

Appreciating the weighty effect of détermination by the Postmaster 
General of any material and relevant questions of fact arising in the 
administration of the statutes of Congress relating to his department, 
a preliminary injunction was withheld. A rule was, however, granted, 
calling upon the respondent to show cause why the injunction sought 
should not be granted. At the hearing, it became apparent that the 
Postmaster General had forbidden the Jeffersonian of the 16th inst. 
ail admittance to the mails ; this, upon the ground that it was distinctly 
unmailable. By suitable amendment, the legality of this conclusion 
was challenged. The court, being of opinion that the plaintifï was en- 
titled to spécifie information, not only of those features of the Jeffer^ 
sonian issued on the 16th inst. held unmailable, but also those in 
past issues deemed so unmailable as to induce the conclusion by the 
Attorney General that the publication was not a newspaper, in the 
meaning of the law conferring the second-class privilège, directed 
that the respondent should file spécifications of ail such matter. This 
has been accordingly done, and thus the question is presented : Do 
the f^cts and the détermination of the Postmaster General demand or 
justify a court of the United States in the interférence hère sought 
with an administrative branch of govemment? 

In the affidavit of the Postmaster General, after the spécification 
required by the court of the passages in the Jeffersonian held by him to 
be unmailable, there appears the following statement: 

"Déponent further says tbat In hls judgment, In thelr entlrety, the issues 
(of the Jeffersonian) évince a purpose and intent on the part of the publisher 
to willfully make or convey false reports or false statements, with intent 
to interfère with the opération and suceess of the military or naval forces 
of the United States, to willfully obstruct the recruitlng or enlistment serv- 
ice of the United States to the injury of the service, • • » and that the 
circulation of such inatter is causlng antagonlsm and résistance among the 
people to the conduct of the war with respect to enlistments, exécution of 
the draft, and the sale of bonds to ralse revenue to carry on the war." 

The Postmaster General further states under the sanction of his oath 
that he is advised and believes that there is an organized propaganda 
which has inflamed a large body of people to such an extent that it 
constitutes in effect the advocacy of treason, insurrection, and forcible 
résistance to the laws of the United States. Upon such information, 
he States that this has been actually threatened, and that prominent 
among the publications thus engaged is the Jeffersonian ; that the mat- 
ter it produces to this end, in contemplation of the Espionage Act, u 
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nonmailable. After due and thorough considération, déponent se de- 
cided, but prior to his ruling that the issue of June 28, 1917, was non- 
mailable, the paper was submitted to the Attorney General of the 
United States, and déponent was advised by the Attorney General that 
the paper was in violation of section 3 of title 1 of the Espionage Act. 
For the same reason, and because it contained matter of the same non- 
mailable description, the Postmaster General, after examination, caus- 
ed the postmaster at Thomson to be advised that the issue of August 
16th was also unmailable. Thus it will be seen that the court is ad- 
vised of the concurrent opinion of two members of the cabinet, the 
chief of the Post Office Department, and the chief of the law depart- 
ment of the government, in justification of the action of which plain- 
tifif com'plains. 

A suprême measure of législation, enacted by Congress for the suc- 
cessful prosecution of the great war in which the country is engaged, 
termed the Espionage Act, in title 1, section 3, déclares that: 

"Whoever, when the United States Is at war, shall willfully make or con- 
vey false reports or false statements with intent to interfère wltb the opéra- 
tion or success of the milltary or naval forces of the United States, or to 
promote the success of Its enemies; and whoever, when the United States 
is at war, shall willfully cause or attempt to cause Insubordination, disloyalty, 
mutiny, or refusai of duty, in the mllitary or naval forces of the United 
States, or shall willfully obstruct the recruiting or enlistment service of the 
United States, to the injury of the service ♦ • * of the United States, 
shall be punlshed by a fine," etc. 

In connection with this, section 1 of title 12 of the same act must 
be considered. This déclares that: 

"Every letter, • * » newspaper, etc.. In violation of any of the provi- 
sions of this act Is hereby declared to be nonmailable, » • • and shall 
not be conveyed in the mails or delivered from any post office or by any 
• * * carrier." 

The light afforded by thèse sections of a valid and vital law shone 
upon the pages of the Jefïersonian when they were under the scrutiny 
of the members of the President's cabinet. Congress had declared war. 
Thousands of the élite of the American army were on the soi! of 
France. At any moment the crash of their rifie fire and the thunders 
of their artillery in the vindication and défense of human liberty might 
be heard. American men of war, manned by Americans, were swiftly 
cleaving the waters forbidden by the enemy to our commerce, quest- 
ing every billow for his lurking and deadly craft. By the thousands, 
the gallant youth of every American state were rallying to the flc^. 
By the vast oversubscription of the Liberty bonds our people had prov- 
en that in the common cause they will be as lavish of their treasure as 
of their blood. With the utmost nobility of soûl, with the self-sacri- 
ficial spirit of woman, in the hutiiane Red Cross and similar organiza- 
tions, our country's daughters were no whit behind her sons. 

At this juncture of the nation's life, the Postmaster General and the 
Attorney General hâve discovered in the plaintiff's publication, which 
the government through its mail was distributing to its people, such 
passages as this, taken from the issue of June 28th: 



588 



245 FEDERAL REPORTEE 



"Men conscripted to go to Europe are virtually condemned to death and 
everybody bnows It. 

"Président Wilson admitted as much In his Flag Day address. • • • 
Why Is your boy coiidemned to die In Europe?" 

Again in the issue of July 19th is a statement aimed at the Chief 
Magistrâte of the United States. That it is false, that it was intend- 
ed to interfère with the opération or success of our forces, that it was 
an attempt to cause insubordination, disloyalty, mutiny, or refusai of 
duty by them, the Postmaster General might well conclude. 

"Does he, the Président, not Ijnow tliat the Conscription Act, for<jing citl- 
zens out pf the Union to die In Belglum and France, Is every bit as lawless 
as the action- of the Phelps Dodge Copper Company In forcing thèse one 
thousand one hundred (1,100) miners out of Arizona? What are 1,100 miners 
to six hundied and eighty-flve thousand (685,000) conscripts whom our Csesàr 
bas conderiméd to dèJith in 'foréign fields of blood'V" 

Nor is such rteference as the following, to the Commander in Chief 
qf the Ariny and Navy of the United States, made in time of war, 
déterrent to insubordination, disloyalty, mutiny, or refusai of duty : 

"Are we— llke the sow réturnlng to her wallow, and the dog to hîS vomit — 
tp go back to the medieyalism of Personal rule — a Pope's word ruling the 
church, and a klng's word ruling the state? 

"tVhy not call Woodrow Wilson by the name of King, or Kaiser, or Czar, It 
the Constitution is to be treated as the Kaiser treated the Belglum treatyV 

"The Kaiser dld not swear to support the Belglum treaty. Woodrow Wilson 
dld swear to support the Constitution. 

"And now, wlthm six months after taklng that solemn and public oath, the 
■Congressrùen and Président, who did so, are treatlng the Constitution exactly 
as the Kaiser treated the Belglum treaty." 

Nor does Congress e?cape. On page 4 of the issue of July 19th is 
printed the vote of the Hqmse on the question to create a national 
army ; this under the title : 

"Thèse are the Kepresentatlyes In Congress, Lower House, Who Confiscated 
the Liberty and the Llves of Tour Sons." 

A more direct, but not more effective, effort to obstruct the recruit- 
ing or enlistment service of the United States, appears on page 7 of 
the issue of July 26, 1917 : . . 

"I advise [prlnts the edltor of the JeflCersonlan] tlie conscripts to awalt the 
décision pf the United States Suprême Court,, apd not to Be cluhbed by the 
fact pf conscription into enlistment. Once ypu volunteer, and sign up, you 
can be sent àpywheré, and the law can't help you." 

■ Equally, but not more, unmailable in contemplation of the act of 
Congress above quoted" is the issue of August 16th. In the affidavit 
before the court the Postmaster General, as we hâve seen, after charg- 
ing the existence of an organized propaganda to discrédit and handi- 
cap the goveniment in the prosecution of the war, declared that such 
matter is iîi violation of section 3 of title 1, and sections 1 and 2 of 
title 12^ of the Espionage Act, and is nonmailable ; that for thèse rea- 
sons the publication is not a newspâper or other periodical publication, 
within the mèaning of the laws of the United States governing raail- 
able matter of the second elass; and the déponent so decided after 
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due and thorough considération of the matters and things stated here- 
in. In this conclusion I find that he was fully justified. 

In such crises in Lacedsemon, the Spartan mother, when h';r son 
went forth to battle, was accustomed to exclaim, "Return ori your 
shield or with it!" How dissimilar, how sordid, is the cowardice the 
Jeffersonian would encourage : 

"What about a carload of German soap made out of our boysV 

"What about manuring German flelds wlth our bravest youth, and attenlng 

German hogs on the choicest sélection from American manbood? 

" 'I ralsed my boy to b€ a soldier,' says tlie song, but did mother ralse blin 

to be pig feed?" 

Had the Postmaster General longer permitted the use of the great 
postal System which he controls for the dissémination of such poison, 
it would hâve been to forego the opportunity to serve his country af- 
f orded by his lofty station. 

This is, moreover, an additional considération of the weightiesf 
character, which obliges the déniai of such an injunction as is hère 
sought. An appeàl is made to an American court of equity to oblige the 
postal authorities of our country to contribute its mailing facilitiez 
for the furtherance and success of a propaganda against the natiotr 
as distinct as it is truculent and dangerous. Under the fa.tniliar rule 
in equity, such an appeal is addressed largely to the discrétion of 
the court. It is to be determined by the conscience of the chancellor, 
and always with proper regard to the public welfare. This imports 
the country's welfare. And a party seeking this extraordinary remedy, 
under a rule equally familiar, must come into court with clean hands. 
Can one be said to come with clean hands when the policy, methods, 
and efforts he would maintain may cause his hands to V; imbrued 
in the blood of the demoralized and defeated armies of his countr)mien? 
If by such propaganda American soldiers may be convinced that they 
are the victims of lawless and unconstitutional oppression, vain in- 
deed will be the efforts to make their deeds rival the glowing tradi- 
tions of their hero strain. On the contrary, the world will behold 
America's dégradation and shame, the disintegration under fire of our 
line of battle, the inglorious flight of our defenders, like the récent dé- 
bâcle of the Russian army, brought about by methods much the 
same, the ultimate conquest of our country, the destruction of its in- 
stitutions, and the perishing of popular government on earth. 

The preliminary injunction is denied. 



SHERA et al. v. CARBON STEBL CO. 

(District Court, S. D. West Virginia, at Charleston. February 24, 1917.) 

. CoEPOEATioNS ©=5.52 — Appointuent of RecEiveb — When AuTHOBizED. 
A recelver should not be appointed for a corporation, thereby itnpairing 
Its crédit, interfering with its management, and Imposing upon the court 
the onerous duty of corporate management, except In extrême cases. 
. Injunction <®=>11 — Gbounds — Abandonment or Thbeatened Action. 

An injunction in a suit by a stoekholder to restrain the corporation from 
tuming over Its assets to another corporation will be denied, where tho 
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plan of turnlng over the assets to such other corporation has been aban- 
doned, and no action to that end can be taken without due notice to ail 
the stockholders. 

3. COEPOBAIÎONS ®=»189(12) — ■MiSAPPKOPBIATION OF FuNDS— PBIMA FACIE EVI- 

DENCE. 

Where a corporation wlth a capital of 55,000,000, and whlch was en- 
joylng unusual prosperlty, was paylng only moderate dlvldends to Its 
stockholders, the payment of large bonuses to Its offlcers was prima facie 
évidence of a mlsapproprlatlon of Us funds, and prima fade Illégal cor- 
porate action, though In strict conformlty with the formalities required by 
law. 

4. Injunction <Ê=5ll — Gbounds — Abandonment ov Threatened Action. 

An injunctlon against the payment of such bonuses would not be de- 
nied merely because the président, on behalf of himself and other offlcers, 
filed a dlscWlmer, stating that such payments had not been made, and 
that they would not hold the company to the obligation to make them, un- 
less acted upon at the end of the fiscal year by those authorized ; this not 
being signed by any officer except the président, and belng without con- 
sidération, and possibly nothing more than an expression of intention, 
upon the part of the président, not legally blnding as a waiver. 

In Equity. Suit by George W. Shera and another against the Car- 
bon Steel Company. Decree granting part of the relief sough t. 

Henry W. Runyonj of Jersey City, N. J., and Arthur S. Dayton, of 
Philippi, W. Va., for complainants. 

Royal T. Riggs, of New York City, and H. V. Blaxter, of Pittsburg, 
Pa., for défendant. 

WOODS, Circuit Judge. In a case of so much importance and in- 
terest, it is usually the duty of the court to take the papers and con- 
sider them carefully, in the lîght of the argument before coming to a 
conclusion. In this case, however, after the lucid arguments of coun- 
sel, I hâve no doubt as to what the décision ought to be. The motion 
to dismiss the bill and the motion to strike out the answer are denied. 

[ 1 ] The application for the ^ppointment of a receiver is denied for 
thèse reasons: The appointment of a receiver of any kind is a very 
severe blow to any corporation. It impairs its crédit, interfères with its 
management, and it imposes upon the court the onerous duty of cor- 
porate management, which it is not qualified to perform, and which 
it should not undertake except in extrême cases. 

Another reason for refusing the receivership is that ail the relief 
which could be obtained by the appointment of a receiver may be ob- 
tained by amendment of the bill, making it a bill on behalf of the com- 
plainants and any other creditors who may désire to come in and con- 
tribute to the expense of the suit. That relief, however, will not be 
adéquate, unless the complainants hâve access to the list of the stock- 
holders of the corporation, so that they may hâve an opportunity to 
notify other creditors to come in. The déniai of the motion is with this 
qualification: That the complainants may renew their motion for the 
appointment of a receiver upon due notice, unless (1) the défendant 
shall fumish the complainants or their counsel a list of the stockhold- 
ers of the corporation and the number of shares held by each, within 
15 days from the fxling of the decree entered in accordance with this 
opinion; and (2) shall allow the complainants or their counsel upon 
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written request to examine the minutes of the corporation, in sô far as 
they show the resolution of the board of directors voting the bonuses 
attacked in this proceeding, and that of the stockholders affirming the 
resolution. 

[2] The injunction against turning over the assets of the corpora- 
tion to another corporation will be denied, because the plan of turning 
over the assets to another corporation, which is set out with particular- 
ity in the bill, has been abandoned and made of no effect, and no action 
could be taken looking to that end without due notice to the complain- 
ants, and ail other stockholders. If any action of that kind should be 
undertaken in the future, there will be abundant time and opportunity 
for the complainants to apply again for injunction to prevent it. 

[3] The application for injunction against paying out the funds vot- 
«d as a bonus to the officers for the year 1917 stands upon a différent 
foundation. We hâve hère a corporation of $5,000,000 capital, which 
from its earnings paid nothing more than a moderate dividend to its 
stockholders. It was such a dividend as the stockholders might rea- 
sonably expect in ordinary times from a prosperous corporation. By 
reason of fortunate circumstances the corporation had wonderful 
prosperity, and it appears from the bill that approximately $500,000 of 
the earnings of the corporation prior to January 1, 1917, profits of a 
contract with the English government for war munitions, was paid 
out to the officers and other employés of the corporation according to 
the discrétion of the président, by virtue of the resolution of the direc- 
tors and stockholders above referred to. It appears, further, that prior 
to September 30, 1916, the salary of the président was $6,000, the sec- 
retary $2,400, the treasurer $3,600, and the gênerai sales agent $4,800. 
Thèse salaries were increased at that date, so as to give the président 
$18,000, and large increases to the other officers. 

The very large bonuses paid in lieu of salaries are complained of as 
a misappropriation of the funds of the corporation. The court does 
not hold, at this time, that this payment was a misappropriation ; that 
will be a matter to be determined upon the final hearing of the case. 
It does hold, however, that payment of such large bonuses to the offi- 
cers of a corporation paying only moderate dividends to its stockhold- 
ers is prima facie évidence of a misappropriation of the funds, either 
from a misapprehension of what the rights of the corporation and its 
stockholders as against its officers were, or from a disregard of those 
rights. The whole transaction may be satisfactorily explained, and the 
corporation and its officers entirely exonerated at the final hearing. 
Prima facie, it was illégal corporate action. The fact that this action 
may hâve been taken in strict conformity with the formalities required 
Ijy law does not overcome the inf erence of inequity against the minority 
stockholders. 

[4] It is urged that the injunction should not be granted, because 
the président, on behalf of himself and the other officers of the Compa- 
ny, by a disclaimer dated February 7th, stated : 

"That no payments hâve been made to the ofllcers under the resolution of 
October 27, 1916, which relates to profits made by the company after the ter- 
mination of the contract with the Bngllsh government for munitions, and dur- 
4ng the year to come, 1917, will not hold the company to the obligation enter- 
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2d Into by It, unless it Is acted upon at the end of the fiscal year by those 
properly authorized." 

I donot tliink this paper affords complète protection to the com- 
plainant stockholders for thèse reasons : First, it is not signed by any 
officer, except the président himself ; second, it is without considéra- 
tion ; third, it is doubtful whether it can be regarded as anything more 
than an expression of intention upon the part of the président, not le- 
gally binding as a waiver of the stipulations of the contract upon his 
part. 

To sum up: This order of jnjunction is based upon serious issues 
made by the pleadings as to the alleged misappropriation of the funcl-. 
of the corporation, requiring investigation at the hands of a court of 
equity. But in making it the court expressly disclaims any intention to 
hold that there has been any fraudulent appropriation or intentional 
wrong committed by the officers of the corporation, or by the corpora- 
tion in its corporate capacity. Those inquiries are to be determined 
upon the final hearing. 

A decree will be entered in accordance with this opinion. 



CHICAGO GREAT WESTERN B. 00. v. POSTAL TELEGRAPH-CABLE CO, 

(District Court, N. D. Illinois, B. D. August 14, 1917.) 

No. 735. 

L Caekiïbs (g=332(2) — Telegeaphs and Téléphones ©=534 — CnABOEs — Dis- 

CBIMINATION. 

Commerce Act Eeb. 4, 1887, c. 104, § 6, 24 Stat. 380 as amended by Act 
June 29, 1906, c. 3591, § 2, 34 Stat. 586 (Comp. St. 1916, § 8569), providea 
that no carrier, unless otherwlse provided, shall engage in the transpor- 
tation of passengers or property unless its charges hâve been flled and pub- 
Ushed, nor shall any carrier charge, demand, coUect, or recelve a greater, 
less, or différent compensation than the charges specified In the tariff 
flled. Act June 18, 1910, c. 309, 36 Stat. 539, amendlng the Commerce 
Act, provides that its provisions shall apply to telegraph and téléphone 
companies, that ail charges for the transmission of messages by telegraph 
or téléphone shall be just and reasonahle, and that every unjust and un- 
reasonable charge is thereby prohibited, provided that nothing therein 
shall prevent telegraph and téléphone companies from contractlng with 
common carriers for the exchange of services. lîeld, th&t the act of 1910 
does not authorize a railway company and a telegraph company, con- 
tractlng for an exchange of services to render "o£C-line" service, such as 
the trausportation of material or supplies destined for points beyond the 
railway company's lines, or the transmission of messages to points beyond 
the carrier's lines, at a rate other than that publlshed in the regular 
schedules, and différent from the rate chargea the gênerai public. 

2. Caeriehs <S=523 — Telegbaphs and Téléphones <g=34 — ■Discbimination — 

Statutobt Provisions. 

A contract between a telegraph company and a railway company for the 
rendition of "off-line" services for less than the rates published and 
chargea the gênerai publie, though valid when made prier to the amend- 
ment of Commerce Act by Act June 29, 1906, c. 3591, is prohibited thereby. 

3. Statutes <&=5219 — Executive Construction — ^Weight. 

The conférence ryllngs of the Interstate Commerce Commission respect- 
Ing the construction of statutes regulating commerce, though not con- 
clusive, are entitled to great wèight, and should not be lightly overruled. 

$s>For other cases see salue topic & KEY-NUMBKK in ail Key-Numbered Iligests & Indexe» 
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In Equity. Suit by the Chicago Great Western Railroad Company 
against the Postal Telegraph-Cable Company. Bill dismissed. 

Winston, Payne, Strawn & Shaw, of Chicago, 111., for plaintiff. 
Jacob E. Dittus, of Chicago, 111., for défendant. 

EVANS, Acting District Judge. Plaintiff in this suit seeks to com- 
pel défendant to comply with the terms of a certain contract niade 
December 26, 1888, between the défendant and plaintiff 's predeces- 
sor, and to restrain the prosecution of certain actions instituted by 
défendant to coUect moneys alleged to be due for services rendered 
plaintiff by défendant. Sufficient allégations appear in the bill and 
are admitted in the answer and were conceded upon the trial to give a 
court of equity jurisdiction of the cause. In other words, it is con- 
ceded that, if the contract be upheld, the decree must be for the plain- 
tiff. 

The contract under considération provided generally for the rendi- 
tion of service by the parties to this action to each other and was to 
continue for 95 years from its date. The substance of a very similar 
contract is set forth at some length in the opinion of the court in de- 
ciding the case of Baltimore & Ohio Railroad Co. y. Western Union 
Telegraph Co. (D. C.) 241 Fed. 162. Only a few of the more impor- 
tant paragraphs will be quoted. Paragraphs 2, 3, 7, and 8 read as 
f ollows : 

"2. The railway company agrées to f urnish ail labor necessary for the main- 
tenance, repairs, and renewals of sald telegraph lines, and for any extensions 
thereto that may hereafter be made upon property that is now or may here- 
after be owned or controlled by the railway compauy, and to furnish office 
room in its railway stations, and that its railway telegraph operators shall 
handle the business of the telegraph company at ail stations along the Une 
of said railway, except at sueh places as the telegraph company may establish 
a separate office for the better accommodation of the telegraph business of 
such places. It is uiiderstood and agreed, however, that, whenever the com- 
mercial or public business at any office maintained by the railway company 
shall become greater than can be properly carried on by the operator or oTjera- 
tors employed by the railway company, then the telegraph company shall fur- 
nish and pay for its own operatiug service at such office. And it Is agreed 
that the employés of the railway company, in the performance of their duties 
in connection with the maintenance and opération of sald telegraph lines, 
shall observe the rules and régulations of the telegraph company applicable 
thereto, and shall exercise the same care and diligence in the maintenance and 
repair of the wire or wires that the telegraph company has or may hâve along 
said railway for its business, and In the transaction of the commercial tele- 
graph business, as in the maintenance and repair of the wire or wires of the 
railway company, and in the transaction of the telegraph business of the 
railway company. 

"3. The railway company agrées to transport free of charge over its rail- 
way, upon application of the superintendent or other officer of the telegraph 
company, employés of the telegraph company, when traveling upon the busi- 
ness of said company, and also to transport and distribute free of charge 
along the Une of its railway ail pôles or other material and supplies for the 
construction, maintenance, renewal, repair, and opération of the lines and 
wires covered by this agreement, and of such additional lines of pôles and 
wires as may be ereeted under the provisions of this agreement, and also of 
material and supplies for the establishment, maintenance, and opération of the 
offices of hoth parties hereto at places along and adjacent to said railway." 

"7. The telegraph company agrées to transmit free, over its Unes beyond 
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said rallway telegrapti Unes, business of the rallway company to the ertent ot 
$10 per mile of railway par annum, including any extensions that may here- 
after be made of said railway, such business belng charged at the regular 
rates of the telegraph company, and for thls purpose the telegraph company 
will issue to said officers of the railway company as may be designated by 
the président, vice président, or gênerai manager thereof, annual franks of 
the telegraph company, authorizing such free transmission of messages re- 
lating strictly to the rallway or corporate business of the rallway company, 
originating at or destlned to points on the telegraph company's Une withln the 
United States, either upon or ofC the Une of said raUway ; and in case the 
telegraph business of the railway company beyond its Unes shall amount to 
more than $10 per mile of railway per annum, the excess shall be paid for 
at one-half the regular rates of the telegraph company. It is understood and 
agreed, however, that the telegraph service herein provlded for applies only 
to the transmission of messages conceming business of the railway company, 
and shall not be extended to messages for transmission by océan cable, nor 
to messages ordering sleeping car, parlor car, or steamer berths, or other 
accommodations for customers of the railway company, the tolls upon which 
should properly be cha^geable to such customers. 

"8. It is mutually understood and agreed that the business of the railway 
company shall hâve precedence over ail other business upon the wires set 
apart for the use of the rallway company, and that the raUway company shall 
hâve the full use of ail the wires now In opération, and of two wlres upon any 
extensions of said railway that may hereafter be made in case the rallway 
company require the same, free of charge, but that until the railway company 
shaU flnd it necessary to hâve the sole use of said wires the comrnercial busi- 
ness of the telegraph company shall also be done over the said wires. In case 
the railway company shall require the use of an additional wire or wires for 
railway business over and above the two wires hereinbefore mentioned, the 
same shall be paid for by the rallway company, and in case an additional wire 
or wires shall be required for commercial business, the same shall be paid for 
by the telegraph company, and in either case such additional wire or wires 
shaU come in under the terms of thls contract as to maintenance, repairs, and 
renewals. In case the two wires, or either of them, set apart for the use of 
the railway company, shall be at any tlme unfit for use, the rallway company 
shall hâve the free use of such of the wires set apart for commercial business 
as shall be necessary to transaet its business until the wires set apart to it 
shall be put in fit condition for use." 

[1] Defendant's counsel attempts to make a distinction between 
what is termed "on-line" service and "off-line" service. When the 
railroad transports material or supplies for use on its own right of 
way, the service is described as "on-line" service. When the carrier 
transports material or supplies over its road to be used in constructing 
or repairing the telegraph company's lines beyond the carrier's Unes, 
it is "off-line" service. Likewise the telegraph company conveys mes- 
sages for the railroad company along the common line of the two com- 
panies, and in doing so renders what it calls "on-line" service. When 
the same company conveys messages to points beyond the lines of the 
carrier, the service is said to be "off-line" service. Défendant assails 
the présent validity of that portion of the contract that calls for the 
rendition of "off-line" service at other than regular rates. 

The précise question is this : Under the laws as they exist to-day, 
can a carrier or telegraph company render "off-line" service to the 
o^er at a rate other than that published in the regular schedules and 
différent from the rate charged the gênerai public? 

Plaintiff answers this question in the affirmative, and for its au- 
thority relies upon an act of Congress enacted June 18, 1910, generally 
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referred to as an amendment to the Interstate Commerce Act. The 
material portion of the act reHed upon reads as f oUows : 

"Section 1. That the provisions of this act shall apply to any corporation 
or any person or persons engaged in the transportatlon of oll or other coœ- 
inodity, except water and except natural or artificlal gas, by means of pipe 
Unes or partly by pipe Unes aud partly by rallroad or partly by pipe Unes 
and partly by water, and to telegraph, téléphone, and cable companles 
(whether wlre or wireless) engaged in seuding messages from one state, terri- 
tory, or District of the United States, to any other state, territory, or Dis- 
trict of the United States, or to any t'oreign country, who shall be conslderea 
and held to be common carriers within the meaniug and purpose of tliis act, 
and to any common carrier or carriers engaged in the transportatlon of pas- 
sengers or property wholly by rallroad. ♦ » * AU charges made for any 
service rendered or to be rendered in the transportatlon of passengers or 
property and for the transmission of messages by telegraph, téléphone, or 
cable, as aforesald, or in connection therewith, shall be just and reasonable ; 
and every unjust and unreasonable charge for such service or any part there- 
of is prohibited and declared to be unlawful: Provided, that messages by 
telegraph, téléphone, or cable, subjeet to the provisions of this act, may be 
classifled Into day, nlght, repeated, unrepeated, letter, commercial, press, 
Government, and such other classes as are just and reasonable, and différent 
rates may be charged for the différent classes of messages: and provided 
further, tluU nothmg in this act shall be construed to prevent téléphone, tele- 
graph, and cahle companies from entering into oontmcts vrith corn/mon carriers, 
for the exchwnge of services." Comp. St. 1913, § 8563. 

In support of its contention that the "exchange of service" referred 
to in this amendment supports the contract in question, référence is 
made to the court's opinion in the case of BaUimore & Ohio Railroad 
Company v. Western Union Telegraph Company, 241 Fed. 162, which 
décision has since been afhrmed by the United States Circuit Court 
of Appeals for the Second Circuit. In view of this authority, I an- 
nounce my conclusions, which diflfer from those of the learned courts 
whose opinions hâve been referred to, with some hesitancy. 

The history of the times, so far as it pertains to the régulation of 
commerce, is out of harmony with plaintiff's contention. From 1887, 
when the Interstate Commerce Act was passed, down to the présent 
time, it has been the évident intent and purpose of Congress to require 
the railroads to render service at reasonable and uniform rates. While 
less appreciated generally, the value of uniformity in the rates charged 
by a common carrier is as great as the advantage that comes from 
reasonable rates. 

Not only was it the purpose of Congress to secure uniformity of 
rates in the act to regulate commerce enacted in 1887, but that intent 
and purpose has been since frequently re-expressed in the various 
amendments to that act that hâve been passed by this same body. The 
Hepburn amendment, enacted in 1906, not only expressed such an in- 
tent, but endeavored to avoid évasions of the law. After this amend- 
ment became effective, section 6 of the act to regulate commerce, gen- 
erally known as the Interstate Commerce Act, read as f oUows : 

"No carrier, unless otherwise provided by this act, shall engage ot partlci- 
pate in the transportatlon of passengers or property, as deflned In this act, 
unless the rates, fares, and charges upon which the same are transported by 
said carrier hâve been flled and published in accordance with the provisions 
of this act ; nor shall any carrier charge or demand or eollect or receive a 
greater or less or différent compensation for such transportatlon of passengers 
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or property, or for any service in connection therewlth, between the points 
named in such tariffs than the rates, fares, and charges whlch are specified in 
the tariff filed and in effect at the time ; nor shall any carrier refund or remit 
In any manner or by any device auy portion of the rates, fares, and charges 
so specified, nor extend to any shipper or person any privilèges or facilitles in 
the transportation of passengers or property, except such as are specified in 
such tariffs. * » * " Comp. St. 1916, § 8569. 

Two décisions by the United States Suprême Court followed short- 
ly thereafter and are particularly enlightening. In the case of Chica- 
go, I..& L. Ry. Co. V. United States, 219 U. S. 486, 31 Sup. Ct. 272, 
55 I/. Ed. 305, the court said : 

"The décisive' question In this case Is vvhether the contract between the 
railway company and the Munsey Company is répugnant to the acts of Con- 
gress regulating commerce. In other words, could the company, in return for 
the transportation which it agreed to furnish and dld furnish to the Munsey 
publisher over its Interstate Unes, and to his employés and to the immédiate 
members of his and their familles, accept as compensation for such service 
anything else thah money, the amount to be determined by its publlshed sehed- 
ule of rates and charges? Upon the authority of Loulsville & NashvlUe R. R. 
Co. V. Mottley, 219 U. S. 467 [31 Sup. Ct. 265, 55 L. Ed. 297, 34 L. R. A. (N. S.) 
671], just decided, and accordlng to the principles announced In the opinion 
in that case, the answer to the above question must be In the négative. The 
acceptance by the railway company of advertlsiug, not of money in the pay- 
ment of the Interstate transportation furnlshed to the publisher of the Munsey 
Magazine, his employés and the immédiate members of his and thelr familles, 
was for the reasons given in the Mottley Case, in violation of the Commerce 
Act The fàcts Iri the présent case show how easily, under any other rule, 
the act can be evaded, and the object of Congress entirely defeated. The 
législative departnient intended that ail who obtained transportation on Inter- 
state Unes should be treated alike in the matter of rates, and that ail who 
availed themselves ôf the services of the railway comiïany (with certain speci- 
fied exceptions) should be on a plane of equality. Those ends eannot be met 
otherwise than by requiring transportation to bè pald for in money whlch 
has a certain value known to ail and not in commoditles or services or 
otherwise than in money." 

In the case of Louisville & Nashville Railroad Co. v. Mottley, 219 
U. S. 467, 31 Sup. Ct. 265, 55 L. Ed. 297, 34 L,. R. A. (N. S.) 671, the 
court said: 

"In our opinion, after the passage of the Commerce Act, the railroad com- 
pany could not lawfully accept from Mottley and wlfe any compensation 
'différent' in kind from that mentioned in its publlshed schedule of rates. And 
it eannot be doubted that the rates or charges specified in such schedule were 
payable only in money. They could not be paid in any other way, without pro- 
duclng the utmost confusion and defeating the policy established by the acts 
regulating commerce. The évident purpose of Congress was to esta.blisli unl- 
form rates for transportation, to glve ail the same opportunlty to knpw what 
the rates were as well as to hâve the equal benefit of them. To that end the 
carrier was requlred to print, post, and file its schedules and to iieep them 
open to public Inspection. No change could be made in the rates embraced 
by the schedules, except upon notice to the Commission and to the public. But 
an examination of the schedules would be of no avail, and would hbt ordinarlly 
be of any practical valde. If the publlshed rates could be dlsregarded in spé- 
cial or partlcular cases by the acceptance of property of varlous kinds, and 
of such value as the parties Immediately concerned chose, to put upon it, in 
place of money for the services performed by the carrier. * * * The 
passenger has no right to buy tickets wlth services, advertising, releases, or 
property, nor can the railroad company buy services, advertising, releases, or 
property wlth transportation. The statute manifestly means that the purcUase 
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■of a transportation ticket by a passenger and Its sale by the company shall 
be consiimmated only by the former paying cash and by the latter receivlng 
cash of the amount specified in the published tarlfEs. In the first of the cases 
last above cited [the Goodridge Case, 149 U. S. 690, 691, 13 Sup. Ct. 970, 37 
L. Ed. 986] the court, referrlng to the practice of allowing rebates, said: 'So 
opposed is the policy of the act to secret rebates of thls description that it 
requlres a printed copy of the classification and sehedule of rates to be posted 
conspicuously in each passenger station for the use of the patrons of the road, 
that every one may be apprised, not only of what the company will exact of 
hizn for a particular service, but what it exacts of every one else for the same 
service, so that in fixing his own priées hé may know precisely with what 
Tie has to compete.' * » •" 

The foregoing is but a brief account of the history of railroad rate 
régulation pertinent to the question under considération, and a brief 
statement of the law as it stood in 1910, when the amendment to the 
act to regulate commerce, relied on by the plaintiff, was enacted. The 
railroads were then without authority to make a contract with a tele- 
graph company, or any one else, whereby as carriers they rendered 
services, at rates différent f rom those charged the gênerai public. This 
State of the law was the resuit of successive acts of Congress, each 
succeeding one going further than its predecessor in eliminating dis- 
criminating and preferential rates. 

It is claimed by the plaintiff, however, that this act of June 18, 1910, 
amending the act of February 4, 1887 (Comp. St. 1916, § 8563, subd. 
3), gave to the carrier the authority which was denied it by the previ- 
ous acts of Congress as interpreted by the Interstate Commerce Com- 
mission and the Suprême Court of the United States. 

Examining the history of this amendment, we find that the purpose 
and object of the législation was to include telegraph, téléphone, and 
cable companies, etc., within the provisions of the act to regulate com- 
merce. The amendment of 1910 was not intended to in any way affect 
the régulation of railroads. It neither added to nor detracted from 
the power of carriers in respect to rates. The amendment had for its 
object the bringing within government régulation of quasi public cor- 
porations, somewhat similar in their nature and business to common 
carriers, and was in harmony with public sentiment throughout the 
nation, voiced by législation, both state and national. If the carrier did 
not hâve the authority to make the contract prior to 1910, it is diffi- 
cult to see how an act bringing telegraph and téléphone companies with- 
in the provisions of the law furnished the authority. 

But the learned counsel for the plaintiff contends that the amend- 
ment was passed by Congress with a fuU appréciation on its part of 
the close relation and interdependence of telegraph companies and car- 
riers, and with a full appréciation of the difficulty encountered in 
charging regular rates for the varied services rendered. Appreciating 
this situation, it is claimed that the amendment of 1910 expressly rati- 
fied the form of contract in existence between most of the telegraph 
companies and the carriers of the country, which contracts were in 
ail material respects similar to the one hère under considération. 

Défendant does not seriously dispute that the effect of this amend- 
ment was to ratify the contract so far as "on-line" service was con- 



598 245 FEDERAL REPOEÏEU 

cerned, but dénies that it gave validity to thèse contracts so far as "off- 
line" service was concerned. 

In view of the defendant's contention, it is interesting to examine 
the reports of the Conmiission and the décisions of the courts to dé- 
termine whether there was in fact a distinction between "on-line" serv- 
ice and "off-Hne" service of a carrier. 

This court's attention is called to the Twenty-First Annual Report 
of the Interstate Commerce Commission, page 25, where the Commis- 
sion, speaking of the telegraph railroad contracts, said: 

"So far as the Commission could see, the full performance of such contracts 
by the carriers with whom they are made would not affect any public or pri- 
vate interest adversely. Nevertheless the Commission knows of no provisions 
of law now in force that vests it wIth authority, or any clause in the law that 
affords it a rèasonable ground, to dift'erentlate "o£f-liriè" service oî carriers 
by telegraph coinpanies by transportation of merchandise or any other form 
of private property for shippers." 

In the case of Santa Fé, Prescott & Phœnix Ry. Co. v. Grant Bros. 
Construction Co., 228 U. S. 177, 33 Sup. Ct. 474, 57 L. E. 787, the fol- 
lowing language, used by Mr. Justice Hughes, speaking for the entire 
court, is instructive : 

"It is clear that in dealing with transportation of this character over its 
ovra road, in connection veith construction or Improvement, a railroad compan.y 
is not acting in the performance of Its duty as a common carrier, and the 
arrangement for free or reduced rate earrlage for the necessary materials and 
men used in the worU, when it is a part of the contract, entered into in good 
faith and not as a subterfuge, Is not obnoxlous to the provisions of law pro- 
hibiting departures from the published tarlffs, for the reason that such an 
agreement lies outside the pollcy of thèse provisions. See Matter of Eailroad- 
Telegraph Contracts, 12 Interst. Corn. Com'n R. 10, 11." 

Still another décision by the Suprême Court, supporting the Inter- 
state Commerce Commission ruHng and reversing a décision of the 
Commerce Court, is that of Interstate Commerce Commission v. Bal- 
timore & Ohio R. R. Co., 225 U. S. 326, 32 Sup. Ct. 742, 56 L,. Ed. 
1107, Ann. Cas. 1914A, 504. The question in that case was Whether 
the railroad company could charge a différent rate for transportation 
of coal to a given point to a railroad than to other shippers ; the coal 
being intended for use by the railroad as fuel. The court held that 
the rate charged must be the same as the rate charged other persons 
for the same service. In that case the court said : 

"The circumstances and conditions which may so far be considered as dls- 
tinguishing trafflc so as to take from différent transportation charges the vice 
of préférence, hâve been described by this court. In Wight v. United States, 
167 U. S. 512, ^18 [17 Sup. Ct. 822, 42 L. Ed. 258], it is said: 'It was the pur- 
pose of the section (2) to enforce equallty between shippers, and It prohlblts 
any rebate or any device by which two shippers shlpplng over the same Une, 
the same distance, under the same circumstances of carriage, are compelled 
to pay différent prlces therefor.' " 

Again the court said : 

"It Is admltted that the fact that the railroad Is the shlpper or consumer Is 
not a circumstance or condition that affeets the carriage, nor can the différent 
uses to which the coal may be put, and It would seem necessarily that any 
other extraneous condition or circumstance could hâve no greater potency. 
Once départ from the clear directness of what relates to the carriage only, 
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and we may let in considérations wlilch may become a cover for préférences. 
• • * It must be Uept in mind that It is not the relation of one railroad to 
another with which we may hâve any eoncern, but the relation of the railroad 
to its patrons, who are eatitled to equality of charges." 

The amendment of 1910 made the telegraph and téléphone compa- 
nies common carriers within the meaning and purpose of the act to 
regulate commerce. The amendment did not in any way modify sec- 
tion 6 of the act to regulate commerce, as amended by the act of June 
29, 1906, which expressly provided : 

"Nor shall any carrier charge or demand or coUect or receive a grenter or 
less or différent compensation for such transportatlon of passengers or 
property, or for any service in connection therewlth, between the points named 
in such tarlffs than the rates, fares, and charges which are specifled in the 
tariff filed and in efCect at the tlme." 

The difficulty experienced in determining the value of its service, 
and the inability of the carrier to classify such service as it renders 
the telegraph company, referred to by the plaintifï's attorney, applies 
to "on-line" service only. No difficulty should be experienced by the 
carrier in charging the telegraph company its regular rates for trans- 
porting material over its line to be delivered to a Connecting carrier 
for further conveyance. In this respect it acts as a common carrier, 
and in reason and justice should comply with that cardinal rule of 
railroad rate régulation, namely, that ail rates shall be uniform and 
the same to ail patrons. 

The plaintifif's counsel, with much zeal and commendable industry, 
has collected a large number of définitions of the word "exchange" ; 
while defendant's counsel has also furnished the court with a number 
of définitions of that word. While not unmindful of the value of lex- 
icons in a case like the présent, the court is satisfied that the correct 
construction to be placed upon the term "exchange of service" cannot 
be gathered f rom dictionaries alone. 

If this court were to adopt the construction given by the plaintifï's 
attorney, it would impute to Congress a reversai of its settled policy, 
and give validity to a contract which at common law was contrary to 
public policy. Congress, in passing this amendment, acted in the light 
of judicial construction of similar législation, and was aided by the 
conférence rulings of the body delegated by it to enforce the law it was 
about to enact. In the face of the history of railroad législation, this 
court is not justified in construing a phrase so as to permit a common 
carrier, acting as such to render service to one patron at rates dif- 
férent from those charged other patrons, when a différent construction 
is reasonably open. 

Under ail the circumstances, the court concludes that the "exchange 
of service" referred to in the amendment of 1910 validated the contract 
so far as it pertained to "on-line" service, but such act did not vali- 
date the contract so far as it provided for compensation other than 
regular rates when either company rendered the other "off-line" serv- 
ice. 

[2] The fact that the contract may hâve been valid when executed 
will not overcome the effect of the amendment of 1906, which clearly 
prohibited such contracts as are hère sought to be enforced. New 
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York Central & Hudson River Railroad Co. v. Gray, 239 U. S. 583, 
36 Sup. Ct. 176, 60 L. Ed. 451; C, I. & L,. Railway Co. v. United 
States, supra. 

[3] In reaching this conclusion, no considération has been given the 
conférence rulings of the Interstate Commerce Commission made since 
the enactment of the amertdment of 1910. Thèse rulings, while not 
conclusive (Atchison. Topeka & Santa Fé Ry. Co. v. United States, 244 
U. S. 336, 37 Sup. Ct. 635, 61 h- Ed. 1175, decided June 4, 1917), are 
entitled to great weight, and should not be lightly overruled. 

On June 8, 1912, the Commission approved its conférence ruling 
No. 364, which is as follows : 

"Exohange of Services by Telegraph and Railroad Companies. — Under the 
amendatory act of June 18, 1910, It is provided 'that nothing In this act shall 
be construed to prevent téléphone, telegraph, and cable companies from enter- 
ing into contraets wlth common carriers for the exehange of services.' Upon 
inqulry, held, that a railroad company and a telegraph company may exchange 
services with respect to strictly company matters on the basis of their agree- 
ment." 

On July 15, 1914, the Commission approved the following conférence 
ruling: 

"Upon inqulry as to whether or not, under the provision of section 1 'that 
nothing in this act shall \>e construed to prevent téléphone, telegraph, and 
cable companies from enterlng into contraets with common carriers, for the 
exchange of services,' a railroad may contraçt with a telegraph company (in- 
cluding in that term 'téléphone, telegraph, and cable companies') to transport 
the property of such telegraph company, whether for use on the line of sald 
railroad or merely to be transported over such line for use elsewhere, at a 
différent rate from that applicable to such transportation under section 6 of 
the act, held, that while sald carriers may contraçt for an exchange of serv- 
ices, such services must be exchanged upon the basis of the lawful rates of 
said railroad, as publlshed and filed in accordance with the provisions of sec- 
tion 6 of the act, and of the reasonable charges of said telegraph company 
regularly charged other customers for slmUar services; except that said 
carriers may contraçt, wlthout référence to said lawful rates and charges, for 
the transportation by sald railroad for said telegraph company of the prop- 
erty of the latter over the line of the former when such property is to be 
used along the Une of said railroad and in the construction, improvement, or 
opération of said railroad — that is to say, when such transportation is not 
conducted by said railroad as a common carrier." 

This ruling was reaffirmed on March 26, 1916. 

Surely the conclusions of the body delegated by Congress to enforce 
the statute are entitled to great wreight in a case like the présent. The 
rulings of administrative bodies charged with the enforcement of cer- 
tain statutes hâve very generally been given careful considération and 
crédit by the courts. Pennell v. Philadelphia & Reading Ry. Co., 231 
U. S. 675, 34 Sup. Ct. 220, 58 L. Ed. 430 ; United States v. Trans- 
Missouri Freight Association, 166 U. S. 290, 17 Sup. Ct. 540, 41 L. 
Ed. 1007. 

The contraçt in the présent case was modified some years after it 
was made; but the rights of the parties, so far as this case is con- 
cerned, were not changed in any respect by the modification. The con- 
traçt, so far as it provides for compensation for "ofif-line" service at 
rates other than those charged the gênerai public, is invalid. 

Plaintiff's bill must be dismissed. Let a decree be so entered. 
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UNITED STATES v. MITCHELIi. 
(District Court, S. D. West Virginia. September 25, 191T.) 

Commerce <S=33— Offenses — Inteestate "Teanspoetation" — "Commeece." 
The West Virginia Intoxlcatlng llquor law (Acts W. Va. 1917, c. 58) dé- 
clares in section 31 that it shall be unlawful for any person to "bring or 
carry Into the state durlng any perlod of 30 consécutive days, or to 
earry from one place to another within the state, more than one quart of 
Intoxlcatlng llquors for personal use, and that it shall be unlawful for 
any carrier to knowingly carry for a passenger, or knowingly permit a 
passenger to carry, Into the state, more than one quart of Intoxlcatlng 
llquor as personal baggage. Act Cong. March 3, 1917, c. 162, 39 Stat. 
1058, 1069, maklng appropriations for the service of the Post Office De- 
partment, déclares in section 5, after provldlng penaltles for use of 
mails In advertlslng or soliclting orders for llquor In terrltory where by 
the local laws It Is unlawful to so advertlse or soUclt llquor orders, that 
whosoever shall order, purchase, or cause intoxlcatlng llquors to be 
transported In Interstate commerce, except for scientlflc, sacramental, 
médicinal, and mechanical purposes, Into any state or terrltory, the laws 
of which state or terrltory prohlbit the manufacture or sale thereln of 
Intoxlcatlng llquors, shall be punlshed, provlded that nothlng hereln shall 
authorlze a shlpment of llquor Into any state contrary to the laws of 
such state. Accused carrled as personal baggage one quart of Intoxlcatlng 
llquor from Kentucky into the state of West Virginia, which llquor was In- 
tended for his own use. Held that, as "commerce" Is deflned as the ex- 
change of merchandise on a large seale between différent places or cona- 
munltles, or, as extended trade or tralflc, accused was not gullty of a 
▼lolation of Act March 3, 1917; his transportatlon of llquors Into the 
state of West Virginia not amounting to interstate commerce, and the 
"Word "commerce" not being synonymous wlth "transportatlon," even 
though a transaction of magnitude would be unnecessary to vlolate the 
statute. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Commerce ; Transportatlon.] 

Walter Mitchell was indicted for violating Act Cong. March 3, 
1917. Défendant discharged. 

F. W. McCullough, Dist. Atty., of Huntington, W. Va., for the 
United States. 
H. C. Warth, of Huntington, W. Va., for défendant. 

KEUJER, District Judge. This indictment, under what is known 
as the Reed Amendaient, contained in the Act of March 3, 1917, the 
title of said act being, "An act making appropriations for the service 
of the Post Office Department for the fiscal year ending June thirtieth, 
nineteen hundred and eighteen, and for other purposes," is submitted 
to me upon an agreed statement of f acts. 

The act consists of five sections, the last of which, after providing 
penalties for the use of the mails in advertising or soliciting orders for 
liquors in terrltory where, by the local laws, it is unlawful to so ad- 
vertise or solicit orders for liquors, contains the f ollowing clause : 

"Whoever shall order, purchase, or cause intoxlcatlng liquors to be trans- 
ported in interstate commerce, except for scientilic, sacramental, médicinal, 
and mechanical purposes, into any state or terrltory, the laws of which state 
■or terrltory prohlbit the manufacture or sale thereln of Intoxlcatlng llquors 
for beverage purposes shall be punlshed as aforesaid: Provlded, that nothlng 

.«=»For other cases see same topic & KKY-NUMBER la aU Key-Numberea Digesta & Indexe» 
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herein sllall authorlze the shipment o( Uquor Into any stnte contrary to ttio 
laws of such State: Provided further, that the Po&tnjaster General is hereby 
authorized and directed to make publie from time to tiiiie in suitable bulletins 
or public notices the names of states in wbich It is unlawtol to advertise or 
solicit orders for such llquors." 

The 'agreed statement of f acts is as f ollows : 

"In the District Court thereof, September term, 1917. Thigday the de- 
fendant came and entered his plea of not guilty tp the Indictnient In the 
above case. And now, after an examination of the évidence in the above case, 
P. W. McOullough, United States district attomey for West Virginia, In the 
Southern district thereof, and H. C. Warth, attomey for the défendant, Walter 
Mltchell, hâve agreed that the foUowing statement of facts, is correct, aud 
hereby agrée and do now subioit this case to the court; on the said statement 
of faets, hereinafter set out, as being a question of law! as to whéther or not 
the eald Walter Mitchpll is guilty as char ged in tlie lodictnient. It is hereby 
agreed between the attomeys in the above case that the foUowing facts are 
true and correct: , 

"That the defendant's name is Walter Mltchell, that his place of résidence 
is Republic, Kanawha county, West Virginia, and that he is 35 years of âge ; 
that on the ISth day of September, 1917, the said Walter Mltchell wént to 
the town of Oatlettsburg, in the sÇate of Kçntucky, that he there purchased 
one quart of Intoxicatlug liquor, contained in two oue pint bottlcs, froin the 
Virginia Wine & IJqupr Company, at Catlettsburg, îa the state of Kentucky, 
that he pald the sum of $1 for the said intoxicatïng liquor, that the said 
intoxicating liquor was purchased by the said Walter Mltdiell for his own 
Personal use and consumption, and without any intention on his part of mak- 
Ing a sale of said Intoxicating liquor, and that the said liquor was never 
ofCered by said Walter Mltchell for sale at any time whlle the same was In 
his possession ; that after purchasing said intoxicating liquor the sald Walter 
Mltchell boarded a trolley car, commonly known as a street car, on the elee- 
tric Une of the Ohlo Valley Electric Kailway Company; that sald railway 
Company was then and there engaged In the transportatlon of passengers and 
baggage between the said state of Kentucky and the state of West Virginia; 
that the sald Walter Mitchell paid the fare requlred to transport him fronn 
the town of Catlettsburg and state of Kentucky to the town of Kenova, and 
state of'West Virginia, in the Southern district thereof; that said AValter 
Mitchell had in his possession as baggage at the time of boarding said trolley 
car, in the said town of Catlettsburg and state of Kentucky, the sald quart of 
Intoxicating liquor, and that he transported the same as Personal baggage, on 
said trolley car, from the said state of Kentucky to the town of Kenova and 
state of West Virginia, In the Southern district thereof ; that it was the pur- 
pose of said Walter Mltchell to jnake cohnectlon with No. 4, on the Ohesa- 
peake & Ohlo Rallroad, and, on leavlng the sald trolley car, to boq,rd sp.id No. 
4 on said Ohesapeake <& Ohlo Rallroad, and to go to his home at Republic, 
West Virginia, Where he Intended to store said intoxicating liquor for his 
own Personal use and consumption; that said Walter Mitchell was i not per- 
mitted to go to his home at Republlc, West Virginia, but as soon as sald trol- 
ley car arrived at Kenova, in the state bf West Virginia, in the Southern dis- 
trict thereof, that the sald Walter Mitchell was then and there arrested by 
Arthur J. Devlln, spécial agent of the Department of Justice of the Cnited 
States ; that, when arrested, sald Walter Mitchell had the sçild intoxicating 
liquor In his possession as Personal baggage, and that he was commltted to 
jail to await the action of the grand jury ; that the said Walter Mitchell had 
not brought into the state of West Virginia, in Interstate transportatlon, any 
intoxicating liquor wlthln 60 days, and that the sald Walter Mitchell had 
never before been arrested and Indlcted for the transportatlon of intoxicating 
liquor in violation of the laws of West Virginia ; that the said Walter Mltchell 
bought the said intoxicating liquor in the state of Kentucky with the assur- 
ance and understanding that he was entltled to do so under the statute of 
West Virginia permltting persons to transport into the state of West Vir- 
ginia one quart of intoxicating liquor per month for personal use, and that 
sald Walter Mitchell thought he was complying with the law in every re- 
spect when he purchased said intoxicating liquor in the state of Kentucky and 
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transported It Into the state of West Virginia as persojial baggage, and was 
Informed and verily believed that he had a perfect right under the law to do 
so; and as évidence that tJie sald Walter Mlt(;hell was complying with the 
statute of West Virginia, and was not violating the prohlbitory laws of West 
Virginia in any way, that section of the statute of the state of West Virginia, 
allowiug persons the right to bring into said state of West Virginia, for their 
own Personal use and eonsumptlon, one quart of Intoxicating liquor per 
month, 3s lierein set out as follows: 

" 'Sec. 31. It shall be unlawful for any person to bring or carry into the 
state, during any period of thlrty consécutive days, or carry from oue place 
to auother wlthin the state, in any manner, whether in his personal baggage, 
or otherwise, more than one quart of intoxicating liquors for Personal use. If 
any person shall bring, or carry into the state, during any period of thlrty 
consécutive days, or from one place to another within the state, in any man- 
ner, whether in his Personal baggage, or otherwise, more than one quart of 
Intoxicating Uquors for personal use, he shall be deemed guilty of a mis- 
demeanor, and upon conviction thereof, shall be fined not less than one hun- 
dred nor more than five hundred dollars, and imprisoned in the county jail 
not less than two nor more than six months. And upon conviction of the 
same person for the second offense under thls act, he shall be guilty of a 
felony, and be confined In the penitentiary not less than one nor more than 
five years ; and it shall be the duty of the prosecuting attomey in ail cases 
to ascertain whether or not the charge made by the grand jury is the first or 
second olïense ; and if it be a second offense, it shall be so stated in the In- 
dictment returned, and the prosecuting attorney shall introduce the record 
évidence before the trial court of said second oECense, and shall not be per- 
mitted to use his discrétion in charging sald second offense, or introdueing 
évidence and proving the same on the trial. It shall be unlawful for any 
carrier operating In this state to knowingly carry for a passenger, or know- 
ingly permit a passenger to carry into the state, or from one place to another 
within the state, more than one quart of intoxicating liquors as personal 
baggage. But nothlng contalned in this section shall be construed as requirlng 
a carrier to carry, or permit a passenger to carry into the state, or frora 
one place to another in the state, any intoxicating Uquors as personal baggage. 
If any carrier shall linowlngly carry for a passenger, or knowingly permit a 
passenger to carry into the state, or from one place to another within the 
state, more than oue quart of intoxicating liquors as personal baggage, the 
carrier shall be deemed guilty of a mlsdemeanor, and upon conviction thereof, 
shall be fined not less than two hundred nor more than one thousand dollars. 
And a court of equity upon showing that a carrier has knowingly earried for 
a passenger, or knowingly permitted a passenger to carry into the state, or 
from one place to another within the state, more than one quart of Intoxicating 
liquors as personal baggage, or through the want of due caution and care, 
has earried for a passenger, or permitted a passenger to carry into the state, 
or from one place to another within the state, more than one quart of intoxi- 
cating liquors as personal baggage, shall hâve jurisdiction to entertain such 
suit and to enter such decree and take such proceedings as are provlded for 
in section seventeen.' " 

It is to be noted that the sanctions of this act are directed against the 
ordering, purchasing, or causing intoxicating liquors to be transported 
in interstate commerce, and this brings us to inquire what is meant by 
interstate commerce. Webster defines commerce as: 

"The exchange of merchandise on a large scale between différent places or 
communlties ; extended trade or traffic." 

And he gives as synonyms the f ollowing words : 

"Trade ; traffic ; dealing ; intercourse ; interchange ; communion ; com- 
munication." 

Of course, the question of the magnitude of the commercial trans- 
action is tmimportant, considered from a légal standpoint where the 
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commerce is prohibited; but that the phrase "interstate commerce" 
necessarily connûtes interstate commercial dealings originating in one 
State and extending to another I am fuUy persuaded. I am quite as 
fully persuaded that, in the case at bar, no transportation of liquor in 
interstate commerce has been shown, but that, on the contrary, a mère 
interstate transportation of goods no longer in commercial existence, so 
to speak, has taken place in strict accord with the laws of the state to 
which such goods were transported. 

"Commerce" is not a term synonymoiis with "transportation," and 
where an owner transports his goods personally from one state to 
another, not for purposes of trade, he is not engaging in commerce, and 
the statute does not apply. The indictment is doubtless good, and it is 
only the agreed facts that show that no conviction can be had upon it. 

It is not necessary in deciding this case to consider the question 
whether Congress has power to regulate interstate transportation, where 
such transportation is not in commerce, because I do not fmd in the 
act any declared intention so to attempt to regulate or control such 
transportation ; and it will be time enough to pass upon that question 
when, if ever, it arises. 

It f ollows that the proof s do not support the charge in the indictment, 
and the défendant is discharged. 



UNITED SÏAÏES v. SUGARMAN, 
(District Court, D. Minnesota, Second Division. October 25, 1917.) 

1. Ahmy and Navy <©=40— Offenses — Attempt to Cause Insubordination — 

Indictment. 

Under Act June 15, 1917, § 3, providing that whoever, wlien the United 
States is at war, shall willfully cause or attempt to cause Insubordination, 
disloyalty, mutiny, or refusai of duty in the military or naval forces of 
the United States, shall be punished, an Indictment alleglng that défend- 
ant, in a county speclfied, willfully attempted to cause insubordination, 
etc., in the military forces, by urging, counseling, and advlsing certain 
men named not to reijort when ordered to do so by the military authoritie» 
for military service, such named persons being persons who had reglstered 
for service in the military forces under Sélective Draft Act May 18, 1917, 
and the rules and régulations promulgated by the Président, sufflciently 
alleged the facts of defendant's offense, though it did not set forth what 
défendant said in the way of urging, counseling, and advising such refusai 
of duty, as an indictment is not required to set out the évidence, but only 
the ultimate facts. 

2. Aemy and Navy ©=540 — Offenses — "Attempt" to Cause Insubordination 

— Indictment. 

The indictment was sufficient, though it did not allège defendant's in- 
tent, as the offense charged was not that of causing insubordination, etc., 
but that of attempting to cause insubordination, and an attempt includes 
and involves intent. 

[Ed. Note.^ — For other définitions, see Words and Phrases, First and 
Second Séries, Attempt.] 

3. Ceiminal Law <S=»304(2) — Judiciai. Notice — Histobical Facts. 

The date of the dravping under the Sélective Dratt Act is a historical 
fact, of which the court faites judicial notice without proof. 

S=>For otber cases see same topic & KEY-NUMBEK in ail Key-Numbered Digests & lodexes. 
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4. Abmy and Navt (3=5540 — Offenses — Attempting to Cause Insubordina- 
tion — "MiLiTAET Forces of the United States." 

Under Const. art. 1, & 8, authoiizing Congress to make rules for the 
governing and régulation of the land and naval forces, Act April 22, 
1898, c. 187, § 1, 30 Stat. 361 (Comp. St. 1916, § 1714), provlding that the 
national forces consist of ail able-bodied maie citizens and persons of 
foreign birth who hâve declared thelr intention to become citizens between 
the âges of 18 and 45, and Act May 18, 1917, designating a class of per- 
sons between the âges of 21 and 31 from whom an army should be drawn 
for active military service, persons who had reglstered thereunder and 
had received thelr sériai numbers were a part of the "military forces of 
the United States," withln Act June 15, 1917, § 3, maUlng it an offense to 
attempt to cause insubordination, disloyalty, mutiny, or refusai of duty In 
the military forces of the United States. 

Criminal prosecution by the United States against Abraham I^. Su- 
garman. On motion by défendant for a directed verdict. Motion de- 
nied. 

AJfred Jaques, U. S. Atty., of Duluth, Minn., and William Ander- 
sen, Asst. U. S. Atty., of Minneapolis, Minn. 

Louis L. Schwartz and T. E. Latimer, both of Minneapolis, Minn., 
and Seymour Stedman, of Chicago, 111., for défendant. 

BOOTH, District Judge. The motion is a rather broad one, and 
the argument bas naturally taken a somewhat broad scope. The motion, 
I take it, in its présent form, practically covers the same ground as 
the demurrer that was interposed to the indictment, and the motion to 
quash the indictment, and also the more limited motion to direct a 
verdict for lack of évidence to go to the jury. 

It is insisted by counsel for the défendant, not only that the indict- 
ment does not state f acts sufificient in law to constitute an offense, but 
also that under the évidence as disclosed on the part of the government 
a good indictment cannot be drawn under section 3 of the Espionage 
Law to cover the facts disclosed. Thèse questions as to whether the 
indictment states facts in sufficient form, and whether the facts stated 
are sufTicient in law, are somewhat intimately connected, and hâve 
been argued more or less together, so that they may be properly treat- 
ed more or less together. 

[1] The indictment is drawn under section 3 of the so-called Es- 
pionage Law (Act June 15, 1917), and, so far as this case is concerned, 
that section reads as f ollows : 

"Whoever, when the United States is at war, shall willfully cause or at- 
tempt to cause insubordination, disloyalty, mutiny, or refusai of duty, In the 
military or naval forces of the United States, • * • shall be punished." 

Now, the indictment drawn under that section is substantially as 
f ollows: That on the 24th of July, 1917, the United States being then 
and there at war, Abraham L. Sugarman, in the county of Sibley, state 
and district of Minnesota, and within the jurisdiction of this court, did 
willfuUy attempt to cause insubordination, disloyalty, mutiny, and re- 
fusai of duty in the military forces of the United States, by then and 
there urging, counseling, and advising a number of young men (named) 
not to report when ordered so to do by the military authorities of the 
United States for military service ; they, the said young men, being 
the persons who had theretofore registered for service in the military 

4=>For other coass see same toplc & KEY-NUMBEH in ail Key-Numbered Digests & Indexe» 
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forces of the United States in accordance with the act of Congress of 
May 18, 1917, and the rules and régulations promulgated by the Prés- 
ident. Now, the ordinary tests for sufficiency of an indictment as to 
form are that it shall be sufficiently definite to acquaint the défendant 
with what charge he has to meet upon the trial ; and also sufficiently 
definite and certain so that, if he either is convicted or acquitted, he 
may thereafter plead the judgment in any other prosecution that may 
be brought against him for the same offense ; and, third, that the court 
may be acquainted with what is charged, so that it may détermine 
whether or not the facts, if they are proven, constitute an offense in 
law within the statute under which the indictment is drawn. 

Now, it seems to me, applying those tests to this indictment, that 
as to the formai requisites it is sufficient. It acquaints the défendant 
with the time and place of the offense; it acquaints him with the fact 
that it is claimed that then and there he attempted to cause insubordi- 
nation, disloyalty, mutiny, and refusai of duty in the military forces 
of the United States ; and it acquaints -him with how it is claimed that 
was done, by urging certain young men there not to report for military 
duty, and that thèse young men were men who had been registered 
under the act of Congress. It is true the indictment does not set forth 
what was said by the défendant in the way of urging, counseling, and 
advising this disloyalty and refusai of duty ; but it seems to me that, 
in the présent instance, that would be requiring the indictment to set 
out évidence, and the indictment, as I understand it, is not required 
to set out évidence. It is required to set out ultimate facts, and it 
seems to me that within the tests this indictment does set out ultimate 
facts. Now, whether the indictment sets out facts which, if true, are 
sufficient in law to constitute an offense, and whether the évidence that 
has been introduced hère is sufficient to be submitted to a jury to dé- 
termine whether the offense has been committed, are further questions 
that are raised by this motion. 

[2] It is claimed that there is no allégation in the indictment of 
any intent on the part of the défendant, and it is true that there is no 
spécifie allégation of intent on the part of the défendant. It is alleged 
that he did "feioniously and willfully attempt to cause insubordination, 
disloyalty," etc. Now, if the indictment had been for causing, and 
had alleged that he did certain acts, and then had alleged that he did 
those acts with intent to produce a certain effect, and that the effect 
was produced, that would hâve constituted one offense under this act. 
But this is the offense of attempting, which in its very nature assumes 
that the attempt was not consummated into the completion of the fuU 
crime. Now, an attempt, in its very nature, includes and involves 
intent. So that it seems to me that, when the indictment alleged that 
there was an attempt to do a certain thing, it also, though not in so 
many words, stated that he intended to do that certain thing. So that 
it seems to me it was not necessary, in addition to the words used, that 
there should hâve been any allégation that in attempting to do a cer- 
tain thing he was intending to do that certain thing, because the two, 
under the circumstances, are practically synonymous. Now, it is al- 
leged in the indictment that he attempted to cause insubordination, 
disloyalty, and refusai of duty. That is in the words of the statute. 
The indictment goes further, and sets up specifically how that waâ 
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attempted to be donc, "by counseling and advising" certain young meii 
not to report when ordered to do so by the military authorities — in 
effect that they were to pay no attention to this duty under the law. 
Now, the allégations of the indictment, it seems to me, are sufficient 
in that respect, and the évidence that bas been introduced hère certain- 
ly tends to support the allégations of the indictment, and would, on 
the face of the record as it now stands, make a case for the jury. 

[3] There is a further question raised by this motion, and that is 
as to the status of thèse men in whom it is claimed this attempt was 
made to produce disloyalty and refusai of duty. The indictment al- 
lèges that thèse men had registered. It also allèges that an attempt 
was made to cause disloyalty and refusai of duty in the military forces 
of the United States. The évidence shows that the young men in ques- 
tion, named in the indictment, had registered. It also shows that théy 
had received their sériai numbers under the Draft Act. The indict- 
ment does not allège that to be the case ; but the proof shows it, and 
no point is made that the indictment does not state that particular fact. 
And, of course, the date of making the drawing is an historical fact, 
of which the court would take judicial notice without proof. , 

[4] Now, the défendant claims that thèse men were not in actual 
military service, but the government contends that the men were in 
the military forces of the United States, and that is the most important 
question that is raised by this motion. I am sorry that I hâve not 
had an opportunity myself to investigate more thoroughly this ques- 
tion. It is, I think, a very important question, and, so far as I know, 
bas not yet been passed upon under the présent law. The section it- 
self reads: 

"Whoever, when the United States Is at war, shall wlUfully cause or at- 
tempt to cause insubordination, disloyalty, mutiny, or refusai of duty In the 
military or naval forces of the United States, • * • shall be punished." 

It does not use the language "in persons in the military service of 
the United States." And the question arises whether those two ex- 
pressions are synonymous — whether the "military forces of the Unit- 
ed States" may not be broader in scope than "persons in the actual 
military service of the United States." This word "forces" is used in 
a number of places in the statutes of the United States. It is also 
found in the Constitution of the United States. In section 8 of ar- 
ticle 1 of the Constitution of the United States, enumerating the 
powers of Congress, amongst others, are thèse: 

"To raise and support armies ; * • * to provide • • • a navy ; to 
make rules for the government and régulation of the land and naval forces." 

Now, whether the words "land and naval forces" there are exactly 
synonymous with the words "army and navy," is a question that might 
well bear close investigation. In chapter 187, § 1, 30 Statutes at Large, 
p. 361 (Comp. St. 1916, § 1714), which was the act providing for the 
raising of the amy for the Spanish-American War, we find this lan- 
guage: 

"Be it enacted by the Senate and House of Représentatives of the United 
States of America, in Congress assembled, that ail able-bodied maie citizen» 
of the United States, and persons of foreign birth who shall hâve declared 
their intention to become citizens of the United States under and in pur- 
suance of the laws thereof, between the âges of eighteen and forty-flve years. 
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are hereby declared to constitute the national forces, and, wlth such excep- 
tions and under such conditions as may be prescribed by law, shall be liable to 
perform military duty in the service of the United States." 

So far as I am advised, this section has not been repealed. Now, it 
seems to me there is a clear distinction between the expression "na- 
tional forces," as used there, and persons in the actual military service 
of the United States. In the National Défense Act, which was passed 
in June, 1916, we find this language, in section 111 (Comp. St. 1916, § 
3045) : 

"When Congress shall bave authorlzed the use of the amied land forces of 
the TJnited States, for any purpose requiiiiig the use of troops in excess of 
those of the regular army, the Président may, under such régulations, includ- 
Ing such physlcal examination, as he may prescribe, draft lato the military 
service of the United States, to serve thereiu for the period of the war, unless 
sooner discharged, any or ail members of the National Guard and of the Na- 
tional Guard Keserve." 

There, again, a distinction is made between the forces of the United 
States and persons in the actual military service of the United States. 
Now, as I say, I hâve not had an opportunity to investigate this ques- 
tion \;aref ully ; but I hâve concluded, f rom reading thèse laws, and 
from considering the purpose of the laws, that the military forces of 
the United States are, at any particular time, what Congress déclares 
them to be. By the act of April 22, 1898 (30 Stat. p. 361), the nation- 
al forces were declared to be maie persons, citizens and certain others, 
between the âges of 18 and 45. By the act of May 18, 1917, the Sé- 
lective Draft Act, Congress designated a class of persons between the 
âges of 21 and 31 from whom should be drawn an army for active 
military service. Now, registration was the first step in the organizing 
of the army, the first step in bringing this class of men, or certain 
members of it, into active military service, and the drawing of the num- 
bers at Washington, on July 20th, was a second step, and other steps, 
of course, would be those taken by the local boards and the district 
boards, until finally a man would either be excused or rejected, or be- 
come a member of the army in active military service. 

Considering, therefore, the broad purposes of this act of May 18, 
1917, considering the evils that were intended to be met by section 3 
thereof, considering the language of the section, I am of opinion that 
the words "military forces" therein should be given a broad, rather 
than a narrow, meaning, and should be held to mean, not merely the 
men that are in active military service, but also men who had registered 
and had received their sériai numbers from Washington, and that is 
as far as is necessary to hold in this particular case. Now, if that 
construction is the proper one, then the indictment in that respect is 
sufficient, inasmuch as thèse men named in the indictment were within 
the class of persons constituting "the military forces of the United 
States" at the time and place in question. And the évidence supports 
the allégation of the indictment that thèse men named had in fact 
registered, and also shows that they had in fact received their sériai 
numbers. 

It seems to me, therefore, under the circumstances, that the indict- 
ment is sufHcient, and that the évidence is of such character and 
amount as requires the submission of the case to the jury. Therefore 
the motion for a directed verdict will be denied. 
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O. & W. THUM CO. V. DICKINSON. 

SAME V. A. K. ACKERMAN CO. 

(Circuit Court of Appeals, Sixth Circuit. August 1, 1917, Pétition for 
Eehearlng Denled November 6, 1917.) 

Nos. 2906, 2907. 

1. Teade-Mabks and Tbade-Names <©=»58 — Infringement. 

Complainant's trade-mark for sticky lly paper, consisting of printed 
matter aud arbltrary designs printed in black ink on tlie slieets, held iii- 
fringed by défendant. 
(i. Teade-Mabks and Trade-Names <g=58 — Infringement — Imitation. 

In testing the cliarge of infringement of trade-mark or of unfair com- 
pétition, considération must be given to tlie question wliettier tlie re- 
semblances so far dominate tlie différences as to be likely to deceive 
ordinary purehasers; and the purchasers most to be considered are 
the ultimate users rather than jobbers and retailers ; also the larger 
features of resemblances, instead of the subordinate points of différences, 
must control. 
8. Tbade-Mabks and Teade-Names (©=55 — Infbingement — Intent. 

It is not necessary to the maintenance of a charge of Infringement of 
trade-mark to prove a distinct Intent on the part of the infringer; but 
It Is the fact of infringement, and the conséquent invasion of the good 
will and business of the ovvner of the mark, that Is controlllng, and the 
Intent will be presumed. 
4. Teade-Mabks and Trade-Nambs <S=60 — Unfair Compétition — Imitation 
OF Deess. 

When a manufacturer has, through a partlcular trade dress, as by the 
slze of the article, and of the cartons and cases in which it is marketed, 
so identified his product as to Indlcate that it is his, every princlple of 
falr dealing and falr trade forbids the adoption by a subséquent com- 
petitor of the same dress, without otherwise effectively distingulshing it 
from that of the first user. 
6. Trade-Marks and Tbade-Names (S=>70(4) — Unfaib Compétition — Imita- 
tion OF Dbess. 

Défendant hold chargeable with unfair compétition In imitating Ir 
slze and marking the sheets of fly paper made l>y complainant, an older 
manufacturer, with an established business and réputation, and also 
of the cartons and cases in which the same was marketed, to such 
citent as to justify the Inference that the slmilarlty was intentlonal, and 
for the purpose of deceiving purchasers. 

6. Teade-Maeks and Teade-Names <S=»93(3) — Surr for Unfaib Compétition 

— Peoof of Intent. 

To establlsh unfair compétition, it is not necessary to prove Intent by 
direct évidence, where it is clearly to be inferred from clrcumstances. 

7. MoNOPOLiES ®=>21 — Violation — Défense to Suit fob Infringement. 

A suit for Infringement of trade-mark and unfair compétition cannot 
be defended on the ground that complainant has vlolated the anti-trust 
laws. 
& Tbadb-Marks and Teade-Names <S=386 — Suit fob Infbinqement — Lâches. 
Where the action of a défendant In imitating the trade-marks and 
trade dress of complainant was progressive, new features of simllarity 
being added from tlme to time, complainant is not chargeable with 
lâches in delaying to bring suit, which deprlves it of the right to an In- 
Junctlon, although the delay may affect its right to an aceountlng for the 
full period. 

®=9For other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexe» 
245 F.— 39 
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9. Tbade-Mabks and Tbade-Names ®=s70(2) — UNrAiB Compétition — Use op 

MiSLEADING NaME. 

Complainant and its predecessors had been for many years engagea in 
the manufacture of sticky fly paper in Grand Rapids, Mich., and had ex- 
tended its business until its product was known througbout tbe country, 
when défendant went Into the business in Grand Rapids under the trade- 
name of "Grand Rapids Sticky Fly Paper Company." He marked sueh 
name, and also the word "Sticky," on the sheets of his product, and later 
marked the cases in whlch it was shipped "Grand Rapids Sticky Fly Pa- 
per." Eeld that, while complainant had never used the name "Grand 
Rapids" in connection with its product, except to designate Its place of 
business, both such name and the word "sticky" had come to be identifled 
by consumers with its product, and that the use made of them by de- 
fendant tended to deceivé purchasers, and should be enjoined. 

10. Tbade-Mabks and Tbade-Names «st^SS — "Unfaib Compétition," 

The essence of "unfalr compétition" consists in palmlng ofC, elther 
directly or indirectly, one person's goods as the goods of another. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Unfair Compétition.] 

Appeals from the District Court of the United States for the South- 
ern Division of the Western District of Michigan, and from the Dis- 
trict Court of the United States for the Eastern Division of the North- 
ern District of Ohio; Clarence W. Sessions, Judge. 

Suits in equity by the O. & W. Thum Company against Albert G. 
Dickinson and against the A. K. Ackerman Company. From the 
decrees, complainant appeals. Reversed. 

Chappell & Earl, of Kalamazoo, Mich., and Kleinhans, Knappen & 
Uhl, of Grand Rapids, Mich., for appellant. 

Willard F. Keeney and Roger C. Butterfield, both of Grand Rapids, 
Mich., for appellees. 

Before WARRINGTON, Circuit Judge, and COCHRAN and 
HOLLISTER, District Judges. 

WARRINGTON, Circuit Judge. June 11, 1914, the O. & W. 
Thum Company, a Michigan corporation, brought suit in the United 
States District Court for the Western District of Michigan, Southern 
Division, against Albert G. Dickinson, a citizen and résident of Grand 
Rapids, Mich., to enjoin his alleged infringement of a registered 
trade-mark; and on July 14th following the same company com- 
menced suit in the United States District Court for the Northern Dis- 
trict of Ohio, Eastern Division, against the A. K. Ackerman Com- 
pany, an Ohio corporation, to enjoin its alleged infringement of the 
same trade-mark and also for unfair compétition.^ The défendants 
answered and the two cases were heard together and decided upon 
the évidence so presented ; and a decree was entered in each case 
dismissing the bill, with costs. The Thum Company appeals from 
each decree. 

1 September 4, 1914, District Judge Sessions, of the Western District of 
Michigan, was designated in ald of the judges of the district to hold the Dis- 
trict Court of the United States for the Northern District of Ohio, and to 
hear and détermine ail matters arising In the suit there brought against the 
Ackerman Company as stated. 

C=9For other cases see aame topic & KUY-NUMBER In ail Key-Numbered Dlgeata & Indexas 
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The two bills of complaint are in the main similar in averment and 
in relief souglit as to alleged infringement of trade-mark; the chief 
différences in averment relate, in the Dickinson suit, to certain alleged 
conduct of défendant Dickinson, and, in the Ackerman suit, to acts 
alleged in respect of that company as a broker engaged in the sale 
of Dickinson's products, while injunctive relief additional to that 
sought to restrain infringement is prayed in the Ackerman suit re- 
specting certain acts charged in the bill as constituting unfair compé- 
tition.'' The.plaintiff and défendant in the first case are rivais in the 
manufacture and sale of sticky fly paper; and the plaintiiï and de- 
fendant in the second case are rivais in the sale of such paper. The 
défendant in the second case handles and sells only such paper as the 
défendant Dickinson produces, though by no means ail; and this in- 
cludes sheets of fly paper, cartons, and cases, such as Dickinson causes 
to be placed upon the market. If we ascertain, then, what the two 
main rivais, plaintifï and défendant in the first suit, hâve donc and 
are doing in this line of business, we shall at the same time learn sub- 
stantially ail that is donc by the Ackerman Company. 

The plaintifï's predecessors began the manufacture of sticky fly 
paper about 1883 at Grand Rapids, Mich., and the business has ever 
since been continued in that city by such predecessors and the plaintifï. 
The défendant Dickinson, through a corporation, began the same busi- 
ness in Grand Rapids in 1902, and (through that corporation and an- 
other and later individually) he has been engaged in this business since 
that time. The business of the Thum Company and that of défend- 
ant hâve been developed into large proportions, extending throughout 
this country and into foreign countries. The évidence has taken a 
wide range, and has brought out a number of controversies, which so 
far as necessary will be noticed as we progress. 

[1] I. Infringement of Trade-Mark. The Thum Company has 
several registered trade-marks. The particular mark which is claimed 
to be infringed is No. 57,567, entitled "Trade-Mark for Sticky Fly 
Paper," and was registered November 13, 1906. The foUowing ap- 
pears in the statement found in the certifîcate of registration : 

"The trade-mark has been eontinuously used In the business of said cor- 
poration by it and its predecessors, from whom It derived title, since January, 
1888, * * • and the particular description of gooda • • • upon which 
the said trade-mark is used is sticky fly paper." 

And in the verified déclaration it is stated that the trade-mark had 
been in actual use as a trade-mark of applicant or its predecessors 

2 Presumably the two sults were brought agalnst the respective défendants 
and in separate jurlsdictions, and the bills dlfCerentiated as stated, for the 
purpose of testlng both the question of infringement of the registered trade- 
mark and that of the claimed unfair compétition; and this course was 
probably adopted because of the lack of diversity of cltizenshlp In the first 
suit. Burt V. Smith, 71 Fed. 161, 163, 17 O. O. A. 573 (O. O. A. 2) ; Alr-Brush 
Mfg. Co. V. Thayer, 84 Fed. 640, 641 (O. G). Whether, In view of the fact that 
the validity of the trade-mark hère Involved is not questloned, It was neces- 
sary to resort to the second suit, need not be considered ; but wè remark that 
it is dlfflcult to détermine In some instances, as respects each of the bills, 
whether the effect of particular allégations Is to charge Infringement or 
unfair compétition, and this difficulty extends to some of the évidence. 
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"for ten years next preceding the passage of the act of February, 1905 
[Act Feb. 20, 1905, c. 592, 33 Stat. 724] , and that to the best o{ hiâ 
(affiant's) knowledge and belief such use has been exclusive." Neither 
of thèse statements nor the valjdity of the trade-mark is questioned. 

The trade-mark so registered consists of an assemblage of figures 
shown in black ink and arranged as follows: (a) One fuU ellipse, 
centrally located, and near each end of its major axis a fractional el- 
lipse, ail arranged in succession, with their major axes extending 
lengthwise of the sheet on which the figures are displayed ; (b) four 
circles disposed thus, one above and one below the adjacent parts, 
respectively, of the complète ellipse and each fractional ellipse; (c) 
the borders of the ellipses and circles may be said to be in the form 
of a scroll, the several borders having four figures, each resembling 
a bowknot, one at each end of the major and minor axes of the 
complète ellipse, and, so far as shown, of each fractional ellipse, and 
also at points equidistant upon the periphery of each circle. 

According to one of défendant Dickinson's exhibits he made ap- 
plication to register a trade-mark in 1914, consisting of one full and 
two fractional elliptical figures, which so far as shown are so nearly 
true ellipses that they may fairly be called one full ellipse and two 
fractional ellipses, with their major axes disposed lengthwise of the 
sheet. Their borders are in single lines and terminate at each end of 
the major axes in what seems to be a Maltese Cross. A panel bor- 
dered in single line is disposed centrally within each main and frac- 
tional ellipse. Four sketches of Aies in enlarged scale are disposed 
similarly to the four circles of plaintiff's trade-mark. The def endant's 
entire mark, as it was used throughout 1914 and as it has been since, 
is shown in black ink. 

The statement accompanying defendant's application contains the 
foUowing : 

"The trade-mark has been continuously used in my business and in the 
business of my predecessor, the Grand Kapids Sticky Fly Paper Company, of 
Grand Rapids Michigan, * » • since 1904." 

Défendant ofïered testimony to show that this application was prac- 
tically allowed August 31, 1914, which as we hâve seen was after the 
instant suits were begun. Attention, however, has been called to a 
décision of the Court of Appeals of the District of Columbia rendered 
April 2, 1917, in a case between the parties to the first of the présent 
suits, in which the décision of the Commissioner of Patents aUowing 
the défendant Dickinson's application, was reversed. Judge Robb, in 
announcing the opinion, said of the two marks hère in question: 

"Comparing the two marks, we cannot escape the conviction that there 
has been a studied attempt on the part of the applicant to put on the market 
a fly paper closely resembling that of opposer." 

In the practical use that has been made of thèse two marks certain 
matter has been displayed upon them to which attention should be 
called. Within the full ellipse and fractional ellipses of plaintiff's mark 
the word "Tanglefoot" has been carried, which in itself is a trade- 
mark and was registered by plaintiff, in connection with other matter, 
December 11, 1894, No. 25,660, and was registered separately, in spe- 
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cial style oî type, November 13, 1906, No. 57,566. The validity of 
this mark is not in dispute. Within the four circles of plaintiff's 
mark the following appears: 

(a) "In cool weather warm slightly before opening;" (b) "Oatches the germ 
as well as the fly; (c) "Pat. In the United States and Canada, trade-mark 
registered ;" (d) "Ask for Tanglefoot, It Is the best fly destroyer." 

Beneath the complète ellipse it is stated : 

"Made by the O. & W. Thum Co., Grand Rapids, Mich., U. S. A., and Walker- 
ville, Ont., Canada." 

The Word "Sticky" is displayed within the complète and fractional 
ellipses of défendant, though only the ends of the four interior letters 
appear above and below the panels before mentioned, and upon each 
panel it is stated: 

"The best fly paper, kllls fly and germ, not poisonous." 

The letters of "Sticky," so far as shown, are in form similar to those 
of "Tanglefoot." The following appears immediately above the 
main ellipse: 

"Open slowly ; If paper tears, warm sUgbtly." 

And immediately below: 

"Grand Rapids Sticky Fly Paper Co., Grand Rapids. Mich., TJ. S. A.' 

[2] Now, whether we consider thèse two marks according to their 
respective forms alone, or in connection with the accompanying mat- 
ter of each, we fail to discover any reason for the resemblances 
brought about, unless the purpose was to imitate. The main figures 
of each are elliptical in form and disposed alike upon the sheets bear- 
ing the marks. The four circles of plaintiff's mark and the four Aies 
of defendant's mark are positioned alike with référence to the com- 
plète and fractional ellipses. The test is to be found in the ensemble. 
If, for instance, an ordinary view is taken of ail the parts together of 
each mark, so that each part is considered in relation to the whole, a 
substantial resemblance is apparent. It is in this way, since it is the 
natural way, that effective impressions of users are acquired ; and 
the tendency to confuse one mark with the other, when either is seen 
separately, must be évident as respects the average purchasing user. 
The tendency hère to confuse ultimate users — indeed, to enable the 
palming off of defendant's goods as those of plaintiff — is made more 
certain and continuons by the fact that the marks of plaintiff and de- 
fendant, respectively, are exposed on both sides of every sheet of 
sticky fly paper put out by either; and thus in dealings between re- 
tailers and ultimate users thèse marks necessarily come to the view 
of such users both before their purchases and afterwards. It is to be 
observed, moreover, that in testing the charge of infringement, as 
well as that of unfair compétition, considération must be given to the 
question whether the resemblances so far dominate the différences 
as to be likely to deceive ordinary purchasers; and the purchasers 
most to be considered are the ultimate users, rather than jobbers and 
retailers, since they, like ail middlemen, are interested in and hâve 
the means of identifying the manufacturers of the goods they pur- 
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chase. W. A. Gaines & Co. v. Turner-Looker Co., 204 Fed. 553, 
556, 123 C. C. A. 79 (C. C. A. 6) ; Coca-Cola Co. v. Gay-Ola Co., 200 
Fed. 720, 723, 119 C. C. A. 164 (C. C. A. 6); Royal Baking Powder 
Co. V. Royal, 122 Fed. 337, 345, 58 C. C. A. 499 (C. C. A. 6) ; Singer 
Manufacturing Co. v. Wilson, 2 Ch. D. 434, 442; Singer Manufac- 
turing Co. v. Loog, 18 Ch. D. 395, 412; Celluloid Manuf. Co. v. 
Cellonite Manuf. Co. (C. C.) 32 Fed. 94, 97, per Mr. Justice Bradley 
on the circuit; G. Heileman Brewing Co. v. Independent Brewing 
Co., 191 Fed. 489, 497, 112 C. C. A. 133 (C. C. A. 9); Improved 
Fig Syrup Co. v. California Fig Syrup Co., 54 Fed. 175, 178, 4 C. 
C. A. 264 (C. C. A. 9) ; Liggett & Myer Tobacco Co. v. Hynes, 20 
Fed. 883, 885 (D. C.) ; Lawrence Manuf. Co. v. Lowell Hosiery Mills, 
129 Mass. 325, 328, 37 Am. Rep. 362; L,. E. Waterman Co. v. Stand- 
ard Drug Co., 202 Fed. 167, 171, 120 C. C. A. 455, (C C A. 6), and 
citations; Samson Cordage Works v. Puritan Cordage Mills, 211 
Fed. 603, 610, 128 C. C. A. 203, L. R. A. 1915F, 1107 (C. C. A. 6); 
L. E. Waterman Co. v. Modem Pen Co. (D. C.) 193 Fed. 242, 247, 
per Judge Leamed Hand, modified 197 Fed. 534, 536, 117 C. C. A. 
30 (C. C. A. 2), affirmed as modified, 235 U. S. 88, 35 Sup. Ct. 91, 
59 h. Ed. 142. 

Why, out of the exhaustless variety of géométrie figures and of 
methods of grouping should the défendant Dickinson hâve adopted 
figures and grouping substantially like those of plaintiflf's mark? A 
purpose to appropriate a trade-mark in substantial part could scarcely 
be more manifest. A feature kindred to this appears in a matter of 
color and to which we hâve not thus far alluded. Until the manu- 
facturing season of 1912-1913 défendant Dickinson displayed his 
main ellipse and fractional ellipses, together with the panel and print- 
ed matter thereon, in red ink. He then began to change the color to 
black, and in 1914, and since, has continuously printed his mark in black 
ink. The excuse given for this change is one of expense though it 
is not shown that some color, other than black, might not hâve been 
adopted with reasonable economy; and, apart from the bearing this 
change has in the other case upon the question of unfair compétition, 
it also tends to support the charge of infringement, since it extends 
and emphasizes the resemblances between the two marks. True, the 
ellipses difïer in dimensions and in borders, the ellipses of the plain- 
tifï being greater in minor axes, though less in major axes, than those 
of the défendant ; and, of course, the four circles of the former are 
not the four Aies of the latter; yet the similarity of the main figures, 
and especially in the entire arrangement, rather than the différences 
mentioned is likely to be kept in mind by the average user. The larger 
features of resemblance, instead of the subordinate points of différ- 
ence, must control. As this court said in De Voe Snufif Co. v. Wolfï, 
206 Fed. 420, 423, 124 C. C. A. 302, 305, speaking by Judge Knappen: 

" * • * It Is not neeessary, to constltute Infringement, that every élé- 
ment of a trade-mark be appropriated, nor that the trade-mark be completely 
copied. A proper test is whether, taking Into account the resemblances and 
différences, the former are so marked that the ordinary purchaser is likely 
to be deceived thereby." 
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In Singer Manufacturing Co. v. Wilson, supra, Sir George Jessel 
said (at page 442) : 

"A trade-mark, to be taken, need not be exactly copled; It need not be 
copied even with slight variations; but It must be a substantial portion of 
tlie trade-mark." 

See W. A. Gaines & Co. v. Turner-Looker Co., supra, 204 Fed. at 
page 556, 123 C. C. A. at page 79; Ohio Baking Co. v. National Bis- 
cuit Co., 127 Fed. 116, 120, 62 C. C. A. 116 (C. C. A. 6); Layton 
Pure Food Co. v. Church & Dwight Co., 1S2 Fed. 24, 35, 104 C. C. 
A. 464 (C. C. A. 8) ; Kostering v. Seattle Brewing & Malting Co., 
116 Fed. 620, 621, 54 C. C. A. 76 (C. C. A. 9); "Singer" Machine 
Manufacturers v. Wilson, 3 App. Cas. 376, 394, bottom ; The Upper 
Assam Tea Co. v. Herbert & Co., 7 Eng. Patent, Design and Trade- 
Mark Cases, 183, 186; Edelsten v. Edelsten, 7 L- T. Rep. (N. S.) 
768, 769; McLean v. Fleming, 96 U. S. 245, 251, 253, 255, at page 
256, 24 Iv. Ed. 828, Mr. Justice Clifford saying: 

"Two trade-marks are substantlally the same In légal contemplation, if the 
resemblance is such as to deceive an ordlnary purchaser glving such atten- 
tion to the same as such a purchaser usually glves, and to cause hlm to pur- 
chase the one supposlng it to be the other." 

[3] It is not necessary to the maintenance of a charge of infringe- 
ment of a trade-mark to prove a distinct intent on the part of the in- 
f ringer ; it is the f act of inf ringement and the conséquent invasion of 
the good will and business of the owner of the mark that is control- 
ling; the intent will be presumed. De Voe Snuff Co. v. Wolff, supra, 
206 Fed. at page 424, 124 C. C. A. 302; McLean v. Fleming, supra, 
96 U. S. at pages 253, 254, 24 L. Ed. 828; Lawrence Mfg. Co. v. 
Tennessee Mfg. Co., 138 U. S. 525, 549, 11 Sup. Ct. 396, 34 L. Ed. 
997; Samson Cordage Works v. Puritan Cordage Mills, supra, 211 
Fed. at page 608, 128 C. C. A. 203, L. R. A. 1915F, 1107; W. A. 
Gaines & Co. v. Turner-Looker Co., supra, 204 Fed. at page 556, 123 
C. C. A. 79 ; Hygeia Distilled Water Co. v. Consolidated Ice Co., 144 
Fed. 139, 141, 142 (C. C, opinion by présent Circuit Judge Buffing- 
ton) ; Hutchinson, Pierce & Co. v. Loewy, 163 Fed. 42, 90 C. C. A. 1 
(C. C. A. 2) ; Layton Pure Food Co. v. Church & Dwight Co., supra, 
182 Fed. at page 33, 104 C. C. A. 464; "Singer" Machine Manuffs. 
V. Wilson, 3 App. Cas. 376, 391. 

As regards the words and names carried on the fly sheets of the 
respective parties, we do not understand it to be claimed that they 
alone are of controlling importance upon the question of infringe- 
ment; they, of course, are pertinent to the question of unfair compé- 
tition. There is hère a degree of similarity, however, which con- 
tributes to the resemblances found in the two marks. This will be 
seen by comparison of some of the words already pointed out. For 
example, it is stated on one of the circles of plaintifï's mark, "In cool 
weather, warm slighdy before opening;" while it is stated immedi- 
ately above the main ellipse of defendant's mark, "Open slowly; if 
paper tears, warm slightly." Again, on plaintiff's "Catches the germ 
as well as the fly ;" and upon the panels of defendant's ellipses, "The 
best fly paper, kills fly and germ, not poisonous." Nor would the 
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ordinary purchasing user, when desiring to purchase an article as 
well known as sticky fly paper, discriminate between the prominent 
words carried within the ellipses of the respective marks, the plaintiflf 
using "Tanglefoot," and the défendant Dickinson "Sticky" ; and the 
same thing is true, we think, as to the names shown on the marks. 
The plaintiff's name there appears as the maker of the article, while 
the défendant 'Dickinson's name is not shown at ail on his mark, but 
only the name under which he conducts his business — "Grand Rapids 
Sticky Fly Paper Co." ; and it is plain that, if the def endant's mark is 
not calculated to distinguish his sticky fly paper from that of plaintiff, 
the name under which he conducts his business would afford but slight, 
if any, aid in this respect. 

Upon the whole, we conclude that defendant's mark infringes the 
trade-mark of plaintiff. 

[4, 5] II. The Ackerman Company Case — Infringenient and Un- 
fair Compétition. The registered trade-mark involved hère is the 
same as that passed on in the first suit ; and the holding of inf ringe- 
ment there must resuit in a like ruling hère. We hâve seen that 
diversity of citizenship exists in this case; and although the bill al- 
lèges and seeks relief from both infringement and unfair compétition, 
there is no reason why such causes of action may not be joined (Sam- 
son Cordage Works v. Puritan Cordage Mills, supra, 211 Fed. at 
608, 609, 128 C. C. A. 203, h. R. A. 1915F, 1107, and citations [C. 
C. A. 6] ) ; indeed, this is in effect admitted. The issue of unf aif 
compétition embraces a variety of subjects. Thèse subjects may be 
conveniently grouped under the complaint that the Ackerman Com- 
pany receives and disposes of the Dickinson fly paper in cases, cartons, 
and sheets substantially like those of plaintiff. As we understand 
the testimony of Morris Ackerman, vice président of the Ackerman 
Company, that company had been selling the product of Dickinson and 
his predecessor for some 10 years prior to 1914. True, Ackerman states 
that his company had been representing the Grand Rapids Sticky Fly 
Paper Company for that time ; but, while a corporation by that name 
was formed by Dickinson in 1904, and the business was conducted by it 
for a time, yet the corporation was suffered to "lapse" (as Dickinson 
States) shortly thereafter, and the business was taken over by Dick- 
inson, and has ever since been conducted by him under the name of 
that company. We may therefore look into the évidence concerning 
the Dickinson packages and their contents during the period that the 
Ackerman Company has been handling them. 

The évidence, as a whole, clearly shows that at the time the Acker- 
man suit was commenced the cases, cartons, and sheets of fly paper 
put out by Dickinson and handled by the Ackerman Company were 
in many respects identical with those of the plaintiff. Comparing 
thèse articles of plaintiff with those of défendants: (a) The cases 
(wooden boxes) are of the same dimensions, seemingly of the same 
kind of wood, and made and inclosed in the same way; and some 
of them bear close resemblance, also, in their external dress. For the 
purpose of showing distinct resemblances, we may refer to two of 
the cases in évidence, one of plaintiff and the other of défendant. 
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First as to the top of each: The words "This side up" are shown 
in black letters within a parallelogram defined by black lines ; at the 
left of the figure are the words, in red, "Keep Dry," displayed on 
plaintiff's witliin a half circle in black outlines; and on defendaat's 
within a rectangle in black outlines, and at the right the words, in red, 
"Never store in basement" shown on both within a rectangle defined 
by black outlines; and beneath thèse devices similar space is pre- 
served for the consignee's address. Second, as to the sides of each : 
Within corresponding parallelograms defined by double black lines 
certain words and names appear, which, though differing in them- 
selves, are so arranged and colored as to présent remarkable simi- 
larity ; thus "Tanglefoot" on the one and "Grand Rapids" on the other 
are shown in red letters along the length and upper portion of the 
respective parallelograms, but with the first and last letters of "Tangle- 
foot" and of the name "Grand Rapids" enlarged, so as to extend 
across nearly the entire width of the parallelogram ; underneath the 
short letters of "Tanglefoot" and within the main parallelogram is 
another similar, though much smaller, figure in black outlines, with 
a scroll bracket at each end, and within this figure is carried in black 
letters the name of plaintiff and in red letters its place of business; 
while immediately under the short letters of "Grand Rapids" (on de- 
fendant's case) appears in red letters " 'Sticky' Fly Paper," and under- 
neath, within a parallelogram much smaller than and contained in 
the main one, appears in black letters "G. R. Sticky Fly Paper Co.," 
and in red letters Dickinson's place of business. Third, as to the ends 
of each: Quite similar border scroll work is imprinted in black on 
one end of each of thèse cases ; within the scroll work is carried in 
black letters, on plaintiff's, "Tanglefoot," and, on Dickinson's, "Grand 
Rapids"; there appears on both in red "10 Boxes 250 Double Sheets"; 
likewise in red, "Keep Dry" ; also in red, on plaintiff's, "Fly Paper," 
and on Dickinson's, "Sticky Fly Paper." It is to be noticed that in- 
cluded within the language so displayed on defendant's case, another 
and différent name for defendant's product is shown on both sides 
and one end of the case, to wit, "Grand Rapids Sticky Fly Paper." 
The significance of this will be appreciated when it is recalled that de- 
fendant Dickinson does business under the name Grand Rapids Sticky 
Fly Paper Co., and that both plaintiff and Dickinson manufacture 
sticky fly paper at Grand Rapids; in other words, "Grand Rapids 
Sticky Fly Paper" is quite as descriptive of plaintiff's fly paper as of 
defendant's. This case was put on the market in 1914. Other cases 
of the respective parties are in évidence ; but the objections made to 
defendant's other cases are not so much in matters of resemblance in 
coiors and arrangement as in the use of certain words and pictures, 
as, for example, "Sticky" and pictures in greatly enlarged scale of 
Aies, concerning which something will be said later. 

Turning, now to a comparison of the cartons used by the plaintiff 
and the défendants : (b) They are of the same size, and, seemingly, of 
the same material; they are adjusted in length and width so as to 
admit of convenient packing in the cases, and each contains 25 double 
sheets of fly paper. Other features of resemblance are found on the 
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face and edges of each carton lid. On the face thèse words appear 
in black, "25 double sheets," "Fly Paper," "Keep Dry" ; on both side 
edges of plaintiff's, "Do not stand on edge" ; on one side edge and on 
one end edge of def endant's, "Do not stand on edge" ; on one end edge 
of plaintiff's "Keep very dry"; on one end edge of defendant's, "Keep 
very dry"; and on one side edge of defendant's, "Do not place in 
basement." The différences on the tops of the lids are as f ollows : 
On plaintiff's, additional to what has already been pointed ont, the 
word "Tanglefoot" is shown in prominent black letters across a circle 
containing a eut designed to represent the rising sun, and upon a 
peripheral border of the circle the name of plaintifï and its places of 
business at Grand Rapids, Mich., and Walkerville, Canada, ail cen- 
trally located ; while on the defendant's appear the name under which 
Dickinson conducts his business — "Grand Rapids Sticky Fly Paper 
Co." — and his place of business, "Grand Rapids, Mich.," with the 
word "Sticky" prominently displayed in red and a panel thereon bear- 
ing the words, "The best fîy paper, catches fly and germ, is not poison- 
ous," and also sketches of two flies in greatly enlarged scale imprinted 
on the' carton with eyes in red, with bodies shading from black into 
red and wings from red into white, and ail centrally located. The 
bottom of plaintiff's carton is blank, while that of défendant carries a 
number of pictures and words. 

Coming to a comparison of the fly sheets put out by the plaintifï 
and the défendants : (c) They are of the same size ' and of the color 
of manilla paper, though there is a controversy as to their relative 
qualifies; they are double sheets and held together until used (1) by 
the sticky matter spread over their interior faces, so as to leave a 
border of more or less depth from their edges, and (2) by adhesive 
matter placed upon such border for the purpose of preventing escape 
of the sticky matter; and, as pointed out in the infringement case, 
the plaintifï imprints its registered trade-mark and the défendant 
Dickinson his mark, on both the outside and inside faces of their re- 
spective double sheets. What was said of thèse marks in the in- 
fringement case should be remembered hère. 

Now, it is to be observed of the resemblances above pointed out that 
they did not ail occur at one lime. The évidence is convincing that 
the défendant Dickinson adopted a progressive course. There is, 
however, an exception to this. It is the identity in sizes. It is shown 
that the fly sheet of plaintiff is the same in size as that of other and 
older manufacturers of fly paper. From this it is contended that 
défendant had the right to use the same sized sheet; and that this 
right operated to fix the size alike of the cartons and the cases; in 
pttier words, that the sizes arose from the necessities of this situation. 
Plaintiff's type of fly sheet (so far as used in this eountry) is 9 by 
15% inches. It is shown that fly sheets difïering materially in di- 
mensions from plaintiff's hâve been used in this eountry. The fault, 
then, in defendant's contention as to necessity for like sizes, is to be 
found in his voluntary sélection of a fly sheet exactly the size of plain- 

s There is an exception to this whlch should be notlced. Plaintiff seems to 
ose a smaller sheet than this, though only In its expert tratflc 
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tiff's. We do not mean by this to intimate that plaintiff has an exclu- 
sive right to the sizes of its fly sheet and packages; on the contrary, 
we think it has not. Granting the right, however, in défendant Dick- 
inson to sélect the same sizes as those of plaintiff, it is perfectly clear 
that he must exercise the privilège so as not wrongfuUj to interfère 
with plaintifï's continued exercise of the same right. Wotherspoon 
V. Currie— Glenfield Starch Case, 5 Eng. & Irish App. 508, 514. What 
must challenge attention hère is that the sizes of plaintifï's case, carton, 
and fly sheet constitute part of the détails which go to make up its 
trade packages and the dress in which it had been accustomed to place 
them on the market. It will not do for a subséquent maker of a 
product like that of the first user to segregate the détails of the earlier 
trade packages and dress, and then, on the theory that the first user 
does not possess an exclusive right to them separately, appropriate 
them in whole or in substantial part by piecemeal ; and yet this is 
the theory on which the défendant Dickinson's claims are for the 
most part bottomed. This ignores the first user's grouping of parts, 
of détails, for the very purpose of denoting the origin of his product ; 
it is through such distinctive characteristics, considered in a unitary 
way, that the first user and the public can be protected against con- 
fusion and déception as to his product. Wherever, then, the first user 
has through a particular trade dress, as hère, so identified his product 
as to indicate that it is his, every principle of fair dealing, fair com- 
pétition, forbids any subséquent user of the same product to adopt 
any part of the first user's dress without otherwise efïectively distin- 
guishing his dress from that of the first user. We may observe, in 
this connection, that the f acts of the instant case plainly distinguish it 
from the décision of this court in Globe- Wernicke Co. v. Fred Macey 
Co., 119 Fed. 696, 703, 56 C. C. A. 304, and rehed on hère. The 
Globe- Wernicke Company had depended on a patent, which proved 
to be void, to safeguard its claimed exclusive right to manufacture its 
product, instead of relying on a particular trade dress or trade-mark 
to dénote the origin of its product; and this distinction is recog- 
nized in the opinion itself . It results that, by adopting and persisting 
in the use of plaintifï's sizes of packages and fly sheet, défendant 
Dickinson incurred and still rests under an obligation at least to avoid 
still further and material similarity through the dress applied to his 
packages. It is hard to see that défendants hâve observed any such 
rule. 

Turning attention again to the progressive course pursued by the 
défendant Dickinson, but few illustrations are necessary to make this 
clear. One is found in the external dress of his cases of 1914. Prior 
to that year the dress of defendant's cases, although changed from 
time to time, was not in either color or arrangement, as already 
pointed out, particular ly objectionable ; but a distinct change was 
made in the dress for that year. We hâve just described this dress 
by comparison with that of one of the cases of plaintiff; and we need 
only to refer to what was there said in order to show the resemblances 
introduced through the advance then made in defendant's dress. The 
particular case of plaintiff with which such comparison was made 
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had been used by it before and during the year 1913. The plaintiff, it 
is true, made some changes in the dress of its case for 1914; but they 
are of miner character and do not operate to alter the striking rc- 
semblances of the dress whether the comparison be made with re- 
spect to plaintiff's dress of 1913 or 1914. 

As to the cartons, apt illustration of defendant's encroachment by 
degrees upon plaintiff's carton is found in the identity of the language 
in terms already shown to be displayed on the edges of the carton 
lids. This identity could not hâve been the resuit of either accident 
or necessity ; it must hâve corne about through design. It was shown 
that before 1909 there was some différence between the words em- 
ployed by the respective parties, as, for instance, plaintiff's directions 
were, "Do not stand on edge;" "Keep very dry;" but in the year 
named défendant changed his directions and made them exactly like 
plaintiff's. Défendant even changed his method of securing the cor- 
ners of the carton lid from métal clasps to "paper corners," the same 
as plaintiff had used for years, and also changed to that of plaintiff 
the method of holding the carton lid in place.* 

An illuminating example of defendant's progression appears on both 
the outside and inside faces of the fly sheets. It will be borne in mind 
that in the infringement suit we described the figures and matter im- 
printed on thèse sheets. It appears that the defendant's first design 
for his fly sheet consisted of two full ellipses defined in red Unes, with 
a red Maltese cross shown at the extremities of the major axes, but 
with the four flies disposed, two above and two below the ellipses, at 
points opposite their respective minor axes; this design also bore 
the words, in red letters within and without the ellipses, wnich are 
set out in the infringement suit. An important change, however, was 
made in this design. The two full ellipses were replaced by a single 
ellipse centrally located, with fractional ellipses at the ends of its 
major axis. This change brought the four flies into the same rela- 
tion with the full ellipse and the fractional ellipses that the four 
circles bear to the complète and fractional ellipse of plaintiff's regis- 
tered trade-mark. Defendant's final change came when he converted 
his red ellipse and fractional ellipses, with the matter displayed with- 
in them, into black. We hâve already in substance stated that the 
testimony to the effect that this change was necessary as a matter of 
expense is not convincing. It seems to us that the reason for the 
change is to be found in the purpose obviously to be inferred from 

* It Is worthy of notice that the sketches in enlarged scale of flies, shown 
on defendant's carton, seem to hâve originated with plaintiff. Plaintiff 
shows, without contradiction, that. before défendant engaged in the fly 
, paper business, plaintiff purchased from a Uthographlng company, for use, 
2SO,000 show cards on whieh was displayed "a large fly with shadings 
of red on the head and back," and a sketch of a fly in enlarged scale, 
with eyes in red, is shown in one of plaintiff's exhiblts upon the face of a 
fly sheet bearing an imprlnt of plaintiff's registered trade-mark. There la 
enough slmllarity between the two sets of sketches to give rlse to a falr in- 
ference, desplte déniai, that the sketches appearing on defendant's cartons 
had thelr origin In the sketches of plaintiff. 
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the graduai encroachments made upon the plaintiff's mark rather than 
in the slightly increased cost shown. 

What, Qien, is to be deduced from the resemblances described and 
the method of graduai change in bringing them about? This method 
cannot be misunderstood. The effect of every step in the process was 
more or less to imitate something theretofore existing in plaintiff's 
trade-mark or trade dress. This course consumed time and evidently 
involved délibération; and in view of the sequel every step was to- 
ward a definite end. The course thus pursued appears to hâve avoided 
présent opposition and contest and so to hâve secured the advantage 
of the use of the parts so taken; but it did not conceal the intent 
w^ith which the encroachments were evidently made. In view of the 
culmination reached in 1914, it is vain to assert that the resemblances 
so brought about are not material. This ignores the most obvious 
purpose that can be predicated of the course pursued, and ascribes 
to the originator of the scheme a lack of resource that is not de- 
served ; above ail, it f ails to observe the accomplishment of the purpose 
in the resemblances ultimately achieved. Thèse resemblances would 
be more fuUy appreciated, if it were feasible to reproduce their efïect 
hère in color and form. It is not necessary again to endeavor to point 
out the resemblances and confusing features of defendant's mark and 
trade dress. Répétition of an example or two of their effect, how- 
-ever, may not be amiss. The effect of the change in color of defend- 
ant's mark necessarily cornes to the notice of every purchasing con- 
sumer. It is printed, as we hâve seen, on both the outside and inside 
surfaces of every double fly sheet; and, notwithstanding the interior 
coating of the sticky matter, the mark is visible on the inside as well 
as the outside, so that the sheet cannot even be used without dis- 
playing defendant's mark fuUy in the same color, black, as that of 
plaintiff's. One of the confusing features, also, of defendant's trade 
dress, is shown, as already stated, on its cases of 1914. 'Défendant 
Dickinson, not satisfied with the name under which his business is 
conducted, "The Grand Rapids Sticky Fly Paper Co.," prominently 
places on both sides and one end of his cases thèse words, "Grand 
Rapids Sticky Fly Paper." No explanation that explains has been 
given for this ; and, since both plaintiff and défendant Dickinson are 
producing and shipping sticky fly paper at Grand Rapids, it would be 
difficult to sélect words more calculated to confuse than thèse. There 
are other illustrations quite as convincing, but further répétition is 
not required. 

[6] The essence of unfair compétition consists in palming off, ei- 
ther directly or indirectiy, one person's goods as the goods of anuther, 
and this, of course, involves an intent to deceive. Testimony was 
offered tending to show that defendant's goods had been mistaken 
for and confused with the goods of plaintiff. This is disputed in sév- 
irai ways; but we do not find it necessary to try to reconcile or to 
détermine the weight of this testimony. It is not necessary to prove 
intent by direct évidence, where it is clearly to be inferred from cir- 
cumstances. Scarcely anything of an evidential nature, for example, 
■could more ccrtainly çharacterizê intent than repeated imitation of 
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material parts of another person's trade tokens ; the imitations them- 
selves reveal the object. Further, in our judgment, the resemblances 
and confusing features shown in respect of defendant's output are 
themselves calculated to lead users to believe that it is the plaintiff's 
output, and so to deceive them, and such conséquences, inévitable in 
their nature, justify an inference of wrongful intent to secure "some 
part of the benefit of the good will and réputation of the plaintiff's 
trade." Johnson v. Orr Ewing, 7 App. Cas. 219, 226; Elgin Nat. 
Watch Co. V. IlHnois Watch Co., 179 U. S. 665, 674, 21 Sup. Ct. 270, 
45 ly. Ed. 365 ; Samson Cordage Works v. Puritan Cordage Mills, 
supra, 211 Fed. at 608, 128 C. C. A. 203, L. R. A. 1915F, 1107 (C. 
C. A. 6); Fuller v. Huff, 104 Fed. 141, 145, 43 C. C. A. 453, 51 h. 
R. A. 332 (C. C. A. 2) ; Helmet Co. v. Wm. Wrigley, Jr., Co., 245 

Fed. 824, C. C. A. , decided August Ist (C. C. A. 6) ; Bra- 

ham V. Beachim, 7 Ch. D. 848, 856; Collinsplatt v. Finlayson, 88 
Fed. 693 (C. C.) ; Bissell Chilled Plow Works v. T. M. Bissell Plow 
Co., 121 Fed. 357, 372 (C. C.) ; Meccano v. Wagner, 234 Fed. 912, 918 
(D. C); Wm. Wrigley, Jr., Co. v. h. P. Larson, Jr., Co., 195 Fed. 568, 
570 (C. C.) ; Von Mumm v. Frash, 56 Fed. 830, 837 (C. C.) ; Wirtz v. 
Eagle Bottling Co., 50 N. J. Eq. 164, 168, 24 Atl. 658 ; Northwestern 
Knitting Co. v. Garon, 112 Minn. 321, 326, 128 N. W. 288. 

It must therefore be concluded that placing thèse goods on the 
market, whether by the producer or his selling agent, the Ackerman 
Company, imports an intent to hâve them mistaken for and confused 
with plaintiflf's product; and in determining the effect of this, it is 
not enough to consider simply the jobber or the retailer, though of 
course their interests are entitled to protection. As we in effect said 
when passing on the question of inf ringement of plaintiff's trade-mark, 
jobbers and retailers are cautious buyers and hâve the means of iden- 
tifying manufacturers when negotiating their purchases; but it is 
well known that ail jobbers and retailers are not so considerate of 
either the interests or the choice of unsuspecting users. The subject, 
then, cannot be fully considered unless the interests of purchasing 
users are taken into account* It results that plaintiff is entitled to 
relief. 

[7] III. Nature and Bxtent of Relief. Under averments of the 
answer in each of the suits, and also évidence offered at the trial, it is 
urged that plaintiff has in various ways sought to monopolize the 
sticky fly paper business, and so is not hère with clean hands or en- 
titled to any relief. It may be assumed that in thèse matters the plain- 
tiff is amenable to actions in appropriate proceedings ; certainly some 

» Upon this point we may add to the citations above given in the trade-mark 
infrlngement suit the followlng: N. K. Fairbank Co. v. E. W. Bell Manuf' g 
Co., T7 Fed. 869, S75, 23 C. C. A. 554 (C. O. A. 2), followed in Hansen v. Slegel- 
Cooper Co., 106 Fed. 690, 691 (C. C.) ; Helmet Co. v. Wm. Wrigley, Jr., Co., 
supra ; Wotherspoon v. Currie, supra, 5 Eng. & Irlsh App. at 517 ; Lever v. 
Goodwin, 36 Oh. D. 1, 3, 7 ; Bissell Chilled Plow Works v. T. M. Bissell Plow 
Co., supra, 121 Fed. at 366 (C. C.) ; National Biscuit Co. v. Baker, 95 Fed. 
135, 136 (O. C.) ; K. Helnlseh's Sons Co. v. Boker, 86 Fed. 765, 768 (O. C.) ; 
Cauflfman v. Schuler, 123 Fed. 205, 206 (C. C.) ; Shredded Wheat Co. v. 
Humphrey Cornell Co. (D. C.) 244 Fed. 508, 518, 522. 
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of the acts charged, if true, could not be sanctioned ; but plainly such 
wrongs as are set out cannot be redressed in actions like thèse. Up- 
on this feature of the cases we agrée with the learned trial judge, who, 
in speaking of thèse complaints, said : 

"And It is the settled law that tort actions Uke thèse cannot be success- 
fully (Jefended upon the groiind that plaintiff has vlolated the laws prohibit- 
Ing monopolies and unlawful attempts to monopolize." « 

[8] It is urged further that through its lâches and acquiescence 
plaintiff is estopped to claim any relief. It is true that it was not 
until 1914 that plaintiff took active measures to interfère with the 
course pursued by either of the défendants. This présents another 
effect of the progressive course of encroachment, already considered ; 
such a course does not tend to arouse hostile action until it is fuUy 
developed; indeed, this happened; plaintiff does not appear to hâve 
regarded the situation as requiring active interférence until near the 
opening of the fly paper season of 1914, when, as we hâve seen, radi- 
cal and apparently permanent changes in the Dickinson trade-mark 
and trade dress were introduced. Plaintiff then took definite action, 
both through written notices and the institution of suits. In thèse 
circumstances we cannot think the défendants can shield themselves 
behind the charge of lâches ; this would be to ignore the fact that the 
true design of the partial encroachments, of the continuing trespass, 
did not develop until the culmination in 1914; permanent benefits 
in the good will and trade réputation of another cannot be acquired 
in this way. Still this is not to say that the full measure of relief 
sought should be granted. Even if lâches and acquiescence could 
rightfully be imputed to plaintiff, it might well be denied an account- 
ing of profits for a substantial portion of the encroachment period, 
and yet be granted relief by injunction as to the future. Hanover 
Milling Co. v. Metcalf , 240 U. S. 403, 418, 419, 36 Sup. Ct. 357, 60 
L,. Ed. 713. Further, it is not necessary to the due protection of 
plaintiff 's trade tokens that an injunction should go to ail their mi- 
nutise; rehef that will operate to prevent confusion and deceit as to 
the origin of the products of the respective parties, with a limited 
accounting, is ail that should be granted ; as nearly as may be, the de- 
crees should be formulated so as to fix conditions that will admit of 
full and fair compétition but destroy unfair compétition. 

[9] Provision will be made in the decrees as to infringement to 
enjoin the respective défendants permanently from using the Dickinson 
elliptical device or mark in issue, as it is imprinted and shown on the 
fly sheets, in any manner or for any purpose whatever connected with 
the fly paper business. The decree as to unfair compétition will per- 
manently enjoin the A. K. Ackerman Company, défendant: (a) 
From selling or in any wise disposing of any sticky fly sheets bearing 

8 In support of this the followlng cases were cited; Coca-Cola Co. v. Gay- 
Ola Co., 200 Fed. 720, 726, 119 C. C. A. 164 (C. G. A. 6) ;■ Prest-O-Llte Co. v. 
Davis, 209 Fed. 917, 919 (D. C), affirmed 215 Fed. 349, S57, 131 C. O. A. 491 
<0. O. A. 6) ; Searchllght Gas Co. v. Prest-O-Llte Co., 215 Fed. 692, 697, 131 
O. C. A. 626 (O. O. A. 7) ; Shaver v. Heller & Merz Ce, 108 Fed. 821, 834, 4& 
C, C. A. 48, 65 L. R. A. 878 (C. C. A. 8). 
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an impression of such infringing mark, or any of the cases produced 
or used by défendant Dickinson in 1914, or since then, and bearing 
on their sides and one end the words "Grand Rapids Sticky Fly Pa- 
per," together with the external dress which is particularly described 
in this opinion; and, subject to the conditions hereinafter provided 
for, (b) from selling or in any wise disposing of any of tlie Dickinson 
products which bear the words "The Grand Rapids Sticky Fly Paper 
Co." ' and the word "Sticky." 

This requires separate considération. We cannot repress a con- 
viction that the tendency of thèse words when so used is necessarily 
to confuse and mislead in respect of the origin of the product; and 
this accords, too, with some of the testimony. The words describe 
with equal accu racy the place of manufacture, Grand Rapids, and 
the products alike of the plaintiff and the défendant Dickinson; the 
Ackerman Company handies tlie Dickinson product without change 
of thèse words ; and ail this is donc without trying to avoid the mis- 
leading effect of the words. It is practically conceded that plaintiff's 
predecessors began the manufacture and sale of sticky fly paper at 
Grand Rapids some 19 years in advance of Dickinson, and that plain- 
tif? has continued the business there ever since.* It is true that plain- 
tiff's predecessors were not the original manufacturers of sticky fly 
paper at Grand Rapids, yet they were the first to enter upon the busi- 
ness there in a large way and to develop it into a gênerai commercial 
success. Their development of trade in sticky fly paper at Grand 
Rapids tended naturally to create a belief in many persons that sticky 
fly paper produced at Grand Rapids — in other words, "Grand Rapids 
Sticky Fly Paper" — meant their product; this association of Grand 
Rapids with sticky fly paper has been preserved by plaintiff, and 
necessarily as well as according to some of the testimony, a like be- 
lief still prevails that sticky fly paper there produced is that of the 
plaintiff. True, neither plaintiff nor its predecessors ever collocated 
the name of the place of manufacture and that of the product into a 
single phrase; bût no amount of phrasing could accentuate the fact 
that through its predecessors and itself plaintiff has during ail thèse 
years produced and sold sticky fly paper at Grand Rapids. It is there- 
fore impossible to dissociate plaintiff's product from the name "Grand 
Rapids," or the words "sticky fly paper," or even the word "Sticky" ; 
the name no more certainly describes plaintiff's place of manufacture 
than the word "sticky," when used in connection with fly paper, 
characterizes its product ; indeed, its registered trade-mark, "Tangle- 
foot," has for ail the years mentioned beeh known to dénote sticky 
fly paper. 

7 Controversy has arlsen between counsel as to the rights of the respective 
parties to use this name, each elaimlng an exclusive right in the name. 
This grows eut of the décision In People v. Sticky Fly Paper Co., 144 Mich. 
221, 231, 107 N. W. 1119 ; but that décision is not helpful to either side. 

« We hâve In mind that plaintiff in a less conspicuous way shows upon it» 
packages that it has another place of business at Walkerville, Canada ; but 
this does not aller the fact that its only place of business in this country is 
at Grand Rapids, nor does it diminish the liability to confusion of the prod- 
ucts turned out at Grand Rapids. 
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What limitation, then, should be placed upon the adoption and use 
by another of thèse words as a trade-name under which to carry on the 
same business at the same place? We recognize the fact that granting 
relief against a long-standing appropriation like this is attended with 
difficulty; but, in view of what we hâve already said concerning the 
claim of lâches, we are not disposed to believe that the présent situa- 
tion is remediless, since its duration without explanation has amounted 
to a continuing trespass. The appropriation was made in the very be- 
ginning of défendant Dickinson's connection with the fly paper business 
and by a corporation with which he was officially and financially con- 
nectée!. It is manifest that the object was at once to identify the new 
enterprise with the old one then in opération at Grand Rapids, and so 
to gain substantial benefits f rom this established business ; and we 
are satisfied that this object still prevails in material degree. It is vain 
to suppose that the name, "The Grand Rapids Sticky Fly Paper Co.," 
would hâve been adopted, or that its use would be so strenuously per- 
sisted in, if the object stated was not and is not the true one; it is 
simply a contradiction for the appropriator of the name to questfon its 
bénéficiai efifect. Indeed, it is now in effect insisted that thèse words 
must be treated as signifying the product of défendant Dickinson; 
but, in the sensé that Dickinson is generally known in the enterprise, 
this cannot be correct. Mr. Dickinson has never associated his individ- 
ual name with his business name. His own name nowhere appears on 
his fly sheet, carton, or case ; nothing has been done to indicate the 
manufacturer of the product or the proprietorship, except only through 
display of the business name in dispute. 

A difïerent question would hâve arisen, if his own name had been 
associated prominently with the business name he assumed. The case 
in that event would hâve been more like Kellogg Toasted Corn Flake 
Co. v. Quaker Oats Co., 235 Fed. 657, 668, 669, 149 C. C. A. 77 (C. C. 
A. 6), since the parties there . distinguished their respective projducts, 
"toasted corn flakes," by associating names with thèse purely descrip- 
tive words, which prevented confusion of their products. However, 
many persons may, and no doubt do, associate sticky fly paper with the 
Company indicated by the business name under considération, and also 
with the term "Sticky," when found in connection with that name. 
But this States the difficulty ; it does not solve it. The rights of the 
first user, plaintifif, with its predecessors, and the liability to confuse 
the Dickinson goods with the plaintifï's clearly remain, and must be 
reckoned with. It must be conceded that we hâve found no décision, 
and none has been cited, which deals with a situation just like this. It 
is not, for instance, precisely like the class of décisions typified by the 
Glenfield Starch Case. The town of Glenfield had been associated with 
the starch of a particular manufacturer (plaintifï) as a name, "Glenfield 
starch," by which the article was known ; and the respondent, although 
subsequently producing and selling starch at Glenfield, was restrained 
from using the name "Glenfield" in connection with his starch in such a 
way as to deceive. 

[10] Such cases are bottomed on the principle that any later and un- 
qualified use of the name by another in producing and selling a similar 
245 F.— 40 
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article at the same place is to misrepresent, is to commit a fraud, since 
the necessary effect is to palm off his article as that of the earlier user. 
It is a long-settled doctrine o£ equity, however, that courts are not con- 
cerned with the particular method or form through which the goods 
of one person are disposed of as the goods of another. It cannot be, 
for instance, that this end is prohibited only when it is effected through 
simulation of a technical trade-mark. Wherever the use of a name or 
of words or designs involves duplicity, in the sensé that they can be 
employed to make the forbidden misrepresentation, such use must be 
open to relief that is calculated to prevent the mischief , or else it must 
be confessed that equity in dealing with fraud has at last found its 
limitation. The I^ord Chancellor said in the Camel Hair Case — Redd- 
away v. Banham, A. C. (1896) 199, 207: 

"What in each case or in each trade will produce tlie effect intended to be 
prohibited Is a matter whicli must dépend upon the circumstances of each 
trade, and the peculiaritles of each trade." 

See, also, Ludlow Valve Mfg. Co. v. Pittsburgh Mfg. Co., 166 Fed. 
26, 29, 92 C. C. A. 60 (C. C. A. 3), per Circuit Judge Gray. 

The présent assumed trade-name reveals the fact that tne so-called 
Company produces and sells sticky fly paper at Grand Rapids ; but it 
does not even in a remote way intimate, much less reveal, the f urther 
fact that there is another and older producer and seller of sticky fly 
paper at Grand Rapids. Thus the assumed name has a double mean- 
ing; and its greatest value, at least to the person using it, lies in its 
duplicity. Reddaway v. Banham, supra, A. C. (1896) at 218, 219. 
This is intensified by the proved if not conceded fact that Grand Rapids 
is known as the "home of sticky fly paper" ; and the inévitable effect is 
to misrepresent the f acts concerning Grand Rapids sticky fly paper, and 
to enable unscrupulous dealers to put out the Dickinson product as the 
plaintiff's product. The commonest principles of unfair compétition 
forbid this, and it would seem to follow that ail f urther use of the as- 
sumed name should be enjoined ; still, in view of the géographie and 
otherwise descriptive character of the words in issue, we do not think 
the use of the name ought to be prohibited absolutely. The relief 
granted against the use of such words has developed from apparent 
absolute prohibition into conditional prohibition. In the Glenfield 
Starch Case, for instance, the injunction granted would seem on its 
face to bave been intended as an unconditional restraint. Wother- 
spoon V. Currie, supra, at page 523. Yet the decree has since been con- 
strued to mean that the respondent should not use Glenfield "in such a 
way as to deceive" (Camel Hair Case, supra, [1896] A. C. 212); in 
the Stone Aie Case the injunction was made absolute in terms, and al- 
though for reasons stated by the Lord Justices they afiirmed the decree 
enter ed below, yet they expressed the belle f that it would hâve been 
better, had défendant been restrained from using the word "Stone" in 
connection with his product, "without clearly distinguishing" it from 
that of the plaintifï (Montgomery v. Thompson, [1891] A. C. 217, 221). 
In the Camel Hair Case the défendants were enjoined from "using 
the words 'Camel Hair' as descriptive of or in connection with belting 
manufactured by them * * * without clearly distinguishing such 



O. & W. THUM CO. V. DICKINSON 027 

belting from the belting of the plaintiffs." Camel Plair Case, supra, at 
222. 

The theory is that it is sufficient so to qualify the use as to prevcnt 
the mischief ; and this in substance is the famihar and settled rule in 
the courts of this country. Herring, etc., Co. v. Hall, etc., Co., 208 U. 
S. 554, 559, 28 Sup. Ct. 350, 52 L. Ed. 616; French Republic v. Sara- 
toga Vichy Co., 191 U. S. 427, 435, 24 Sup. Ct. 145, 48 L. Ed. 247 ; 
G. & C. Merriam Co. v. Saalfield, 198 Fed. 369, 373, 117 C. C. A. 245 
(C. C. A. 6) ; Knabe Bros. Co. v. American Piano Co., 229 Fed. 23, 
30, 31, 143 C. C. A. 325 (C. C. A. 6) ; Kellogg Toasted Corn Flake 
Co. V. Quaker Oats Co., supra, 235 Fed. at pages 667, 668, 149 C. C. 
A. 77. The names in issue in the English cases, as well as in most of 
those of our own courts, just mentioned, had acquired in each instance 
a secondary meaning, and if we are right in the belief that the words in 
issue in the instant case hâve acquired the secondary meaning already 
pointed out the case is ruled by thèse décisions. Upon this hypothesis 
it is impossible to escape application of the principle declared by this 
court, when speaking through Judge Denison, in the Dictionary Case, 
supra (G. & C. Merriam Co. v. Saalfield, 198 Fed. at 373, 117 C, C. A. 
245): 

"The alleged trespasslng défendant bas the right to use the word, because 
in its primary sensé or original sensé the word Is descriptive; but, owlng to 
the fact that the word has corne to mean, to a part of the publie, something 
else, it follows that, when the défendant approaches that same part of the 
publie with the bare word, and with nothlng else, applied to hls goods, he 
deceives that part of the public, and hence he is required to accompany hls 
use of the bare word with suffldent distinguishing marks normally to pre- 
vent the otherwise normally resulting fraud." 

However, we do not rest our décision on the rule of secondary mean- 
ing alone. There is analogy both in fact and principle between the ap- 
propriation of a trade-name having a secondary meaning and the ap- 
propriation of words which as hère pertinently describe the location 
and product of, and injuriously affect, a previously established busi- 
ness. The only perceivable différence between two such appropria- 
tions is in matter of f orm rather than in substance ; each amounts to 
a misrepresentation ; it is true as to the former a priority in right of 
use is treated by the décisions as residing in the primary user, yet as to 
the latter (apart from any existing secondary meaning) there is mani- 
festly a continuing trespass upon a previously established good will 
and trade. This cannot in reality amount to a distinction so far as 
wrongf ul injury is concerned ; and we theref ore see no reason why the 
rule of relief that is employed in cases of secondary meaning may not 
be applied hère, nor why the particular wrong hère committed, though 
novel, should not be redressed. 

It must foUow that, unless and until effective qualification and ex- 
planation are made of the use of the name under which défendant 
Dickinson conducts his business, and also of the term "Sticky" as it 
is applied to his product, which will unmistakably differentiate his 
product from plaintiff's the Ackerman Company (since Dickinson is not 
a party to the unfair compétition suit) will be enjoined from selling or 
in any wise disposing of such product in any form or manner what- 
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ever which bears either such business name or term. Just what qual- 
ification should be made as to the use of this business name and term 
cannot now be justly determined. Counsel for plaintiff in their brief 
hâve suggested explanatory words that cannot be accepted. Counsel 
for défendants hâve made no suggestion in this behalf presumably 
because of their belief that no qualification can rightfully be imposed. 
In thèse circumstances we hâve concluded that proper restriction can 
better be determined by the tria! judge upon hearing from the parties. 
It will be provided, however, in each decree, that the respective de- 
fendants shall be permitted to sell, as now marked and dressed, such 
finished stock, including fly sheets, as either may hâve on hand at the 
date of the filing of this opinion, on giving satisfactory bond to account 
for such profits and damages resulting from the sale of the stock as the 
plaintifiE may ultimately be found entitled to. 

An accounting in the usual form will be allowed against each de- 
fendant for such profits and damages as may hâve accrued since the 
dates in 1914 of the written notices given by plaintiff to the défendants, 
respectively, and in eflrect requesting them to discontinue the acts com- 
plained of later in the respective bills; this is for the reason that 
despite the evidential significance of the encroachments made before 
thèse dates, as already pointed out, plaintiff made no objection or claim 
in respect of them and must be concluded to hâve condoned them so far 
as rémunération is concerned. 

The orders of injunction herein provided for will, in addition to 
what has already been specified, restrain the défendants in the respec- 
tive cases from doing any acts that will in the one instance inf ringe the 
registered trade-mark of plaintiff, or that will tend in the other in- 
stance to imitate or to create confusion respecting the mark or dressing 
employed by plaintiff upon its fly sheet, carton, or case, or that will 
tend in either instance to accomplish the same ends through advertise- 
tnent. 

The decree in each case will be reversed, and the case remanded for 
f urther proceedings in accordance with this opinion. 

On déniai of pétition for rehearing the foUovving court order was 
entered : 

"Ordered that the pétition for rehearing be denled. However, the inference 
stated in the fourth footnote to the opinion was inadvertently drawn from re- 
semblance between Dickinson's sketch and both of plaintift's sketches therein 
mentioned, instead oï the resemblance alone between Dickinson's sketch and 
plaintiff's first sketch ; so consldered, we think the inference should be wlth- 
drawn. This wlthdrawal, however, affects the évidence only in a cumulative 
sensé, and hence is not material." 
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UNITED STATES y. WHITTED et al. 

(Circuit Court of Appeals, Bighth Circuit July 30, 1917.) 

No. 4792. 

1. Public Lands <g=>106(l) — Forest Besebve Lieu Land Sélections — Con- 

CLUSIVENESS OF ACTION OF LAND DEPAKTMENT. 

A flndlng by the Commissioner of the General Land Office, affirming 
that of the district officers, made after a contested hearing, and not ap' 
pealed from, that land selected in lieu of land within a forest reserve 
was not coal land, but was properly subject to the sélection made, is 
conclusive of such fact, and cannot be relitigated by the government 
after the Issuance of patent, even though the technieal issue, as made 
by the Land Department in the notice which was the basis of the hear- 
ing, was eri'oneously limited to the question of the known character of 
the land at the time the sélection was made. 

2. Eqdity i®=>27.3— Amendment of Bill — Statinq New Case. 

A complainant cannot be permitted, under the guise of amendment, to 
malle a new bill. 

Stone, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the District 
of Colorado ; Jacob Trieber, Judge. 

Suit in equity by the United States against Geneviève G. Whitted and 
others. Decree for défendants, and the United States appeals. Af- 
firmed. 

Eugène B. Lacy, Asst. U. S. Atty., of Denver, Colo. (Harry B. 
Tedrow, U. S. Atty., of Denver, Colo., on the brief), for the United 
States. 

E. E. Whitted, of Denver, Colo. (Frédéric Burnham, of Chicago, 111., 
on the brief), for appellees. 

Before CARLAND and STONE, Circuit Judges, and RINER, Dis- 
trict Judge. 

RINER, District Judge. In 1901 Allen M. Ghost held the légal title 
to 1,640 acres of land in Jefferson county, Colo., located in what was 
then, and is now, known as the "South Flatte Forest Réservation." 
Pursuant to the provisions of an act of Congress approved June 4, 1897 
(30 Stat. 36, c. 2), as amended March 3, 1901 (31 Stat. 1037, c. 831), 
which authorized the owner of land included within the limits of a pub- 
lic forest réservation to relinquish the tract to the government and to sé- 
lect in lieu thereof a tract of vacant land open to settlement, not ex- 
ceeding in area the tract covered by his claim or patent, Ghost, in May 
and June, 1901, conveyed this land by deed to the government, re- 
ceiving as considération therefor two forest lieu sélection applications. 
The amendment to the act approved March 3, 1901, limited the lieu 
sélection to vacant, surveyed, and nonmineral public lands subject to 
homestead entry. May 27 and June 17, 1901, Ghost filed said forest 
lieu sélection applications upon the lands in controversy, located in 
Las Animas county, Colo., in the United States land office at Pueblo, 
Colo., together with the nonmineral affidavit and proofs required by 

^=3Far otber cases see same topic & KBY-NUMBBR la aU Key-Numbered Digestâ & lodexej 



630 245 FEDERAL REPORTER 

the acts of Congress above referred to and the rules and régulations 
of the Land Department. No further action was taken in regard to 
thèse sélections until the 26th of July, 1906. On that date the General 
Land Office, through the register and receiver of the local land office 
at Pueblo, notified Ghost by letter that a spécial agent of the General 
Land office had made a report to that office to the eiïect : 

"That upon numerous subdivisions embraced in said lieu sélections coal 
crops and eoal measures of varying thlcknesses were found of merchantable 
quality and workable quantity; that such coal cropplngs were well and; 
plalnly to be seen at the date of the sélection." 

The notice further required Ghost to advise the local land office 
within 30 days whether he denied the truth of the charges and desired 
a hearing to défend his entry, stating that his failure to apply for 
the hearing within the time specified would be taken as an admission 
of the truth of the charges against his entry, and that the entry would 
be rejected. In response to this notice, and within the time specified, 
Ghost filed with the register and receiver of the local land office at 
Pueblo a déniai of the truth of the charges contained in the spécial 
agent's report and demanded a hearing in défense of his lieu sélections. 
Pursuant to this demand a hearing was had in December, 1906. Six 
witnesses testified for the government and seven witnesses testified for 
the applicant for the land. The testimony, which was reduced to writ- 
ing, was filed in the local land office, and in March, 1907, the register 
and receiver, after setting out their findings of fact at length, recom- 
mended that the lieu sélections be relieved from suspension and ap- 
proved for patent. Thereafter the entire record, including the findings 
and recommendations of the register and receiver, ail of the testimony,. 
documents, proofs, and briefs submitted at the hearing, were forward- 
ed to the Commissioner of the General Land Office at Washington. 
On the 27th of June, 1908, the Commissioner affirmed the findings and 
conclusions of the register and receiver, and, no appeal having been 
taken to the Secretary of the Interior, directed that patents be issued 
for the lands, which was donc, the patents being delivered on the lOth 
of August, 1908. 

August 8, 1914, the government filed its bill to set aside thèse pat- 
ents, on the ground that the affidavits and proofs offered in support 
of the forest lieu sélection applications, to the effect that the lands 
were nonmineral, agricultural lands, and contained no deposit of coal, 
were false, Jind known to be false by the applicant and those making 
the affidavits at the time the application was made ; that thèse affidavits 
and proofs were made for the purpose of suppressing and concealing 
from the land officers the minerai character of the lands and thus 
fraudulently procuring title thereto ; that the officers of the local and 
gênerai land offices believed and relied upon thèse false and fraudulent 
représentations, and were misled and deceived thereby; and that the 
said officers weré, at ail times prior to the issuance of the patents, ig- 
norant of the minerai character of the lands, and believed that the lands 
were lawfully selected by the applicant, and on account of such be- 
lief, reliance, déception, ignorance, falsity and fraud, and not otherwise,. 
issued the patents. 
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Allen M. Ghost having died, Geneviève G. Whitted, Catherine Hoov- 
er, Charles W. Tunnell, Ada M. Burnham, who claimed some interest 
in the lands, and the City Bank & Trust Company of Denver, as exécu- 
ter of the last will and testament of Allen M. Ghost, were made par- 
ties défendant to the bill. October 31, 1914, the défendants filed a 
joint and several answer, denying specifically every allégation of fraud 
contained in- the bill, and, in paragraphs 12 to 16, inclusive, of the an- 
swer, set forth in détail ail of the facts concerning the acquisition of 
the patents by Ghost, the contest proceedings had in the land office in 
1906, including the findings and décisions of the register and receiver 
of the local land office and of the Commissioner of the General Land 
Office, and then alleged that the questions of fact involved in the hear- 
ing bef ore the L,and Office in 1906 were the same sought to be raised in 
this case, and, as such questions of fact were determined adversely to 
the government, that therefore the question before the court was res 
adjudicata in favor of the défendants, and pleaded such former ad- 
judication as a défense to the bill. 

After the answer was filed, the government moved to strike out par- 
agraphs 13 to 16, inclusive (the plea of res adjudicata), on the ground 
that the matters therein set forth did not constitute an adjudication by 
the Land Department that the lands involved were at the time of the ap- 
proval of the lieu land sélection applications properly subject to ac- 
quirement f rom the government under its public land laws under which 
title to said lands was acquired. This motion was denied. The gov- 
ernment then filed a motion for leave to amend its original bill of com- 
plaint. This motion was also denied. 

August 28, 1916, the cause came on for a final hearing, which re- 
sulted in a decree dismissing the bill, and the government brought 
this appeal. At the final hearing the défendants, in support of their 
plea of former adjudication of the matters in controversy in this suit 
by the officers of the Land Department, ofïered in évidence the notice 
to Ghost of the contest filed against thèse sélections, his déniai of the 
truth of the charges therein, and his demand for a hearing; also a 
stipulation of counsel to the effect that, pursuant to the notice and 
demand for a hearing, a hearing was had; that at the hearing both 
parties were represented by counsel; that the testimony of six wit- 
nesses was taken on behalf of the government and the testimony of 
seven witnesses taken on behalf of Ghost. The défendants also ofïered 
in évidence the findings and conclusions of the register and receiver 
of the local land office, and the décision of the Commissioner of the 
General Land Office affirming the findings and conclusions of those 
officers. It was admitted by counsel for the government in open court 
that there was no appeal in this contest before the Land Office f rom the 
décision of the Commissioner to the Secretary of the Interior. It 
was further admitted that the patents were issued and delivered. 

To meet the évidence offered by the défendants in support of their 
plea of former adjudication, the goverment offered in évidence two 
option agreements for the sale of the land in controversy between 
Allen M. Ghost and one E. B. Sopris. Thèse offers were objected to, 
and the objection sustained. The government then offered the orig- 
inal transcript of the testimony and proceedings had before the Land 
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Office in December, 1906, to which an objection was sustained. It then 
made fourteen offers of proof, the first seven going to the character 
of the land, as to whether or not it was valuable for coal. The eightb 
was an offer to show that at the time of filing thereon, and at the date 
of the hearing, Ghost knew the lands were chiefly valuable for coal. 
The ninth was an offer to show that the option agreements betweeni 
Ghost and Sopris were entered into in furtherance of the unlawful 
purpose of securing the lands. The tenth was an offer to show that 
the patentée procured false affidavits as to the nonmineral character of 
the lands at the time, knowing thèse affidavits were false. The 
eleventh, twelfth, thirteenth, and fourteenth were offers to show that 
the patentée procured false witnesses to testify at the hearing before 
the Land Office as to the nonmineral character of the land. The trial 
court excluded ail of thèse offers and dismissed the bill. 

[ 1 ] The real question sought to be reviewed, as suggested by coun- 
sel for the government in their brief , is the holding by the court below 
that the décision of the register and receiver, based upon the hear- 
ing before the local land office in December, 1906, and the approval 
thereof by the Commissioner of the General Land Office, was in fact 
such an adjudication of the nonmineral character of the lands involved 
as to be conclusive of the issues in the présent case. No formai plead- 
ings were filed in the proceeding before the Land Office, but it is in- 
sisted by the government that the notice to Ghost of the contest and 
his déniai and demand for a hearing narrowed the issues to the known 
character of the lands at the dates of the sélection, and that the dé- 
cision of the Land Department based thereon did not and could not dé- 
termine whether or not the lands in question were, at the date of the 
hearing, properly subject to entry under the lieu land sélection appli- 
cations as noncoal, agricultural lands. That the officers of the Land 
Department did not consider the issues thus narrowed, and confine 
their investigations to the dates of sélection, but, on the contrary, cover- 
ed the entiretime from the dates of sélection down to the date of hear- 
ing, is shown by the record of the proceedings before them. The reg- 
ister and receiver made the f ollowing finding : 

"While the testlmony falls to show that there was any coal or any Indica- 
tions of coal on or adjoinlng said tracts at or before the dates of sélec- 
tions, it also falls to show that any discoveries on the lands or adjacent thereto 
hâve been made since such dates that would classify the lands involved here- 
In as being chiefly valuable for the minerai (coal) contalned thereln, even at 
the date of this hearing." 

And the Commissioner of the General Land Office, reviewing the 
action of the register and receiver upon the entire record, in his opin- 
ion said : 

"The testlmony has been carefully examined and no error found in your 
conclusions. It has not been shown that any of the 40-acre légal subdivisions 
embraced in the sélections are chiefly valuable for coal or that they contain 
any workable deposlts of coal. The testlmony covered the time within the 
knowledge of the witnesses up to date of the hearing." 

Se that, regardless of the language used in the notice, it is perfectly 
clear that the investigation was not confined to the date of the sélec- 
tion, but included the entire time down to the date of the hearing. 
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T'hat being true, and the question whether the land in controversy 
was or was not coal land being a question of fact, the détermination 
of the question by the Land Department, in the absence of fraud, is 
final and conclusive on the courts. United States v. Throckmorton, 
98 U. S. 61, 25 L. Ed. 93 ; Shepley v. Cowan, 91 U. S. 330, 23 L. Ed. 
424; United States v. Primrose Coal Co. (D. C.) 216 Fed. 553. It has 
often been decided that the sufficiency of the proof and the weight of 
the évidence in a contested hearing on the proposition as to whether 
the lands involved are or are not coal lands are matters within the 
jurisdiction of the Land Department, and its judgment thereon is 
final. It would, indeed, be a dangerous doctrine, creating great in- 
security in titles, if the correctness of the action of the Land Depart- 
ment upon a matter decided by it, and over which it had jurisdiction, 
■could, years afterwards, be assailed because of supposed errors of 
judgment upon the sufficiency of the évidence presented to that de- 
partment in a contested hearing. Vance v. Burbank, 101 U. S. 514, 
25 L. Ed. 929. In the case just cited the rule is stated thus : 

"The appropriate officers of the Land Department hâve been constltuted a 
spécial tribunal to décide such questions, and their décisions are final to the 
game extent that those of other judicial or quasi judicial tribunals are." 

In the same case the court f urther said : 

"It has also been settled that the fraud in respect to whlch relief will be 
granted in this class of cases must be such as has been practiced on the un- 
successful party, and prevented him from exhibitlng his case fully to the 
department, eo that it may properly be said that there has never been a 
décision In a real contest about the subject-matter of inqulry. False testimony 
or forged documents even are not enough, if the disputed matter has actually 
been presented to or consldered by the appropriate tribunal. • * • The 
décision of the proper ofBcers of the department is in the nature of a ju- 
dicial détermination of the matter in dispute." 

See United States v. Throckmorton, 98 U. S. 61, 25 L. Ed. 93; 
Steel v. Smelting Co., 106 U. S. 450, 1 Sup. Ct. 389, 27 L. Ed. 226; 
United States v. Primrose Coal Co. (D. C.) 216 Fed. 553. 

In reply to the suggestion made at the argument that the Depart- 
ment of the Interior raised a false issue through a mistaken interpré- 
tation of the law which invalidâtes the plea of res adjudicata, it may 
be said: (1) The issue at ail times before the Land Office was as to 
whether the lands entered were coal lands, and even if we assume 
that the department did limit the scope of the évidence upon this issue 
to the appearance of the lands sought to be entered and that the depart- 
ment erred in thus limiting the scope of the évidence upon the issue as 
to whether the lands were coal lands or not, this fact would not render 
the judgment of the Land Office any the less res adjudicata. To hold 
that a judgment pleaded as res adjudicata could be destroyed by show- 
ing that the court which rendered it erred in the exclusion or admis- 
sion of évidence would be not only to create a court of appeals out of 
every court where a judgment was offered, but destroy the whole 
principle upon which the doctrine of res adjudicata is founded. (2) 
The évidence which the department directed to be taken was in strict 
accordance with its rule as to the détermination of whether the lands 
in controversy were coal lands or not, and this rule was in force when 
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the lands in question were entered and the patents therefor issued. 
The persons entering thèse lands had a right to rely upon this rule, 
and if it can be said that the décision in Diamond Coal Co. v. United 
States, 233 U. S. 236, 34 Sup. Ct. 507, 58 L. Ed. 936, enlarged the 
scope of the évidence admissible for determining whether land is coal 
land or not, that fact could not invalidate the judgment of the Land 
Office rendered prior to the décision in that case or permit a court of 
equity to charge the entrymen of the lands in question with the duty 
of knowing more than the Department of the Interior itself. 

The government having had a full hearing as to the character of the 
lands in controversy in the contest proceeding before the Land Office, 
with opportunity to show, if it could, that the lands were coal lands, 
not subject to entry under the lieu sélections, either at the date of sé- 
lection or at the date of the hearing, we think the trial court rightly 
held that that question was not open to relitigation in the courts. 
Neither do we think that the trial court committed error in denying 
the motion of the government to amend its bill. The proposed amend- 
ment is set out in the record, and an examination of it discloses that 
it bases the right to recovery upon grounds entirely différent from 
those stated in the original bill. The theory of the original bill was 
that the officers of the government had been deceived and had been in- 
duced to issue the patents by false affidavits filed in support of the lieu 
sélections, while in the proposed amendment the right to relief is based 
upon the allégations that the officers of the Land Department were 
induced to issue the patents by (1) false testimony procured by the 
patentée and ofïered at the hearing before the local land officers ; (2) 
because of the misunderstanding by the land officers of the effect and 
purport of the évidence given at the hearing ; and (3) that thèse officers 
acted under a misapprehension of the larid law, especially as to what 
was and what was not évidence that the lands contained coal in mer- 
chantable quantities. 

[2] The rule is toc well settled to require the citation of authority 
that under the privilège of amending a party is not permitted to make 
a new bill. While much liberality of amendment should be shown 
where the bill is f ound defective in proper parties, it its prayer for re- 
lief, or in the omission or mistake of some fact or circumstance con- 
nected with the substance of the case, but not forming the substance 
itself, yet to insert a whoUy différent case, as is attempted by this pro- 
posed amendment, is not properly an amendment, and should not be 
considered within the rules on that subject. 

The testimonv offered by the government at the final hearing ail 
related to matters which were or might hâve been presented to the 
Land Department in the contest proceeding and was properly ex- 
cluded. 

Finding no error in the record, the decree dismissing the bill is 
affirmed. 

STONE, Circuit Judge (dissenting). After the sélection of the 
lands hère involved there was a hearing before the proper department 
officiais. This hearing was based upon a letter frora the department 
to the selector. The only objection raised therein to the sélection was ; 
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"That npon nnmerous subdivisions etnbraced in the above sélections coal 
erops and coal measures of varying tliicknesses were found of mercliantable 
quality and worUable quantity ; that sucti coal croppings were well and 
plainly to be seen at date of sélection." 

This was the only charge the selector was called upon to meet, and 
his déniai thereof made it the sole issue which could properly be con- 
sidered at the hearing. The fmdings of facts and décision of the reg- 
ister and receiver of the local land office clearly stated the scope of the 
issue involved as : 

"July 13, 1906, the Commissioner of the General Land Office directed that a 
hearing be had on the charge of the Spécial Agent, that, 'ùpon numerous subdi- 
visions embraced in the above sélections coal crops and coal measures of 
varying thicknesses were found of merchantable quality and workable quan- 
tity ; that such coal croppîngs were well and plainly to be seen at date of 
sélection.' * * * It is charged in the order of hearing that coal measures 
of varying thicknesses and of merchantable quality and workable quantity 
were found upon said lands and that said croppings were well known and 
plainly to be seen at the date of sélection." 

The affirmation by the Commissioner of the above findings of facts 
and décision also defined the basis of the hearing to be : 

"That upon numerous subdivisions embraced in the above sélections coal 
crops and coal measures of varying thicknesses were found of merchantable 
quality and workable quantity ; that such coal croppings were well and 
plainly to be seen at date of sélection." 

Thus the issue in the department inquiry was simply and solely 
whether at the time of the sélections tliere were évidences of the coal 
bearing quality of the lands to be seen upon the lands themselves. This 
was a false issue raised by the department through a mistaken in- 
terprétation of the law. The only objection of this character which 
the department could properly raise against the sélections was that 
they were coal lands ; and undoubtedly that was the issue it attempted 
to make. But its définition of what it took to constitute coal lands 
within the statute was too narrow. As said by Justice Van Devanter 
in a notable opinion in Diamond Coal Co. v. United States, 233 U. S. 
236, 34 Sup. et. 507, 58 L. Ed. 936: 

"An exposure to the eye of coal upon the particular lands was not essen- 
tlal to glve them a then présent value for coal mluing." 

And again: 

"There is no fixed rule that lands become valuable for coal only through 
its actual diseovery within their boundaries. On the contrary, they may, and 
often do, become so through adjacent disclosures and other surrounding or 
external conditions ; and when that question arises in cases such as this, any 
évidence logically relevant to the issue Is admissible, due regard being had to 
the time to which it must relate." 

A décision of the department upon a matter of law is always re- 
viewable, in the sensé of not being binding upon the courts as res 
adjudicata. Diamond Coal Co. v. U. S., supra; Cosmos Co. v. Gray 
Eagle Co., 190 U. S. 301, 23 Sup. Ct. 692, 47 L. Ed. 1064. It is true 
that a portion of the testimony and some of the findings before the 
department took a wider scope than the presented issue warranted; 
but it is the issue, and not the testimony nor the findings, which de- 



636 245 FEDERAL REPORTER 

5ne the outside limits of the controversy. Lee v. Johnson, 116 U. 
S. 48, 6 Sup. Ct. 249, 29 L. Ed. 570. 

In my opinion, this objection is not met by saying that to permit 
a judgment of the department to be overturned for any error of the 
department in limiting the scope of the évidence would be to destroy 
the principle iipon which the doctrine of res adjudicata is founded 
and turn the courts into tribunals o£ appeal from the department. 
Errors of admission or exclusion of évidence usually deal with the 
materiality or pertinency of the testimony to the issues as made by 
the pleadings. If that were the case hère, so that the only question 
would be one of adjective lavv, then the statement would be patently 
true. This, however, is not an instance of rulings on or scope of 
évidence in any such sensé, but of the scope of the issue to be covered 
by the évidence and to be ultimately decided. 

Nor can it be said, because the department acted in strict accord- 
ance with its rule in force at the time of the hearings, that the entry- 
man is protected. Thèse departmental rules are entitled to much 
considération, because worked out by men who are experts by leam- 
ing and expérience in dealing with such matters (Heath v. Wallace, 
138 U. S. 573, 11 Sup. Ct. 380, 34 h. Ed. 1063); but departmental 
rules cannot supersede congressional enactments. Nor are such rules 
controlling in the particular cases in which they are challenged in the 
courts. A décision nullifying such a rule is not alone the law gov- 
erning future departmental action, but it is equally effective in the 
controversy which gives rise to it. 

For this error of law by the department, the court should hâve de- 
nied the plea of res adjudicata, and heard the case below upon the 
other issues presented by the pleadings. 



STALLO V. WAGNER. 

(Circuit Court of Appeals, Second Circuit. July 6, 1917.) 

No. lï)5. 

1, Apfeax and Ebbor ©=3119 — Revikw — Allowance of Costs in Equitt 

Cases. 

In equlty the matter of imposition of costs is so far wlthin the discré- 
tion of the court of first instance that a decree relatlng to costs alone wlll 
not ordinarily be reviewed in an appellate court, but an appeal lies 
when the decree involves the construction of a positive statute or where 
the question presented arises upon the taxation of costs by the lower 
court In carrying out the decree and mandate of the appellate court in a 
former appeal. 

2. CosTs (g=>189 — Taxable Costs — Oopt ob Stbnogeapheb's Minutes fob Usk; 

or Pabty. 

A copy of the stenographer's minutes of a trial fumlshed to one of the 
parties is not a copy of a paper necessarily obtalned for use on the triât 
within the meaning of Kev. St. § 983 (Comp. St. 1916, § 1624), and a party 
who obtains such copy for hls own convenience and use on the trial of a 
suit In equity is not entitled to hâve the amount paid the stenoi^rapher 

igssFor otber cases see same topic & KBY-NUMBER In ail Key-Numbered Digesta & Indexes 
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therefor taxed under equlty rule 50 (198 Fed. xxxU, 115 C. 0. A. xxxîl), 
which provides for the taxation only of the fee tixed by the court for the 
copy used by the court. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Edmund K. Stallo against Petro E. Wagner, as 
receiver of the Mt. Vernon National Bank. On appeal by complainant 
from orders taxing costs. Reversed. 

See, also, 233 Fed. 379, 147 C. C. A. 315. 

This cause cornes hère on appeal from certain orders of the United States 
District Court for the Southern District of New York, which orders were 
dated respectlvely August 30, 1916, and October 10, 1&16. 

The complainant brought an action in the District Court for an aecountlng 
of certain transactions alleged to hâve been had between complainant and the 
Mt. Vernon National Bank. The trial lasted a week, and 550 pages of testl- 
mony were taken. The transactions involved were somewhat complicated, the 
claims aggregating In exeess of $74,000. A transcript of the daily proceedings 
of the trial made each night by the stenographer was fumished the judge, who 
had requested that a copy of the évidence be submitted to hlm from day t» 
day. Two other copies were furaished, one each to the complainant and de- 
fendant. At the conclusion of the trial a decree was entered, from which both 
parties appealed. When the case reached this court we held that the bill 
was without merit, and remanded the cause, with directions to dlsmiss the 
bill with costs in both courts. Thereupon in due course the défendant served 
a bill of costs with notice of taxation of the same. The plaintiït objected to 
an item for $432.90, which was for the stenographer's fées for the minutes of 
the trial, the item being apparently for the copy of the minutes obtalned for 
the use of the défendant in the conduct of the trial, the plaintifC havlng paid 
for the copies which had been fumished to himself and to the judge. The 
clerk on May 18, 1916, allowed the item to be included in the costs taxed. The 
complainant then moved the court for an order retaxing the costs of the de- 
fendant, and an opinion was rendered on August 30, 1916, reaffirming a previ- 
ous ruling allowing the stenographer's fées to be taxed. Thereafter a motion 
was made for a retaxation, and on October 10, 1916, an order was entered nunc 
pro tune as of June 16, 1916, and the taxation of the item was affirmed. There- 
upon this appeal was taken from the orders. 

Rockwood & Haldane, of New York City (Charles A. Winter, of 
New York City, of counsel), for appellant. 

Barber, Watson & Gibboney, of New York City (Stuart G. Gibboney 
and George M. Burditt, both of New York City, of counsel), for ap- 
pellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
question which counsel ask the court to détermine in this case is wheth- 
er in an equity suit the amount paid by défendant for a copy of the 
stenographer's minutes fumished him for use on the trial can be taxed 
as a part of the costs. The amount involved, $432.90, is not large, but 
the principle is important. 

Costs were not recoverable eo nomine at common law. It is said, 
therefore, that costs can be imposed at least in law cases, only where 
there is statutory authority therefor. Stevens v. Boston Central Na- 
tional Bank, 168 N. Y. 560, 61 N. E. 904; Alger v. Boston, 168 Mass. 
516, 47 N. E. 194; Studwell v. Cooke, 38 Conn. 549; Smith v. Boyn- 
ton, 44 N. H. 529. The Législature may grant the power in gênerai 
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terms to the courts, and thèse tribimals may make rules or orders un- 
der which costs may be taxed. It has been held that the power to do 
this has been granted by Congress. See Tesla Electric Co. v. Scott 
(C. C.) 101 Fed. 524, and cases there cited. We are not, however, con- 
cerned now to inquire as to the power of the fédéral courts to tax 
costs in law cases. For the question hère cornes up in an equity case. 
Nevertheless we observe that in cases at law where the right to tax 
costs is given, the courts hâve held that the stenographer's fées are not 
taxable as "costs" except where the statutes so provide. Kelly v. 
Springfield R. Co. (C. C.) 83 Fed. 183, and cases there cited ; Hughes 
V. Edisto Cypress Shingle Co., 51 S. C 1, 28 S. E. 2; Bringgold v. 
City of Spokane, 19 Wash. 333, 53 Pac. 368; Down v. McGourkey, 
15 Hun (N. Y.) 444. 

It was enacted by 17 Rich. H, c. 6, that the chancellor should award 
damages accordinç to his discrétion against persons bringing vexatious 
and unfounded suits in chancery. And "damages," as used in this stat- 
ute, has been understood as including costs. Since the enactment of 
the statute the power of adjudging costs has become apparently so far 
inhérent in the equity court as to be inséparable from the exercise of 
its judicial authority. It has frequently been said that the power of 
a court of equity to give costs is wholly inhérent in the court independ- 
ent of any statutory authority, and solely according to the conscience 
of the court. 

"This View," It Is said In Street's Fédéral Equity Practlce, vol. 2, § 983, "is 
too radical to be consldered orthodox, but it seems correct to say that the 
power of the equity court to allow costs, though orlginating in statute, has 
become a common principle and incident of its judicial action, so that the 
mère establishment of a court of equity and the endowment of it with judicial 
authority necessarily imports a power in such court to adjudge costs. This 
Idea Is fuUy exemplifled in the history of the subject of costs as dealt wlth In 
the fédéral courts." 

And in section 1994 the same writer says that: 

"No gênerai proposition relating to costs is more thoroughly well settled 
than that in the court of equity costs are entirely withln the discrétion of the 
court. Costs in equity dépend, so it is said, Upon conscience, and upon a full 
and satisfactory vlew and détermination of the whole merits of the case. This 
rule is applied In equity .causes in the Circuit Courts of Appeals as well as in 
courts of first instance. The Imposition of costs in equity is never determlned 
by unbending rules of gênerai application ; and it has been observed that any 
attempt to prépare and enforce Ironclad rules as to costs would more often 
than otherwise lead to injustice." 

Congress has enacted as f ollows : 

"The bill of fées of the clerk, marshal and attorney, and the amount pald 
prlnters, and witnesses, and lawful fées for exempllfications and copies of 
papers necessarily obtained for use on trials in cases, whereby law costs are re- 
coverable In favor of the prevalling party, shall be taxed by a judge or clerk 
of the court, and be included In and form a portion of a judgment or decree 
against the loslng party. Such taxed blUs shall be flled with the papers in 
the cause." U. S. Comp. Stat. 1916, Ann., vol. 3, p. 3223, & 1624; section 983 
of the Revlsed Statutes, p. 184. 

And rule 50 of the existing equity rules (198 Fed. xxxii, 115 C. C. 
A. xxxii) is as follows : 

"When deemed necessary by the court or officer tabing testimony a stenog- 
rapher may be appolnted who shall tal^e down testimony In shorthand and If 
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required transcribe the same. His fee shall be flxed by the court and taxed 
ultimately as costs." 

Are the copies of the stenographer's minutes to be regarded as in- 
cluded in the clause "copies of papers necessarily obtained for use on 
trial"? And does equity rule 50 mean anything more than that the 
fées paid for the copy of the minutes of the stenographer furnished 
to the court shall be taxed, and not the fées paid for the copy furnished 
to either of the parties? 

[1] In equity the matter of the imposition of costs is so far a mat- 
ter within the discrétion of the court of first instance that a decree re- 
lating to costs alone will not ordinarily be reviewed in an appellate court. 
Ganter v. Insurance Co. (1830) 3 Pet. 307, 317, 7 L. Ed. 688; Elastic 
Fabric Co. v. Smith, 100 U. S. 110, 25 L. Ed. 547 (1879) ; Du Bois v. 
Kirk, 158 U. S. 58, 15 Sup. Ct. 729, 39 L. Ed. 895 (1895). But it has 
been held that an appeal lies when a decree complained of involves the 
construction and application of a positive statute involving the allow- 
ance of costs. This was decided by the Circuit Court of Appeals in 
the Sixth Circuit. In re Michigan Central R. Co., 124 Fed. 727, 733, 
59 C. C. A. 643 (1903). This décision was foUowed by the same court 
in Scatcherd v. Love, 166 Fed. 53, 91 C. C. A. 639 (1908). So in 
Blanks V. Klein, 78 Fed. 395, 24 C. C. A. 144 (1896), the Circuit Court 
of Appeals in the Fifth Circuit, while recognizing the gênerai rule 
that an appeal from a mère decree for costs should be dismissed, held 
that, as one item taxed was incurred in the appellate court, it would 
consider the matter. And in Kell v. Trenchard, 146 Fed. 245, 76 C. 
C. A. 611 (1906), the Circuit Court of Appeals for the Fourth Circuit 
entertained an appeal where the sole question presented arose upon the 
taxation of costs by the lower court in carrying out the decree and 
mandate of the Court of Appeals in the former appeal, and which pre- 
scribed that the costs in both courts should be borne equally between 
the appellant and the appellees. It was held that the action of the 
lower court in carrying into eflfect the decree of the Court of Appeals 
was subject to the review of the latter court. 

In the instant case the disputed item is claimed under a statute, and 
also under equity rule 50 which has the force of a statute. The ques- 
tions presented also arise upon the taxation of costs by the lower court 
in carrying out the decree and mandate of this court in the former 
appeal. 

In Prescott & Arizona Central Railway Co. v. Atchison, Topeka & 
Santa Fé R. Co., 84 Fed. 213, 28 C. C. A. 481 (1897), this court through 
Judges Wallace and Shipman held that, where a judgment dismissing 
the complaint "with costs to be taxed" was signed by the judge and 
entered by the clerk, it was a final judgment. '"'Nothing further was 
necessary," it was stated in the opinion, "to a final and complète dispo- 
sition of the action. The circumstance that the costs were not taxed 
and the amount inserted in the judgment is not material. It was es- 
sentially a final judgment." In that case subsequently a more formai 
judgment was entered after the amount of costs had been taxed, and 
the amount of costs as taxed was entered in tlie judgment, and it was 
expressly provided in the judgment that plaintifïs should hâve execu- 
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tion therefor. The practice seems not unconimon where a bill' is dis- 
missed with costs to be taxed, to enter the judgment "dismissing the 

bill with costs ," leaving a blank space which is filled later by 

the clerk who inserts the amount after he has taxed the costs. In so 
doing reliance seems to be placed on section 983 of the Revised Stat- 
utes, p. 184, which has been already set forth in this opinion. 

This practice accords with that in the state courts which hold that 
a judgment for a specified amount and costs is not void as to the costs 
because the amount thereof is left blank, since it may be afterwards 
inserted by the clerk. Calhoun v. Farter, 21 Conn. 526; Linton v. 
Housh, 4 Kan. 535 ; Schroeder v. Boyce, 127 Mich. 33, 86 N. W. 387; 
Young V. Connelly, 112 N. C. 646, l7 S. E. 424; Smith v. Nelson, 23 
Utah, 512, 65 Pac. 485. 

This brings us directly to the question of the right to include in the 
costs the stenographer's fées for copies of the minutes of the testi- 
mony furnished on the trial. 

In Gunther v. Liverpool, London & Globe Ins. Co. (C. C.) 10 Fed. 
830 (1882) District Judge Benedict disallowed an item for stenogra- 
pher's charges, saying: 

"The sum pald the stenographer hy the platntlfC to obtaln a copy of hia 
minutes of the testlmony given on the trial cannot be taxed, because the em- 
ployment of a stenographer was not dlrected by the court, and there was no 
consent to the Insertion of any part of the stenogi'àpher's charges In the 
blU of costs." 

The question arose under the provision of the statute allowing clerks 
to include in the judgment fées for exemplifications and copies of pa- 
pers necessarily obtained for use on the trial. In Wooster v. Handy 
(C. C.) 23 Fed. 49, 59, 60 (1885), the expense of a copy of .stenogra- 
pher's minutes was disallowed by Justice Blatchford, sitting in the 
Circuit Court for the Southern District of New York. The question 
arose under the statutory provision and the suit was in equity. 

In The William Branfoot, 52 Fed. 390, 395, 3 C. C. A. 155 (1892), 
the Circuit Court of Appeals, Chief Justice Fuller writing the opinion, 
held that the amount paid for a copy of the stenographer's minutes 
was properly disallowed by the District Judge. He said : 

"Another item was for money pald for a copy of the ofliclal stenographer's 
notes, obtained for llbelant by hls counsel. This was slmply for convenlence, 
and not a copy necessarily obtained for use on the trial. The item was prop- 
erly rejected." 

In Atwood V. Jaques (C. C.) 63 Fed. 561 (1894), District Judge 
Philips held that the sum paid by the respondent for copies of the 
stenographer's minutes was not taxable, saying: 

"As thèse copies were evidently for the use of the respondent or his counsel, 
they are not ehargeable as costs in the case." 

In Roundtree v. Rembert, 71 Fed. 255 (1896) in the Circuit Court for 
the District of South Carolina, Circuit Judge Simonton said : 

"Another exception is the disallowance of the fee paid for a copy of the tes- 
timony taken de héne esse. By consent counsel on both sides were allowed to 
obtain a copy of the testimony taken in New York. Properly this is no part of 
the costs of the case. The copies were solely for the convenience of counsel. 
In the absence of any agreement that it should be included in the costs, that 
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cannot be done. Counsel for the plaintiffs deny that there was any such agree- 
ment, and no stipulation In wrlting to that effect Is In the record. The ex- 
ception is overruled." 

In Kelly v. Springfield Ry. Co. (C. C.) 83 Fed. 183 (1897), District 
Judge Sage declared that : 

"The expense of copies of testimony is not taxable as part of the costs In 
this district." 

The suit was in equity. 

In Monahan v. Godkin (C. C) 100 Fed. 196 (1900), District Judge 
Seaman affirmed the action of the clerk who had refused to tax for a 
copy of the testimony taken on the trial of an action at law under a 
stipulation obtained by a party for the purpose of preparing a biU of 
exceptions. After citing the statutory provision, heretofore referred 
to, Judge Seaman said : 

"Requirement of a copy of the testimony for the purpose of preparing a 
bill of exceptions is not a requirement for use on the trial as thus deflned. The 
mère fact of a stipulation by the parties to hâve the testimony on the trial 
taken by a stenographer cannot operate to make the expense of a transcrlpt of 
the notes taxable as costs, without express stipulation to that efïect. The 
item was properly rejected." 

In Sedlacek v. Bryan (C. C.) 192 Fed. 361 (1911) District Judge 
Chatfield upheld the action of the clerk in refusing to tax an item paid 
for the taking of testimony upon a. jury trial. In the course of his 
opinion he said : 

"There belng ùo officiai stenographer, one-half of the charges for taking the 
testimony is usually borne by eaeli party, if an exact record is wlshed. In 
case the minutes are written eut, the party securing thèse minutes pays the 
addltional charge for transcribing. Where this haa been done by agreement, 
the successful party taxes his share for taking the testimony against the 
unsuccessful party, and if the unsuccessful party wishes a record for appeal 
he is bound to secure that for himself." 

In not one of the cases cited has the court construed rule 50 of the 
equity rules. In only one of the cases was the question before a Cir- 
cuit Court of Appeals, and in that case the action of the District Judge 
was affirmed, disallowing the stenographer's fee. 

A close scrutiny of the language of the statute, and a careful ex- 
amination of the décisions, leaves us in no doubt as to how we ought 
to décide the questions involved. This court adjudges : 

[2] 1. That a copy of the stenographer's minutes of a trial furnish- 
ed to one of the parties is not a copy of a paper necessarily obtained 
for use on the trial within the meaning of section 983 of the Revised 
Statutes. In reaching this conclusion we adhère to what was said by 
Chief Justice FuUer in The William Branfoot, supra. 

2. That a party who obtains for his own convènience and use oh the 
trial a copy of the stenographer's minutes is not entitled to hâve the 
amount paid the stenographer therefor taxed under equity rule 50. 
Under that rule the amount paid to the stenographer which can be 
taxed is the fee fixed by the court for the copy used by the court. It 
does not include the amount expended by one of the parties for a 
copy obtained simply for his convènience at the trial. Whether it 
would include the cost of a copy obtained after trial and for the pur- 
245 F.^l 
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pose of preparing the case for argument in this court upon an appeal 
is not before us and is not decided. If the purpose of that rule was 
to change the existing law so as to confer upon a party to the action 
a right to tax for acopy of the minutes furnished him for use at the 
trial, the intention would hâve been clearly expressed, and would not 
hâve been left to be inferred from doubtful language. 

No doubt the transcript of the testimony obtained by the défendant 

■ was convenient for him to hâve. Whether it was necessary for him 
to hâve it is quite another matter. It does not f ollow that it was "nec- 
essary" and taxable because it was convenient. See Hoyt v. Jones, 31 

, Wis. 389; Mark v. City of Bufïalo, 87 N. Y. 184; Bathgate v. Irvine, 
126 Cal. 135; 58 Pac. 442, 77 Am. St. Rep. 158. . 

The District Court erred in refusing to strike from the bill of costs 
the item of $432.90 alleged to hâve been paid by the défendant for a 
copy of the stenographer's minutes. The orders appealed from are 
reversed, with the costs of this appeal, and the District Court is di- 
rectedthat the said costs should be allowed in réduction of the judg- 
ment docketed. 



THOMAS V. ANDERSON et al. 

(Circuit Court of Appeals, EIghth Circuit. August 20, 1917. Rehearlng 
' Denied Becember 3, 1917.) 

No. 4729. 

1. WiLLS <S=>513 — OONSTEUCTION — DESIGNATION OF DïTVISEœ. 

A devise and bequest of tlie reslduary property of a testatrlx "to 
my executor, William E. lliomas, to convey, baTgain, sell, distrlbute or 
dispose of as he may choose or isee fit to do with, followlng as nearly as 
' may be possible for him to do, any Instructions, directions or requests that 
I may hereafter * * * make or Tequest," construed In connection 
with another clause maklng a separate devise to "my nephew, WUliam 
H Thomas," without restrictions, fceZd hot a gift to the devisee in his 
prlvate capaclty, but as executor In trust for such purposes as the testa- 
trlx might thereafter designate. 

2. WrLLS <S=»513 — Construction— Dbvisœ to Exectjtob — Pbesximption. 

It Is a cardinal rule that a devise of property to an executor Is pre- 
sumed to be given to hlm In trust, and not privately, and, iri order to 
justify a court In reachlng a Contrary conclusion, there must be language 
In the will whlch dearly expresses such an intent. 

3. WiLLS <è=»862— Estâtes in TâTJSi>*- Effect of Failuee of Tstjst. 

Where a reslduary estate is d^vised to the executor in trust, but the 

. testator fails to designate the beneflciaries of the trust, It wlll be treated 

as Intestate property, and dlsposed of as If no such will had been made. 

Appeal from the District Court of the United States for the Western 
District of Missouri ; Arba S. Van Valkenburgh, Judge. 

Suit iin equity by Harry Andersen, William C. Michaels, as adminis- 
trator of John Andersen, deceased, and William C. MichaelSj-as ad- 
ministrator of Mary Anderson, deceased, against William E. Thomas, 
as executor of the will of Mary Thomas Piper, deceased, and William 
Ew Thomas individually. Decree for complainants, and défendants 
appeal. Affirmed. 

®=>For othér cases see same topic & KBY-NUMBER In ail Key-Nurabered DlgesU & Indexes 
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A. N. Gossett, of Kansas City, Mo., for appellant. 

William C. Michaels, of Kansas City, Mo. (Delbert J. HafF, Edwin 
C. Meservey, and Charles W. German, ail of Kansas City, Mo., on the 
brief), for appellees. 

Before SANBORN and HOOK, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. This suit is brought by plaintiffs to 
compel défendant as exécuter to account to them for their share of 
the residuary estate of Mary Thomas Piper, deceased. The défendant 
in his answer claims that the residuary estate by the will of the testa- 
trix is left to him personally, and not as executor. The suit has been 
in this court before. 223 Fed. 41, 138 C. C. A. 405. The défendant 
whose présence defeated jurisdiction then was dismissed whert the case 
was returned to the lower court. Upon the second trial a decree was 
entered in favor of plaintiffs, and défendant appeals. 

The défendant offered paroi évidence which he thought tended to 
support his side of the controversy. The trial court at first received 
it, but later struck it out, and that ruling is one of the matters com- 
plained of. We think the ruling was right, but do not consider the 
question important. We hâve examined the évidence and agrée with 
the trial court that it does not f urnish substantial aid in the décision 
of the matters that are controlling. 

[ 1 ] The controversy turns upon the twenty-ninth article of the will 
which reads as follows: 

"Twenty-Nlnth. Ail the rest, residue and remainder of my property both 
real and personal that I may own or possess at the tlme of my death, Igive, 
devise and bequeath to my exécuter, William B. Thomas, to convey, bargain, 
sell, distribute or dispose of as he may choose or see fit to do with, foUowing 
as nearly as may be possible for him to do, any instructions, directions or re- 
quests that I may hereafter give, make or request." 

The question to be decided is whether under this paragraph William 
E. Thomas takes the residuary estate personally for himself , or in trust 
as executor. 

It would not be true to say that the question could be answered 
clearly, either from reading the will or reading the will in connection 
with the oral évidence. The real intent of the testatrix is still dark 
and obscure. 

What are the f actors from which the inf erence one way or the other 
must be drawn ? The principal ones are f ew. Those in favor of the 
plaintiffs, and which the trial court thought prépondérant are thèse : 

1. The testatrix in the seventh paragraph of her will had already 
given a separate bequest to William Ë. Thomas of one-tenth of her 
real property, valued at $100,000. If she meant him to hâve everything 
except what she specifically devised to others, why did she not leave 
this spécifie bequest to be embraced as a part of the residuary estate ? 
It will be noted that the twenty-ninth paragraph by its language em- 
braces both real and personal property. 

2. In making the bequest in the seventh paragraph the author of 
the will spoke in unmistakable terms. There is no doubt that she in- 
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tended the one-tenth there referred to to belong to défendant person- 
ally. She makes no référence that clouds this meaning. She speaks of 
him there, net as her exécuter, but as her nephew. She adds no words 
in which she attempts to tell what powers William E. Thomas may 
exercise over that property. She evidentljy reeognized clearly that, 
if it was to be his privaté property, he could exercise ail the powers 
with respect to it possessed by any owner. 

3. But in the twenty-ninth paragraph she does not speak of William 
E. Thomas as her nephew. She speaks of him as her executor, and 
the plaihtiffs urge that when she uses that term she uses it not simply 
to identify William E. Thomas, but uses it to indicate the capacity in 
which he is to take the residuary estate. It is certainly impressive 
that when she intends him to take privately, as she clearly does in the 
seventh parag'raph, she reîers to him as "my nephew, William E. 
Thomas." If it is her purpose that he shall take privately as to the 
residuary 'éstate devised in the twenty-ninth paragraph, why does she 
use the words "my executor," which on their face are words of trust? 
To be sure, it is possible to say that she usëd them simply as terms to 
identify the William E. Thomas to whom she was referring. But the 
fact that She uses a term, when she is giving to him in his private ca- 
pacity, which implies no trust, and uses the term "executor," whicH 
does imply a trust, when she is disposiilg of the residuary estate, is one 
of the factors which tend to show her purpose that he should take the 
residuary estate as executor, and not privately. 

A. Evefy "woré that follows the name WilHani E. Thomas in the 
twenty-ninth paragraph militâtes against the infereftce that the testatrix 
was 'giving the residuary estate to Mr. Thomas in his private capacity. 
If we sélect the terms "convey" "bargain," "sell," "dispose of as he may 
choose or see fit," ail of that language beçomes mère surplusage, if the' 
residuary estate was given to him as his private property. Every own- 
er of private property has the right to exercise ail those powers with 
respe:çt to it. It is only those who are acting in a trust relationship who 
neeiï to hâve such powerâ specifically grahted to them. If we tàke the 
other term, "distribute," that is clearly a word of trust, indicative of an 
act to be performed by William E. Thomas as executor, and not as a 
private individuaî. 

- S. If we take the concTuding words of the paragraph, "foUowing 
as nearly as may be possible for him to do any instructions, directions 
or requests that I may hereafter give, make or request," thèse are un- 
mistakably words of tirust inconsistent with a pui'pose to conf er upon 
William E. Thomas an absolute private ownership of the residuary 
estate. 

[2] 6. Finàlly, it is a cardinal rulë, well established by authority, 
that a devise of property to an executor is presumed to be given to 
him in trust, and not privately, ând in order to justify a court in reach- 
ing a contrary conclusion there must be làngiiage in the will which 
clearly expresses such an intent. The best that can' be said of this 
will is that there is some language in it supporting such an inference. 
It cannot truthfully be said that that inference is made clear and plain. 

Let us now turn to the factors which it is daimed point to the con- 
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clusion that the residuary estate is given to William E- Thomas in his 
private capacity. 

1. Chief of thèse is that the twenty-ninth article fails to specify the 
beneficiaries of the trust, or the terms upon which the trust is to be 
performed. In other words, the trust, if the property was in fact. 
given in trust, is not expressed in the will, but is left to directions 
thereafter to be given by the testator, and which she failed to give, 
and for that reason the trust must fail. The défendant, therefpre 
invokes the rule that the will must be construed so as to dispose of the' 
entire estate. He properly urges that when a person makes a will the 
mère exécution of the instrument necessarily imports a purpose to 
dispose of the entire estate by means of the instrument. McMahan 
V. Hubbard, 217 Mo. 264, 118 S. W. 481. If it be ruled, as the trial 
court decided, that William E. Thomas took the residuary estate in 
trust, still the court is compelled to adopt the conclusion that the au- 
thor of the will did not in fact make a.valid disposition of the residuary 
estate because the trust is so indefinite that the court cannot perform it 
without writing into the will language which shall define both the bene- 
ficiaries and the shares which they shall hâve. 

2. Défendant urges that the words which immediately follow his 
name are used for emphasis to express the intent that William E. 
Thomas is to hâve the property absolutely, and exercise with respect 
to it the powers of an absolute owner. 

3. The last clause, according to defendant's view, siniply expresses 
a pious confidence of the testatrix in the relative of whom she was 
most fond. It was not intended to qualify the; absoluteness of the 
devise of the residuary estate, but is a spécifie expression of axontrary 
purpose. At the time of signing her will thç testatrix kne\y of no de-, 
sir,ed benefaction which she had no|: made. If anything of.that nature 
should occur to her, she would tell her trusted kinsman to whom she 
had left the residuary estate, and, instead of adding a codicil to lier 
will, would leave it to him to carry out her wish. She wrote this ex- 
pression of her confidence in immédiate relationship to her most gên- 
erons gift to William E. Thomas, not only as an expression of that 
confidence,, but that it might hâve an association which would be most 
impressive upon his memory after she was gone. Viewed m that light, 
instead of expressing a purpose that the residuary estate should be held 
upon an indefinite trust, the last clause indicates the clear purpose of 
the testatrix that the residuary estate was left absolutely to William E. 
Thomas,' with a purpose to trust to him personally to carry but any 
new wish that should occur to the, testatrix after the. signiiig of her 
will. 

There are several minor considérations upon both sides which are 
referred to in the briefs, but which are not*ôf sufficiént importance to 
require separate discussion. We thînk we hâve presènted the rea) con- 
trolling éléments. 

[3] After the most careful considération and weighipg of thèse élé- 
ments in the light of the entire will, and also examining the oral évi- 
dence which the trial court struck out, we hâve i-eached the conchision 
that the trial court correctly ruled that défendant took the resid"^''y 
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estate in hîs trust as executor, and riot beneficially. The trust itself 
fails because it is too indefinite for enforcement. That leaves the resid- 
uary estate to be disposed of as if no will had in f act been made. The 
décèdent having failed to displose of it by her will, the law takes hold 
of it, and disposes of it as if no will had been exècuted. That course 
is adopted, not as a matter of choice, but as a matter of neeessity. 

There hâve been too many instances in which such trusts hâve failed, 
and the courts hâve been compelled to dispose of the residuary estate 
as if no will had been made, to justify ils in reaching the conclusion 
which the défendant urges, and upon which his case largely rests. It 
would serve no good purpose for us to do again what has been so 
oîten donc by courts, révièw the authorities and restate the particular 
features tfiat hâve led judges, in interpreting wills similar to the one 
hère involvèd, to adopt one tonclusion or the other. Every will pré- 
sents jts owti problems. The question to be decided is not a question of 
law, but a mixed inf erence of law and fact. It is akin to the question 
that is ever recurring in patent cases as to whether a patent discloses 
inventive genius or is only the resuit of méchanical skill, or the question 
in négligence cases whether a party exercised or failed to exercise rea- 
sonable care. Each case rests upon its own facts, and the court best 
performs its duty when it sets forth, as we bave tried to do, the con- 
sidérations which impelit ta the décision reached. The cases which 
présent the closest analogies to the présent one are the following: 
Christman v. Rbesch, 132 App. Div. 22, 116 N. Y. Supp. 348; Ingram 
V. Fraley, 29 Ga. 553 ; McCurdy's Appeal, 124 Pa. St. 99, 16 Atl. 626, 
10 Am. St. Rep. 575; Briggs v. Penny, 3 De Gex & Sm. 525; 
Schmucker's Estate v. Réel, 61 Mo. 592 ; Condit v. Reynolds, 66 N. J. 
Law, 242,= 49 Atl. 540; Davison v. Wyman, 214 Mass. 192, 100 N. E. 
1105; Gross v. Moore, 68 Hun, 412, 22 N. Y. Supp. 1019; Hughes 
V. Fitzgerald, 78 Gônn. 4, 60 Atl. 69'i, 

The decree is affiriried. 



ROSBNFBLD v. SCOTT, OoUectOr of Internai Revenue. 
(CiïéUlt Court of Appeaïs, Nlnth Circuit. Aiigust 6, 1917.) 
No^ 2?4i3. ' 
Intkbnai. Revenue i8r=>S— ^Wab RBVEM.tJB Tak — Vested iNTEEESts— "Contin- 

OBaS?:, BENEFICIAI. INTKBEST." 

Ùnder the will of à testator, livho dled ih May, 1902, leasing a fund in 
,tlie hands of trustées, iheincomé of which was to be paid for il years 
to beneficiài!les namediWho were then tJo recelve the principal, If llving, 
the interest of such beneflciarles in the fund, beyond that In the income for 
the trust period of 11 years,,, was a contingent bénéficiai interest, which 
did not become vested pfior.to July 1, 1902, wlthin the meanlng of Act 
June 27, 1902, c. 1160, § 3, 82 Stat. 406, affd under such act ahy tax paid 
thereon under War Revenue Act'Jline 19, 1898, c. 448, 30 Stat 448, § 29, 
is recoverable. '■ 

In Error to the District Couj[;t of the United States for the Second 
Division of the Northern District of California; Wrri. C. Van Fleet, 
Judge- ' ' 

^=3For otlier cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Action by Henry Rosenfeld, as sole surviving trustée of the trust 
created by the will of John Rosenfeld, deceased, against Joseph J. 
Scott, Collector of Internai Revenue, to recover taxes paid under Act 
June 13, 1898. Judgment for plaintiff, who brings error. Reversed. 

For opinion below, see 232 Fed. 509. 

Marshall B. Woodworth, of San Francisco, Cal., for plaintifï in 
error. 

John W. Preston, U. S. Atty., and Annette Abbott Adams, Asst. U. 
S. Atty., both of San Francisco, Cal., for défendant in error. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge. John Rosenfeld died on May 28, 190?. 
He left Personal property in the state of California. His will provided 
for the création of a trust fund out of this property for the benefit 
of his six chiidren, and appointed trustées to administer the trust, the 
income of which was to be paid by the trustées to the beneficiaries 
for a period of 11 years. The will further provided: 

"At the end of the sald period of eleven years, or upon the âeath of the 
last surviving of my said chiidren, whichever shall flrst ocCur, then the 
vyhole of the trust property remaining on hand shall be distributed in equal 
shares among my six chiidren." 

The six legacies mentioned in the will were assessed by the then 
collector of internai revenue upon the theory that under the provisions 
of the War Revenue Act of June 13, 1898 (30 Stat. 448), as amended 
by the act of March 2, 1901 (31 Stat. 940, c. 806), as amended by the 
act of April 12, 1902 (32 Stat. 96, c. 500), thèse legacies had become 
vested in gross in possession and enjoyment prior to July 1, 1902, and 
the taxes thereon were not refundable under the provisions of section 
3 of the act of June 27, 1902 (32 Stat. 406). Each legacy was as- 
sessed at the clear value of $57,955.55, and the tax assessed on each 
legacy was $652.15. The taxes were paid by the trustées under pro- 
test, and a suit brought to recover the amount so paid. The court be- 
low held that the legacies were contingent beneficiary intei;ests, and not 
vested, and rendered judgment for the plaintiffs, on the authority of 
Vanderbilt y. Eidman, 196 U. S. 480, 25 Sup.Ct. 331, 49 L. Ed. 563, 
and the décision of this court in Lynch v. Union Trust Co., 164 Fed. 
161, 90 C. C. A. 147, and other cases. The défendant brought the 
case hère on a writ of error. 

In the later case of United States v. Fidelity Trust Co., 222 U. S. 
158, 32 Sup. Ct. 59, 56 L. Ed. 137, it was held by the Suprême Court 
that a legacy of property in trust to a trustée, who was to pay the net 
income to the legatee in periodical payments during the latter's life, 
was not a contingent interest, but a vested estate for life, and was as- 
sessable, under the War Revenue Act of June 13, 1898, upon its value 
ascertained by the aid of mortuary tables. This court, foUowing the 
décision of the Suprême Court in United States v. Fidelity Trust 
Co., supra, held that : 

"The rlghts of the beneficiaries to reeeive the Income of the legacies were 
rlghts which were vested at the time of the assessments which were made 
thereon, and were subject to the war revenue tax, and assessable, not upon 
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the gross amount of the legacies, but upon the value of the rights to recelvo 
the annual income." 

The judgment was accordingly reversed, and, as the pleadings in 
the casé did not presentthe précise issue as it had been 4eveloped, 
leave was given to the parties to amend the pleadings, and for f urther 
proceedings. Muenter, Collector, etc., v. Union Trust Co., 195 Fed. 
480, 115 C. C. A. 390. The case golng down for such f urther proceed- 
ings, the pleadings were amended, and the case again heard. tJpon the 
second trial the court held that the vested right of each legatee was the 
income for life, for the reason that under the terms of the will the 
beneficiaries would hâve and enjoy the income, not only during the 
trust period of 11 years, but thereafter during their lives by the vest- 
îiig in them of the corpus of the legacy at that time. 

A clear understariding of the law upon which this controversy turns 
will aid very materially in its solution. Section 29 of the War Reve- 
nue. Act of June 13, 1898 (30 Stat. 448) required: 

"That any person or persons having In charge or trust, as admlnistrators, 
executors, or trustées, any legacies or dlstrlbutlve sharés arislng from Personal 
property, * • * passing, after the passage of this act, » • • shall be, 
aad hereby are, made subject to a duty or tax to be paid to the United 
States as foUows." 

Section 30 of the act provided that : 

"Bvery executor, admlnlstrator, or trustée" having in charge or trust any 
legacy or dtstrlbutive share as aforesaid shall notify tie collector or deputy 
collector of the district whére the décèdent last resided of such legacy or dis- 
t4butlve share, the name« of the persons entitled to any bénéficiai Interest 
thèrein, shall make and render to tbe collector a schedule, list, or statement of 
the amount of such legacy or distrlbutive .share, glving the cleàr value of such 
Interest, and shall pay the tax assessed thereon to the collector, whose réceipt 
therefor "shall be sufflcierit évidence to éntltle such executor, admlnlstrator or 
trustée to be credlted andallowed such payment by any court empowered io 
décide upon and settla ail accounts of executors and admlnistrators." 

Section 3 of the act of June 27, 1902 (32 Stat. 406), provided for the 
refundirig to executors, administrators, or trustées who had paid 
this 'tax "so lïïuch of said tax as may hâve been coUected on contingent 
bénéficiai interests which shall not hâve become vested prier to July 
1,1902." It was f urther provided : 

"And no tax shall hereafter be assessed or Imposed Under said act approved 
June 13, 1898, upon or in respect to any contingent bénéficiai interest which 
shaU not become absolutely vested In possession or enjoyment prlor to said 
July 1, 1902." 

Section 29 of the act of Juné 13, 1898, with ail of its amendments, 
had already been l'epealed by the act of April 12, 1902 (32 Stat. 96), to 
take effect July 1, 1902. Section 3 of the Refunding Act (Act June 
27, 1902) was added to the bill in the Senate on June 17, 1902 (Cong. 
Record, vol. 35, p. 6935). Upon the retum of the bill to the House for 
concurrence, Mr. Payne, chairman of the committee on ways and 
means, said : 

"The thiid section, whîoh is the second amendment of the Senate, as num- 
bered, provides for a refund of thetax collected on contingent benéficlaty in- 
terest In legacies taxed by the law, and also repeals it upon any future con- 
tingent beneficlary intei-est after the Ist of July. The Internai Revenue Corn- 
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mîssioner has lately decided that the tax under the law must be exacted on 
contingent beneficiàry Interests although they take effect on the Ist of July 
and become vested after that date. As we hâve repealed ail thèse legai^y 
taxes, the committee thought It fair and just to repeal this part of it, and 
not to require those who recelve legacies which are to be pald after the Ist 
of July — some of them 20 and 30 years from now— to be taxed on those lega- 
des, and not to require trustées and executors to pay such tax." Cong. Rec- 
ord, vol. 35, p. 7087. 

The words "which shall not hâve become vested," in the first para- 
graph above quoted from the act of June 27, 1902, hâve been declared 
by the Suprême Court to hâve the same meaning as "absolutely vest- 
ed in possession or enjoyment" in the last paragraph above quoted. 
United States v. FideHty Trust Ce, 222 U. S. 158, 159, 32 Sup. Ct. 
59, 56 L. Ed. 137. 

When John Rosenfeld died on May 28, 1902, his executors became 
charged with the trust of administering the legacies provided in his will 
for the term of 11 years, provided some one of his children therein 
named should so long survive; otherwise, the trust was to terminate 
upon the death of the last surviving of his said. children. The trust 
might continue, under this provision, for the period of 11 years. It 
might be less, but it could not continue for any longer term. 

The statute required the executors to pay the tax on the legacies 
placed in their hands as trustées by the will; that is to say, a tryst 
to continue for a period of 11 years. This was the légal unit of their 
right and duty. They were not required to pay a tax for any longc^n 
or différent period, or for any other or différent unit of right and duty. 
but, aside from this limitation contained in the act of June 13, 1898, 
the Ref unding Act expressly provides for the repayment to the execu- 
tors of "so much of said tax as may hâve been collected on contingent 
bénéficiai interests which shall not hâve become vested prior to July 
1, 1902" ; that is to say, absolutely vested in possession or enjoyment. 

The tax not authorized to be ref unded by the act of June 27, 1902, 
was the tax paid by the executors> administrators, or trustées, which 
had become absolutely vested in possession or enjoyment prior to July 
1, 1902. It is conceded by the plaintiffs in error that upon the de,ath 
of John Rosenfeld on May 28, 1902, a trust became vested in the trus- 
tées for his six children, the income of which was to be paid by the 
trustées to the beneficiaries for the period of 11 years. The clear val- 
ue of said interest has been ascertained by the aid of mortuary tables, 
and found to be the aggregate sum of $20,313.62, and the amount of 
the tax on each legacy to be $152.35, or $914.10 for the six legacies. 
The tax actually paid by the trustées under protest upon the gross 
amount of the legacies was $4,062.90. Deducting fropi this gross 
amount the sum of $914.10, conceded by the plaintiff in error to be due, 
and a tax of $150, not hère in controversy, leaves the sum of $2,998.80 
as the amount of the refund claimed by the plaintiffs in error in this 
action, together with interest and costs. 

The défendant in error contends, on the other hand, that the vested 
right of each legatee was an income for life, for the reason that when 
the period of 11 years shall hâve passed the legatees wil). become vested 
with the corpus of the estate, the équivalent of an income for life ; 
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that the value of such ^i éstate for life has been àscertained by mor- 
tuary tables, and has been found to be $2,480.71, which he daims he 
is entitled to retain, and; that the judgment in favor of the plaintiflE in 
error should be the différence between that sum and $4,062.90, or the 
sum of $1,432.19, with interest and costs, instead of $2,998.80, with 
interest and cbsts, as claimèd by the plàintiff in error. 

This question we think was determined by the Suprême Court in 
Vanderbilt v. Eidman, 196 U. S. 480, 25 Sup. Ct. 331, 49 !.. Ed. 563. 
In that case the Circuit Court of Appeals for the Second Circuit cer- 
tified certain questions to the Suprême Court concerning the taxation 
of certain interests provided for in the will of ComeHus Vanderbilt in 
favor of his son Alfred G. Vanderbilt. The w^ill gave the residue of 
his estate to his executors, to be held in trust for the support, main- 
tenance, and éducation «f his son, and to accumulate any surplus in- 
come, and pay the accumulation to his son when he should arrive at 
the âge of 21 years, and thereafter to pay him the net income of the 
estate until he should arrive at the âge of 30 yeafs, when he was to be 
put in full possession of one-half of the estate. The tiet income from 
the remain der was to be paid to him thereafter until he should arrive 
at the âge of 35, when he was to receive the rest of the estate. At the 
time of the death of Cornélius Vainderbilt his son, Alfred G. Vander- 
bilt, was between 22 and 23 years of âge. The period of the trust prior 
to the son Alfred arriving at the âge of 21 years had passed, but there 
remàined four sepàrate and distinct units of trust in the residuary es- 
ta:te : (1) His right to receive the income from the entire residue until 
lie became 30 years of âge ; (2) his right to receive one half of the 
principal of the reSidue upon becoming 30 years of âge ; (3) his right to 
receive the income from the other half of the residue until he became 
35 years of âge ; and (4) his right to receive the principal of the other 
half of the residue upon readiing the âge of 35 years. Were ail thèse 
bénéficiai interests absolutely vestëd in possession or enjoyment prior 
to July 1, 1902? The Suprême Court stated the fundamental question 
as foUows: 

"Whilst the questions, apparently, 'présent distinct matters, yet tinâerlying 
and involved In theni ail is tlie fundamental considération whether the 
burde.a imposed by the War Revenue Act was confined to the interest of which 
AJfred G. Vanderbilt had the bénéficiai right of immédiate enjoyment, or 
whether that burden also bore upon the right to the residue which Alfred G. 
VanderbUt might possess or; enjoy in the future, If he lived to the âges speci- 
fled In the wlll,. upon the théory that the right so to possess or enjoy in the 
future was technlcally '^îested." 

Atid answering this fundamental question, as well as the questions 
propounded, the court said : 

"That there was no authorlty under the àet of 1898 for taxing the interest 
of Alfred G. Vanderbilt, gl*eû hlni by the residuary clause of the will, con- 
ditioned onhjs àttaining the âges ùt 30 and 35 years, respectively." 

In United States v. Fidelity Trust Co., 222 U. S. 158, 160, 32 Sup. 
Ct. 59, 60 (56 L. Ed. 137) the Suprême Court referred to this case of 
Vanderbilt v. Eidman with this observation : 

It "concerned a llfe estate in remainder, which, whether the remainder was 
technicially vested or contingent, • ♦ * was not in • • • possession 
or enjoyment" 
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Applying that construction of the statute to the présent case/iwe 
must hold that the life estâtes werè contingent bénéficiai iriterests, arid 
wëre not vested in possession or enjoyment prior to July 1, 1902, and 
that there was no authority to assess and collect a tax from the trus- 
tées o£ the estate of John Rosenfeld with respect to any right or inter- 
est of the legatees in that estate, except the présent right to receive the 
income from the estate for the period of 11 years. 

The judgment is reversed, with directions to the court below to 
enter a judgment in favor of plaintiffs for $2,998,80, with interest and 
costs. 



PRODÙCERS' OIL CO. v. UNITED STATES et al. 
(Circuit Court of Appeals, Blghth Circuit. June 6, 191T.) 
No. 4603, . , 

EeCEIVEES <^=>16 — CONIXICTING OlL Leases — RIOHT TO RïXIKP; 

In a suit bythe United States, on behalf of the Oreek Nation, for the 
cancellatlon of oll and gas leases authorlzed by the state of Oklahoma 
and Involving ownershlp of the bed of the Cimarron river, by stipulation 
of parties the lessees were permltted to continue opérations, and a ré- 
ceiver was appôinted to collect and hold the royalties for the beneflt at 
the prevailing party. Intervener, as lessee of land of an Indlan allottfie 
on the river, claimed ownershlp of a portion of the bed in hls lessor ad- 
vèrsely to both parties. Held, that the receivership between the original 
parties was not adéquate to protect Intervener's rights pendlng the liÛ- 
gatlon, and that, whlle not entitled to an Injunctlon to restrain opération 
by the state's lessees because of other facts, it was entitled to protection 
by bond, or by the impounding of the net proceeds of such opérations wi 
that portion of the river bed claimed by It. 

Appeal from the District Court of the United States for the E^stem 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Suit in equity by the United' States against lessees of the State of 
Oklahoma. The Producers' Oil Company, intervener, appeals from an 
order denying a preliminary injunction. Reversed. 

P. B. Dillard, of Tulsa, 0kl., and Burdette Blue, of Bartlesville, 0kl. 
(F. W. Dillard, of Tulsa, 0kl.. and A. L,. Beaty, of New York City, 
on the brief), for appellant. 

W. P. McGinnis, Sp. Asst. U. S. Atty., and R. C. Allen, both of 
Muskogee, 0kl., and W. A. Ledbetter, of Oklahoma City, 0kl. (D. H. 
Linebaugh, U. S. Atty., and James C. Davis, Assistant to Creek Na- 
tional Attorney, both of Muskogee, Okl., on the brief), for appellees. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

HOOK, Circuit Judge. This is an appeal by the Producers' Oil Com- 
pany from an ôrder denying it a preliminary injunction. The brarich 
of aie case in which it was taken involves the title to the bed of the 
Cimarron river, in Creek county, Okl., adjacent to a tract of upland al- 
lotted to Mabel Dale, a member of the Creek Tribe of Indikns, and 
the right to extract oil and gas therefrom. There are three àets of 

â=:3For other cases see same toplc & KBT-NUMBER in aU Key-Numbered Dlgests & Indexes 
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claimants: (1) The United States, on behàlf of Ûit Creek Nation ; (2) 
the State of Oklahoma and Frank. Brown, its lessee; ànd (3) the appel- 
lant, as lesisee of Mabel Dale. Thé land in question is within the limits 
of thegrant of August 11, 1852, by the United States to the Greek Na- 
tion of Indians in fulfjllment of the treaty of February 14, 1833 (7 Stat. 
417). 

The United States asserts that the Gimarron river is nonnavigable, 
that the land surveyed and allotted to Mabel Dale stopped at high\vater 
mark, and thàt the adjacent riveribed, not having been surveyed or em- 
braced in the allotment, remained the property of the Creek Nation. 
It also daims that, even if the river were a navigable stream,still the 
bed thereof would bave passed to the Creek Nation by the grant of 1852, 
and that it was not held Ih trust for the future state of Okîahoma. The 
State of QklahQma and its lessee, Frank Brown, daim the riAfçr is navi- 
gable, and that upon the admission of the state into the Union it suc- 
ceeded to the légal title to the bëd, àccording to the f amiliar rule, and 
was exdusively authorizedito lease it for the extraction of oil and gas. 
Thë appéliant, the= Producers' Oil Company, clairns the' river is non- 
ttavi^bje, and that,' though the survey lines of thé Màbel, Dale allot- 
içnent iiiearider the bank, her title, including that of appellaht, her lessee, 
extends to the thcead of the stream, and embraces the part of the bed 
iri which Frank Brown is operating. ti , , 

.' :The main -àùit was brùUghtby. the United States Deceniber 27, 1913, 
ph behalfof thé Creek Nation, to cancel various oil and gas leases of 
ithe river bed,- executed under the ^uthority of the state of Oklahoma, 
and to enjoin the lesseés from operating under them. On the same 
iday the state and its commissioners of the land office intervened in the 
suit and asserted title in the 'state djid the vâlidity bf the lèases. Three 
days later, pur suant, to a stipulation between covnsel for the United 
States and for the commissioners ofjthe land officeof the state, an order 
:was entered appointing a committee of iwo persons representing the 
parties to the stipulation to superinténd thé opérations under the state's 
leases, and also appointing a receiver to coUect the royalties and to 
disburse thepi under the orders of the court to the party adjudged own- 
er of the, river bed. .Tliedeases provided for royalties of 29 percent. 
of the production. The excess production over the royalties was to be 
,;j;etained by the; state's lessees» as their own property. About a year 
later, January 16, 1915, the appellant intervened for the protection of 
its rights uridef.the lease froiii Mâbel Dale. That lease provided for a 
royalty to.her of one-eighth of; ^coproduction. The appellant applied 
for a prelirninary injûnction restraining the state's lessees from operàt- 
ih^in the river bed adjacent-tohèi:' allotment. Thé aiiplicàtion was de- 
nied, and this appeal followed. 

,, The briefs and a^gumepts biave taken a wide range, but we think that 

at the présent. stage; of the litigatiori pur considération should be more 

iimit;çd.^ Aside'if rpm the :contentioJrï pî the United States that it should 

pfçyaij[,ip ei.tlier.,càse, the ri^'hts qf t^é parties dépépd upbn whether the 

^pmarri)q,ji^5er is- navigable or. not. Thère is a çornmon kripwlçdge 

îthat j§bir(e'of bur iivers' aire navigable, and. courts rnay take judicial 

.notice thereof; biit the navigabîlity of maiiy others, being leâs certain, 
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is a question of fact requiring proof. Harrison v. Fite, 148 Fed. 781, 
78 C. C. A. 447. The Cimarron river is of the latter class, and wc 
should not détermine its character as to navigability upon the showing 
now in the record. We think, however, that the appellant should be pro- 
tected while the case is pending below. There is some doubt that the ex- 
isting receivership is available to it. The order appointing a committee 
to superintend the opérations of the state's lessees and appointing the 
receiver was at the instance of appellant's adversaries, and the ternis 
were those of a stipulation to which it was not a party. Part of the 
language of the order is broad enough to embrace any claimant, though 
not then a party to the suit; but still there would be some reason for 
claiming that the gênerai terms should be restrained to the particular 
intent, which was for the benefit of those who stipulated. But, if the 
receivership is available to appellant, the terms and conditions of it are 
insufficient for its protection. 

The attitude of the United States and the state is that of proprietors 
of land, whose interest in underlying cil and gas is generally expressed 
in terms of rentals or royalties. They were not, like the appellant, en- 
gaged in the business of drilling wells and extracting oil and gas ; and 
the mère impounding of the royalties during the pendency of the suit, 
which they stipulated for themselves, would not be équitable for the lat- 
ter. If appellant is right as to its title, and much at least may be said 
in its favor, it is entitled to ail the oil and gas that can be drawn f rom 
the river bed and to such adéquate protection during the litigation as 
may be practicable. If the parties now oiperating there are unable or un- 
willing to give a bond for such purpose, a receiver should be appointed, 
with authority and direction to offset the wells on the shore and to pay 
ail proceeds of the product into court, less the reasonable allowed costs 
and expenses of conducting the work. Strictly speaking, the trial court 
was right in denying appellant's application for a temporary injunction. 
Appellant had wells on the upland near the line, and the injunction 
asked would hâve given it the fruits of title, regardless.of the resuit of 
the suit. The oil and gas under the river bed would hâve been drained 
through the upland wells, without a definite way of determining appel- 
lant's Hability, if it f ailed at final hearing. But in a case so exceptiona.1- 
ly circumstanced as this we think the court should hâve imposed con- 
ditions upon the déniai of a temporary injunction, or given the othêr 
temporary protection above mentioned. 

To clear the situation for a reneweçl considération of this matter, 
the order denying a temporary injunction will be revérsed. 
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STETSON HOSPITAIi OF PHILADELPHIA t. SNOOK-EOENTGBN 

MFG. CO. 
(Circuit Court of Appeals, Thlrd Circuit. April 26, 1917. Eehearing Denled 

September 1,,191T.) 
No. 2198. 

1, Patents <&:=328 — Validity and Infrinqembnt — X-Rat Machine. 

The' ^nook patent, No. 954,056, for an X-Ray machine, covers an In- 
vention of a novel character and a high order of merit, In whlch, by 
dlscarding the use of Indtiction colis and utlUzlng an alternating current, 
the inventer greatly increased. the Intenslty of the rays and prevented in- 
verse discharge through the tube, adjiing largely to the utility of the 
machine; also held infringed. 

2. Païents <S=»312(3) — Constbuction— tPkoceedings m Patent Oitice. 

4 .discussion of questions in the Patent Office in relation to a pending 
application, as bearing on the construction of the patent later Issued 
.therein,, must be read In the light of the grbunds of the discussion. To 
detach isolated stâtements frotti their settlng, and Ignore, the occasion 
and question that caused their use, generally leads to a mlstake. 
3.' Patents <g=»155 — Suit foe Infbingement — Oosts — Effect of Disclaimeb. 
A disclaimer by a patentée, flled after commencement pt a suit for 
infringement, of a statement in the spécification whlcli has no bearing 
on the issues lltigated, wlU not prevent the recovery of customary costs 
by complaliiant, if suceessful. 

Appeal from the District Court of the United States for the Eastern 
District of Pénnsylvania. 

■ ' Suit in equity by the Snook-Eoentgen Manufacturing Company agalnst the 
Stetsou Hospital of Philadelphia. Dectee for cwiplainant, and défendant 
appeals. Afflrmed. 

For opinion below, see 237 Fed. 204. 

O. EUery Edwards, Jr., of New York City, for appellant 
Cornélius D. Ehret, of Philadelphia, Pa;, for appellee. ' 

Before BUFF^INGTON, McPHERSON, and WOOLLEÏ, Circuit Judges. 

BUFFINGTON, Circuit Judge. In this case the Snook-Roentgen 
Manufacturing Company, assignées of patent No. 954,056, granted 
Aprfl 5,1910, to Homer Clyde Snook, for an X-ray System, filed à biU 
against the Stetson Hospital of Philadelphia, charging infringement 
of claims 1, 2, 3, 5, 9, 14, 19, 23, 24, 25, 26, 27, and 33 of said patent. 
On final hearing the court below in an opinion reported at 237 Fed. 
204, held the patent valid and said claims infringed. From the de- 
cree so holding, défendant appealed to this court. 

The real défendant in the case is the manufacturer of defendant's 
machine. This patent concerns X-ray machines, and as the opinion 
referred to describes such machines and the gênerai nature of the con- 
troversy hère involved, we avoid needless répétition by référence there- 
to. Confining ourselves solely to the questions involved in this contro- 
versy, we may say that two of the most important f actors in X-ray 
machines are hère involved, viz. : First, an increase in the intensity 
and penetrating powers of the X-ray produced by the machine; and, 
second, the decreasing or eliminating of what are called inverse cur- 
rents in such machines. 

[1] Prior to the patent in suit, the X-ray machine in common use 
was called an induction machine, and its capacity, as measured by milli- 
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ampères, was about 8. Snook, who was a trained electrical engineer and 
a manufacturer of such machines, expérimented with that type of 
machine for a considérable time in a fruitless eflfort to increase current 
intensity and eliminate inverse current tendency. The use of induction 
coils had characterized practically ail machines up to that time, and 
the whole teaching of the art was in that direction. In addition to this 
accepted use of induction coils, the practice of the art was to use what 
is called peaked wave contact; that is, to so form the electric wave 
that it evidenced itself in sharp points or peaks, and in so constructing 
its mechanism that electrical contacts were confined to thèse sharp 
peaks, where the contact was brief in time and space, and was followed 
by no electrical drag. Taking, for example, the United States patent 
to Lemp, No. 774,090, applied for December 1, 1897, and granted 
November 1, 1904, and which may therefore be taken as a fair ex- 
ample of the trend of electrical thought at that time, we fînd in Fig. 2 
an example of the then use of sinusoïdal waves, namely, the extrême 
upper portion of the wave. 

Thus Lemp says: __ „ 

"ï propose to utlUze only fraetion» >.' ' 

of the waves, preferably the wave 

créât a when the potentlal Is at a f\ /N /^ /N 

maximum. By selecting the wave j \ 1 \ { \ { \ 

fractions so utlllzed from points of — — ^ * \ - ' / * ;— — \ 7 

like sign in the electromotlve force \ / \ / \ / \ ,' 

waves, unldlreetlonal discharges '>-'' '•-/ v/ '-.^ 

through the tube or other apparatus 
are secured." 

Even where Lemp does not use the extrême peak crest of the wave 
itself, he still confines himself to limited points of contact. Thus he 
says : 

"I hâve descrlbed my invention as utllizlng only the crests of the positive 
waves ; but the saine effect Is obtalned if the crests of the négative waves are 
iitillzed. Certain features of novelty in my invention, however, are not lim- 
ited to sifting ont and utllizlng the crests of the waves, for by a proper ar- 
rangement of the selector I may dérive a current or currents correspondlng to 
any désired point or points in the electromotlve force waves, while preventlng 
the flow of current at other points in the wave." 

Turning from this state of the art, shown by domestic patents, to 
thé situation abroad, we may ref er to Koch's article, published at Ham- 
burg in 1904 and 1905, which was addressed to the problem of inverse 
discharge, therereferredto as Roentgen tubes "free of a closing light," 
and wherein Was described a new bi-cathode tube, which tube, and not 
any mechanism outside of it, was intended to prevent inverse dis- 
charge. In discussing his apparatus, Koch says : 

"Through proper Influence the otherwlse more sinusoïdal form of separate 
current Impulses Is crowded together near the apex, so that commutation, even 
in abbreviatéd segments, results wlthout the production of sparks," 

By référence to a former article of Koch, to which he therein re- 
fers, viz. "Annallen der Physic," he says : 

"For produdng hlgh peak values a choke coll wlth relatively smaU tron 
cross-section serves best, so that the iron of the choke coll wlll be magnetlzed 
sA that part of the curve which ap^roaches the horizontal." 
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After repeated trials, in thjs field of induction coils and high peak 
contacts, Snook abandoned it and turned to two other factors, to wit, 
first, ithe use of sut)stantially the whole of the sinusoidal curve as a con- 
tact élément; and, second, the employment of an alternating carrent. 
By a suitable s,witch or rectifier connection, Snook utilized an alternat- 
ing current in such a way as to secure unidirectional flow, and also 
used substantially the whole of the broad sinusoidal curve as a sphère 
of contact. 

A study of this art has satisfied us that Snook was a newcomer in 
this field of X-ray practice. By his discard of the ipduction coils, and 
his utilization of an alternating current and the substantial breadth 
of the, whole sinusoidal; wave, he has been able to prevent inverse dis- 
charge in the tube of an X-ray machine, and at the same time increase 
tube «xcitation to 120 milliarnperes, as compared with the former prac- 
l^ce of 8 milliarnperes. The factors which enable hjm to do this are : 
First, his JiighterisiQriswitch or rectifier, which passes ail the waves, 
both positive and négative, of an alternating current cycle through 
the tube always in the same direction. This is done by the use of 
cross-connectors and parts or segments, which latter are made of such 
length as to cause the high tension energy delivered by the transformer 
to persist for a longer time, and for a greater proportion of the entire 
wave, thain had been the practice in the prior art. And, secondly, by 
availing himsèlf of the low magnetic leakagè of a transformer, which 
by virtue of having such low magnetic leakage contributes with. the 
shortening of the arcs to any suitable point lesâ tha;n correspondence 
with the full length of the alternating current wave, to prevent in- 
verse discHarge. As he states it in his patent: 

"Thèse features of very small, if any, {ihase dlsplacemeiït between current 
and electromotlve force in the secondary S and the conducting arcs of angnlar 
length slightly less than a half wave of current guarantee that there will be 
no inverse discharge in the tube X ; eachjof thèse features contrlbutlng to 
that. end." 

The transformer bf low magnetic leakagè %as old; but Snook ap- 
pears to hâve Jiere taken advantage of such low leaking in combina- 
tion with other éléments to secure for the fcst time prévention of in- 
verse discharge through the tube. We are satisfied from the proofs 
that Snook's invention was of a high order of merit, but was so novel 
in its departure ffom accepted methods that it had tomake a place 
for itself iri the art over the opposition it met as a radical. departure 
from prior practices, and that it secured ultimate récognition only 
by démonstration of its intrinsic merit., lii, time, Jarge numbers of 
thèse machines hâve corne in use, both jn this coiintry and abroad. 
The testimony as to its novel and re.ally remarkable capacity is wîthout 
contradiction. The testimony, pf pjaysicians satisnes us that the best 
results in former machines, expressed, in, milliarnperes, was about. 8 
while with the Snook apparatus they were able to obtain 120; in 
other words, virtùàlly 15 times as great light-exciting; power. This 
ray intensity brought about higher pènetrating powef ,' àhd therefore 
shàrper and more definite photographie i^eproduction. pne physician, 
whèn asked to give an example of the'work;;that could be done with 
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the Snook apparatus, which they could not do with the induction coils, 
said: 

"I should say the most notleeable improvemeut was In connection wlth 
chest work, chest examinatlons, where we were able to make exposures, in a 
second or less, and to catch that part of the body at rest, and also to get the 
heart practically at rest. In the abdomen it is necessary to obtaln your aver- 
age exposures in a second or less, or, at the greatest, about a second and a 
half, in order to avoid inovements of the stomach and also through the 
small intestines. The stomach and intestines are constantly moving, and, If 
you want to get a radiograph which will show tliem statlonary, you must use 
the short exposure, and It was not until the Snook apparatus came In that 
that was practically available. It greatly increased our field for diagnosis. 
The chest, especially in connection' with pulmonary tuberculosls, although 
we were able to diagnose advaneed lésions with the coil, we could not diagnose 
early lésions." 

Another physician says: 

"I could handle chlldren without an anesthetic with this machine ; whereas, 
to do the same work with the coil, you would bave to anesthetize them." 

He continues : 

"Any part in which there Is motion requires an exceedingly short exposure 
In order to get a resuit that is distinct. For instance, 1 speak mostly of 
chlldren, bécause that seems to me to be the easiest thing to understand. If 
you want to get a plcture of a child's chest, which is un important thing, you 
cannot tell the child to hold Its breath, because It Is too young to understand 
you, and is too frightened to obey you if it does understand. So with the 
transformer [that Is, Snook's machine] it is merely a matter of watching the 
chlld, and when It Is momentarlly still, and between the slight pause between 
inspiration and expiration, you close the switch, and you hâve the resuit. 
That would be impossible with any induction eoU I hâve ever seen." 

He was asked; 

"Q. In an adult, are there any moving organs; that Is, organs which by 
involuntary action are always in motion V A. Xes, sir. Q. Can you give an 
example of that case? A. The gastro-intestinal tract; that is, the stomach 
and Intestines. The stomach is usually in constant motion. The intestines 
are alraost always in motion, and in order to get radlographs or roentgeno- 
grams of those organs it Is necessary to hâve exceedingly short exposures. 
Q. Has this increase in intensity of the X-rays due to the Snook apparatus 
over the induction coil practice, and résultant shorter exposures, been of any 
benefit to human kind? A. Oh, the utmost. We can take care of ever so 
many more patients, and the fleld of diagnosis has been vastly wldened. 
Q. Because of what? A. Because we are able to make quiek exposures and 
get uniform results. Q. Do you menn to say that you can diagnose with 
greater certainty certain diseases with the present-day practice than with 
the coU practice? A. Tes, sir." 

We are therefore clear that no error was involved in the court's 
decree when finding this patent valid. 

Turning, now, to the question of infringeraent, it is clear that the 
defendant's machine, which substantially reproduces the plaintiff's, 
infringes the claims hère in controversy, unless the proceedings in the 
Patent Office necessitate a narrow construction thereof. Such conten- 
tion for a narrow construction is based on the fact that in defendant's 
rnachine the actual physical length of the arc of the high tension rec- 
tifier switch is 52 mechanica! degrees, and it is contended that such 
length falls short of that contemplated by the patent. The plaintiff's 
commercial machine has an arc of 67°, the length shown by Figure 3' 
245 F.— 42 
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of the patent drawing, and both it and the defendant's 52° machine 
operate in precisely the same way to produce identical results. Indeed, 
the* machine used by the plaintiff for illustrative purposes in court, 
has a 52° arc, and so operated constitutes defendant's machine. When 
movable extension clips are attached, which lengthen the 52° arc to a 
67° oncj the machine is then used to illustrate the plaintiflf's machine, 
The two effect the same electrical results, viz. increased excitation and 
élimination df inverse currents, which, as we hâve séen, are the objects 
the patentée had in view. 

[2] From the nature of electricity, and its capacity to leap an arc or 
contact beyond the limits of a physical path of travel, it is clear that a 
contact cannot be described by tiie expression in degrees of a mère phys- 
ical length of arc, but that the real or functional — and function, not 
form, is the real thing — length of an arc is the physical length of the arc 
plus the leading and the trailing incident to the contact. Without en- 
tering into a détail statement of the discussions in the Patent Office, 
we think two things are apparent : First, the discussion must be read in 
the Hght of the ground which caused the discussion, namely, that the 
contacts in Lemp's patent, which the Office cited, were contacts with 
peaked waves, and the issue was not as to the measure of the extent 
of tiie plaintiff's contact, but to the fact that it was not the peaked con- 
tact of Lemp. Any substantial extent of contact differentiated Snook's 
application from L,emp, and what was said in discussion should be read 
in the light of what was in issue and under discussion. To detach 
isolated statements from their setting, and ignore the occasion and ques- 
tion that caused their use, generally leads to a mistake. In thèse par- 
ticular proceedings, however, no room for spéculation is left, for it is 
perfectly clear that the applicant, far from limiting himself to an arc 
of expressed degrees, expressly gave notice to the Patent Office that 
he did not. And when he said : 

"It Is submitted that applicant cannot Umlt his clalm to a certain number 
of electrical and mechanical degrees, for a variation from any detinite number 
of degrees would stUl embody appllcanf s invention" 

—and when the Office thereafter granted claims embodying such 
éléments as "the angular extent of an arc corresponding with a length 
slightly less than a current wave," and "conducting arc of angular ex- 
tent corresponding substantially with an entire current wave," that 
what the Office and the applicant both had in view was the broad wave 
contact of Snook, as contrasted with the peaked crest contact of Lemp. 
This field of broad waVe contact, in connection with the other élé- 
ments involved, was Snook's disclosure in an undisclosed field, and we 
protect Snook's share of that field by affirming the decree entered by 
the court below. 

On Pétition for Rehearing. 

PER CURIAM. After due considération, we are of opinion this 
pétition for a rehearing shoùld be discharged. The patent involved was 
for a complicated X-ray apparatus, and the différent features thereof 
were covered by 40 claims. In the opinion, which fuUy outlined its 
views of the features hère involved, this court held that certain of those 
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daims were valid and infringed. After the suit was begun, but before 
trial, the patentée saw fit to enter a disclairaer of a statement in the 
patent spécification as follows : 

"It was obvious, also, that a source of direct eurrent may be employed tn 
connection with the transformer primary, a pole-changing switch and in- 
terrupter being Included in the circuit, and driven or operated at desired speed. 
with a high-tenslon pole-changlng switch or rectifier iu the secondary circuit 
synchranous with the switch and interrupter in the primary circuit" 

[3] We are net satisfied that this disclaimer had, or could hâve had, 
any effect on the questions we decided. Whether the statement, thus 
eliminated, remained in or was stricken out of the spécification, its prés- 
ence or absence would not hâve led to a différent conclusion than the 
one reached. So far as our gênerai views of the case, as well as our 
gênerai conclusions, are concerned, we hâve seen no reason to change 
such views or conclusions ; nor are any suggestions now made which 
make us f eel any such doubt as to what has been already decided as to 
make us feel a second argument is désirable. No question was raised 
in the court below as to the effect of this disclaimer on the costs. As- 
suming, for présent purposes, it can be initially raised in an appellate 
court, we see no basis for contending that the ehmination from the 
spécification of this — so far as the litigated issue was involved — irrele- 
vant and inconsequential sentence should now prevent the prevailing 
litigant in that issue from recovering customary costs. 

Accordingly the pétition for a rehearing is denied. 
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(Circuit Court of Appeals, Nlnth Circuit. September 4, 1917. Rehearing 
Denied October 8, 1917.) 

No. 2971. 

L Patents ®=>328 — ^Validitï and Infeingement — Towel HOlder. 

The Brown patent, No. 1,115,895, for a towel holder, has but a single 
feature which distlnguishes the device covered thereby from the prior art, 
which feature was made an élément of every claim allowed by the Patent 
Office, and it is not infringed by a device which does not contain such 
feature. 

2. Patents ®=>178 — Infkingement — "Mechanioal EQxnvAi-BNT." 

The term "mechanical équivalent," when applied to a patent for a slight 
Improvement in the progress of an art, has a very narrow and limited 
meaning, and the inventor is ordinarily contined to his spécifie device. 

[Ëd. Note. — For other définitions, see Words and Phrases, Mrst and 
Second Séries, Mechanical Equivalent] 

3. Patents <S=»168(2) — Constbuction — Effect of Rejection of Claims. 

A claim cannot be so construed as to cover what was rejected by the 
Patent Office in the application for the patent. 

Appeal from the District Court of the United States for the District 
of Oregon; Charles E. Wolverton, Judge. 

Suit in equity by the Brown-Meyer Company against the Broadway 
Towel Supply Company and Amos Burg, Decree for complainant, 
and défendants appeal. Reversed. 

$s>For otber cases see same toplc & KEY-NUMBER In ail Key-ïjumbereà Disesta A Indexes 
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T. J. Geisler, of Portland, Or., for appellants. 
Joseph L. Atkins, of Portland, Or., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and DIETRICH, 
District Judge. 

GILBERT, Circuit Judge. In a suit to enjoin tlie infringement of 
lettërs patent No. Ll 15,895, issued November 3, 1914, to C. F. Brown, 
assignor of the appellee, the court below found that the appellant had 
infrînged clairn 2, which reads as follô'ws : 

"In à towel holder or the llke, thè conibination with a supporting member 
of an assembling member adapted to secure towels In assemblage upon the 
supportlng menïber, a flexible retaining member, co-operatlve therewith, for 
the purpose speeifled, and means for detachably securing both ends of said re- 
taining member together." 

In the appellee's device the "supporting member" is a shelf ; the 
"assembling member" is a standard, curved at the upper end, passing 
in its lower end through the shelf. The "flexible retaining member" 
is a chain, one end of which is attached to the curved end of the as- 
sembling member; the other end being detachably secured to the 
lower end of the assembling member beneath the shelf by the use 
of a padlock. The towels are fitted with eyelets through which, when 
they are piled upon the shelf, the standard or assembling member is 
passed. In practice a towel is taken from the shelf, slipped over the 
curve of the standard, and after being used is dropped;, but it is re- 
tained by the sag of the chain, which, according to the drawings, ex- 
tends into a basket on the floor, which serves as a depository for soil- 
ed towels. 

The court below was of the opinion that the appellant's device, 
wherein the chain is attached to the bottom of the basket on the in- 
side, instead of to the foot of the assembling member, did not vary 
the appellee's device to such an extent as to add a new discovery, or 
even an old élément to the combination, and propounded the ques- 
tion whether, if the appellant had used the Reid patent, and had sim- 
ply detached the chain from the wall and attached it to the bottom of 
t'he basket, it could be said that such change constituted an added 
discovery or new élément to the Reid patent. But we think the test 
question hère is not whether the défendant has added a new élément 
to the Reid or the Brown patent, but it is purely a question whether 
he has infringed the patent in suit, and that is to be determined from 
the nature and scope of the appellee's combination as measured by 
the prior art, and the inquiry whether the appellant has used the com>- 
bination of éléments described therein. 

[1] Brown's appUcation for, patent contained 11 claims. Ail but 
3 of the claims were r.ejected by référence to several prior patents, 
and particularly the patent to Reid, issued July 15, 1913, letters pat- 
ent No. L067,622 entitled "Combined Towel Holder and Rack." 
Reid's combination contains àll the éléments of the appellee's com- 
bination, with the single exception that in the Reid device the lower 
end of the chain is brought back and fastened by a staple to the wall 
beneath the standard ; the loop of the chain serving to hold and re- 
tain the soiled towels. Ail that Brown added to Reid's device was to 
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•detach frora the wall the lower end of the chain, and bring it high- 
er, and attach it to the lower end of the standard by means of a pad- 
lock. That is the essential and distinguishing feature of his imprôve- 
ment, and each daim of the patent that was allowed spécifies that 
■feature as an élément. The device used by the appellant is not pat- 
ented. It difïers from the Brown patent, in that the chain, instead of 
being locked to the lower end of the standard, is fastened to the in- 
side of the bottom of a basket, which stands on the floor beneath the 
towel holder, while the lower end of the standard is locked to the 
shelf. It will be seen that the appellee's invention is an extremely 
narrow one, limited as it is by the prior art. If there is any inven- 
tion in the Brown patent, it conslsts in the précise combination there- 
in described, and each élément specifically pointed ont is an essential 
part thereof. 

[2] The appellee cannot avail. itself of the doctrine of équivalents, 
where one élément of its combination is so far departed from as it is 
in the appellant's device. The term "mechanical équivalent," when 
applied to a slight imprbvement in the progress of an art, has a very 
narrow and limited meàning. In.Liberman's Ex'rs v. RuweU (C. C.) 
165 Fed. 208, Judge McPherson said : 

"Wliere an Improvement is narrow in its character, the inventer is ordlnarily 
•conflnecl to hls spécifie device, and receives little ald from the doctrine of 
équivalents. If he dépends on a single limited feature (as is the case hère), 
the doctrine wlll not ordinarily be applied, so as to cover a device In which 
that feature does not appear." 

Cases of similar import are Noonan v. Chester Park Athletic Club 
■Co., 99 Fed. 90, 39 C. C. A. 426; Wright & Colton Wire-Cloth Co. v. 
Clinton Wire-Cloth Co., 67 Fed. 790, 14 C. C. A. 646; Hill v. Saw- 
yer (C. C.) 31 Fed. 282; Dey Time Register Co. v. Syracuse Time Re- 
corder Co.,.161 Fed. 111, 88 C. C. A. 275. If it were held that at- 
tàching the lower end of the chain to a basket is the équivalent of the 
spécifie means pointed out'in the appellee's combination,' it would 
follow that attaching it to any article of furnitUre, or to the wall, as 
in the Reid patent, would also be a mechanical équivalent. Brown 
made claims broad enou'gh to include such methods of attaching the 
lower end of the chain, but in view of the prior art they were rejected 
by the Patent Office. 

[3] A claim cannot be so construed as to cover what was rejected 
by the Patent Office in the application for the patent. Knapp v 
Morss, 150 U. S. 221, 14 Sup. Ct. 81, 37 L. Ed. 1059. In Qeveland 
Pneumatic Tool Co. v. Chicago Pneumatic Tool Co., 135 Fed. 783 
•68 C. C. A. 485, it was sai"d : 

"A device which. If existent before the maklng of a patented Invention, 
woùld not anticipate it, cannot, if made after the issue of the patent, be sald 
to Infringe it." 

See, also, Riverside Heights Orange Growers' Ass'n v. Stebler, 
240 Fed. 703, 709, C. C. A. , a;nd cases there cited. 

Wè think it clear that the appellee's claims should be so ïnterpreted 
as to cover only détails of construction, ànd that the appellant's de- 
vice does not infringe, since it lacks the élément which is the dis- 
tinguishing feature of Brown's invention. . 
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It appears from the- pleadings and the évidence that before the ap- 
pellee's patent issued the appellant had been using a device identicaï 
with that of the appellee, and that' it continued so to do from the date 
of the patent, November 3, 1914, to December Ist following. For 
that infringement the appellant is answerable to the appellee in dam- 
ages, on the principles announced in Dowagiac Mfg. Co. v. Minnesota 
PIow Co., 235 U. S. 641, 35 Sup. Ct. 221, 59 L. Ed. 398. 

The decree of the court below is reversed, and the cause is re- 
manded for further proceedings. 



CRYSTAL LAUNDBT CO. et al. v. BROWN-MBTER 00. 

(Circuit Court of Appeals, NInth Circuit. September 4. 1917. Kehearing 

Denied October 8, 1917.) 

No. 2972. 

Patents <s=»328— Infeinoement — Tçwel Holdbe. 

The Brown patent, No. 1,115,895, for a towel holder, held not Infrlnged. 

Appeâl from the District Court of the United States for the Dis- 
trict of Oregon ; Charles E. Wolverton, Judge. 

Suit in equity by the Brown-Meyer Company against the Crystal 
Laundry Company and Percy G. Allen. Decree for complainant, and 
défendants appeal. Reversed. 

T. J. Geisler, of Portland, Or., for appellants. 
Joseph L. Atkins, of Portland, Or., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and DIETRICH, 
District Judge. 

GILBERT, Circuit Judge. This is a companion case with Broad- 
way Towel Supply Co. v. Brown-Meyer Co., 245 Fed. 659, C. C. 

A. - — , just decided. Tt involves the same questions, was tried upon 
the same record, and the facts are practically identiçal, except that 
in the présent case the appellant, on proceedings for contempt sub- 
séquent to the interlocutory decreç, was enjoined from using a new 
device, which the court held also infringed the appellee's patent. That 
device, it appears, was subsequently patented on May 9, 1916, to 
Henry A. Ammann, by letters patent No. 1,181,983. I.tis clear that if 
the device used by the appellant, to enjoin which the suit was brought, 
which device was identiçal with that used by the appellant in Broad- 
way Towel Supply Co. v. Brown-Meyer Co., did not infringe the ap- 
pellee's patent, the combination described in the Ammann patent 
did not infringe it. In the Ammann patent the towels are strung up- 
on a flexible wire, the upper end of which is attached to a shelf, and 
the lower end to the floor or to the bottom of a réceptacle below the 
shelf; the upper end of the wire being sharpened to a point, so as to 
pass through the towels, thus dispensing with the use of eyelets. 

The decrees are reversed, and the cause is remanded for further 
proceedings, as in the case of Broadway Towel Supply Co. v. Brown- 
Meyer Co. 

£=9For otber cases eee same toplc & KET-NUMBER In ail Ke7-Numbered DlgesU te InaezM- 
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In re SUTHERLAND CO., Inc. 

(District Court, D. Massachusetts. October 30, 1917.) 

No. P2192. 

1. Bankeuptct <S=165(3) — Prefebences — Nature of Tbansaction. 

Where clalmant agreed to advance $1,000 to the bankrupt, if the bank- 
rupt would exécute a mortgage securlng sueli advance, and also securing 
loans previously made by the claimant's wlfe, aggregating $3,000, but the 
transaction was earried out by the claimant's brother advancing $1,000 on 
the claimant's behalf, and clalmant, when the mortgage was executed, 
advancing $4,000, vphich was then paid to the wlfe and the brother, 
nothing was gained by this indirection, and the transaction as respected 
the question of préférence was in légal efïect the same as if the mortgages 
had been made directly to the wlfe and clalmant. 

2. Bankruptcy i®=>166(4) — Préférences — Notice of Insolvenct — Dutt oh 

Inquiry. 

A person taking a mortgage from one subsequently becoming a bank- 
rupt to secure loans previously made was bound to draw such inferences 
as would naturally foUow from the facts coming to hls attention; and 
where those facts would ordinarily excite suspicion as to Insolvency and 
cause Inquiry, he was bound by such knowledge as a reasonable inquiry 
would hâve fumished. 

3. Bankruptcy <S=>166(4) — Préférences — Cause to Believe Insolvency. 

Clalmant, who advanced $1,000 to the bankrupt, taking a mortgage on 
the bankrupt's flxtures and stock in trade of its retail huslness, securing 
such loan and loans of $3,000 previously made by his wlfe, knew that 
the debtor's business had been bad, that it owed a bank substantial sums 
and had been In pressing need of ready money and had repeatedly borrow- 
ed, sometimes lu such small amounts as to indlcate that it bad llttle or 
no cash on hand. He was apparently suspicions as to the valldity of the 
transaction, as evldenced by hls Inquiry of the attorney drawing the 
mortgage whether a mortgage for cash was good, and the transaction 
was earried out by having his brother advance $1,000 on hls behalf, and 
by then advancing $4,000 when the mortgage was executed which was 
then paid to the wlfe and the brother. Meld, that he had reasonable 
cause to believe the bankrupt was insolvent, especially as it Is common 
knowledge that a retail dealer only mortgages his stock in trade and 
fixtures as a last resort, and that the immédiate efCect ol doing so is to 
destroy ail further crédit. 

4. Bankruptcy <S=»165(3) — Préférences — Payment or Considération for 

Teansfer. 

Where a loan to a bankrupt was expressly condltioned upon the giving 
of a mortgage to secure it and prlor loans, and would not hâve been 
made without such agreement, and, though five or six days elapsed be- 
tween the dellvery of a check for the amount of the loan and the exécu- 
tion of the mortgage, the check was held during part of this time await- 
ing the approval of the bankrupt's directors of the agreement to glve the 
mortgage, and the parties were not in the same city or state, the giving 
of the mortgage was substantially contemporaneous with the making of 
the loan and a part o£ the same transaction, so as to prevent it constitut- 
ing a préférence so far as such loan was concerned, and it was immaterial 
that the amount of the loan was flrst advanced by the mortgagee's brother 
on the mortgagee's behalf, and that when the loan was executed the 
mortgagee made a further advance, which was then paid to the brother. 

5. Bankruptcy <S=3l65(3) — Préférences — Payment of Considération for 

Transfer 

Where a mortgage was given by one subsequently becoming bankrupt to 
secure a loan then made and prior loans, the security for the new loan was 

®=s>For otber cases see same topic & KEY-NUHBBR In aU Ker-Numbered Dlgests & Indexea 
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not invalid by being consoUdated with the preferentlal sceurity for the 
prlor loans. 

In Bankruptcy. In the matter of the Sutherland Company, Incorpo- 
rated, bankrupt. On review of an order of the référée. Order vacated. 

CHnton Gowdy, of Springfield, Mass., for mortgagee. 
Scott Adams, of Springfield, Mass., for trustées. 

MORTON, District Judge. The Sutherland Company, which car- 
ried on a retail dry goods shop in Holyoke, was adjudicated bankrupt. 
Charles J. Holcomb fited with the référée a pétition alleging that he 
held a mortgage for $4,000 on its stock in trade and fixtures, and pray- 
ing that this mortgage might be declared a valid lien on the proceeds 
of said property, which had been sold by the trustées. The learned 
référée made an order granting the prayer of the pétition, and the prés- 
ent review proceedings were taken by the trustées and certain credi- 
tors. The évidence js fully reported. 

[1] It is clear that the mortgage was arranged for the purpose of 
paying or securing Mrs. Holcomb's previous loans to the bankrupt, and 
that Holcomb so understood it. He testifies : 

"Q. That Is, If the Sutherland Company would glve a mortgage for $4,000, 
which wôuld secure your wlfe for the $3,000, then you would see that they 
had the extra $1,000? A. That was it." 

And again: 

"The reason I got that $1,000 was to secure my wife for the $3,000." 

The transaction was not on its face carried out in exactly the way 
stated. Holcomb actually advanced $4,000, and, in accordance with 
the agreement between him and the mortgagor the latter immediately 
applied the loan to the payraent of Holcomb's wife and brother. The 
mortgagee gains nothing by this indirection (Roberts v. Johnson, 151 
Fed. 567, 81 C. C. A. 47, 18 Am! Bankr. R. 132; Bank of Wayne v. 
Gold, 146 App. Div. 296, 130 N. Y. Supp. 942, 26 Am. Bankr. R. 722); 
and the légal eiïect of what was done is, in my opinion, the same as if 
mortgages had been made directly to wife and to C. J. Holcomb. The 
brother, A. R. Holcomb, was not at any time a creditor of the company ; 
and the payment to him was made on C. J. Holcomb's account. The 
latter acted in his wife's interest and his own in taking the mortgage. 

[2] As'to the $3,000 paid to Mrs. Holcomb: The eflfect of the 
transactions was to give her a préférence; and the décisive question is 
whether Mr. Holcomb, at the time when he took the mortgage, had 
reasonable cause to believe that the Sutherland Company was then in- 
solvent. He was bound to draw such inferences as would naturally 
f ollow f rom the facts coming to his attention ; and, where those facts 
would ordinarîly excite suspicion as to solvehcy and cause inquiry, he 
is to be held to such knowledge as a reasonable inquiry would hâve 
furnished, Anything "sufficient to excite attention and put a party on 
inquiry is notice of everything to which such inquiry would hâve led." 
In re Knopf (D. C.) 144 Fed. 245, 16 Am. Bankr. R. 433. See, too. 
In re Eggert, 102 Fed. 735, 43 C. C. A. 1 (C. C. A. 7th Cir.) ; Reming- 
ton on Bkcy. (2d Ed.) § 1409, collecting cases. 
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[3] Holcomb knew that the debtor's business had been bad, that it 
owed the bank substantial sums, that it had been in pressing need of 
ready money for several months, and that it had repeatedly borrowed 
from his wife, sometimes in such small amounts as to indicate that it 
had little or no cash" on hand. He evidently supposed that it had no 
property except the stock and fixtures in its store, which was the fact. 
He had been in the store before he took the mortgage, and was able to 
see, although he might not be able to value correctly, what that prop- 
erty was. The notice afforded by the transaction itself is not to be 
overlooked. It is common knowledge that a retail shopkeeper only 
mortgages his stock in trade and fixtures as a last resort, and that the 
immédiate effect of doing so is to destroy ail further crédit. If the 
mortgagor has other substantial debts and no other property, and thèse 
facts are known to the mortgagee, as they were in this instance, there 
is ample cause to excite his suspicion and to put him on his inquiry. 
Walbrun v. Babbitt, 16 Wall. 577, 21 L. Ed. 489; Remington on Bkcy. 
(2d Ed.) § 1496. The question how the mortgagor expects to pay his 
other creditors after having mortgaged ail his property to one, can 
hardly fail to suggest itself. Holcomb made no inquiry whatever, and 
did not even ask the mortgagor for a statement of financial condition. 
Reasonable investigation on his part would hâve disclosed that the 
Sutherland Company was insolvent, that the mortgage would work a 
préférence, and would probably cause bankruptcy. 

It is clear that Mr. Holcomb himself was not free from suspicion as 
to the validity of the transaction. He states his position as f oUows : 

"I knew he (Sutherland) was pressed for money to meet his obligations; 
when I took that mortgage and ralsed that $1,000 I understood the bank was 
willlng to carry this other money, and that If I could help them (the Suther- 
land Company) raise money enough to tloat along until they could (do) better, 
that they would be able to pull throBgh and everything would be ail right. I 
never thought there would be any trouble. lï I had, I should not hâve ralsed 
the $1,000 for them. From what I heard up to the bank they was wlUing to let 
what they had lay." (Transcrlpt, page 92.) 

His inquiry of his attorney, Mr. Snow, who drew the mortgage, 
whether a mortgage for cash was good is significant. The doubt which 
led to it obviously was whether such a mortgage would be good in the 
event of bankruptcy. The carefuUy prepared and indirect way in 
which the matter was gone at is, to my mind, strongly indicative of a 
belief on Holcomb's part that, if donc in the usual, straightforward 
manner, the transaction would not stand. 

It is true that Mr. Holcomb does not appear to hâve had any infor- 
mation as to the total indebtedness of the Sutherland Company, nor 
as to the value of its assets. Knowledge on those points can but seldom 
be brought home to persons accepting pref erential payments ; nor is it 
necessary. "Reasonable cause to believe" in such cases is usually in- 
ferred from circumstances very similar to those which exist hère; i. 
e., from inability to pay bills in the usual course of business as they 
mature, from poor business, and from transactions of a character not 
ordinarily resorted to by solvant traders. Thomas v. Adelman (D. C. 
N. Y.) 136 Fed. 973. Holcomb and Sutherland testify that they ex- 
pected the company to pull out and continue; but the fact remains 
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that it was deeply insolvent. Sutherland knew that it was so. Hol- 
comb did not know it; but upon the facts which are clearly. established 
he had, as it seems to me, reasonable cause to believe so ; and it is 
therefore unnecessary to décide whether the learned référée erred in 
not finding certain f urther facts contended for by the trustées. 

The mortgage, so far as it secures the $3,000 loaned by Mrs. Hol- 
comb, is invalid under section 60 of the Bankruptcy Act, 

[4] Thete remains the f urther question whether the mortgage is 
also invalid for the $1,000. There can, I think, be no doubt that the 
loan of this sum of C. J. Holcomb to the bankrupt was expressly 
conditioned upon the giving of a mortgage to secure both it and the 
$3,000, and that withoùt such agreement the $1,000 would not hâve 
beeii advanced. Both parties underst'ood that the mortgage when made 
should cover the stock in trade and fixtures of the company. Five or 
six days elapsed between the delivery of the check for $1,000 to Mr. 
Sutherland and the exécution of the mortgage. During part of that 
time he was holding the check awaiting the approval of his codirectors 
of the agreement to give a mortgage which he had made. It was not 
until after they had assented that ûie check was negotiated ,' and with- 
in three or four days after that the mortgage was given. The parties 
were not in the same city, nor even in the same state, and under ail 
the circumstances it seems to me that the giving of the mortgage is 
to be regarded as substantially contemporaneous with the making of 
the loan, and as a part of that same transaction. In Dean v. Davis, 
242 U. S. 438, 37 Sup. Ct. 130, 61 L.' Ed. 419, seven days elapsed be- 
tween the loan and the mortgage given . to secure it, but it was ,held 
that "the mortgage was given to secure Dean for a substantially con- 
temporary advance." 

The facts that the $1,000 was in the first instance advanced by A. 
R. Holcomb to . the bankrupt on his brother's àccourlt, and that, at 
the time when the mortgage was made, C. J. Holcomb advanced an- 
other $1,000, which was paid by the bankrupt to A, R. Holcomb in 
settlement of the former advance, seem to me not to aflfect the resuit. 
As bef ore stated, A. R. Holcomb was never a créditer of the bankrlipt. 
What was done carried out the understanding between Sutherland and 
C. J. Holcomb, viz. that, if thé lattçr would loan $1,000 more, a mort- 
gage would be given to secure both it and the prior loans from Mrs. 
Holcomb. As nas been said with référence to the $3,000, it is the 
substance of the transaction, not its form, which is to be regarded in 
determining questions of this character. 

[5] The mortgage was in eflfect given to secure two sums, viz. the 
$1,000 presently advanced, and the $3,000 previously loaned. It was 
invalid as to the latter sum, becàuse it effected a préférence, contrary 
to the Bailkfujptcy Act (Act July 1, 1898, c. 541, 30 Stat. 544); but 
no moral turpitude was involved. In Seligman v. Gray, Trustée, 227 
Fed. 417, 142 C. C. A. 113 (C. C. A. Ist Cir.), it was held that one 
who advanced money on a mortgage, knowing that the proceeds were 
to be used by. the mortgagor to rnàke pref erential payments in con- 
templation of bankruptcy, lost his security, but might prove as an 
unsecured creditor for the sum so loaned. In the présent case, if, 
instead of a single mortgage, two had been given, one for each sum, 
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that for the $1,000 would clearly be good. The security for the new 
loan, which, so far as appears, was for proper purposes and pre- 
sumably increased the debtor's estate, was not invalidated by being con- 
soHdated with the security given for past advances. City National 
Bank v. Bruce, 109 Fed. 69, 71, 48 C. C. A. 236 (C. C. A. 4th Cir.) ; 
Stedman v. Bank of Monroe, 117 Fed. 237, 54 C. C. A. 269 (C. C. A. 
7th Cir.) _ 

There is another possible view of the transaction, viz. that the mort- 
gage was given for an entirely independent loan of $4,000, made with 
the understanding that the proceeds of it should be used to pay Mrs. 
Holcomb's claim for $3,000 and Mr. Holcomb's claim for $1,000, loan- 
ed a f ew days previous. So considered, the mortgage would be invahd 
as a fraudulent conveyance under section 67e (Comp. St. 1916, § 9651) 
as to both sums, because each would be regarded as an unconditional 
loan made and completed before the mortgage and at the time of the 
mortgage, an outstanding debt on the same footing as ail other in- 
debtedness of the bankrupt. The established facts do not, as it seems 
to me, support this view. 

The order of the référée is vacated, and an order may be entered 
in accordance with the foregoing opinion. 



Ex parte COHEN. 

Plstrlct Court, D. Massachusetts. October 17, 1917.) 

No. 1582. 

Abut and Navt <®=920 — Sélective Dhaft Acx — Febsons Exempt — Rabeas 

COEPUS. 

A person who enlisted in the United States army for a tenu of seven 
years In 1914, and subsequently purchased his release, and was honorably 
discharged, was not exempt from draft under Act May 18, 1917, elther 
under section 4, exempting persons in the mllitary service of the United 
States, or on the theory that his voluntary discharge within the period 
for which he enlisted created an implied agreement that he sbould not 
be called for military service during the remainder of the tenn of his 
enlistment, as it was for Gongress to détermine whether such persons 
should t)e exempted. 

Pétition by Jack Cohen for habeas corpus. Pétition dismissed. 
Harvey H. Pratt, of Boston, Mass., for petitioner. 
The United States Attomey, opposed. 

MORTON, District Judge. This is a pétition for habeas corpus 
to secure the petitioner's discharge frorn the military service of the 
United States into which he was drafted under Act of May 18, 1917. 
Upon the filing of the pétition an order of notice issued, in response 
to which the respondent appeared and suggested orally that on the 
face of the pétition no case was stated for the issue of the writ ; and 
the parties were fully heard on that question. 

The facts stated in the pétition are, of course, assumed to be true. 
I do not understand that there is any real dispute between the parties 

€=9For otber cases see same topic & KEY-NUUBEH la ail Key-Numbered Digests & Indexes 
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concerning them. It is agreed that Cohen has been duly drafted with. 
ail requisite formalities under the act referred to, and is now in the 
training camp at Ayer, in this district. The only ground on which his 
discharge is claimed is that in 1914 (as stated in the pétition) he volun- 
tarily enlisted as a private in the United States army for a term of 
seven years, and that April, 1916, he purchased his release and was 
honorably discharged from said service. He contends that by reason 
of thèse facts he was exempt from draft under the présent act. 

Section 4 of said act spécifies with considérable détail those classes 
which are absolutely exempt from the draft and those which may be 
exempted by the Président. The petitioner does not contend that he 
comes within the latter group. His first contention is that he was, 
when drafted, a "person in the military * * * service of the 
United States," within section 4, and therefore entitled to absolute 
exemption. No authority is cited in support of this contention, and it 
does not seem to me; well founded. His discharge was not a transfer 
to a reserve force, where he might be subject to call and would be to 
some extent under military control. The effect of it was to terminate 
completely. his connection with the military establishment of the United 
States, as to which he stood thereafter like any other citizen of this 
country. 

The petitioner also claims that the government's action in accepting 
his enlistment for seven years and voluntarily discharging him within 
that period created an implied agreement that he should not be called 
for military service during the remainder of the term covered by his 
enlistment. No such ground of exemption is given in the act. Its 
spécifie and definite provisions in this important particular are unam- 
biguous, and ought not to be enlarged by judicial construction, so as 
to include classes not therein named. It was for Congress to décide 
whether persons who had enlisted in the army and purchased their 
discharge should, during the period of their enlistment, be relieved 
from draft; and it did not see fit to relieve them. 

On the face of the pétition it states no case for the issue of the 
writ ; and it is unnecessary that the respondent should answer, or 
that there should be any furthér hearing on the matter. 

The matter of bail pending an appeal, which was somewhat dis- 
cussed at the hearing on this pétition, should be made the subject of a 
separate application. 

Pétition dismissed. 



NORTHERN PAC. RY. CO. v. CROWELL et aL 
(District Court, D. New Jersey. October 17, 1917.) 

1. COBPOBATIONS <g=»326 DiJtECTOKS — LlABILITY STATDTES. 

JLraws Mont. 1909, c. 140, requiring every stock corporation, except 
banks, trust companies, and building and loan associations, to file annual 
reports, and declaring that, il any corporation shall f ail to file such re- 
port, the directors shall be jolntly and severally Uable for ail debts or 

®=»For other cases B«e same toplc & KEV-NUMBER lu ail Key-Number«d Dlgeets & Indexe» 
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judgments of the corporation then existing or whlch may ttereafter be 
Incurred, is valid, and renders direetors of a corporation llaWe for debts 
where the requlred report Is not filed. 

2. Limitation of Actions <S=52(2) — Statdte — ^What Law Governs. 

Laws Mont. 1909, c. 140, requirlng stock corporations to file reports, dé- 
clares that direetors, In event of fallure to file such reports, shall be lia- 
ble for debts or judgments of tbe corporation. Rev. Codes Mont. §| 6443, 
6448, déclare that the statutory perlod for actions on penaltles shall be 
two years; but section 6471 déclares that the periods of limitation pre- 
scribed shall not affect actions agalnst direetors or stockholders of a 
corporation to recover a penalty or forfeiture imposed, or to enforce a 
llability created by law, but that such action shall be brought wlthln 
threè years after discovery by the aggrieved party of the facts upon 
whlch the penalty or forfeiture or the llability arose. Held that, while 
ordinarily the law of the forum as to limitation of actions governs, yet 
where by statute a right of action is given whlch did not exist at common 
law, and the statute glving the rlght fixes the tlme within whlch it may 
be enforced, the time so fixed becomes a limitation on such right and 
will control, no matter in what forum the action is brought, and such limi- 
tation, though not contained iu the statute givlng the rlght of action, con- 
trols, provided it is directed to the newly created llability ; and hence, in 
an action brought in the fédéral District Court for New Jersey to en- 
force direetors' llability for fallure of a corporation to flle the requlred 
report, the three-year limitation prescribed by section 6471 governs, it 
belng obvions that the limitation of three years was intended to apply to 
such action. 

K. COKPOEATIONS «©=3326 DlBECTOKS LiABILITT — STATUTE "PENAI.." 

Laws Mont 1909, c. 140, requirlng stock corporations to flle annual 
reports, and declaring that direetors shall be liable for corporate debts 
In event of fallure, is not a pénal statute In the International sensé, or In 
the sensé In whlch the word "pénal" is used in crimlnal law, but can be 
construed as pénal only in changlng the common-law Uabillty of direetors» 
and hence should not recelve the same strict construction as a crlminal 
statute. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Pénal ; Pénal Laws.] 

4 JlJDGMENT ©=^828(1) CONCLUSIVENESS — COLLATERAL ATTACK. 

Under Const. U. S. art. 4, § 1, declaring that full falth and crédit shall 
be given in each state to the publie acts, records, and judlcial proceedings 
of every other state, a judgment rendered in Montana agalnst corpora- 
tion cannot, in an action brought ip the fédéral District Court for New 
Jersey on such judgment agalnst the corporate direetors, be attacked on 
the theory that it was erroneous, because souiiding in tort, when plain- 
tifC had already elected to sue on contract, for that question should hâve 
been raised in the Montana courts, and the judgment cannot thereafter 
be coUaterally attacked. 

5. Coepobations ©=5348 — Directoes' Liabilitt — Conclusiveness of Judg- 
ment Against Coepoeation. 

Under Laws Mont. 1909, c. 140, declaring that corporate direetors shall 
be liable for debts and judgments of the corporation, where the requlred 
annual report is not filed, direetors, in an action to enforce their llability 
on a judgment agalnst the corporation, cannot question it, on the ground 
that they did not hâve their day in court and were not served in the 
action in whlch judgment was rendered, for such judgment is blndlng on 
them where the court whlch rendered the same hud jurlsdictlon of the 
corporation and the subject-matter ; the only défenses available being that 
the persons sued as direetors were in fact not direetors, that the claim 
had been dlscharged, that the défendants had a set-off, or that the judg- 
ment was procured by fraud, etc. 

QtS'For otber cases eee same tapie & KEY-NUMBHIR lu ail Key-Kumbered Digests & Indexe» 



670 245 FEDEEAL REPORTER 

6. CoBPoaATiONS <S=>340(3) — Dieeotobs' Liabiutt — Statute. 

Under Laws Mont. 1909, c. 140, requiring stock corporations to file an- 
nual reports, and declaring fhat In event of failure directors shall be 
jointly and severally liable for ail debts or Judgments of the corpora- 
tion then exlsting or that may thereafter be in any wise Incurred until 
report shall be made and flled, directors of a corporation are, where the 
requlred report was not flled, liable for Judgment in tort rendered against 
the corporation ; the statute not belng restricted merely to debts, but 
speciflcally Includlng judgments. 

7. OoBPOBATiONS <S=»340(3) — DiBECTORs' I/iABiuTT— Statute. 

The directors having 10 days between January 20th and SOth, Inclu- 
sive, to file "exculpatlng affldavits," a judgment entered on January 29th 
makes them liable under such section, whether the default be regarded as 
complète on January 20th, in wUich case the judgment would be "there- 
after Incurred," or not complète until January SOth, in which case the 
judgment would be "then exlsting." 

At Law. Action by the Northern Pacific Railway Company against 
R. Herbert Crowell and another. On motion to strike défendants' 
answer. Défenses stricken. 

Pitney, Hardin & Skinner, pf Newark, N. J., for plaintiff. 
Lewis Starr, of Camden, N. J., for défendants. 

DAVIS, District Judge. This is a suit to recover from the défend- 
ants, directors of the Chico Mining Company, a corporation organized 
under the laws of Montana, May 11, 1912, the amount of the judg- 
ment recovered against the said company in the district court of the 
Sixth judicial district of Montana. The défendants are résidents of 
the State of New Jersey, and hâve been directors of the mining com- 
pany from the date of its incorporation. Shortly after the incorporation 
of the company, it made a contract with the plaintiff to rent a steam 
shovel from it, with an option to purchase said shovel. The mining 
company did not exercise its option to purchase the shovel. Disputes 
arose between the railway company and the mining company, and in 
April, 1913, the railway company instituted proceedings against the 
mining company, apparently Joining in the same complaint an action on 
contract and an action in tort. The mining company entered a demur- 
rer to the complaint, whereupon it was amended, the plaintiff proceed- 
ing upon the tort. To this amended complaint an answer was filed 
March 28, 1914, and on April 21, 1914, the railway company filed its 
reply. Before the trial, but at just what time is not apparent, the at- 
torneys of the mining company, with permission of the court, withdrew 
their appearance, and counsel for the défendants in the suit at bar in 
his brief states that: 

"On January 29, 1915, the case In Montana, between the railway company 
and the mining compapy, came on regularly for hearing. The mining com- 
pany was nelther présent nor represented by counsel. Thereupon a jury was 
walved, and the case trled by the court, which found the issues in favor of 
the plaintiff, and assepsed damages at the sum of $4,000, for which amount 
judgment was entered, together with costs, $180.50." 

The purpose of the présent suit, as above stated, is tO recover the 
amount of said judgment from the défendants, directors of the min- 
ing company. The cause is before the court at this time on plaintiff's 

â=3For other cases eee same topic & KEY-NUMBER in ail Key-Numbered Dlgests & ladexei 
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motion to strike out défendants' answer. The détermination of the 
motion involves two questions: (1) Does the statute upon which 
plaintiff's action is based impose liabiHty upon the défendants? (2) 
If it does, hâve they pleaded a défense which shields them from lia- 
biHty? 

[1] It is agreed by stipulation between counsel that the Montana 
statute (Laws Mont. 1909, page 217) provides as foUows; 

"Every corporation, havlng a capital stock, except banks, trust companles 
and building and loan associations, shall annually, wlthln twenty days from 
and after the tliirty-flrst day of December, file, in the office of the clerk of the 
county in which the principal place of business of such corporation Is sltuated, 
a report which shall state the amount of the capital stock, the proportion 
thereof actually pald in and the amount thereof actually pald in cash and 
the amount issued, if any, in payment of property purchased and the amount 
of exlsting debts and also the names and addresses of the directors or trustées 
and of the président, vice président, gênerai manager and secretary of the 
corporation. Such report shall be signed by the président and a majorlty of 
the directors, inclusive of the président, secretary or treasurer of such cor- 
poration. In the absence, or inability to act, of the président, the vice prési- 
dent may sign and verify such report. If any such corporation shall fail to 
flle such report, directors of the corporation shall be, jointly and severally, 
liable for ail debts or judgments of the corporation then existing, or which 
may thereafter be in anywise incurred until such report shall be made and 
flled: Provlded, however, that if within ten days after such f allure a dlrector, 
or directors, shall make and file, as aforesaid, an affidavlt or affidavits, stating 
that the failure was due to no fault or neglect of his or theirs, and stating, 
also, that, within the said twenty days, he or they requested the président or 
Bufficient number of the other directors, whose résidence was known to the 
afflants, to join them in making report, such dlrector, or directors, shall not 
be liable under this section. If the required report be made and flled after 
the time hereln speclfled, the directors shall not, on account of the prlor failure 
to make report, be liable for the debts thereafter contracted. Where such 
corporation, on account of Insolvency or for any other reason, bas ceased to 
be a going concem and has ceased to voluntarily ineur flnandal obligations, 
the directors may Include a statement to that effect in thelr report, giving 
the reasons for the cessation of the corporate activitles of such corporation, 
and, after two annual reports hâve been flled, the directors shall ûot be liable 
for a failure to file annual reports durlng such time as the dlsabillty of such 
corporation shall continue." 

This statute in its original or àmended form has been passed upon 
by the Suprême Court, the court of last resort, in Montana, and the 
directors hâve been held liable when their corporation has f ailed to file 
the required report. Gans v. Switzer, 9 Mont. 408» 24 Pac. 18; Daily 
v. Marshall, 47 Mont. 377, 133 Pac. 681 ; First National Bank of Mis- 
soula v. Cottonvirood Land Co. et al., 51 Mont. 544, 154 Pac. 582. 

Many states bave passed statutes making directors of corporations 
liable for the debts thereof upon their failure to file annual reports 
setting forth their debts, etc. The acts, so far as I am aware, hâve ail 
been held constitutional, wherever construed, and directors held liable, 
when they hâve f ailed to file exculpating affidavits, etc., to relieve from 
liability. The Montana statute is the only one brought to my attention 
making directors liable for "judgments" as well as for "debts." The 
plaintifï contends that "judgments" include tort actions when, reduced 
>to judgments. This is denied by défendants. This point will be dis- 
cussed later. It seems to be perfectly clear, and to require no discus- 
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sion to establish, that the statute does impose liability upon the de- 
fendants. 

[2] Has a défense sufficient to shield the défendants from liability 
been pleaded? The answèr is based upon the following légal proposi- 
tions variously stated in the "défenses" by the pleader : 

1. The statute of limitations of New Jersey, and not that of Montana, 
is applicable to the case at bar. 

The New Jersey statute provides that : 

"AU actions or informations which sliall be brouglit or exhibited for any 
forfeiture, or cause upon any statute, made or to be made, tiie beneflt and 
suit whereof Is or shall be limited or glven to the party aggrlered, shall be 
brouglit or exhibited withln the space of two years. next after the offense 
commltted or to be committed, or cause of action accrued, and not after." 
Comp. Stat. 3171, § 21. 

A report was filed by the directors of the défendant company in 
January, 1913, for the year 1912, but that report did not include the 
indebtedness of the défendant company to the plaintiff, and was not a 
compliance with the requirement that the report should set forth "the 
amount of the existing debts," and therefore the statute began to run 
at that time, January 20, 1913, and this suit, which was instituted Jan- 
uary 5, 1916, was not within two years after the cause of action ac- 
crued, and is therefore barred by the statute of limitations of New 
Jersey. 

The plaintifï's reply is twofold. It contends that the statute "of 
Montana controls as to limitation of actions, and that the f ailure to in- 
clude a small item of indebtedness in the report, filed in good f aith and 
in time, is not the équivalent in law of failure to file any report whàt- 
ever and does not start the statute to running. Accordingly it asks 
that the answer in so far as it is based upon this ground be stricken out. 

The Montana Code of 1907 (sections 6443 and 6448) provides, under 
the title of "Time of Commencing Actions," that the statutory period 
for actions on penalties shall be two years; but section 6471 of the 
Code (old section 554) provides that : 

"This tltle does not affect actions against directors or stockholders of a 
corporation, to recover a penalty or forfeiture Imposed, or to enforce a liability 
created by law; but such actions must be brought within three years after 
the discovery by the aggrieved party of the facts upon which the penalty or 
forfeiture attached or the liability created." 

The law of the forum as to the statute of limitations generally, pre- 
vails, but — 

"where by statute a right of action is glven which did not exist by common 
law, and the statute giving the right fixes the time within which the rlght may 
be enforced, the time so flxed becomes a limitation or condition on such right, 
and will control, no matter In what forum the action is brought." The 
Harrlsburg, 119 U. S. 199. 7 Sup. Ct. 140, 30 L. Ed. 358; Finnell v. Southern 
Kansas' Bailway Co. (0. 0.) 33 Fed. 427 ; Theroux v. Northern Pacific Eail- 
way Co., 64 Fed. 84, 12 C. C. A. 52; Brunswick Terminal Co. v. National 
Bauk, 99 Fed. 635, 40 C. G. A. 22; Whitman v. Citizens' Bank, 110 Fed. 504, 49 
C C. A. 122 ; 25 Cyc. 21. 

But if the limitation is not contained in the statute giving the right 
of action, provided it is directed to the newly created liability "so 
specifically as to warrant saying that it qualified the right," it controls 
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just as though it were contained in the statute creating the right. In 
the case of Davis v. Mills, 194 U. S. 451, at page 454, 24 Sup. Ct. 692, 
at page 694, 48 L. Ed. 1067, the court said : 

"But the faet that the limitation Is contained In the same section or the 
same statute is material only as bearing on construction. It Is merely a 
ground for saying that the limitation goes to the rlght created and accom- 
panies the obligation everywhere. The same conclusion would be reached if 
the limitation was in a différent statute, provlded it was directed to the 
newly created liabillty so specifically as to warrant saying that It qualified the 
right. If, then, the only question were one of construction and as to liabili- 
tles subsequently incurred, it would be a comparatively easy matter to say 
that section 554 of the Montana Code of Civil Procédure qualifies the liabill- 
ty imposed upon dlrectors by section 451 of the Civil Code, and créâtes a 
condition to the corresponding rlght of action agalnst them, which goes wlth 
it into any jurisdiction where the action may be brought." 

Section 6471 of the Code, above referred to, is so specifically di- 
rected to the newly created liability, it seems to me, as to go every- 
where with the right created just as though it were a part of the act 
creating the liability. The Montana statute, theref ore, is controUing in 
this matter. Brunswick Terminal Co. v. National Bank, 99 Fed. 635, 
40 C. C. A. 22. The case just cited is practically on ail fours with the 
case at bar. The Suprême Court (178 U. S. 611, 20 Sup. Ct. 1029, 44 
L,. Ed. 1215) refused a writ of certiorarj therein. The only question at 
issue was the question of whïch law as to limitations, lex fori or lex 
loci, controUed. 

[3] Much is made in the brief for the défendants that this is a 
pénal statute and should be strictly construed, and therefore it should 
îoe held that the statute began to run January 20, 1913, because the 
report filed for the year 1912 was defective. This is not a pénal 
statute in the international sensé, or in the sensé in which the word 
"pénal" is used in criminal law, and it is doubtful whether or not the 
New Jersey statute quoted is applicable at ail to this class of cases. 
Huntington v. Attrill, 146 U. S. 657, 13 Sup. Ct. 224, 36 L,. Ed. 1123 ; 
Flowers v. Bartlett, 66 Minn. 213, 68 N. W. 976; Howell v. Roberts, 
29 Neb. 483, 45 N. W. 923 ; Coy v. Jones, 30 Neb. 798, 47 N. W. 208, 
10 L,. R. A. 658; Fitzgerald v. Weidenbeck et al. (C. C.) 78 Fed. 695. 
There is no penalty in this case in the strict and proper sensé. It is 
a withdrawal from the directors of the exemption from personal lia- 
bility, which the statute under which the company was incorporated 
afforded them, because of the failure to file the report, or to take the 
other steps for their personal exemption required by the statute. As 
Judge L,ochren, in the last-cited case, said : 

"It is rather a case or condition where the corporate franchise by Its owu 
terms and limitations, and for a plain reason, ceases to afCord to offlcers of the 
corporation, who disregard an enjolned duty, the exemption from personal 
liability which the franchise alone would otherwise afford in respect to speci- 
fied debts contracted in an enterprlse In which they were engaged, wlth others, 
for profit." 

The character of this liability, or so-called penalty, has been passed 

upon by the Montana Suprême Court in the cases of Gans v. Switzer, 

9 Mont. 402, 24 Pac. 18, Daily v. Marshall, 47 Mont. 377, 133 Pac. 681, 

and First National Bank of Missoula v. Cottonwood Land Co., 51 

245 F.^43 
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Mont. 544, 154 Pac. 582. In Gans v. Switzer, 9 Mont, at page 413, 
24 Pac. at page 20, the court quoted with approval from Morawetz on 
Private Corporations, vol. 2 (2d Ed.) § 908, as follows : 

"It is the gênerai rule that thls law Is pénal, and must be construed strictly. 
l'rovidence Steam Engine Co. v. Hubbard, 101 U. S. 191 [25 L. Ed. 786] ; Chase 
V. Curtis, 113 V. S. 457 [5 Sup. Ct. 554, 28 L. Ed. 1038]. Mr. Morawetz, in 
his valuable treatise on Private Corporations, conslders the subject, and makes 
the foUowing appropriate commenta: 'It is not always qui te clear what the 
courts mean to express by saying that statutes of this character are "pénal" ; 
and that they Impose upon the dlrectors a "pénal llability." « • • Nor is 
the llability of , the dlrectors under thèse statutes pénal In the sensé In whieh 
the word "pénal" is used In crlminal law ; it is not a penalty or fine imposed by 
the state for the Infraction of a public law. • * • The statutes imposlng 
thls llability establlsh a new rule of private right, a rule which, although 
unknown to the common law, may be founded on sound principles of justice and 
expedlency. The only reason why this llability Is called "pénal" appears to be 
that it does not exlst at common law, and is neither created by contract, nor 
given as compensation for a direct and immédiate wrong done by the dlrectors 
to the creditors of the company.' • • • Even wlth this understanding, 'in 
construing pénal statutes, we must not, by reflning, defeat the obvious Intent 
of the Législature.' Potter's Dwarrls on Statutes, 247. The law before us is 
clothed in clear and concise terms, and we think that the same end wlll be 
attained by the application of any canon of interprétation. There should be 
no difflculty in carrying out 'the true intent and meaning of the législative 
assembly.' Under certain conditions the statute. In efCect, déclares that the 
trustées of the Helena Pressed Brick Company 'shall be jointly and severally 
liable for ail the debts of the company thén exlstlng, and for ail that shall 
be contracted before such report shall be made.' There are no exceptions In 
this clause, and there does not appear to be any obscurity in the scope of the 
llability of the trustées, if the words 'shall be understood and construed ac- 
cording to the approved and common usage of the language.' " 

In 47 Mont., at page 398, 133 Pac, at page 687, in the case of Daily 
V. Marshall, the court, speaking through Chief Justice Brantly, said : 

"As already pointed out, the statute is not pénal in the sensé in which that 
term is generally used. It is so only in the sensé that it créâtes a llability 
which was not known at the common law and therefore must be construed 
strictly. The very purpose of the légal devlce known as a corporation Is to 
enable natural persons to engage In business enterprises through the agency of 
others without incurring Personal llability. The extent of immunlty is flxed 
by the law providing for the création of the artlfldal body or person, and 
such a provision as the one in question, being a part of the law of création, 
déclares the immunlty of those wbo manage the business, viz.. the othcers and 
idirectors, dépendent upon their observance of the conditions imposed by it 
They may render thelr Immunlty effective by dolng thls ; otherwlse, they are 
conclnsively presumed to hâve assented to stand good as surettes for ail ther 
llabilitles whieh they hâve permitted the corporation to assume. In conslder- 
Ing the statute In force in 1894 (Comp. Stats. 1887, ïlfth DIv. § 460), the 
court In Fitzgerald v. Weldenbeck (C. 0.) 76 Fed, 695. said: 'But, while the 
statutory llability of trustées has some of the characterlstlcs of a penalty, 
and attaches upon such kind of default or omission of duty on the part of the 
trustées as is frequently in like statutes punished by the Infllctlon of a penal- 
ty, yet, under this statute, such llability of the trustées is not a penalty, but 
the withdrawal, as to them, as a conséquence of their fallure to perform 
certain dutles, of the exemption from Personal llability which the statute al- 
lowlng the incorporation of the company would otherwlse afCord them, and 
an allowance to the creditors of the corporation at the time of such default or 
during such omission of duty, of the further remedy of having the right to 
proceed in the collection of their debts, directly against the trustées from 
whom such exemption is withdrawn.' " 
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In the case of First National Bank of Missoula v. Cottonwood L,and 
Ce, supra, the court said : 

"ïhe words 'as sureties' (in the opinion of Daily v. Marshall, supra) mlght 
liave been omitted, as they add nothing to the argument. The expression as 
it appears is an unfortunate one. ♦ * • The purpose of requlring such a 
report is to furnish infommtion to those who conduct business with the cor- 
poration. • • * If for any reason the directors fall or refuse to furnish 
such information in the manner required by law, any one becoming a créditer 
of the concern may rightly do so upon the faith of the individual responsibility 
of the directors. The liabiiity thus imposed is joint and several, direct and 
prima ry. The creditor's right of action is not dépendent upon the Insolvency 
of the corporation, * * * and neither the corporation nor other directors 
need be joined in the action." 

If the Montana statute of three years controls in this case, as it seemi 
to me must be held, the suit was instituted within time, and it is unnec- 
essary to décide whether or not the statute began to run January 20, 
1913, or January 20, 1915. It, however, is doubtful that the failure 
to include in the report for the year 1912, filed in time in January, 
1913, the alleged indebtedness of the company to the plaintiff, which at 
that time was unliquidated and the exact amount thereof not deter- 
mined, would start the statute to running. Giddings v. Holter, 19 
Mont. 263, 48 Pac. 8; Bonnell v. Griswold, 80 N. Y. 128; Whitaker v. 
Masterton, 106 N. Y. 277, 12 N. E. 604 ; Walton v. Godwin, 58 Hun, 
87, 11 N. Y. Supp. 391; Ford River & Lumber Co. v. Perron, 148 
Mich. 399, 111 N. W. 1074; 10 Cyc. 875. The mining company in 
good faith filed its report in time, and the most that can be said is 
that it was defective, and that some amount, not liquidated, was due 
the plaintifï by the mining company. The mining company, however, 
contended that nothing was due the plaintifï at that time. Whether or 
not an indebtedness as a fact did exist could not be definitely known 
until the case was adjudicated and judgment entered. 

[4J 2. The plaintifï elected to sue in contract in April, 1913, and 
that élection was binding upon it, and the défendants are not bound by 
the judgment record, based upon tort against the company in Montana, 
but may défend upon the merits, as though the case were being tried 
de novo. 

The original complaint apparently contained éléments of an action 
based upon both contract and tort. The mining company, therefore, 
demurred, and the complaint was amended, and judgment was there- 
after rendered against said company, based upon the tort. It is not 
clear, as counsel for défendants contend, that the plaintifï waived the 
tort and based its original action on contract, and, even if it did, that 
point should hâve been raised in the Montana court, and not hère. The 
statute makes the directors liable for "judgments," as well as for 
"debts," and the judgment stands in the Montana court unappealed 
f rom. Counsel cites as the leading authority for his contention the case 
of Chase v. Curtis, 113 U. S. 452, 5 Sup. Ct. 554, 28 L. Ed. 1038. Two 
questions arise hère : First, whether or not f uU faith and crédit must 
be given in New Jersey to the judgment secured in Montana, the same 
faith and crédit that the judgment receives in that state ; second, if the 
fîrst question is answered in the affirmative, are the défendants, direc- 
tors of the Chico Mining Company, bound by the judgment against that 
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Company, so that they may not attack the judgment collaterally and 
plead the merits of the case, disregarding the judgment? 

The Constitution of the United States (article 4, § 1) provides that : 

"Full faitli and crédit shall be given in each state to the public acts, records, 
and Judicial proeeedings of every other state." 

This provision appHes to judgments— "judicial proeeedings." Under 
the authority of the above provision the same faith and crédit should 
be given to a judgment in another state as in the state in which it was 
rendered, and the only grounds for impeachment of a judgment of an- 
other state are that the court was w^ithout jurisdiction of the subject- 
matter or of the person, or that the judgment was procured by fraud, 
perjury or collusion. Irregularities which do not show want of juris- 
diction, or fraud, or collusion are not ground for collatéral attack. 23 
Cyc. pp. 1561, 1576, 1588; Jardine v. Reichert, 39 N. J. Law, 165; 
Anthony v. Wilson, 74 N. J. Law, 630, 65 Atl. 988 ; EUiott v. Peirsol, 
1 Pet. (26 U. S.) 328, 7 L. Ed. 164 ; Christmas v. Russell, 5 Wall. 
(72 U. S.) 290, 18 L. Ed. 475 ; Maxwell v. Stewart, 21 Wall. (82 U. S.) 
71, 22 Wall. 77, 22 L. Ed. 564; Laing v. Rigney, 160 U. S. 531, 16 
Sup. Ct. 366, 40 L. Ed. 525; Conway v. Ellison, 14 Ark. 360; Nunn 
v. Sturges, 22 Ark. 389; Davidson v. Sharpe, 28 N. C. 14; Anderson 
V. Fry, 6 Ind. 76; Norwood v. Cobb, 20 Tex. 588; McFarland v. 
White, 13 La. Ann. 394; Gulick v. Loder, 13 N. J. Law, 68, 23 Am. 
Dec. 711; Royal Arcanum v. Carley, 52 N. J. Eq. 642, 29 Atl. 813; 
Wood v. Mobile, 107 Fed. 846, 47 C. C. A. 9; United States v. Eisen- 
beis, 112 Fed. 190, 50 C. C. A. 179. The pleadings contain nothing 
showing want of jurisdiction of the subject-matter, or of the mining 
Company, the défendant, or showing fraud, perjury, or collusion. The 
judgment, therefore, may not be attackëd collaterally, and the défend- 
ant may not go back of the judgment and défend on the merits. That 
might hâve been done in Montana, but may not hère. The judgment 
under the pleadings is conclusive as far as it goes. When it became 
final in Montana, the mining company became bound by it in this court. 
It is res judicata hère as to the company. 

[5, 6] Are the directors bound by the judgment against their corpo- 
ration? Is there a distinction in this respect between the corporation 
and the directors ? The défendants became directors with the knowl- 
edge that, if the corporation failed to file the annual report required by 
law_, they were liable directly and primarily, and in becoming directors 
they consented to become responsible, and assumed this liability, and a 
judgment against the company is binding upon them. They may, of 
course, show in défense that the court in which the judgment was 
recovered was without jurisdiction of the person or subject-matter; 
that they are not directors ; that the claim has been discharged by 
them, or other directors; that they hâve a set-off; that the judgment 
was procured by fraud, perjury, or collusion, etc. In absence of such 
défense, they are bound by the judgment. Stevens v. Hein, 37 App. 
■Ddv. 542, 55 N. Y. Supp. 491 ; Converse v. ^tna National Bank, 79 
Conn. 163, 64 Atl. 341, 7 Ann. Cas. 75 ; Swing v. Consolidated Fruit 
Jar Co., 74 N. J. Law, 145, 63 Atl. 899; Hawkins v. Glenn, 131 U. S. 
319, 9 Sup. Ct. 739, 33 L. Ed. 184; Hancock National Bank v. Far- 
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num, 176 U. S. 640, 20 Sup. Ct. 506, 44 L. Ed. 619; Bernheimer v. 
Converse, 206 U. S. 516, 27 Sup. Ct. 755, 51 L. Ed. 1163; Old Colony 
Boot & Shoe Co. v. Adams Co., 183 Mass. 557, 67 N. E. 870. 

Counsel for défendants contends that a cause of action based upon 
the judgment cannot be sustained against either the corporation or de- 
fendants, because the judgment is based upon a tortious action, and 
that the statute simply meant to confer upon a créditer the right to al- 
ternative action, either upon the debt or judgment rendered thereon, 
and cites Chase v. Curtis, supra, as sustaining his views. The court in 
that case was construing a New York statute, and followed the con- 
struction put upon it by the Court of Appeals of that state. That 
statute made trustées liable for ail debts existing and thereafter con- 
tracted before the filing of the report, upon the failure of the corpora- 
tion to file said report. A judgment was secured against the corpora- 
tion for a tort, and suit was brought thereon against the trustées, on 
the theory that after the tortious act became a judgment it was a 
debt within the meaning of the statute, What the court held was : 

"That no right of action could arise upon the judgment itself, but upon the 
debt alone, on which the judgment was founded ; * * * that the judgment 
was, as against the trustée, évidence, nelther concluslve nor prima facie, of 
the existence of a debt due from the corporation, for the payment of which 
they could be charged." "The credltors to be protected [by requiring the 
report to l>e filed] are those only who become such by voluntary transactions, 
in référence to which, for their beneflt, the information becomes important as 
to the debts of the company." 

In other words, a judgment does not change the character of the ob- 
ligation, which is simply merged in the judgment. A tort, when merged 
into a judgment, does not become a debt ex contractu, based upon a 
"voluntary transaction." Consequently, in an action based upon a 
judgment against trustées or directors — who are liable for the debts 
ex contractu only of a corporation — they should be allowed to go 
behind the judgment and show that it is for a tort and they are not 
liable. A judgment under such an act is not évidence, conclusive or 
prima facie, of an obligation of directors. Under that act, in the state 
of New York the trustées could go behind the judgment, which was for 
a tort, and show that they were not bound by the judgment. 

This does not meet the situation in the présent case. The statute 
makes the directors responsible for judgments thereafter incurred, as 
well as for debts. A great many states hâve statutes making directors 
liable for debts; but the Montana statute is sui generis, in that it alone 
makes directors liable for judgments, as well as for debts. Counsel for 
défendants argues that, when the Législature of Montana amended 
the act in 1907, and for the first time made directors liable for "judg- 
ments," it simply meant to say that a director was liable for the debts 
of the corporation after they had been reduced to judgment. A suit 
would then be based upon a judgment, whereas before it would be based 
upon a debt. Litigants could and did do that before the amendment. 
"Judgments" would in that case be without meaning in the statute, and 
the amendment added nothing. Either that view must be taken, or the 
IfCgislature meant to make directors liable for the torts of the corpo- 
ration, which had been reduced to judgment. The plain interprétation 



678 245 FEDERAL HEPOETEK 

of the language would indicate that such was its intention. It was per- 
fectly clear, before the addition of the word "Judgments" to the stat- 
ute, that directors were liable for the debts of the corporation, upon 
its failure to file said report, and for judgments based upon its debts. 
It must hâve been intended to increase the liability of directors by add- 
ing judgments, including torts, to the liability already existing at the 
time of the amendment. The plain interprétation of the language 
forces this conclusion. The provision in the statute requiring such re- 
ports to be filed annually is intended for the protection of creditors, 
and the added liability, making directors liable for judgments based 
upon torts, is another inducement or pressure to force directors to see 
that the report is filed in order that creditors or prospective creditors 
may ascertain the financial responsibility of the corporation. Inher- 
ently there is no more reason why directors, charged with the manage- 
ment of the corporation, should be liable for the debts of the corpora- 
tion arising from the use of a shovel than for the torts of the corpora- 
tion arising from an in jury to that shovel by the négligence of its serv- 
ants, acting within the scope of their authority and in the exercise of 
corporate powers. 

The directors, who presumably knew the law making them liable 
for debts and judgments of the corporation thereafter incurred upon 
failure of the corporation to file the report required by the statute, in 
légal effect consented to the same, and cannot now complain. This was 
one of the conditions imposed by the statute upon which the corpora- 
tion was permitted to come into existence. The défendants, with 
others, associated themselves together in a corporation for profit, be- 
cause they believed it would be mutually advantageous for them to do 
so. They may not be permitted to reap the advantages given by the 
statute, and escape the disadvantages imposed by the statute upon their 
failure to perform duties prescribed by the statute for the benefit of 
creditors, whose confidence in the integrity of the corporation may be 
based upon their belief in the f aithful performance of those duties and 
the responsibility of its directors. The argument that the défendants 
were not résidents of Montana, were not in the state during the trial, 
were not served in the original action, and so did not hâve their day in 
court, is without merit. To this they agreed in becoming directors. 
Hawkins v. Glenn, supra ; Hancock National Bank v. Farnum, supra ; 
Bemheimer v. Converse, supra ; Gilson v. Appleby, 79 N. J. Éq. 590, 
81 Atl. 925 ; Converse v. Hamill, supra. 

[7] 3. The judgment against the company was not in existence at 
the time def ault was made in filing the report. The report should hâve 
been filed on or before January 20, 1915, and the judgment was not 
entered until January 29, 1915. The plaintifï replies that the def ault 
was not complète until ten days after January 20, 1915, the time with- 
in which the directors might file affidavits relieving them from liabil- 
ity, and therefore the judgment was in existence before défaùlt was 
complète. I am not impressed with the soundness of the plaintifï's 
argument. The statute provides that,. upon failure to file said report, 
the "directors shall be jointly and severally liable for ail debts or judg- 
ments of the corporation then existing, or which may thereafter be in 
any wise incurred until such report shall be made and filed." The word 
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"incurred," it is argued, is not applicable to judgments, but applies 
more particiilarly to debts or othér pecuniary obligations, either liqui- 
dated or otherwise, and not to the entry of a judgment based thereon. 
Assuming that the word "judgments" refers to or includes tort liabil- 
ities which hâve been reduced to judgments, then the statute covers 
this case, as being a judgment "thereafter incurred," in accordance with 
the contention of défendants, or "then existing," according to plain- 
tifï's view, the failure not being complète until the time had expired 
for the directors to file "exculpatory afifidavits," on January 30, 1915. 
If the word does not include liabilities for torts which hâve been re- 
duced to judgments, the plaintiff cannot sustain its action. In my opin- 
ion, "judgments," as used in the statute, includes those rendered in tort 
actions. 

It foUows that the "défenses" pleaded in the amended answer, from 
the "first défense" to the "tenth défense," inclusive, must be stricken 
out, for they are ail based upon the atove principles pleaded by défend- 
ants as a défense to shield them from liability. 



THE ANN C. STUART. 

(Dislrlct CJourt, D. Maine. September 15, 1917.) 

No. 362. 

1. SALVAaœ ®=»34 — Riqht to Compensation — ^Awabd. 

Libelant, who, at the request of the master of a salt-laden schooner ol 
50 tons valued at $1,000, sent a steamer of 44 tons, an experlenced pUot, 
and 10 other men on a dark nigjit to a dangerous point on the coast, 
where the schooner was ashore In an exposed place, without other help, 
and towed her Into deep water and to a harbor, performed a salrage 
service entltUng hlm to an award of $200, apportloned $80 to the owner 
of the steamer, $20 each to libelant and to the pilot, and $8 to each of 
the men. 

2. Saxvage <S=>34 — Compensation — Tuas. 

The Increased use of tugs does not tend to reduce the value of salvage 
services, or change the intent of the courts to give to tugs a substantlal 
gratuity, to induce their prompt assistance, when required, In case of 
actual or reasonably apprehended danger. 

In Admiralty. Suit by James E. Brennan against the schooner Ann 
C. Stuart, to recover for salvage services rendered to the schooner and 
to her cargo. Decree for libelant. 

Benjamin Thompson, of Portland, Me., for libelant. 
G. B. Stuart, of Ellsworth, Me., and Verrill, Haie, Booth & Ives, of 
Portland, Me., for claimant Mary C. Stuart. 

HALE, District Judge. The libelant, in his own behalf and as agent 
for the Port Clyde Cold Storage & Fisheries Company, owner of the 
steamer Princess, and in behalf of the officers and members of the 
crew of the steamer, brings this suit to recover for salvage services 
rendered to the schooner and to her cargo. Salvage for the cargo has 
already been settled. The salvage claim hère considered is only for the 
schooner and freight. 

<S=3For otber caseï lee same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexei 
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The Ann C. Stuart is of the burden of about 50 gross tons, and at 
the time in question was under the command of Capt. John F. Sprague, 
on a voyage from Gloucester, Mass., to Manset, Me., with a cargo of 
about 200 hogsheads of sait. The Princess, the steamer rendering 
the service, is of the burden of 44 tons, about 76*/io feet long, iS'/i» 
feet beam, and about 6*/io feet depth of hold. She is employed by her 
owner in freighting fish. 

[1,2] On October 12, 1915, in the early evening, the schooner 
struck on a part of Hart's Island Bar called "the bight," an exposed 
point near the entrance to Port Clyde harbor. At that time it was 
low water ; a moderate sea was running ; a light breeze was blowing 
from the southwest; the night was dark and threatening. After the 
schooner struck, her master let her sails run down, dropped her kedge 
anchor, and started, with one of the crew, in a small boat, for Port 
Clyde for help. After making an application to the master of a motor 
boat, who could give him no help because his boat was loaded with 
coal, Capt. Sprague applied to Capt. Brennan. Capt. Brennan sent for 
Capt. Chadwick, an experienced pilot, to take charge of a towing ves- 
sel ; he got 10 other men to go with Capt. Chadwick, to assist in the 
work. Four men were sent in a dory to locate the position of the 
schooner and to be ready to run a line to her when the towing vessel 
reached her. An effort was made to get the Pathfinder, a motor vesseU 
to render the service, and in doing so she took fire. The fire was put 
out, but it was not deemed advisable to start her again. The libelant 
then gave orders to take a larger steamer, the Princess, then lying at 
her wharf with banked fires. Capt. Chadwick took charge of the 
Princess, and proceeded to Hart's ïsland Bar, where the schooner was 
found in the "bight" on a dangerous part of the bar. She was broad- 
side to the shore, having her small kedge anchor down, with 15 to 30 
fathoms of line. It was a dark night; the schooner had gone ashore 
in an exposed place, in such a way that, when the tide flowed, the 
wind and sea tended to work her up higher on the bar. There is some 
testimony tending to show that the schooner had floated on the rising 
tide before the salvors arrived. A hawser was taken off to the schoon- 
er, and she was towed out of her exposed position, into deep water, 
and back to Port Clyde. 

In The Lyman M. Law, 122 Fed. 816, this court has considered the 
leading éléments in determining the amount of a salvage award. In 
The Rebecca Shepherd, 148 Fed. 727, 731, this court has occasion to 
comment on the fact that the same service may sometimes be called 
either salvage or towage, and that it is often immaterial by which name 
it is called. The material thing is that the court should give a proper 
amount of compensation, and should, where the circumstances require, 
give such award as will encourage similar services. In Baker v. Hem- 
enway, 2 Low. 510, Fed. Cas. No. 770, Judge John Lowell referred to 
the increased use of tugs, as tending to reduce the value of salvage 
services. It clearly does not, however, change the intent of courts to 
give to tugs a substantial gratuity, in order to induce prompt assistance, 
when such assistance is required in case of danger, either actual or to 
be reasonably apprehended. 
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In the case before me it is not necessary to consîder how many of 
the éléments mentioned in The Lyman M. Law are présent. It is 
évident that the case présents a salvage claim of some merit. Salvage 
assistance was sought by the master of a vessel in distress. In his 
protest, Capt. Sprague says he "deemed it advisable to procure assist- 
ance as soon as possible for the préservation of the vessel and cargo." 
Great danger was reasonably apprehended. No other help was at 
hand. The service was rendered on a dark night, at a dangerous point 
on the coast. On account of not being able to procure a small vessel, 
it was found necessary to employ a large steamer. Twelve men in good 
faith went out in the nighttime, at the call for service, although the 
event proved that the labor of ail was not required. A short time was 
consumed in the actual salvage service; but this does not tend to re- 
duce its value. 

The schooner receiving assistance was, from the whole testimony, 
I think, of the value of at least $1,000. While the amount of property 
saved and the value of the vessel rendering the services are not always 
décisive considérations, as Judge Lowell has observed, they bear some- 
what upon the vital question of compensation; and we must always 
bear in mind that "the compensation should be enough to induce prompt 
assistance." 

After a careful examination of the testimony, I award the fol- 
lowing sums: 

To tbe Port Olyde Cold Storage & l'isherles Company, tlie owners of 

the steamer Princess $ 80.00 

To James B. Brennan, the sum of 20.00 

To Oapt. Alvah Chadwick, the sum of 20.00 

To Olarence Thompson, the sum of 8.00 

To Louis Hart, the sum of 8.00 

To Ernest N. Wllson, the sum of 8.00 

To Charles Jones, the sum of 8.00 

To Orrin Brown, the sum of 8.00 

To Russell Brown, the sum of 8.00 

To Capt. Wlnfred W. Fllnton, the sum of 8.00 

To Capt. Henry Davis, the sum of 8.00 

To William Aylward, the sum of 8.00 

To Walter D. Hall, the sum of 8.00 

A decree may be drawn, consistent with this opinion. $200.00 

The libelant recovers costs. 
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UNITED STATES v. BRYANT et al. 

(District Court, N. D. Texas, at Abilene. September 13, 1917. On Motion to 
Instruct Jury, September 27, 1017.) 

1. Ckiminal Law <©=»42 — Immunity fbom Peosecution — Testiftinq Befobe 

Grand Jury. 

The constltutional provision that no man sball be forced to glve évi- 
dence against himself in a criminal proceeding does not extend immunlty 
from prosecutlon to persons testifying before tlie grand jury concerning a 
matter for wliicli tliey are subsequently indicted, but merely autliorizes 
them to refuse to answer any question tending to incrlminate tbem, and 
thelr ignorance of tbls riglit does not entitle tbem to claim immunlty 
from prosecutlon. 

2. CONSPIHACY <S=2S CONSriBACT TO COMMIT CrIME — ACTS CONSTITTJTING. 

A conspiracy to oiïer forci ble résistance to the United States authorities 
In raising an arniy by conscription was a conspiracy to resist tlie existlng 
authority of the United States, though the Sélective Draft Act was not 
passed untll after the termination of the conspiracy by the indlctment and 
arrest of défendants, as such authority exlsted, whetlier or not it was 
ever exercised. ^ 

3. CONSPIKACY (g=>28 — CONSPIBACT TO COMMIT ClîIME ACTS CoNSTITUTINQ. 

That the whole scheme was chimerical and utterly impossible of success 
did not make It any less a conspiracy denounced by statute. 

Criminal prosecution by the United States against G. T. Bryant and 
others. On plea of immunity by W. B. Glass and others. Plea over- 
ruled. 

W. M. Odell, U. S. Atty., of Ft. Worth, Tex., and W. E. Allen, Asst. U. S. 
Atty., of Dallas, Tex. 

E. F. Nloolds, of Abilene, Tex., for défendant Jernagin. 

Hartwell & Hartwell, of Commerce, Tex., for défendant MUIs. 

R. F. Smith, of Snyder, Tex., for défendants Bradley and Benton. 

W. D. Simpson, of Cisco, Tex., for défendant Webb. 

E. L. Rust, of Eastland, Tex., for défendant Jones. 

Wm. H. Atwell, of Dallas, Tex., and Chastaln & Nugent, of Ilamlin, Tex., 
for remainlng défendants. 

JACK, District Judge. [ 1 ] The plea of immunity from this prose- 
cution for W. B. Glass and 8 others of the 52 défendants herein is 
based on the allégation : 

That "they were subpœnaed before the grand jury at Dallas, and gave thelr 
testimony, under oath, concerning the offenses in sald indlctment charged, and 
that the testimony they gave before sald body in fact related to the offenses 
charged in sald indlctment, and under oath produced évidence concerning the 
matters and thlngs therein complained of by the govemment, and for and on 
account of which said prosecution was brought" 

The offenses with which the défendants are charged are not alleged 
to hâve occurred in the Dallas division, but in the Abilene division, 
of the district. The United States attorney therefore concluded to 
présent the matter to the grand jury in this division at Abilene, which 
returned an indictment substantially the same as that returned at 
Dallas. None of the défendants gave testimony before the grand jury 
at Abilene which returned the indictment under which they are now 
being tried. 

Even, however, were they to be tried under the original indictment, 
the mère fact that the grand jury in its investigation threw out a drag- 
net, bringing before it ail witnesses who might hâve any possible 
knowledge of the alleged conspiracy, and in this way happened to sum- 



DNITED STATES V. BKTANT 683 

mon some of the alleged conspirators, who gave testimony without ob- 
jection, would not afford them immunity from prosecution, Were it 
otherwise, the grand jury would be seriously handicapped in its in- 
vestigations by having to summon witnesses before it at its péril. Àll 
a guilty party would hâve to do to escape ■ prosecution would be to 
secure his own summons before the grand jury and give testimony 
relative to the crime being investigated. 

Counsel do not base their claim to immunity on any statute, but on 
the constitutional provision that no man shall be forced to give évi- 
dence against himself in a criminal proceeding. This cannot be con- 
strued to mean that, if he does give such évidence, he shall be immune 
from prosecution. It means simply that, if asked a question tending to 
incriminate him, he may refuse to answer. It is not especially set up 
in the exceptions that the évidence given by those défendants w^s of 
such a nature as to incriminate them ; if it were, they should hâve ob- 
jected to testifying. Ignorance of the law protecting tlaem in such 
rights would avail them nothing. 

The plea is overruled. 

On Motion to Instruct the Jury to Find for Défendants. 

The government having completed its évidence, 20 of the de- 
fendants hâve requested that the jury be instructed to return as to 
them a verdict of not guilty, on the ground that the évidence fails 
to establish the charges against them in the bill of indictment. There 
are several of thèse défendants, to wit, George Dodson, E. B. Potter, 
Jim Head, J. T. Henson, Shorty Wren, E. T. Trout, and Charley 
Wheeler, against whom there is admittedly not sufficient évidence on 
which to ask a verdict of guilty, and as to whom counsel for the gov- 
ernment hâve moved to dismiss. To thèse names, I think, should 
be added that of J. M. Raiborne. The jury is therefore instructed to 
return a verdict of not guilty as to thèse. 

[2] In addition to this motion on behalf of certain particular de- 
fendants, there has been filed a motion to instruct on behalf of ail de- 
fendants, being a réitération of a gênerai demurrer previously filed, 
based on the ground that the conspiracy alleged, if proved, was to op- 
pose the authority of the United States in the enforcement of the pro- 
visions of a law not then on the statute books, and which might never 
hâve been passed by Congress, to wit, the Sélective Draft Act, which 
was not finally passed until after the termination of the conspiracy by 
the indictment Eind arrest of défendants. 

While there are several différent offenses charged in the indictment, 
they ail grow out of the same gênerai conspiracy, which had for its 
main purpose forcible résistance by the alleged conspirators, and such 
others as might thereafter join them, to the authorities of the United 
States in raising an army by conscription. Such conspiracy, the in- 
dictment charges, was, in the language of the statute, "to oppose by 
force the authority of the United States," "to overthrow, put down, 
and destroy by force the government of the United States, and to levy 
war against the United States," "to incite, set on foot, assist, and en- 
gage in a rébellion or insurrection against the United States," "to 
commit treason against the United States," and "to restrain commerce 
between the several states." 
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It is urged in argument by learned counsel that the conspiracy to do 
thèse things, even if proved, was conditional, and only in event that 
Congress should pass a statute providing for the raising of an army 
by conscription. This, I think, the évidence shows to be true ; but I 
cannot concur with counsel in their conclusion therefrom. The right 
of Congress to pass a law providing for the raising of an army by 
conscription is not questioned. The United States, under the Consti- 
tution, and inherently, has such authority, regardless of w^hether or not 
the authority ever be exercised through an act of Congress ; and any 
conspiracy to resist the enforcement of such a proposed act of Con- 
gress is a conspiracy to resist the then existing authority of the United 
States. 

Were it othervsrise, défendants might hâve publicly and with impunity 
completed their arrangements and préparations to carry out their al- 
leged conspiracy, and, had they been strong and resourceful enough, 
might hâve openly established heàdquarters, collected quantities of 
guns and munitions, thoroughly organized and officered their forces, 
and stood défiant, ready for rébellion and aggressive résistance the 
moment Congress acted ; and, during ail such time, the officers of the 
government would hâve been powerless to act, because the conspiracy 
was not absolute, but conditioned upon the passage of the Sélective 
Draft Act, an uncertain event. 

[3] This act, at the enforcement of which the alleged conspTracy 
was leveled, was, as a matter of fact, later passed by Congress. If the 
prompt steps taken by the officers of the government, in causing the 
arrest and prosecution of the alleged conspirators, thwarted the con- 
spiracy and prevented armed résistance and rébellion, such of the 
défendants who may be proved to hâve been parties to such conspiracy 
are none the less guilty, nor does the fact that the whole scheme was 
chimerical and utterly impossible of success, make it any the less a con- 
spiracy denounced by the statutes of the United States. 

On trial, ail of tlie défendants were acquitted by the jury, except Z. L. 
Bisley, S. J. Powell, and G. T. Bryant, who were convicted on one count They 
are prosecuting wrlt of error. 



ROWE V. DEOHBN et ux. 

(District Court, W. D. New York. September 24, 1917.) 

No. 18&-B. 

HUSBANn AND WlFE <g= 149(4) SBPABATE PKOPBETT of WIFE RiGHTS OF 

Husband's Cbeditobs. 

Where the wlfe of an Insolvent debtor on her own crédit extended to 
her by reason of her ownersMp of certain property, engaged In business 
in a small way, there was no fraudulent concealment of the husband's 
property from his ereditors by the carrying. on of the business in her 
name, and property accumulated in such business was not subject to the 
clalms of the husband's ereditors, though the husband assisted in the 
business by purchasing supplies and paying for them by chpcks on the 
wlfe's account and by other work and la,bor, and at times sought to 
create the impression that he was the owner of the business. 

4ta»FoT otUer casse see saxae toplc & KET-NXJMBER in ail Ker-Numbered Dlgests & Indexes 
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In Equity. Suit by Mûrie L. Rowe, as trustée of James L. Drohen, 
bankrupt, against James L. Drohen and wife. Bill dismissed. 

Herman J. Westwood, of Fredonia, N. Y. (Nelson J. Palmer, of 
Dunkirk, N. Y., of counsel), for plaintiff. 

Nugent & Hefïerman, of Dunkirk, N. Y., for défendant Mabel R. 
Drohen. 

Warner & Woodin, of Dunkirk, N. Y,, for défendant James L. 
Drohen. 

HAZEL, District Judge. The plaintiff, as trustée in bankruptcy, 
has brought suit against James L. Drohen and wife to recover proper- 
ty claimed to hâve been fraudulently transf erred to her by her husband 
and held by her as trustée for him. The gravamen of the bill is to 
recover real estate and personal property in the possession of Mrs. 
Drohen,' and to vi^hich she has title, on the ground that title and pos- 
session were acquired pursuant to a formulated plan or scheme to con- 
ceal the property of the husband, who at the time of its acquirement 
was hopelessly insolvent, with liens and judgments against him, and 
by such concealment of property to hinder and prevent creditors from 
satisfying their debts by levying thereon. A mass of testimony was 
taken on both sides, but it will not be necessary to review it, and a 
statement of the essential conclusions alone will be given. 

The évidence is entirely insufficient to show the existence of any 
plan or scheme to place the property acquired by Mrs. Drohen, and 
specified in the bill, fraudulently beyond the reach of her husbahd's 
creditors. There was no agreement or understanding between the de- 
fendants that the money or property of the bankrupt should be used to 
purchase the business in which the wife engagea, and no équitable 
trust for her husband was created by engaging in such business or by 
acquiring the said properties. 

Concededly the bankrupt was insolvent in 1906, prior to the time 
when his wife engaged first in the notion and later in the moving 
picture business, and subséquent to the rècovery of a judgment against 
him which established his insolvency. The claim of the plaintiff is 
that at such time the scheme in question eventuated to hâve the légal 
title to ail money and property of the insolvent placed in his wife's 
name to prevent creditors from taking it ; that as part of such scheme 
the husband closed his account at the Merchants' National Bank of 
Dunkirk in 1906, and later on in the month of Décember caused a 
reopening thereof in the name of Mrs. J. L,. Drohen, since then deposit- 
ing in her name and making withdrawals by signing her name to 
checks. But, as he was authorized by Mrs. Drohen to deposit funds 
and make withdrawals, no undue importance can be given thereto. 
It appears that the account at the bank was opened in the name of 
Mrs. J. L, Drohen, owing to the discount 6f her promissory note by 
the Merchants' National Bank, a note, or notes, also signed by her 
husband and by her mother; but, regardless thereof, the crédit, as 
testified by the cashier of the bank, was given exclusively to Mrs. 
Drohen, because of her ownership of certain real estate and subsé- 
quent acquirements made possible by advances to her by her frierid. 
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Mrs. Tuthill. It îs undoubted that, when the business was started, 
she owned and possessed bpth property and crédit, while her husband 
neither owned nor possessed any. 

Mrs. Drohen did not become the agent for her husband in the con- 
duct of the business, but, on the contrary, was the definite owner and 
principal thereof, with corresponding responsibihties. Although the 
husband rendered some assistance in the way of purchasing supphes 
and paying for them by checks on her account, and by perf orming other 
work or labor, the businesses and incrément thereof clearly belonged 
to the wife, and were not acquired pursuant to any scheme of con- 
cealment, nor did she loan her money to her husband as the foundation 
for the enterprise. She did not at any time cheat or intend to cheat 
his creditors, but by venturing in business in a small way she employed 
her separate property and crédit. Hence the creditors of her husband 
cannot be alîowed, because of her success in her vàrious ventures, 
to satisfy their debts out of her individual property and crédit or the 
incréments thereof. Under the laws of this state her separate property 
and crédit could, with her consent, be managed by her husband, and, 
of course, deposits could be made by him in her name, and checks 
drawn on her account, and supplies purchased by him for her, without 
subjecting the said property or funds to the claims of his creditors. 
Indeed, even assuming that the businesses became profitable wholly by 
reason of his management and foresight, his creditors could not bene- 
fit thereby. Aldridge et al. v. Muirhead, 101 U. S. 397, 25 L. Ed. 
1013. As said by Thomas, J., in Silberberg v. Wember, 173 App. Div. 
717, 159 N. Y. Supp. 843 : , 

"It is a common and légal practlce that one unable by his pecurilary con- 
dition to do business should, as the agent of his wife or some other, do the 
work of opération. The vice of the thing is when the husband's property Is 
coverei up by such a scheme. Hère the men had nothlng, and, if the wives 
had not bought, there would hâve been no sale — ^no business. The men's fu- 
ture services did not belong to thelr creditors, and they could place them at 
the disposition of thelr wlves." 

This statement is believed to apply to the facts under considération. 
If, however, Mrs. Drohen had had no separate estate, or if the crédit 
necessary to embark in business had been given to her husband, in- 
stead of to her, the proposition would be différent. The question of 
a smaller contribution of property and crédit by the wife than by 
the husband is not presented, for the évidence shows clearly enough, 
not oniy that she was the bona fide owner of the property_ on the 
strength of which limited crédit at the bank was obtainedby discount- 
ing a promissory note amounting to $300, but also that it was owing 
to her perspicacity that the enterprises at Dunkirk and Silver Creek 
were initiated. 

It is true that the case is not devoid of suspicions circumstances 
tending to indicate that the bankrupt at varions times desired to create 
the impression that he was the owner of the businesses and rented the 
Jaraestown theater property, representing that he owned the Dun- 
kirk enterprise; but such assertions and false représentations do not 
négative the wife's ownership or lack of intention to cover up the 
husband's property. 
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Importance is attached to the purchase of a piano and automobile, 
separate from the acquirement of the theaters and other specified 
properties in relation to which there was évidence; but as both the 
piano and automobile were unquestionably paid for out of funds de- 
rived from the moving picture businesses owned and conducted by 
Mrs. Drohen, and as it appears that such purchases were made on her 
account, the représentations by her husband of ownership are not 
controlling. 

My conclusion is that fraud bas not been proven, and that the alléga- 
tions of the bill are not substantiated. 

Dismissed, with costs. 



Ex parte HIUj. 

Plstrlct Court, W. D. New York. August 21, 1917.) 

No. 1556. 

AxiENs iÊ=s46 — Immigration — Peesons Exoltjded — Commission of Fblont. 
Under Immigration Act Feb. 5, 1917, § 3, providlng for the exclusion 
from the United States of persons having been convicted of, or admitting 
the commission of , a felony or other cilme or misdemeanor Involvlng moral 
turpitude prlor to entry, a Canadian soldler, who whlle on leave of ab- 
sence entered the United States and falled to retum at the expiration of 
hls leave, could not be deported, even though he intended to désert when 
he appUed for his furlough, and though the failure to retum at the ex- 
piration of the furlough made him a déserter ipso facto, as the offense 
was not commltted prior to hls entry and the Intention was not équivalent 
to the act Itself. 

Application by William James Hill for a writ of habeas corpus. Pe- 
titioner discharged from custody. 

Dilworth M. Silver, of Bufifalo, N. Y., for relator. 
Walter H. Edson, Asst. U. S. Atty., of Buflfalo, N. Y., for respond- 
ent. 

HAZEL, District Judge. The petitioner, William J. Hill, an English- 
man by birth, is detained by order of the Assistant Secretary of I^abor, 
and awaits déportation to Canada under the provisions of an act of 
Congress approved February 5, 1917, commonly called the Immigra- 
tion Act. Application for a writ of habeas corpus bas been made, on 
the ground that the warrant of arrest and déportation by the inspector 
was and is illégal under the provisions of said act. 

It appears that at the beginning of the présent European war the 
petitioner was domiciled in Canada and became a volunteer in the 
Overseas Battalion of the Canadian Expeditionary Force. In July, 
1916, he was granted five days' leave of absence by his commanding 
officer, and during that time he entered the United States at Eewiston, 
N. Y., a designated port of entry. Since then he bas been domiciled 
at Bufifalo with his family and children, and has declared his inten- 
tion of becoming an American citizen. Nearly a year after coming 
to this country he was arrested on the warrant in question, the reason 

<E=9For other cases sce same toplc & KEY-NUMBER in ail Key-Numbered DlgesU & Indexes 
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assigned being that when he entered the United States he was a per- 
son likely to become a public charge ; but this reason for bis détention 
was abandoned, and without objection by the petitioner another rea- 
son substitùted, to wit, that, his leave of absence from his battalion 
having expired, he was a déserter and had committed a felony, in vio- 
lation of the Criminal Code of Canada and the Orders in Council made 
by the Governor General of Canada, 

Section 3 of the Immigration Act provides for the exclusion from 
the United States of persons having been convicted of, or admitting 
the commission of, prior to entry, a felony or other crime, or a mis- 
demeanor involving moral turpitude; and accordingly the sole ques- 
tion, regardless of the petitioner's déniai, is whether the facts and cir- 
cumstances warrant the conclusion by the inspector that the petitioner 
substantially admitted that he had committed a felony prior to his 
entry in the United States, as specified in the act. Section 19. 

It is my opinion that under such provisions petitioner cannot be de- 
ported to Canada on the substitùted ground, as concededly he bas not 
been convicted of any felony, nor does the évidence show a substan- 
tial admission that he had comitted a felony, or an offense involving 
rilorâl turpitude, before landing in this country. 

This is not a proceeding under the extradition laws or treaties. The 
désertion as a completed offense did not occur until after the expira- 
tion of the furlough. No statute or treaty between the United States 
and England is called tô my attention wherein the Word "déserter" 
is defined; but no doubt any enlisted man leaving his régiment or bat- 
taHon, without the intention ofreturning thereto, cornes within the 
accepted définition. The offense in this country, I believe, is solely one 
of military character, punishable only by court-martial, and only a 
person who procures another to désert is guilty of a violation of the 
United States statutes. 

But, assuming that soldier of the Canadian forces, who receives 
leave of absence and does not return at the expiration of his furlough, 
ipso facto becomes a déserter, the petitioner, I am constrained to hold, 
nevertheless did not become such until after he had been in this coun- 
try several days, and hence the crime of désertion was not committed 
prior to entry. He disclaimed having a fixéd intention to désert when 
he applied for his furlough, although his failure to return to his post 
of duty obviously suggests such an intention : but such an intention 
is nevertheless not équivalent to the âct itsélf. His disloyalty to his 
country in deserting in time of war is not within the inhibition of 
the act, and accordingly relief cannot properly be refused him. 

The writ is granted, and the petitioner discharged from custody. 
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NOYES V. PARSONS et al. 

(Circuit Court of Appeals, Ninth Circuit. September 4, 1917.) 

No. 2838. 

1. Courts <S=>29(> — Jukisdiction — Fédérai. Courts — Allégations and Proof. 

In an action under Sheiman Anti-Trust Act July 2, 1890, c. 647, 2(5 Stat. 
209, for tlie treble damages allowed by section 7 (Comp. St. 1916, § 8829) 
for violation of section S (section 8822), declaring tliat every eontract or 
combination in restraint of trade or commerce in any territory of tlie 
United States shall be unlawful, the fédéral court is without jurisdlction 
other than to détermine the question whetlier one of the classes of 
cases over whlch It has jurisdlction is Involved, unless the complaint 
avers and It is proven that plalntlfE was injured by reasou of a eontract 
or combination In restraint of trade, In violation of the act. 

2. MONOPOUES <S=3S0 — ^ACTIONiS COIIPLAINT — SUTFICIENCY. 

The complaint of the receiver of an insolvent corporation, seelilng to 
recover the treble damages provided for by section 7 for violation of 
Sherman Anti-Trust Act, § 3, prohibiting agreements and combinatlons 
in restraint of trade, alleged that the corporation of which plaintiff was 
receiver, and which had been engaged in the banklng business, entered 
into agreements with two other banklng companies, whereby the three 
formed a combination to control the banking business at a partlcular 
point, that the corporation of whlch he was receiver and ahother of the 
three acquired the stock of the thlrd banking company, and that ulti- 
mately the corporation of whlch plalntlfC was receiver was absor^ied by 
the second corporation. The complaint alleged as éléments of damage the 
amount pald by the second corporation to the stockholders of the cor- 
poration of which he was receiver, whlch was In excess of the actual value 
of the stock, on the theory that the corporation was deprlved of some 
rlght, and as other items of damage alleged that the corporation ultl- 
mateiy became Insolvent to a givén amount. HeM, that the complaint 
stated no cause of action; it appearlng that the corporation of which 
plaintifiC was receiver became insolvent through mismanageraent, and 
desplte the combination In restraint of trade In violation of the act, which 
gave It advantage. 

3. Courts ®=3299 — Fédéral Courts — JuRisnicrioN. 

The jurisdlction of the fédéral court over an action for damages for 
violation of the Sherman Anti-Trust Act must appear by distinct aver- 
ments according to the rules of good pleading, and cannot be left ta 
Inference. 

In Error to the District Court of the United States for the Northern 
Division of the Western District of Washington; Jeremiah Neterer, 
Judge. 

Action by F. G. Noyés, as receiver of the Washington-Alaska Bank, 
a corporation organized under the laws of the state of Washington, 
against W. H. Parsons and others. There was a judgment for défend- 
ants, and plaintifï brings error. Affirmed. 

Tort action to recover compensatory and exemplary damages, under sec- 
tion 7 of the act of Congress of July 2, 1890 (Sherman Anti-Trust Act), for 
an unlawful combination and conspiracy in restraint of trade in violation 
of section 3 of the same act. Défendants demur. Demurrer sustained, and 
complaint dismissed. Plaintiff allèges error. 

The complaint in the présent action was flled on January 19, 1916, In the 
United States District Court for the Western District of Washington, North- 

â=:»For other casea cee same topic & KBY-NUMBSR in ail Kejr-Numbered Dlgesta & Indexe» 
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«m Division, by F. G. Noyés, as recelver of the Washington-Alaska Bank, a 
Washington corporation, against the stoekholders and directors of said 
Washington- Alaska Bank. It Is alleged: That the Washington- Alaska Bank 
is a corporation organized under the laws of the state of Washington for the 
purpose of carrying on a gênerai banking business in Alaska. (Thls corpora- 
tion will hereafter be referred to as the Washington Company.) That the 
First National Bank of Falrbanks Is a corporation organized under the 
national banking laws of the United States, and ever slnce the time of its 
organization has conducted a gênerai commercial banking business at the 
town of Falrbanks in the territory of Alaska. That from October, 10O5, 
until March, 1908, B. T. Bamette, James W. Hill, and B. O. Wood, as co- 
partners under the flrm name and style of the Falrbanks Banking Company, 
conducted a gênerai banking business In the sald town of Falrbanks. That 
on or about . January 21, 1908, the Falrbanks Banking Company was organ- 
ized as a corporation, under the laws of the state of Nevada, for the purpose 
of acquiring, taklng over, and conductlng thC; business of said copartnership, 
and that sald corporation thereafter conducted the sald business. (This 
corporation will herwifter be referred to as the Nevada Company.) That each 
of sald companles conducted a gênerai banking business in the town of 
Falrbanks and the district surrounding. That there was rio other bank or 
banker wlth 350 miles of Falrbanks, or wlthln six days' travel by regular 
route therefrom. That many millions of dollars of gold was taken from the 
placer mines of said district annually, and that the said three banks provlded 
the only avenues through whlch the sald gold could reach the markets 
therefor. That the said banks derived a large revenue from the handllng of 
sald gold, and In the Issuance of domestic and forelgn exchange, and from 
usual banking business. "That on or about the year 1905, at the sald town 
of Falrbanks, in the said territory of Alaska, the directors of said the 
Washington Company, the sald First National Bank of Falrbanks, and the 
Nevada Company, by and through thelr respective boards of directors, offlcers, 
and managers, secretly, unlawfully, and in violation of section 3 bf the aet 
of Congress of July 2, 1890 (commonly known and called the 'Sherman Anti- 
Trust Act'), agreed, combined, and consplred together to restrain trade and 
commerce In the territory of Alaska, and between sald territory and the 
several states of the Union, and between sald territory and forelgn nations, 
in this, to wit: The board of directors, managers, and offlcer^ of the said 
three banks then and there secretly agreed together and wlth one another to 
conduct thelr sald three several banking businesses noncompetltively, and, in 
order to effect and secure sueh noncompetltlve conduct thereof, the board of 
directors of each of said three banks, by Its managing oflîcer, then and there 
entered Into an agreement" providing the amount of exchange, charges, com- 
mission, interest, discount, etc., to be collécted upon the varlous transactions 
comprlsing the bulk of the banking business of sald banks, and also providing 
for advances of currency by any of said banks upon the request of another of 
said banks. That the agreement, combinatlon, and conspiracy entered Into 
on. the date set forth in the above-wrjtten ' agreement (J une 6, 1905), was 
contlnued up to and including January 4, 1911. That when the Nevada 
Company was organized as a corporation and coimnenced business under the 
name of the Falrbanks Banking Company, it also entered into and contln- 
ued In the sald ùnMwful àgreemelit, combinatlon, and conspiracy in the 
place of the copartnership thei«tofore carrying on business under the 
flri» name and style of the , Falrbanks B^E(klng Company. That durlng 
ail of sald time the said schedule of rates and charges set forth ta sald 
agreement was unreasonably bigh and grossly excessive, but was, not- 
wlthstandingy substantially observed and ' enforccd by said directors of the 
said thrêe banks, and that during this perlod of time the said banks trans- 
actéd a very large business along the varlous Unes mentioned, ail of whlch 
wasdone in pursuance of and in compliance wlth the sald agreement. That, 
for the purpose of insuring the good faith of the parties to cairy eut such 
agreement, each party deposlted a certlfled check for $5,000 as a penalty in 
the forfait of such sum by any party violating said agreement That on May 
7, 3909, in pursuance of the said combinatlon and conspiracy, the Nevada 
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Company and the dlrectors, oflJcers, and stockholders of the Washington Com- 
pany, having become suspicions of the loyalty of the First National Bank 
of FairbanUs to said agreement, pretended to purchase ail of the capital stock 
of the said First National Bank; the Nevada Company paylng ^62,500 for 
one-half thereof, and the dlrectors of the Washington Company paying out oï 
the funds of the Washington Company the sum of $62,500 for the remalning 
one-half thereof. That, having obtained the absolute control of the First 
National Bank of Fairbanks, and in pursuanee of the combination and 
conspiracy mentioned above, they compelled it and its board of dlrectors and 
offlcers to enter Into another agreenient, simllar to that heretofore set forth, 
which was executed by the three banks on May 10, 1909. That upon the 
same day another agreement was entered Into between the Nevada Company 
and the Washington Company, providing for a division of the eamings made 
by each of them wlth the other, and further providing for the sha.ring of cer- 
tain business between the two compunies, which agreement is alleged to haye 
been in pursance of the said conspiracy, and illégal. That the dlrectors, 
stockholders, and officers of the Washington Company and the Nevada Com- 
pany, in order to eflfect the absolute concentration and to obtaln the absolute 
control of the bauktng business In the town of Fairbanks, the Tanana valley, 
and the country adjacent thereto, and in order to make still more secure and 
to render permanent the unlawful restraint of trade and commerce, agreed 
together on September 16, 1909, that the stockholders and dlrectors of the 
Washington Company should sell to the Nevada Company ail of the capital 
stock and ail the assets of the Washington Company, In considération of 
the sum of $250,000, and in accordance with said agreement a resolution was 
passed by the board of dlrectors of the Nevada Company for said sum, and 
the holders of ail of the stock of the said Washington, Company pretended to 
sell, transfer, and assign unto the Nevada Company ail of the stock of the 
Washington Company, and the said sum of $250,000 was paid over to said 
stockholders by the Nevada Company. ïhat in pursuanee of said unlawful 
agreement, combination, and conspiracy in restraint of trade and commerce 
the said stockholders of the Washington Company agreed. net to engage in 
the banklng business in the city of Fairbanks or adjacent creeks In the terri- 
tory of Alaska for the period of five years. 

It was further alleged: "That on said 16th day of September, 1909, and for 
a long time prior thereto, the said Nevada Company was insolvent, its llabUl- 
tles on said 16th day of September, 1909, exceedlng its assets in the amount 
of five hundred thlrty-five thousand ($535,000) dollars, and that said sum ot 
two hundred flfty thousand ($250,000) dollars was paid to the défendants 
herein out of the moneys and funds of the deposltors and creditors of said 
Nevada Company, ail of which the défendants herein, and each of them, then 
and there well knew." That whlle the Washington Company was solvent on 
the 16th day of September, 1909, and had suflicient assets to pay and satisfy 
in fuU ail the demands of its creditors, its capital stock dld not possess a 
value in excess of the sum of $110,000. That the différence of $140,000 be- 
tween the true value of such stock and the $250,000 paid therefor was de- 
clared by the defendfints to be a bonus, but In truth and In fact was an ad- 
vance of the future unlawful profits, and the share of the défendants therein, 
to be made by the Nevada Company for the benefit of ail parties to said 
agreement out of the unlawful agreement and combination In restraint of trade, 
and was paid by said Nevada Company out of the funds of Its deposltors to the 
dlrectors and stockholders of said Washington Company as such dlrectors' and 
stockholders' share of such unlawful profits in advance, as défendants herein, 
and each of them, then and there well knew. That on January 22, 1910, the 
dlrectors of the Washington Company surrendered, by instrument In wrltlng, 
their offices as dlrectors of the Washington Company to a board of dlrectors 
designated, selected, and controUed by the Nevada Company, and thereafter 
the latter conducted and operated the business of the Washington Company 
until the Ist day of October, 1910, and thereafter and at ail Urnes down to 
the 4th day of January, 1911, as a pretended Consolidated corpoi-atlon com- 
posed of the two corporations, namely, the Washington Company and the 
Nevada Company, solely wlth a view to the welfare, advantage, and benefit 
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of the saia Nevada Company, and wlthout any regard whatsoever for the 
rights or welfare of the said Washington Company, or Its deposltors and 
credltors, and, with the knowledge and consent of the défendants herein, 
dissipated, wasted, and converted the assets of the Washington Company, 
and hâve never repald or restored the same. That on October 1, 1910, the 
offlcers aiid directors so selëcted and designated by the Nevada Company as 
the offlcers and directors of the Washington Company, with the knowledge 
and consent of the défendants herein, falsely and fraudulently pretended to 
consolidate the said two banks, and caused a physical commingling of their 
movablè property, effects, and assets, and the occupation of the same office by 
said two banks, and the conduct of the business of the two banks at ail tlmes 
thereafter as the, business apparently of one consoIidated or merged corpora- 
tion. That on October 8, 1910, the Nevada Company, to the knowledge and 
with the consent of the défendants herein, changed the name to the Washing- 
ton-Alaska Bank for the purpose of deceivlng the depo^tors and creditors of 
said Washington Company and the public geh'erally. That on January 4, 1911, 
the said Nevada Company, so cOnducting the business of itself and of said 
Washington Company, closed its doors and ceaséd to do a banking business. 
That on January 5, 1911, in a Certain suit entltled Tanana Valley Railroad 
Co. et al. V. Washington- Alaska Bank, No. 1597 in the District Court for the 
Territory of Alaska, Fourth Judldal Division, said court made an order 
appointing a rçceiver for said Nevada Company and its assets; and on the 
foUowing day à corecelver was appolnted. That thèse recelvers reslgned on 
May 12, 1911, iEind plalntifC was thereupon appolnted recelver of the défend- 
ant in said cause, and of ail Its assets; with like powers to préserve and 
distribute the same, and has ever since been and now 19 such recelver. That 
the creditors and deposltors Of the Washington Company and of the Nevada 
Company, and the public geherally In said town of Fairbanks and viclnlty, 
and sâid District Court of the Territory of Alaska, and said recelvers .and 
each of them, amd their attomeys, did not, prlor to March, 1915, know or hâve 
notice that the pretended sale of the capital stock of said Washington Com- 
pany was fraudulent, null, and voidi nor that the représentations that the 
Nevada Company and the Washington Company had lawfuUy consoUdated 
and merged were absolutely false and fraudulent That, on the contrary, the 
recelvers, relylng upon and bellevlng said représentations, imder orders made 
In said cause, distributed divldends aggregating 50 cents on the dollar to 
the creditors and deposltors of the Washington Company and the Nevada 
Company, on the erfoneous assumption that thosé' creditors were the creditors 
of the supposed consoUdated and merged corporations. That ail of the credi- 
tors and deposltors of the Nevada Cèmpaùy and of the Washington Com- 
pany also relied upon and belleved sàld false and fraudulent représentations, 
and had no notice or knowledge of the existence of the combination and con- 
splracy to restraln trade, or that the said représentations and statements 
and said pretended consolidation were false and fraudulent, except the de- 
fendants herein and the I^evada Company, untll March, 1915, when plalntift 
was advlsed by counsel, reslding in San rraiidsco. Cal., that the laws of 
Nevaàa did not permit of the sale and purchase by a banking corporation 
oi-gànized under the laws of Nevada of the stock of a banking corporation, or 
of thé consolidation of a corporation or^anlzea linder the laws of Nevada with 
a corporation organlzed under the laws df any other state, territory, or coun- 
try. That said recelver and the creditors and deposltors of the Washington 
Company w:ere th'en and there for the first tiïne advlsed by said counsel that 
the recelvers appolnted In said bause ^o. ; 1597 were not the recelvers of the 
said^ Washington Company and its àssfetslh Alaska, and that in conséquence 
no rfeeeiver had been iawfully appolûted for said Washington Company. That 
in May, 1915, as a resuit of the Information and advlce so received, one of 
the ci-edltors of the Washington Coripany coniménéed a suit, No. 2113 In said 
District pburt, agalnst plalntifC, as recelver Of thé Nevada Company, who 
was then ftiid there in possession of thé assets and books of account of the 
Washington Company under the erroneoùs IJellef and assumption that skid 
WashiTïgtoii Company was lawfully consoUdated 'with said Nevada Company. 
That thereafter said court màde an order apppolntlng plalntifC the recelver of 
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said Washington Company and of ail of Its assets In Alaska, and ever slnce 
May, 1915, plalntlfl has been such receiver. That on July 27, 1&15, the sald 
court made an order of référence in said cause No. 2113, requiring that tes- 
timony be taken, an Inquiry made, ail accounts stated, and ail facts dis- 
closed and found, and conclusions of law made thereon. That in pursuanee 
of said order, and a lilce order in said cause No. 1!>97, références were had, a 
full list of the credltors and debtors of the Washington Company was ascer- 
talned, and the assets and llabilities of the Washington Company and of the 
Nevada Company were segregated and ascertalned, respectively. That it 
was found and conclnded by the référée that the Washington Company was 
on January 5, 1911, and at ail tiraes thereafter, insolvent, and that sald 
pretended sale of stock and consolidation was unlawful, fraudulent, nuU and 
void. And 'thereafter, on July 24 and 30, 1915, the sald District Court made 
and entered decrees in said causes numbered 1597 and 2113, respectively, ap- 
proving and adopting said flndings and conclusions of the référée. That on 
September 8, 1915, the superior court of the state of Washington appointed 
plaintifif receiver of the Washington Company and of ail its assets wlthin the 
state. That both the Washington Company and the Nevada Company are 
insolvent. That by reason of the unlawful acts of the défendants the Wash- 
ington Company has been injured in the sum of $110,000, belng the surplus 
over and above its llabilities to credltors, excepting stockholders, whlch sur- 
plus said Washington Company owned and possessed on the 16th day of 
September, 1909; in the sum of $5,000, belng the loss of the use of said 
$62,500 paid by said défendants for one-half of the stock of the Eirst National 
Bank of Fairbanks ; and in the sum of $512,557.17, belng the amount neces- 
sary to liquidate the obligations of sald Washington Company to its depositors. 
Wherefore plaintiff prayed judgment agalnst défendants in the sum of 
$1,882,671.51, together with the sum of $50,000 as attorney's feeS, and costs. 
Défendants demurred, and the court sustained their demurrer upon two 
grounds : (1) That the complaint does not state a cause of action, as the plain- 
tiff as receiver représenta the corporation, and the corporation, belng a party 
to the illégal combination, cannot sue under the Sherman Act for such damages 
as it may hâve sufifered by reason of the combination to which it was a party ; 
and (2) that the action was not commenced withln the time limlted by law. 
Plaintifif allèges error. 

Hughes, McMicken, Dovell & Ramsey and Otto B. Rupp, ail of 
Seattle, Wash., Roy V. Nye, of Monrovia, Cal., and De Journel Sa. De 
Joumel, of San Francisco, Cal., for plaintiff in error. 

Clise & Poe and Peters & Powell, ail of Seattle, Wash., for défend- 
ants in error. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). [1] 
This is an action at law, brought under section 7 of the act knowrn as 
the "Sherman Anti-Trust Act" (An act to protect trade and commerce 
against unlawful restraint and monopolies, approved July 2, 1890, 26 
Stat. 209). The act provides, among other things : 

"Sec. 3. Every contract. combination in form of trust or otherwise, or con- 
spiracy in restraint of trade or commerce, in any terrltory of the United 
States, * * * is hereby declared illégal. * * * " 

"Sec. 7. Any person who shall be injured in his business or property by 
any other person or corporation by reason of anythlng forbidden or declared to 
be nnlawTul by this act, may sue therefor in any Circuit Court of the United 
States In the district in which the défendant résides or Is foùnd, wlthout 
respect to the_ amount in eontroversy, and ahall recover threefold the dam- 
ages by hlra sustained and the costs of suit, including a leasonable attorney's 
fee." Oomp. St. 1916, §§ 8822; 8829. 
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The things forbidden and declared to be unlawful by the clause of 
section 3 of the act quoted above are "every contract, conibination in 
form of trust or otherwise, or conspiracy, in restraint of trade or com- 
merce, in any territory of the United States," and any person who shall 
be injured in his business or property by .any person or corporation by 
reason of any such unlawful act may, under section 7, sue therefor in 
a fédéral court and recover threefold the damages sustained by him, 
and the costs of suit, including a reasonable attorney's fee. The juris- 
diction of the court and the province of the jury in such a case is to 
inquire whether the complainant has been injured in his business and 
property by reason of any such unlawful act. If it appears from the 
complaint, and is proven, that the plaintiff has been so injured, the 
court has jurisdiction, and upon the verdict of a jury is required to 
award the damages provided in the act. But if, on the other hand, he 
has not been so injured, or if he has been injured, but not by reason of 
anything forbidden or declared to be unla^yful by the act, he cannot 
recover in the action. This statement of what must always seem to be 
an obvions rule of procédure appears to be necessary in this case, in 
order to direct attention to the question whether the matters alleged 
in the complaint really and substantially involve a dispute or contro- 
versy within the jurisdiction ai the court. 

In Minnesota v. Northern Securities Co., 194 U. S. 48, 65, 24 Sup. 
Ct. 598, 48 L. Ed. 870, the Suprême Court of the United States, refer- 
ring to an allégation in the complaint in that case that the combination 
and consolidation between the Great Northern and Northern Pacific 
Raiiway Companies and their control of their afïairs and opérations by 
the Northern Securities Company were in violation of this Anti-Trust 
Act, said : 

"An allégation In a complaint flled In a Circuit Court of the United States 
may, Indeed, In a sensé confer jurisdiction to détermine whether the cage is 
of the class of whlch the court may properly taie cognlzance for purposes of 
a final deeree on the merits. Newburyport Water Co. v. Newburyport, 193 
U. S. 561, 24 Sup. et. 553, 48 L. Ed. 795, and Pacific Electric Ry. Co. v. Lo» 
Angeles, 194 U. S. 112, 24 Sup. Ct 586, 48 L. Ed. 896, decided at présent term. 
But If, notwlthstanding such an allégation, the court finds, at any time, tiat 
the case dœs not really and substantially Involve a dispute or controversy 
within Its jurisdiction, then, by the express command of the act of 1875, Ita 
duty is to prôceed no lurther" — clting section 5 of the act of 1875 (Act March 
3, 1875, c. 137, 18 Stat. 472 [Comp. St. 1916, § 1019]). 

And in Hull v. Burr, 234 U. S. 712, 720, 34 Sup. Ct. 892, 58 L. Ed. 
1557, the same court, referring to the jurisdiction of the fédéral court 
under the laws of the United States, said : 

"The rule Is firmly establlshed that a suit does not so arlse unless It really 
and substantially involves a dispute or controversy repecting the valldlty, con- 
struction, or efCect of sorae law of the United States, upon the détermination, 
of whlch the result dépends. And this must appear, not by mère Inference, 
but by distinct averments according to the rules of good pleading; not that 
matters of law must be pleaded as such, but that the essentiel facts averred 
must show, not as a matter of mère inference or argument, but clearly and 
distinctly, that the suit arlses under some fédéral law. Hanford v. Davies, 
163 U. S. 273, 279, 16 Sup. Ct. 1051, 41 L. BM 167; Mountain View Mijiing & 
Mllling Co. V. McFadden. 180 U. S. 633, 635, 21 Sup. Ct. 488, 45 I* Ed. 666; Dé- 
fiance Water Co. v. Défiance, 191 U. S. 184, 191, 24 Sup. Ct 63, 48 L. Bd. 
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140; Arbuckle v. Blackbiirn, 191 TJ. S. 405, 413, 24 Sup. Ct. 148, 48 L. Ed. 
239; Bankers Casualty Co. v. Mlnneapolis, etc., Ey. Co., 192 U. S. 371, 383, 
24 Sup. Ct. 325, 48 L. Ed. 484 ; Shulthis v. McDougal, 225 U. S. 561, 569, 32 
Sup. Ct. 704, 56 L. Ed. 1205." 

[2] It may be conceded that the agreement of June 6, 1905, between 
the Fairbanks Banking Company, the predecessor of the Nevada Com- 
pany, the Washington Company, and the First National Bank of Fair- 
banks, agreeing to conduct their said three several banking businesses 
noncompetitively, and fixing the rates to be charged by the three banks, 
respectively, for exchange upon drafts, télégraphie transfers, the han- 
dling of gold dust, transportation and insurance, collection rates, inter- 
est on lojms, etc., and fixing a penalty for a departure f rom such rates 
by either of the banks, was an unlawful combination and in violation 
of the Anti-Trust Act. It may also be conceded that the agreement of 
May 10, 1909, upon the same subject and to the same efïect, viras un- 
lawful, and in violation of the Anti-Trust Act, and that the consolida- 
tion of the three banks was, under the circumstances, open to judicial 
inquiry in a proper suit. But it is not alleged in the complaint that the 
Washington Company suffered any injury by reason of thèse unlawful 
agreements. The statement and explanation of the plaintifï in error is 
that the allégations of the complaint respecting thèse agreements had 
tio such purpose ; that they wére intended only to serve as matters of 
inducement, inserted for the purpose of exhibiting the origin and de- 
velopment of the banking business at Fairbanks and the status thereof 
€xisting, and the purposes actuating the défendants when the conspira- 
cy and combination of 1909 was entered upon by the défendants and 
the Nevada Company. We may then dismiss thèse allégations from 
further considération as charging that the Washington Company suf- 
fered injuries by reason of thèse violations of the Anti-Trust Act. 

We come, now, to the cause of action upon which a recovery of 
damages is sought in this case. It is charged that on September 16, 
1909, while the directors, stockholders, and ofificers of the Washington 
Company were conducting and carrying on a banking business in pur- 
suance of the unlawful combination and conspiracy in restraint of 
trade and commerce mentioned, in order to eflfect the absolute concen- 
tration and to obtain the absolute control of the banking business in the 
town of Fairbanks, the Tanana valley, and the country adjacent there- 
to, and in order to make still more secure and to render permanent the 
said unlawful restraint of trade, and commerce, they sold to the Ne- 
vada Company ail the capital stock and ail the assets of the Washing- 
ton Company, and the Nevada Company purchased such capital stock 
and assets, which included one-half of the capital stock of the First 
National Bank of Fairbanks ; that at that time the Nevada Company 
was insolvent, which the défendants knew ; that its liabilities exceeded 
its assets in the amount of $535,000. It is further alleged that on Jan- 
uary 22, 1910, the directors and stockholders of the Washington Com- 
pany surrendered their offices as directors of that company to a board 
of directors selected and cpntrolled by the Nevada Company, and on 
the 4th day of January, 1911, the Nevada Company, conducting the 
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business of ïtself and of the Washington Company, closed its doors and 
ceased to do a banking business. 

The injuries to the Washington Company resulting from thèse acts 
of the défendants as stockholders of that company are specifically 
charged as f ollows : That on May 7, 1909, the Nevada Company and the 
directors, officers, and stockholders of the Washington Company pur- 
chased ail of the capital stock of the First National Bank of Fairbanks 
for the sum of $125,000, each corporation taking one-half of the stock, 
OT $62,500 each. It is alleged in the complaint that there was a loss 
of the use of this money, which loss amounted to $5,000. This charge 
the plaintifï in error states was inadvertently made, and should be 
rejected as surplusage. The next charge is that on the 16th day of 
Septerober, 19C©, the défendants, as stockholders of the Washington 
Company, sold their stock to the Nevada corporation for $250,000. It 
is alleged that at that date the capital stock of the Washington corpo- 
ration was worth only $140,000. The différence between the actual 
value of the stock ($140,000) and the sum for which the défendants 
sold the stock to the Nevada corporation ($250,000) is the sum of 
$110,000. This différence of $110,000, it is claimed, was an injury to the 
Washington Company caused by the défendants as officers and stock- 
holders of the Company. The next charge is that the Washington Com- 
pany was insolvent on January 4, 1911, and was indebted to its credi- 
tors on that day for principal in the sum of $378,977.72, and for inter- 
est on that sum from January 4, 1911, to the Ist day of June, 1915, 
at 8 per cent, per annum, the sum of $133,579.45, or a total of $512,- 
557.17. Thèse four items make a sum total of $627,557.17. Threefold 
damages — that it to say, three times $627,557.17 — amount to $1,882,- 
671,51. From this sum must, however, be deducted threefold the dam- 
ages of $5,000 claimed in the complaint for the loss of the use of the 
money paid for one-half of the stock of the First National Bank of 
Fairbanks, which claim this court is asked to reject as surplusage. 
This déduction leaves the claim of damages amounting to $1,867,671.- 
51, which it is contended the plaintiff, as receiver of the Washington 
Company, is entitled to recover of the défendants. 

We are of opinion that this statement of the case and the object of 
the suit as set forth in the complaint is sufficient to show that the case 
does riot really and substantially iiivolve a dispute or controvèrsy re- 
specting the validity, construction, or' effect of the Anti-Trust Act, 
upon the détermination of which the resùlt dépends. The bank did not 
fail becàuse of its consolidation with the other banks, or because of its 
noncompetive agreements with such banks. It failed, notwithstanding 
the advantage it had in the grossly exorbitant rates it was able to exact 
from its custoiners uhder the noncompetitive agreements. That it 
failed from mismanagement is clearly disciôsed by the complaint, and 
the cause of action as stated is in ail essentJal features a suit on be- 
half of creditors for damages resulting from such mismanagement, and 
if a recovery could be had in this suit it would be for their benefit. 

[3] The argument that the injuries suffered by the Washington 
Company grew out of the unlawful combination of the défendants in 
restraint of trade and commerce is not convincing, and the jurisdiction 
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of a fédéral court, limited as it is by law, cannot be made to dépend 
upon argument. The jurisdiction must not be a matter of mère infer- 
ence, but must appear by distinct averments according to the rules of 
good pleading. Minnesota v. Northern Securities Co., 194 U. S. 48, 
65, 24 Sup. Ct. 598, 48 L. Ed. 870, and Hull v. Burr, 234 U. S. 712, 
720, 34 Sup. Ct. 892, 58 L. Ed. 1557. This conclusion renders it un- 
necessary to discuss the question whether the receiver of the Washing- 
ton Company can maintain this suit against its stockholders, or the 
other question whether the cause of action is barred by the statute of 
limitations. 

The judgment of the District Court is affirmed. 



EQUITABLE TRUST CO. OP NEW TOKK v. GREAT SHOSHONE & TWIN 
FALLS WATER POWER CO. et al. (PLUMER et al., Interveners). 

AMERICAN WATERWORKS & ELECTRIC OO. v. TOWLE et al. 

(Circuit Court of Appeals, Nlnth Circuit. October 22, 1917.) 

No. 2791. 

L CoRPOEATiONS <3=»482(3) — Mobtgages — FoRECLOsuKE — Intervention. 

Under Rev. Codes Idaho, § 3418, providlng that the right of a mort- 
gagee to foreclose, as well as the amount claimed to be due, may be con- 
tested In the District Coart by any person Interested in so doing, and 
section 4111, providlng that any person may, before trial, intervene in an 
action or proceeding, who bas an Interest in the matter in lltigktlon, in 
the success of either of the parties or an interest agàinst fcth, vchere 
prior to a suit to foreclose a mortgage a receiver had been appointed in 
a creditors' suit, the court dld not err in permlttlng a judgihent creditor 
and gênerai creditors whose claims had been presented and allowed in the 
receivership suit to intervene In the foreclosure suit and contest the validl- 
ty of the mortgage so far as it covered personal property. 

2. Receivees iS=»1 — Pukpose op Appointment — Préservation or Riqhts. 

In the absence of spécifie state statute or décisions of the state courts 
conferring spécial rights and powers, and where a receiver is not ap- 
pointed for the purpose of iœpounding property for a spécifie purpose, the 
appointment of a receiver of property by a fédéral court is for the 
protection and préservation of ail rights and interests therein exlstlng 
at the time of such appointment. 

3. Corporations <®=482(3) — Mortgages — Foeeclosube — Intervention. 

Where in a suit to foreclose corporate mortgages on real and personal 
property, a judgment creditor and creditors whose claims had been al- 
lowed in a receivership suit intervened and contested the validity of the 
mortgages so far as they covered personal property on the ground that 
they were not accompanied by an affldavit of good faith as required by 
statute and obtained a decree adjudging that certain personal property 
was not subject to the lien, and the property was sold as a whole and 
the amount not subject to the lien agreed upon, it was withln the trial 
court's discrétion whether another creditor who had not availed itself of 
the right to intervene and contest the mortgage should be allowed to inter- 
vene and set up claim whlch would hâve taken practically the whole of 
the fund not subject to the lien, and the refusai to permit it to intervene 
was not an abuse of such discrétion. 

Appeal from the District Court of the United States for the South- 
ern Division of the District of Idaho ; Frank S. Dietrich, Judge. 

^=»For oth«r cases see same txipic & KBY-NUMBER In ail Key-Numbered Digeat» & Indexe» 



698 245 FEDERAL REI'OUTEE 

Suit b}^ the Equitable Trust Company of New York as trustée under 
deeds of trust by the Great Shoshone & Twin Falls Water Power Com- 
pany against the Great Shoshone & Twin Falls Water Power Company 
and others, in which the American Waterworks & Electric Company 
sought to intervene and file an intervening complaint against Guy I. 
Towle and others. From the decree (228 Fed. 516), and from an or- 
der denying leave to intervene, plaintifï and the intervener appeal. Af- 
firmed. 

The Great Shoshone & Twin Palis Water Company was a public service 
corporation of the state of Idaho, engaged In generating and supplylng elec- 
triclty to varions persons and varions places in the southern portion of that 
state, and having a large amount of both real and Personal property. It 
subsequently became Insolvent, with a number of gênerai credltors, and one, 
at least, secured one. One of its gênerai credltors, Guy I. Towle, commenced a 
suit, in hls own behalf and in behalf of such of the other credltors as might 
join therein, against the company In the court below on the 2d day of Novem- 
ber, 1914, alleging, among other things, its insOlvency, and that he was a 
credltor of the corporation, and askinç for the appointaient of a receiver of its 
property. The défendant immediately appeared, and by answer admltted the 
allégations of the bill, and Jolned In the request for a receiver, with the re- 
sult that the court on the same day apppinted William T. Wallace such re- 
ceiver, and enjoined every one from attaching or levylng upon or seizing any 
of the property of the company. Among the credltors of the power company 
was a corporation styled the American Waterworks & Electric Company, its 
claim being $1,26S,4S4.66, or thereabouts. 

Cari J. Hahn, as adminlstrator of theestate of Harry M. King, deceased, 
was a Judgment credltor of the insolvent corporation, and the Equitable Trust 
Company pf New York was sole trustée under a deed of trust made by It 
May 1, 18(10, and under supplemental mortgages dated June 21, 191,1, and 
April 7, 1913, respectlvely, coverlng ail of the real and personal property of 
the power company; and on the 14th day of Aprll, 1915, that trustée com- 
menced in the.court below a suit to foreclpse the deed of trust and the supple- 
mental mortgages, alleged to hâve been given to secure an issue of bonds aggre- 
gating $2,230,000, making défendants to the f oreclosure suit the mortgagor 
power company, William T. Wallace, as receiver of its property, Towle, the 
eomplainapt in the recel vershlp suit^ and the judgment credltor Çarl J. Hahn, 
as adminlstrator of the estate of Harry M. King, deceased. A supplemental 
bill was subsequently flled by the trustée, pràying, among other things: "That 
the court flnd and adjudge that the principal of the said bonds issued and 
outstanding, as alleged In ^ the bill of complaint herein, in the amount of 
$2,230,000, is due and payable; * • * that an account be had and taken 
of the bonds, interest coupons, and interest secured by sald deed of trust and 
supplemental mortgages, and the amount due thereon, with the namfâ Of the 
lawful holders or owners thereof, be ascertained ; that an account be taken 
of ail property of every kind conveyed or pledged by said deed of trust and 
supplemental mortgages, or intended so to be, whether acqulred before or 
after the exécution and delivery thereof ; * * • that the defendaht Great 
Shoshone & Twin Falls Power Company and WUlIam T. Wallace, as receiver of 
its property, may be decreed to pay, vrtthln a short time to be flxed by the 
court, to the holders of the bonds and coupons secured by said deed of trust 
and supplemental' mortgages, or to your orator as trustée for sald holders, the 
principal amount Of said bonds and the defaulted Interest thereon." 

To the blU for the f oreclosure Hahn, as adminlstrator, flled an answer 
settlng up the judgment obtained against the power company, and subse- 
quently L. M. Plumer and E. B. ScuU, as executors of the estate of L. L. 
McClelland, deceased, having filed their claim for allowance in the gênerai 
credltors' suit, and having obtained the allowance and approval thereof, iu- 
tervened by leave of the court in the foreclosure suit, and by answer to the 
bill of complaint therein attacked the valldity of the trust deed and mort- 
gages. 
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Similar steps were taken by one Jake M. Shank and the défendant Towle, 
and they also were permitted to intervene In the foreclosure suit and to flle 
an answer therein assailing the validity of the trust deed and mortgages ; the 
-ground of each of the said attacks being, in substance, that in so far as the 
Personal property was concerned the deed of trust and mortgages were void as 
against those creditors because of certain provisions of the statute of the 
State of Idaho, including section 3408 of its Revised Codes, which déclares 
that "a mortgage of Personal property is void as against creditors of the 
mortgagor • » * unless • * ♦ It is accompanied by the affidavit ot 
the mortgagor that It is made In good faith," etc. 

Subsequently the complainant In the foreclosure suit moved to vacate each 
of the orders allowlng the interventions to be filed and to dismiss each of the 
answers flled by the interveners, which motions were by the court denied. 
Thereupon the allégations in the answers of the interveners were by agree- 
ment of counsel deemed denied, and the cause came on for trial, the receiver 
Wallace having, by direction of the court, also filed an answer which, in addi- 
tion to various admissions, alleged and denied as foUows: "That at the 
time of the appointment of the receiver there was on hand a large and mls- 
cellaneous assortment of construction material such as pôles, wire, cross-arms 
and Insulators, transformers, and other material of like klnd intended for 
construction purposes; that a portion of said material had been Intended to 
be used for the construction of a Une from Mountain Home to Boise, which 
Une bas been abandoned and the material therefor was on hand ; that a por- 
tion of said material not needed by the défendant company or the receiver bas 
been sold by said receiver to the Southern Idaho Water Power Company, and 
an accountlng theref ore has been made. That In addition to this, at the vari- 
ons offices of the company in Twin Falls, Oakley, Shoshone, Jérôme, Glenns 
Ferry, Gooding, and Mountain Home, a stock of lamps, fans, small motors, 
heating devices, and other merchandise was kept on hand for the conven- 
ience of the customers of the company and to supply them with appliances 
which they needed, thèse appliances being in the nature of appliances ordinarl- 
ly carried in electric stores. * • * That défendant has no knowledge, in- 
formation, or belief sufficlent to enable hlm to answer as to whether or not 
said bonds were lawfuUy or properly sold or whether the purchasers thereof 
«btained any title thereto, and défendant therefore dénies the same." 

The prayer of the answer of the receiver was: "That the court flrst ascer- 
taln the amount actually due upon the obligations of the Great Shoshone & 
Twin Falls Water Company, défendant herein, and that only so much of the 
property of said company be sold as is covered by the liens described in the 
bill of complaint herein, and that the défendant be given ail proper relief." 

The record shows thèse further facts: That before the complainant closed 
its case an attomey of the court Informed it that he had recelved a telegram 
from the président of the power company (who was also président of the 
American Waterworks & Electric Company), requesting him to flle an answer 
In the case on behalf of the power company, admitting ail of the allégations 
of the bill and supplemental bill, and that he had prepared such an answer 
which he asked leave to file, which application the court took under «"on- 
sideration, but subsequently denied. And, further, that the claims of Jak M. 
Shank lu the sum of $4,390, Guy I. Towle in the sum of $13,963.01, anc L. 
M. Plumer and E. B. Seuil as executors in the sum of $15,625 had been dl- 
lowed and approved as claims against the power company in the gênerai credi- 
tors' suit, and that the deed of trust and supplemental mortgages were 
recorded in the mortgage records of the several countles as alleged In the 
bill of complaint, but were not recorded in the chattel mortgage records. 

A certlfied copy of the unpald judgment of Hahn, as administrator, against 
the povi'er company was also introduced in évidence. 

The trial court held and decreed that the lien created by the deed of trust 
and supplemental mortgages was subject and subordinate to the Claims of the 
intervening creditors "as to ail such articles of personalty as do not form a 
constituent part of and are not presently necessary for the maintenance, repair, 
and opération of the hydroelectric, generating, transmltting, and distributing 
Systems of the power company or reasonably necessary in conducting its 
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business as a public service corporation, such personalty conslstlng of con- 
struction supplies and materials tn excess of the présent needs of tlie power 
Company in conducting its business, and of bills and accounts receivable, 
stocks of merchandlse whleh. are Intended for sale to the public in the ordl- 
nary course of retall business, the public ferry at Shoslione Falls, and stock 
owned by the power company In other corporations, whlch said daims bave 
been approved and allowed in the respective amounts folio wlng, to wlt: 

Guy I. Towle $13.963 01 

Oarl J. Hahn, as admlnistrator of the estate of Harry M. Klng, 

deceased 6,225 15 

L. M. Plumer and E. B. Seuil, executors of the estate of L. L. 

McClelland, deceased 15,625 00 

Jake M. Shank 4,390 00 

and there is due the said claimants respectlvely the sums aforesaid, wltli 
interest thereon at the rate of 7 per cent, per annum from the date hereof." 

Thereupon thls stipulation of the respective counsel was entered into: "It 
is hereby stipulated by and between the parties hereto, that in view of the 
décision of the court that the lien of complalnant's mortgage is, as to certain 
Personal property, subject and subordinate to the claims of certain of the 
défendants and the interveners, and in view of the further fact that it is 
to the interest of ail parties to thls suit and credltors of the Great Shoshone 
& TvFin Falls Water Power Company that ail the property, rights, and assets 
of said corporation be sold as an entirety and without delay, the decree In 
this cause shall provide for the sale of ail of the property of the said de- 
fendant Great Shoshone & Twln Falls Power Company in block and as an 
entirety, but the sale of said premises shall not be construed as a waiver of 
the right of appeal of any party to thls cause as to any matter relating to 
the distribution of ' the proceeds of sale, or as to any matter involved in the 
décision of the court rendered hereln on the 17th day of November, 1915, but 
ail objections that mlght be raised on an appeal from the decree hereln may 
be raised with the same force and effect on an appeal taken after the 
sale of such property under said decree." 

Subsequently, and before the making of the sale directed by the decree, thls 
further stipulation was entered into: "It is hereby stipulated and agreed by 
and between the parties hereto, through their respective solicltors, that the 
Personal property referred to in paragraph second and other paragraphs of 
the decree entered in this cause on Deeember 6, 1915, conslstlng of construc- 
tion supplies and materials in excess of the présent needs of the power com- 
pany in conducting its business, and of bills and accounts receivable, stocks of 
merchandlse which are intended for sale to the public in the ordlnary course 
of retail business, the public ferry at Shoshone Falls, and stock owned by 
the power company In other corporations, being the property upon which the 
interveners and certain of the défendants were adjudged to bave claims prior 
and superior to the lien of complainant, Is of the reasonable value of $45,000. 
It is further stipulated and agreed that in apportionlng the proceeds derived 
from the sale of the property of the défendant power company under said 
decree, said sum of $45,000 shall be placed into what is in said decree some- 
times called the 'Unsecured Oreditors' Fund,' to be apportloned and dis- 
tributed as in said decree provided, relative to the payment and distribution of 
such Unsecured Oreditors' Fund. Thls stipulation is made to avoid the neces- 
sity of a hearlng for the purpose of apportionlng the proceeds of sale, as pro- 
vided In paragraph 14 of said decree, and nothlng herein contained shall be 
construed as a waiver of any right by any of the parties (to) except or objeet 
to, or appeal from any of the provisions of said decree, or any order hereafter 
made based on said decree." 

On January 8, 1916, ail of the property of the power company was sold at 
pubUc sale under the decree of foreclosure and bld in for the sum of $2,000,000,. 
the upset price theretofore fixed by the court, and on the following February 
14th the motion for confirmation of the sale came on for hearlng, and it was 
on that day conflrmed. Thereafter the American Waterworks & Electrlcr 
Company presented to the court à complaint in intervention, which it asked 
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leave to file, to which were made défendants Guy I. Towle, Cari J. Hahn, as 
administrator of the estate of Harry M. Klng, deceased, défendants in sald 
cause, and L. M. Plumer and E. B. Seuil, adminlstrators of the estate of L. L. 
McClelland, deceased, and Jake M. Shank interveners thereln, the record 
reciting, "And the above and foregoing amended complalnt, when presented to 
the court on the 28th day of February, 1916, was unverified, and the court 
stated at the hearing that the amended complaint in intervention mlght be 
used In its unverified condition in the présentation of application for leave 
to intervene, with the understauding that the said amended complalnt in in- 
tervention should be verified by the proper ofllcers, and when so verified 
mlght be lodged as of date the 28th day of February, 1916. This permission 
to hear the application of the American Watersvorks & Electric Company on 
its unverified complaint In intervention was granted to the American Water- 
works & Electric Company for the reason that petitioners L. M. Plumer and 
E. B. ScuU, executors of the estate of K L. McClelland, deceased, Jake M. 
Shank, Guy I. Towle, and Cari J. Hahn, as administrator of the estate of 
Harry M. King, deceased, had noticed for hearing at 10 a. m. on the 28th 
day of February, 1916, their pétition for an order upon the spécial master to 
pay the prior lien clalms of thèse pétitions, and counsel for the American 
Waterworks & Electric Company had asked leave of the court to présent the 
application of the American Waterworks & Electric Company on the un- 
verified complaint in intervention in order that the two matters might comc 
before the court on the same momlng." The application was by the court 
denied. 

The appeals are by the trustée and the American Waterworks & Electric 
Company. 

Murray, Prentice & Howland, of New York City, and Richards & 
Haga and J. L. Eberle, ail of Boise, Idaho, for appellant Equitable 
Trust Co. of New York. 

Wyman & Wyman, of Boise, Idaho, for appellant American Water- 
works & Electric Co. 

Martin & Cameron, of Boise, Idaho, for appellees Plumer and Seuil. 

Alfred A. Fraser, of Boise, Idaho, for appellee Jake M. Shank. 

James H. Wise, of Twin Falls, Idaho, for appellee Hahn. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). [1] Wfr 
readily concède that none of the intervening creditors of the insolvent 
corporation had or acquired any lien on any of its personal property, 
but are unable to sustain the contention of the appellant that the court 
below erred in permitting the intervention of such of the gênerai cred- 
itors who asked to intervene prior to the entry of the decree of the 
court. One of such creditors had obtained judgment against the in- 
solvent, and the demands of the others of them had been presented 
and allowed as claims against the insolvent debtor. Section 3418 of 
the Revised Statutes of Idaho provides, with référence to mortgages 
upon property within the state, as follows : 

"The right of the mortgagee to fo reclose, as well as the amount claimed to 
be due, may be contested in the District Court by any person interested in so 
doing, for whlch purpose an injunction may issue if necessary." 

And section 4111 of the same Code reads: 

"Any person may, befoi-e the trial, intervene in an action or proceeding, 
who bas an interest in the matter in litigation, in the success of elther of the 
parties, or an interest against both. An intervention takes place when a thlrd 
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person Is permltted to become a party to an action or proceedlng between other 
persons, elther by jolning the plalntlff in elaiming what Is sought by the com- 
plaint, or by uniting wlth the défendant in resisting tlie clalms of the plaintiff, 
or by demandlng anything adversely to both the plaintiff and the défendant, 
and is made by complaint, settlhg forth the grounds upon whlch the inter- 
vention rests, filed by leave of the court, and served upon the parties to the 
action or proceedlng who hâve net appeared and upon the attomeys of the 
parties who hâve appeared, who may answer or demur to it as if It were an 
original complaint," 

While the Suprême Court of Idaho held in the case of Union Trust 
& Savings Bank v. Idaho Smelting & Refining Co., 24 Idaho, 735, 135 
Pac. 822, that the appellant there was not entitled to intervene in the 
foreclosure suit there involved, having failed to allège the insolvency 
of the corporation which executed the mortgage, or to show that the 
party elaiming the right to intervene had prosecuted its claim to judg- 
ment, or had made any effort to collect the same f rom the debtor, or 
that an attempt to do so would hâve been useless, yet held that if the 
appellant had "first shown the existence of its claim, and that it had 
exhausted ail of its légal remédies, or that those remédies were useless, 
and it would be vain to pursue them, and that the only way it could 
secure and collect its claim would be out of the property covered by 
this mortgage, then it would hâve been in a position to contest the va- 
lidity of the mortgage and to raise the question as to whether or not" 
the bonds there involved had been issued and the mortgage had been 
executed in violation of the provisions of the Constitution of the state, 
citing section 4111 of the state statu te, and declaring that: 

"Any third party may intervene In an action in thIs state who has 'an inter- 
■est in the matter in lltlgation, in the success of either of the parties, or an In- 
terest against both.' " 

In the présent case the interventions allowed by the court below met 
the requirements of the case just cited. The previous case in the same 
court of Neustadter Bros. v. Doust, 13 Idaho, 617, 92 Pac. 978, is 
wholly unlike the présent one. There the action was against a sheriff 
to restrain and enjoin him from selling certain personal property de- 
scribed in the complaint under a chattel mortgage which had been pre- 
viously executed by the copartnership of Lang & Wunderlich in favor 
of the Exchange National Bank of Cœur D'AJene City ; and the ques- 
tion was as to the sufficiency of the complaint. It alleged, among other 
things, that Lang & Wunderlich executed to the bank their certain 
chattel mortgfage, which was made a part of the complaint, and that : 

"The sald chattel mortgage, as to any of the credltors of sald Lang & 
Wunderlich, was vold from the beginning, and that as to the sald credltors 
and any àrid ail of them, the sald chattel mortgage was and still is auU and 
void and of no force and effect whatsoever or at ail." 

In holding the complaint insuflficient, the court said : 

"The plaintiff makes no attempt to show that Lang & Wunderlich had no 
other property out of which to pay their Indebtedness. It contains no allé- 
gation of insolvency, nor does it allège any facts from which Insolvency can 
Ije reasonably inferred. It does not state that the plaintiff has ever made 
any demand on Lang & Wunderlich for the payment of the debt due, nor 
■does it show any steps taken toward the collection of the same. They are 
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not made parties défendant In the action against the sherifE, nor bas the 
plaintiff reduced his claim to a judgment. He bas commenced no action 
against Lang & Wunderlich, bas never attached thls or any property, and in 
no way connecta his right, interest, or claim with the property that he seeks 
to restrain the sherilï from selling, and no assurance is glven when he will 
prosecute his action or that he will ever obtain a judgment against them. It 
can make no différence to the plaintiff wbether the sberiff sells tbis property 
or not, if Lang & Wunderlich pay the plaintiff. If they should bave the 
means with wbich to pay their indebtedness to the plaintiff, or if they bave 
other property, either mercbandise or cash, then there can he no reasonable 
objection to their paying their other debtor, the Exchange National Bank." 

We do not understand the case last cited to hold that ùnder the pro- 
visions of the Idaho statute that has been cited a chattel mortgage, im- 
accompanied by the affidavit o£ good faith and not recorded as required 
by the state statute, is valid as against ail creditors of the mortgagor, 
except such as hâve a lien upon the property ; nor do we understand 
the case of Ryan v. Rogers, H Idaho, 309, 94 Pac. 427, or Martin v. 
Holloway, 16 Idaho, 513. 102 Pac. 3, 25 L,. R. A. (N. S.) 110, cited 
by the appellants in support of the contention, to so hold. In the 
first of thèse cases what the court held was that where the mortgagor 
remains in possession of the chattels and with the knowledge and con- 
sent of the mortgagee and continues to sell and dispose of the same 
without applying the proceeds of the sale to the réduction of the mort- 
gage debt, the existence of such facts, whether shown by the mortgage 
itself or by évidence aliunde, will invalidate the mortgage as against 
creditors and other interested third parties, and that although such 
mortgage be defective or invalid as to third parties, if the mortgagee 
take possession of the property covered by it prior to the acquiring of 
a claim thereto by attachment, exécution, or other lien, the possession 
of the mortgagee will be protected and his security be held valid to the 
extent of his claim. 

In the second of the cases last cited it was held that the mortgagor 
and mortgagee to a chattel mortgage may make an agreement, valid as 
between themselves, that the possession of the property mortgaged shall 
remain in the mortgagor, with power on his part to dispose of it and 
apply ail or any part of the proceeds in payment of the mortgage in- 
debtedness, and that section 3409 of the Revised Codes of Idaho recog- 
nizes the right of a mortgagor and mortgagee to such a mortgage to 
agrée that the possession of the mortgaged property may remain in 
the mortgagor, or be transferred to the mortgagee, in which latter 
event such possession by the mortgagee is équivalent to the recording 
of the mortgage, and gives to the world the same notice that the record- 
ing of the mortgage would give. 

In ail that we see nothing inconsistent with the sections of the 
Idaho Statutes that we hâve above quoted, or with the décision of 
that court in the case of Union Trust & Savings Bank v. Idaho Smelt- 
ing & Refining Co., supra, or with what we hâve above held. 

[2] We quite agrée with the learned counsel for the appellants that, 
in the absence of spécifie state statute or décisions of the state courts 
conferring spécial rights and powers, and where he is not appointed 
for the purpose of impounding it for a spécifie purpose, the appoint- 
ment of a receiver of property by a fédéral court is for the protec- 
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tion and préservation of ail rights and interests therein existîng at 
the time of such appointment. Authorities to this effect are so nu- 
merous that we think it is unnecessary to cite them. 

[3] The receiver in the présent suit, therefore, held ail of the Per- 
sonal property of the infeolvent corporation, to which the trustee's liens 
did not apply, for the benefit of the complainant in the receivership 
suit and for such of the other gênerai creditors of the insolvent debt- 
or as should join therein. So far as appears ail such gênerai creditors 
did so join except the appellant American Waterworks & Electric 
Company, which company, while having actual notice of ail the liti- 
gation in question, for some reason or reasons abstained from inter- 
vening during the progress of the trial. But after its conclusion and 
after the entry of the decree in the cause and the création of a spé- 
cifie fund by stipulation of the respective parties to the suit, which 
was the agreed value of that portion of the personal property to which 
the court held the trustee's liens did not apply, and which was there- 
fore subject to the payment of the claims of the gênerai creditors who 
had intervened in the receivership suit, and after the sale of ail the 
property covered by the deed of trust and supplemental mortgages the 
appellant American Waterworks & Electric Company presented to 
the court a pétition to intervene, which pétition was directed only 
against the gênerai creditors of the insolvent debtor who had inter- 
vened in the foreclosure suit; alleged their respective claims and an 
allowance thereof in and by the decree of the court ; that the amount 
realized from the personal property held by the court not to be cov- 
ered by the trustee's liens was $45,000, and, among others, made thèse 
further allégations: 

"That ail of sald daims and a large number of pther claims aggregating up- 
wards of $4,000,000, the exact amount thereof belng to your Intervener un- 
known, were flled with the receiver in said cause pursuant to the order of 
the court and the notice of the receiver requiring the flling of claims against 
the power company for allowance by the receiver and court, to the end that 
the same might be entitled to share in the équitable distribution of the 
assets of such receivership estate pursuant to law and the principles of 
equlty governing the administration and distribution of assets of insolvent 
debtors by courts of equity In sulta l^ronght by one or more creditors in behalf 
of themselves and ail other creditora of the insolvent debtor. • * » That 
in addition to said sum of $45,000 this intervener Is informed and believes that 
there is approximately $25,000 in the hands of the receiver of sald power 
company that njay also be avallable for the payment of claims of gênerai 
■creditors, making in the aggregate approximately $70,000 avallable for the 
payment of claims aggregating upwards of $4,000,000; that the other prop- 
■erty of said power company subject to complainant's deeds of trust and mort- 
gages was sold for $2,000,000 by the spécial master under the decree of 
foreclosure, which amount was less, as this intervener Is informed and be- 
lieves and so allèges the fact to be, than is due the said plaintiff under sald 
decree of foreclosure." 

Notwithstanding the allégation in the complaint of intervention thus 
sought to be filed by the American Waterworks & Electric Company 
that there were a large number of other claims against the power com- 
pany, none of those alleged other claimants at any time intervened 
or sought to intervene in the foreclosure suit, although the record 
shows that notice was mailed to each known créditer of the insolvent 
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Company, and a like notice published once a week for four successive 
weeks in two designated newspapers by the receiver under the order 
of the court made May 4, 1915. 

That the appellant American Waterworks & Electric Company 
had the same right to intervene in the foreclosure suit and set up its 
claim to that portion of the personal property upon which the trust 
deed and supplemental mortgages were not a lien as had any and 
every other creditor of the insolvent debtor is clear, and that it had 
full opportunity of so doing is equally apparent from what has al- 
ready been said. But instead of avaiHng itself of that right and 
opportunity, it allowed the contest to be carried on by and at the ex- 
pense of those of the gênerai creditors of the insolvent that hâve been 
named, resulting in the decree and funds that hâve been referred to. 
Not until after the suit in which it could hâve intervened had been 
ended by the final decree therein and the sale of the property there- 
under did that company manifest any intention of intervening, and not 
until those creditors had made application to the court for tlie payment 
of their claims out of that fund, did the appellant American Water- 
works & Electric Company appear with its verified complaint in inter- 
vention, claiming such an amount as would practically take the whole 
of the fund in question. 

We think that the most favorable view that can be taken of the 
application of the Waterworks & Electric Company is that it was ad- 
dressed to the sound discrétion of the court below, and are of the 
opinion that such discrétion was not abused by the déniai of the ap- 
plication. In denying it the court, after referring to the lâches of the 
petitioner, said, among other things : 

"It appears from the record in the case that during the entlre tlme of the 
pendency of the foreclosure suit ail the bonds were held by the National Se- 
curities Corporation, and it now appears from the amended pétition that 
there was some sort of an arrangement between that company and the peti- 
tioner for the purchase of thls claini. In view of the record in the receiver- 
ship and in this case, it Is thought to be incumbent upon the petitioner, 
before it can ask the court to exercise a libéral discrétion in its favor, fully 
and frankly to négative the proposition that it stood with the holders of thfe 
bonds In the attampt to defeat the interveners In procuring the relief, whereas 
now it seeks to approprlate to Itself substantially ail that they hâve succeeded 
in wresting from the bondholders, at their own expense and péril. But be 
that as it may, I hâve been unable to see any substantial ground on which 
the right of the petitioner to Intervene may be predicated. When the matter 
was first presented to me upon the 14th of February I had the impression that 
whlle it would not be permltted to intervene to share pro rata in the decree, 
the intervention might be allowed for another purpose. To explain, there is 
a fund, the précise amount of which has not yet been djetermined, in the 
hands of the receiver in the creditors' suit, which presumaWy will ultlmately 
be distributed to the unsecured creditors, ineluding the interveners and the 
petitioner, and also the plaintifC trustée for such deficiency judgment as may 
be awarded to it after applying the proceèds of the sale to the liquidation of 
its claim. My thought was that by paying the $45,000 to the interveners the 
proceèds of the sale would be dimlnished by that amount, and therefore the 
deficiency judgment would be correspondingly increased, and the aggregate 
of the unsecured claims entitled to share in the receivershlp fund would be 
equally increased, and thus the petitioner would reeeive a smaller dlvidend 
than would hâve been distributed to it if the interveners had stayed out of 
this suit. It occurred to me that perhaps it could be properly held — although 
245 F.^5 
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that seemed extremely doubtful — ^that a duty rested especially upon Towle, 
the plalntlff in that action, and possibly upon other interveners, not to do 
anything even in another suit by whlch tliey would be beneflted to the disad- 
vantage of other creditors. But whether such was or was not their duty, 
upon reflection It now appears clear to me that the petitioner would not 
suJïer the slightest préjudice even in this respect. Indeed it is practically con- 
■ ceded by counsel that the petltioner's. position Is precisely the same, and 
the share it wlll receive eut of the funds in the hands of the receiver is pre- 
cisely the same that it would hâve been had the Interveners never corne into 
the foreclosure suit. The aggregate of the elalms to partlclpate in the dis- 
tribution of that fund will not be increased, because In so far as the de- 
ficiency Judgment is Increased the daims of thèse interveners vpill be dimin- 
Ished, so that the aggregate will remaln precisely the same. Even if there- 
fore It be assumed that for some reason not made clear the interveners owed 
the petitioner the duty to talce no action which woiild prejudiclally affeet its 
distributive share in the receivership fund, It cannot invoke the principle of 
équitable estoppel hère as a ground for intervenlng, because admittedly it 
has suffered and will sufCer no Injury. The interveners hâve done nothing 
agalnst good conscience or to the préjudice of the petitioner in securing and 
appropriating to their own use the judgment in the foreclosure case. They 
were under no contractual obligations to the petitioner, and I am unable to 
percelve how It can be held that they hâve violated any duty or obligation 
in seeking payment of their claims out of a fund which in whole would hâve 
otherwise gone to the bondholders, and not at ail to the unsecured creditors. 
The judgment is entirely the fruit of their diligence, in the exercise of 
which they took nothing from the petitioner. The petitioner had the same 
light as they to come into the suit, of the pendeney of which it undoubtedly 
had knowledge. If it did not join hands with the plaintiff to defeat the in- 
terveners, still, having knowledge of the pendeney of the foreclosure suit, 
and presumably being advised of its légal rlghts, It chose to remain silent and 
Inactive, thus avoiding the expense and péril of litigation, until after thèse 
Interveners hâve succeeded, and then, when they are about to receive the 
fruits of their diligence, it seeks to step In and seize the same. It Intimâtes 
no reason why, though having knowledge that the plaintIfC trustée was seek- 
ing to appropriate the entire assets of its debtor to the payment of the bonds, 
It never lifted a flnger la résistance, or suggested that the receiver do so." 

The decree and orders appealed from are affirmed. 



AMERICAN WATEEWOKKS & ELECTRIC CD. et al. v. TOWLE et al. 
(BOISE TITLE & TRUST CO. et al., Interveners). 

(Circuit Court of Appeals, Nlnth Circuit October 15, 1917.) 

No. 2902. 

CoBPOEATioNS <S=3566(2, 3) — Receivkebhip — PaioRiTiEs OF Claims. 

Const. idaho, art. 11, § 15, provides that the Législature shall not pass 
any law permitting the leasing or re-leasIng or aliénation of any franchise 
so as to release or relieve the franchise or property held thereunder from 
any of the liablllties contracted or Incurred In the opération, use, or enjoy- 
ment of the franchise or its privilèges. Rev. Codes Idaho, § 2769, as amend- 
ed by Sess. Laws Idaho 1909, p. 163, authorizes corporations to purchase 
and hold property and to sell, lease, or transfer any rights, privilèges, 
franchises, or other property, etc. A light and water company sold its 
property to a power company, part of the prlce to be paid in Installments 
out of the Income from operating . the system and dellvered a deed in 
escrow. Thereafter a barn was burned as a resuit of the négligent con- 
struction, maintenance, and opération of a Une of the light and water com- 

^saFor other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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pany, and the owner of the barn recovered a judgment against the power 
Company. Held, that on a receivership of the power company, the 
judgment was a preferred daim against the proceeds of the sale o£ the 
light and water company's System over the claims of bondholders under 
a mortgage executed by the power company and eovering after-acuuired 
property and over the claims of other creditors of the power company. 

Appeal from District Court of the United States for the Southern 
Division of the District of Idaho; Frank S. Dietrich, Judge. 

Suit by Guy I. Towle against the Great Shoshone & Twin Falls 
Water Power Company in which a number of other parties intervened 
and in which a receiver for the défendant power company was ap- 
pointed. From an order (232 Fed. 733) allowing the pétition of the 
Boise Title & Trust Company for allowance of a preferred claim, the 
American Waterworks & Electric Company and another appeal. Af- 
firmed. 

Wyman & Wyman, of Boise, Idaho (Frank T. Wyman, of Boise, 
Idaho, and Graham Sumner, of New York City, of counsel), for ap- 
pellants. 

S. H. Hays, of Boise, Idaho, for appellees. 

Before GILBERT and HUNT. Circuit Judges, and WOLVER- 
TON, District Judge. 

HUNT, Circuit Judge. Appeal by the American Waterworks 
& Electric Company, as a creditor, and William Wallace, as receiver of 
the Great Shoshone & Twin Falls Water & Power Company, called 
the Great Shoshone Power Company, from an order of the District 
Court directing the receiver to pay a judgment for $1,228.55, recov- 
ered by J. W. Newman against the Great Shoshone Power Company 
from the proceeds of the sale of a water System in the town of Sho- 
shone, Idaho. The order of the District Court was made pursuant to 
a pétition presented by the Boise Title & Trust Company, which had 
given bond to sccure the judgment in Newman's favor pending ap- 
peal. 

Prior to July 1, 1912, the Great Shoshone Power Company, of 
Delaware, owned and operated electric power plants in Idaho, and 
the Shoshone Light & Water Company, of Idaho, owned and operated 
a power plant and waterworks in Shoshone, Idaho. On that day, 
July 1, 1912, the Shoshone Light & Water Company contracted wiôi 
and transferred to the Great Shoshone Power Company possession of 
ail its power plants, real estate, and other property in considération 
of $55,000, $15,000 to be paid in cash, the balance payable from gross 
earnings of the plants in monthly payments until the balance should 
be fully paid. On February 12, 1913, the Shoshone Light & Water 
Company delivered to a bank of Shoshone a deed in favor of the Great 
Shoshone Power Company, to be held under escrow agreement, dated 
February 6, 1913. The Great Shoshone Power Company operated the 
property of the Light & Water Company until November 2, 1914, 
when, because of insolvency, a receiver was appointed for ail the 
property of the Great Shoshone Power Company. In April, 1913, 
a barn, owned by one Newman at Shoshone, was burned. Newman 
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brought suit in the state court against the Great Shoshone Power 
Company, ciiarging négligence in respect to construction and opération 
of eîectric wires, and on April 24, 1914, recovered judgment for 
$1,079.80, and threatened to issue exécution. The Boise Title & 
Trust Company gave a bond to secure the judgment and stay exécu- 
tion pending an appeal to the Suprême Court of Idaho, and appeal was 
actually pending in April, 1913, at the time of the appointment of 
the receiver of the Great Shoshone Power Company. Thereafter, in 
March, 1916, the Suprême Court of Idaho affirmed the judgment in 
favor of Newman. 28 Idaho, 764, 156 Pac. 111. This occurred aft- 
er the power company had paid a considérable sum in excess of the 
amount of Newman's judgment on account of the purchase price of 
the property covered by the contract of July 1, 1912. Afterwards 
the receiver completed the purchase of the property, and from the 
income paid more than $7,000. In 1910 and 1911, the Great Shoshone 
Power Company made mortgages to the Equitable Trust Company as 
trustée, covering ail its properties, to secure bonds, and in Aprjl, 1915, 
foreclosure was had by the Equitable Trust Company of New York as 
trustée. 

The District Court held that the judgment in favor of Newman 
was entitled to a préférence in the distribution of the proceeds of the 
sale of the Shoshone water System, over and above the mortgage 
bondholders and other creditors of the Great Shoshone Power Com- 
pany. It was the opinion of the court that the claim for préférence 
should be sustained upon this ground : That section 2769 of the Re- 
vised Codes of Idaho, as amended in 1909 (Session Laws 1909, p. 
163), which purports to confer upon corporations the power to "pur- 
chase and hold personal estate as the purposes of the corporation may 
require; * * * and to sell, lease, * * * transfer, mortgage, 
or convey, any rights, privilèges, franchises" or other property "other 
than its franchises of being a corporation ; and to purchase, own, vote 
or hypothecate the stock and bonds of other corporations" — should 
be read with relation to the limitations of section 15 of article 11 of 
the Constitution of the state of Idaho, which provides that the "Lég- 
islature shall not pass any law permitting the leasing or aliénation of 
any franchise so as to release or relieve the franchise or property 
held thereunder from any of the liabilities of the lessor or grantor, 
or lessee or grantee, contracted or incurred in the opération [or] use, 
or enjoyment of the franchise or any of its privilèges;" and that 
when read together the correct view is that if Newman had sued the 
Shoshone Light & Water Company alone, as he had a right to do, or 
had joined it as a défendant with the Great Shoshone Power Company, 
and had secured judgment against it, it could not, by transferring its 
property, hâve put it beyond the reach of Newman's judgment; and, 
furthermore, that the exécution and putting in escrow of the deed 
by the light and water company after it had negligently constructed 
the line, and the delivery of the deed to the Great Shoshone Company 
after the accident, could not, in view of the provisions of the state 
Constitution heretofore referred to, defeat Newman's right to pursue 
the property conveyed and to require that it should first be devoted 
to the satisfaction of his judgment. 
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The agreement of July, 1912, between the light and water company 
and the power company was a contract for sale for ail power plants, 
transmission lines, real estate, and ail other property owned by the 
light and water company, as shown by the inventory of June 
1, 1912. Under this contract the power company had taken possession 
on July 1, 1912, and was acquiring the property of the light and water 
company by payments out of the income accruing to it f rom operating 
the System. As a fact, before the bond was given to stay exécution 
upon Newman's judgment, the power company had paid to the light 
and water company more than enough to pay the judgment daim, 
and subsequently, out of the income continued to pay, and after the 
receivership came the receiver went on and made further payments 
in excess of $7,000. When Newman sued the power company, Septem- 
ber 10, 1913, he alleged that the light and water company maintained 
and operated the System under a franchise from the village of Sho- 
shone until July 1, 1912, when the power company purchased and took 
over the system in its entirety, together with the franchise, and main- 
tained and operated the system thereafter; that in 1911 the water 
company negligently extended its wires across the property of New- 
man and attached them to his barn; and that the power company, 
after the purchase and up to April 11, 1913, negligently maintained 
and operated the pôles, wires, and electric system, and permitted 
electricity to pass through a side of his barn, and the current coming 
in contact with the barn and contents set the building on fire ; and that 
by reason of négligence in construction by the water company, and be- 
cause of négligence in maintenance by the power company, fire re- 
sulted. 

The District Court correctly held that under the facts stated in New- 
man's complaint he could hâve sued the two companies in négligence — 
one as constructor and the other as operator. But he elected to claim 
damage from the power company, the sole operator when the damage 
was done. Having assumed such a position, the question is this: Is 
it équitable that, although the lien of the trustée and bondholders at- 
tached to the plant and properties of the light and water company 
transferred to the power company, solely by virtue of the covenant 
of the trust deed of the power company that the mortgage should em- 
brace after-acquired property, such lien attached, free of any obligation 
to pay Newman's claim against the property of the corporation? To 
so hoid, we think, would be a narrow construction. It is true, the orig- 
inating delict was faulty construction by the water company, and that 
the immédiate cause of action arose out of careless opération by the 
power company, but it arose while the operating company was acquir- 
ing the property by using the income from opération, and before the 
deed in escrow was delivered to the power company. Where there has 
been such an interrelation of possession and opération and method of 
payment, no principle will prevent the doing of equity as between mort- 
gagor and mortgagee and creditors, by treating the Newman claim as 
entitled to préférence over the claim of bondholders, especially if 
payment of it can be had out of funds realized from tbe sale of spécifie 
property or any part of it which was turned over by the constructing 
company to the buying operating company under the agreement of sale. 
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It is true, there was no lease between the two corporations, but there 
was an agreement to sell the property of the water company, and a 
deed placed in escrow. The légal title was in the water company, the 
équitable title in the power company, and if we assume that as between 
the vender and vendee, when the final payments were made to the wa- 
ter company and the deed was delivered, it related back to the time of 
its exécution, nevertheless, under the circumstances the ends of justice 
do not require the application of that usual rule so as to defeat the 
claim of Newman. It is no strain to draw an analogy between such 
an actual situation and that which would hâve been presented if there 
had been a lease by the water company to the power company. There 
was an aliénation. That the franchise itself may not hâve been under 
contract for transfer does not materially affect the question ; for equi- 
ty will treat the claim of Newman as if it were a fixed pre-existing 
liability of the water company, incurred in the enjoyment of a fran- 
chise before the property was finally sold, and therefore to be pro- 
tected under the constitutional provision quoted. Seymour y. Boise 
R. R. Co., Limited, 24 Idaho, 7, 132 Pac. 427. 

The District Court proceeded under the conviction that equity should 
protect the préférence by taking hold of a fund directly traceable to 
the sale of certain property which had belonged to the water company. 
We think this was proper, and that it is just to order payment of the 
claim by the power company as an expense incident to opération by 
it. If, in the course of opération of an electric system, taken posses- 
sion of under contract of purchase, such as there was hère, the buyîng 
company carelessly allows an uninsulated wire, put up by the selling 
company to come in contact with a corrugated iron barn, and as a 
resuit of such négligence fire occurs, and damage is donc, and judg- 
ment against the operating company is obtained, it seems to be no 
strain upon accounting methods to say that the pa3Tnent for such dam- 
age may fairly be counted as an expense incident to the opération of 
the System, when the object of opération bas been to make money 
wherewith to acquire title to the plant which has become part of the 
mortgaged property of the buying company. 

Affirmed. 



NEW y. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. October 15, 1917. Behearlng Denled 

December 3, 1917.) 

No. 2948, 

1. PosT Office <S=»35— Offenses Against Postal Laws — Use of Maius to 
Defraud. 

The maklng cf pretensions and promises which were false and fraudu- 
lent for the purpose of obtaining money and other thlngs of value from 
others, and the depositlng in the post office of letters In pursuance of the 
fraudulent scheme, were ail the essentlal éléments of the offense of using 
the mails In exécution of a scheme to defraud. 

SssFor otber cases see same toplc & KEY-NUMBER lu ail Key-Numbered Dlgeats & Indexa» 
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2. CoNSTiTUTiONAL Law <®=»84 — PosT OFFICE <S=535 — T3sE OF Mails to De- 

FBAUD EELIGIODS LIBERTY. 

Notwithstanding the provisions of the Constitution of the United States 
securlng to every citizen the right of religlous freedom, it was a viola- 
tion of the statuts forbidding the use of the mails in exécution of schémas 
to defraud for défendant to prétend to belleve that he had obtalned a su- 
pernatural state of self-immortality by righteous conduct, whlch pov?er 
enabled him to conqUer disease, death, poverty, and œisery, and could 
be transmltted to others willing to pay therefor, for the false and fraudu- 
lent purpose of securing money and other things of value from third per- 
sons by use of the post office, and to use the post office for such false* 
fraudulent, and Illégal purpose. 

3. Post Office <S=549 — Offenses Against Postal Laws— Evidence. 

On a trial for using the mails in the exécution of a scheme to defraud, 
letters alleged to hâve been deposited In the mails in pursuance of such 
scheme were admissible. 

4. Post Office <g=>49 — Offenses Against Postai Laws — Evidence. 

In a prosecutlon for uslng the mails in exécution of a scheme to de- 
fraud through companies, associations, and corporations to be organlzed 
for the ostensible object of publlshlng and selllng books, prlntlng and 
publishlng magazines, educatlng and instrueting eliglble persons, and 
conferring upon them supernatural gifts and powers, which défendant 
pretended to belleve he had acqulred, évidence held sufflclent to support 
a finding that défendant used the mails as a means of obtainlng money 
in pursuance of a grossly fraudulent scheme and with Intent to defraud. 

In Error to the District Court of the United States for the South- 
ern Division of the Northern District of CaHfornia, 

John Fair New was convicted of an offense, and he brings error. 
Afïirmed. 

Reisner & Honey, of San Francisco, Gai., for plaintifï in error. 
John W. Preston, U. S. Atty., and Casper A. Ornbaun, Asst. U. S. 
Atty., both of San Francisco, Cal. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The plaintiff in error was convicted under 
the second, third, and fourth counts of an indictment containing seven 
counts, charging him and one Marie T. Léo, alias Maria Tully, alias 
Marie Graham, with devising a scheme to defraud, to be executed by 
means of the post office establishment of the United States, and that 
they in fact did use the mails in such exécution. The codefendant 
of the plaintifï in error was acquitted as to ail of the counts, and he 
was acquitted as to counts 1, 5, 6, and 7 under the instruction of the 
court; there having been no proof of the depositing in the mails of 
the letters respectively alleged in those counts to hâve been so placed. 

In the court below the validity of the indictment was questioned, 
both by motion to quash and by demurrer, and hère it is strenuously 
contended in behalf of the plaintifï in error that it is in légal efifect 
based on the religious belief of the plaintifï in error, in contravention 
of that provision of the Constitution of the United States securing to 
every citizen the right of religious freedom. 

[1] It allèges various pretensions and promises of the défendant, 
New, which are alleged to hâve been false and fraudulent, and to bave 

®=9Foi otber cases lee same topic & KEY-NUMBBR In ail Key-Numbered Digsat* & Indexe* 
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been made for the purpose of obtaining money and other things of 
value from others, and it allèges that in pursuance of that fraudaient 
scheme he deposited in the post office certain letters, one of which was 
set out in each count of the indictment. Those alleged facts are es- 
sential éléments of the oiïense denounced by the statute upon which 
the indictment was based, but ail that are essential. Stokes v. United 
States, 157 U. S. 188, 15 Sup. Ct. 617, 39 L. Ed. 667; United States 
V. Hess, 124 U. S. 483, 8 Sup. Ct. 571, 31 L. Ed. 516; Brooks v. Unit- 
ed States, 146 Fed. 223, 76 C. C. A. 581 ; Miller v. United States, 133 
Fed. 337, 66 C. C. A. 399; Stewart v. United States, 119 Fed. 89, 55 
C. C. A. 641. 

[2] The government in no way sought by the indictment to prevent 
the défendants from honestly and sincerely entertaining the views the 
indictment allèges they pretended to entertain, nor from honestly and 
sincerely endeavoring to persuade others, by any legitimate means, to 
embrace the same notions. But what the government did undertake 
to do, and what it had the statutory authority for doing, was to pre- 
vent by indictment the défendants thereto from pretending to entertain 
the views therein specifically alleged for the false and fraudulent pur- 
pose of procuring money or other things of value from third parties 
by use of its post office establishment, of which use the indictment 
allèges the défendants availed themselves for the said false, fraudu- 
lent, and illégal purpose. That is this case, and the whole of it, in so 
far as concerns the point already mentioned. In such cases, as held 
by the Circuit Court of Appeals of the Fifth Circuit in the case of 
Post V. United States, 135 Fed. 1, 67 C. C. A. 569, 70 L. R. A. 989, 
the question of the defendant's good faith is the cardinal question. See, 
also, United States v. White (D. C.) 150 Fed. 379, where the preten- 
sions of the défendant to the indictment and the matter sent tlirough 
the mails, while of the somewhat gênerai nature of those hère in- 
volved, were insignificant in comparison, and where the court instruct- 
ed the jury that the point that they were' to consider and détermine 
was, not whether it was possible that the things which the défendant 
promised to do could be possibly done by any one, but whether it had 
been proven that the défendant did not intend to do what he prom- 
ised he could and would do. In determining that question, said the 
court : 

"You are entitled to consider and welgh every fact and clrcumstance which 
you flnd to hâve been proved which In your judgment throws llght upon his 
good faith. The question Is: Did he honestly, in good faith, intend to do the 
things which he promised he could and would do, as the considération for the 
money which he proposed to himself to obtaln from those wlth whom he 
opened up communications through the post office as charged in the indict- 
ment?" 

[3] That the letters alleged in the indictment to hâve been depos- 
ited in the mails in pursuance of the alleged scheme were admissible in 
évidence, of course, goes without saying, and that there was sufficient 
évidence given to justify the jury in finding that those specified in the 
counts on which the plaintiff in error was convicted were so deposited 
is, we think, equally clear. Their character is of no conséquence. 
United States v. Young, 232 U. S- 155, 161, 34 Sup. Ct. 303, 58 L. Ed. 
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548; United States v. Kenofskey, 243 U. S. 440, 37 Sup. Ct. 438, 61 
L. Ed. 836. 

[4] It is, however, further contended on behalf of the plamtiiï in 
error that the trial court should hâve directed a verdict in favor of 
the plaintiff in error on the ground that there was no évidence tending 
to show that he formed any scheme or artifice to def raud, which point 
calls for a brief statement of what constituted the alleged scheme, 
and for some référence to some of the testimony introduced tending 
to show the commission by the plaintiff in error of the alleged of- 
fenses. 

Except as to the letters alleged to hâve been deposited by the plain- 
tiff in error in the mails, the three counts under which he was con- 
victed are, in substance, the same, and alleged that he and his code- 
fendant at a certain specifîed time and place, within the jurisdiction 
of the court below, devised a scheme and artifice to defraud various 
persons and the public generally, and particularly certain specifîcally 
named persons, termed in the indictment "victims," and divers other 
persons to the grand jurors unknown, which scheme and artifice was 
to be effected by means of the post ofîîce establishment of the United 
States, and was, in substance, as follows : 

That the défendants would prétend that New was a human being 
who had attained the supernatural state of self-immortality in the body, 
by a course of righteous conduct consisting in abstinence from the use 
of méats of any kind as food ; abstinence from the use of intoxicat- 
ing liquors of any kind; abstinence from the use of indécent or pro- 
fane language of any kind; abstinence from telling falsehoods and 
bearing f aise witness against his neighbors ; and, lastly, by abstinence 
from the sin of committing adultery by acts committed, evil desires, 
or lustful eyes, or otherwise. That such supernatural power had en- 
abled him to conquer disease, death, poverty, and misery. That this 
power could be transmitted by him to others who were wiUing to ac- 
cept his teachings and pay therefor the sums demanded by him. That 
the défendants would likewise prétend that New was of divine origin 
and birth, a son of the Holy Ghost, greater in authority, majesty, and 
power than was Moses, Elijah, or John the Baptist; yes, that the 
mantle of the "Man Galilea" had fallen upon him, and he had received 
the "keys of the kingdom of Heaven." That each and every of such 
pretensions would be false and untrue, and known by the défendants 
and each of them so to be, and that New had no supernatural power 
or authority of any kind or character, but was an impostor, an heretic, 
a seeker of vainglory, a covetor of his neighbor's goods and his neigh- 
bor's wife, and was also an habituai indulger in each and every of 
the sins and practices he pretended to condemn. That the défendants, 
in order to obtain money and other things of value from the said vic- 
tims, would prétend that New was the author of a large number of 
books, to wit, 100, then published, treating of the said supernatural 
gifts and power, and its transmission to others, the said New not 
being the author of but one book, as the défendant well knew, and 
that volume consisting only of a small compilation of platitudes and 
garbled extracts from other works. That he would organize in various 
cities of the United States, companies, associations, and corporations 
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of various kinds, with the ostensible object of publishing and selling 
said 100 books, and of printing and publishing magazines, educating 
and instructing eligible persons and conferring upon them said super- 
natural gifts and powers, the défendants intending thereby to appro- 
priate to their own use the sum or sums se invested, well knowing that 
no books of any kind other than the said one volume was being pub- 
lished, or was to be published by the défendants, and well knowing that 
no magazine was being published, or was to be published, by the de- 
fendants, and also then and there well knowing that it was not the 
intent of said défendants or either of them to publish any books or any 
magazine, or give anything of value for said money so invested, the 
true intent of said défendants being to appropriate to their own pri- 
vate use ail moneys received, and, when said fraudulent acts became 
known, to remove themselves to another city of the United States and 
organize similar concerns and corporations and make the same false 
pretensions, under the name of différent corporations or associations, 
and using assumed and fictitious names for themselves for such pur- 
pose. That likewise it was a part of said schéma that défendants 
should advertise and claim that they had organized, according to law, 
and were so conducting an educational university which had for its 
object the instruction and graduation of eligible persons applying, in 
the said art and power of supernatural healing and teaching, and that 
défendants should advertise that 70 free scholarships had been en- 
dowed by a man of great wealth, and that those getting said scholar- 
ships would pay only $10 for enrollment, and $5 more on graduation, 
and that those students not possessing said scholarships would hâve 
to pay $100 extra — the true intent and purpose of the défendants be- 
ing, as they then and there well knew, to induce as many enrollments 
at $10 each as they could get, and that the victims might be thus in- 
duced to believe that a bargain or exceptional opportunity was being 
offered them to graduate and receive a lawful degree from said uni- 
versity, and might also be induced to invest money in said university 
in exchange for an alleged position or office therein, the défendants f ur- 
ther then and there well knowing that no scholarships of any kind were 
endowed, and that it was not their intention to limit the issue of said 
scholarships to 70, or to any other number, and further then and 
there well knowing that no efficacy or power was lodged in said teach- 
ings or said alleged university, and further well knowing that the said 
victims were to receive and would receive nothing of value for the 
money so invested by them. That it was likewise a part of said 
scheme that said défendants should make a false and fraudulent appli- 
cation of sections 602 and 602a of the Civil Code of the state of Cali- 
fomia relating to the création of corporations sole out of religions 
societies in this: 

That défendants should prétend and claim, for the purpose of induc- 
ing the said victims to invest money in said corporations and associa- 
tions, cmd subscribe for said magazines, and take and pay for said 
scholarships, and purchase said book, that the Newthot Church was 
a national organization, consisting of many branches situated in va- 
rious parts of the world, and that pursuant to the regular adoption of 
rules and régulations a Newthot Congress had been duly called and 
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lield in San Francisco, in the state of California, and that the défend- 
ant New, under the name and guise of Newo Newi New, had been 
elected Head Bishop or Archbishop of said Newthot Church for life, 
wlth the power of transmission by will or otherwise, to his successor, 
of the powers so conferred, and that among said powers so conf erred 
on said Head Bishop was the power to bestow the titles of healer, pas- 
tor, and bishop upon the graduâtes of said alleged university, and the 
investors in said corporations or associations, and the subscribers to 
said magazines, and the purchasers of said scholarships and said books ; 
that to that end the défendants should cause to be filed with the county 
clerli of the city and county of San Francisco, state of California, an 
afhdavit required by said sections 602 and 602a of the Civil Code of 
the state of California, showing that the défendant New has been 
regularly elected to said office of Head Bishop ; that a position of pas- 
tor, healer, or teacher in said Newthot Church should be promised to 
the said victims in order to induce them to invest their money in the 
various branches of said scheme, the défendants then and there well 
knowing that the Newthot Church, with which the défendants claimed 
to be identified, had no existence at any time or place, national or 
otherwise, and that no Newthot Congress had been called or held, and 
that no machinery existed whereby such a Congress could be called or 
held, that no material existed from which to convene such a Congress, 
and that said affidavit would be false and untrue, the true intent and 
object of the défendants being to falsely and fraudulently assume and 
claim and prétend that the défendant New had attained power and 
authority to which he was, as défendants well knew, not entitled, and 
in fact did not possess, in order to obtain money and other things of 
value from said victims in connection with the matters alleged ; that in 
furtherance of said scheme and artifice to defraud, to be eflfected as 
alleged, the défendants did, at San Francisco, in the state and Northern 
district of California, on a specified day, willfully, unlawfully, know- 
ingly, fraudulently, and feloniously deposit in the post office estab- 
lishment of the United States a certain envelope upon which the post- 
age was fully prepaid, which said envelope was addressed in a des- 
ignated way — that set out in count 2 being addressed to Mr. Henry 
H. Doolittle, 511 So. Olive St., Los Angeles, Cal, and which envelope, 
so addressed, stamped, and deposited, contained a letter in words and 
figures as follows, to wit: 

"Mr. Henry H. Doolittle, 511 So. Olive St, Los Angeles, Cal.— My Dear 
Brother: We are In receipt of your valued favor of récent date and th^ink 
you very much for your cordial and fratemal words of welcome. 

"In answer to your question would say, that we hâve a fine copy of our 
three dollar book on the Newthot Science. This Is the revlsed édition of the 
book we wTOte you in regard to some time ago, the priée of which was two 
dollars. This book Is handsomely bound in cloth and stamped in gold and 
sells for three dollars, but, if you wish us to send it to you, you may send 
along the two dollars, and we will at once send it to you prepaid and call it 
square, as we are desirous of having you own a copy of this book, which we 
feel that you will enjoy immensely. 

"With the hope of hearing from you soon, I remain, my dear brother and 
friend, always, 

"Faithfully thine In truth, love and peace. 

"[Slgned] N. N. New (Bishop). 

"The Newthot Temple, lue, Palace of Education, P. P. I. E^ San Frandsoo, 
Calif." 
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Regarding the contention on the part of the plaîntiff in error that 
the évidence did not tend to show that the alleged scheme was f raud- 
ulent, it will be sufficient to make but a few références to the volumi- 
nous record, from which it appears that the plaintiff in error com- 
menced his opérations in the East and in New York, undertook the sale 
of a book called "New tife Theology, the New Life Science," written 
by his father, but from the front of which he removed a page and 
inserted in the place of it a photograph of himself ; that in New York 
he also organized a corporation called the "New Life Publishing Com- 
pany," for the ostensible purpose of publishing a large number of 
books — about 50 — of which he claimed to be the author, and from the 
sale of the stock of which corporation he obtained from varions persons 
various sums of money, and the use, at least, of some furniture. The 
witness Florence K. White gives this account of some of the opérations 
of the plaintiff in error there : 

"I first met Dr. New at the Broadway Central Hôtel about the middle of 
September, I&IO, through an. Introduction by Mrs. Anna Louise Johnson, who 
was a frlend of mine, who was in New York trying to publish a book of hers 
«alled "New Dawn." Dr. New told me that he had a business that he wanted 
to formulate In the way of edlting a book or a magazine, and that he wanted 
to promote the New Life Publishing Company ; he wanted to organize it and 
to Incorporate it. He asked me if I would like to join them, and I then 
asked him questions regarding the business and what would be necessary for 
me to d& to go Into the work. I asked him what he had to back the incor- 
poration. I sald; 'If it is a new thing, I do not care to go into it, for I 
hâve no raoney to lose.' He said there was no chance of losing any money, 
for it was an old established business. He said he had from his mothor's 
estate $50,000 and from his father's estate $60,000 that he had aiready in- 
vested. I said, 'Hâve you a church established in New York?' and he said 
he had, with a membership of 800 people. He also told me that he had spent 
ail his life In the work and had spent more than the money his parents gave 
him for the promulgation of the work. I asked him who he had for workers 
at that time, and he said, 'I hâve not got established yet;' but Mrs. Stetson Is 
a lady who is going to raise the finances for tbie mother church. He said,' 
'Mrs. Stetson has aiready put In $1,500.' I said I did not care to go into any- 
thing that I hâve got to put money into, unless I am pretty sure that it is an 
established business; then he sald to me, 'This will be a suceess.' He also 
told me he had Mr. Leech, a gentleman from Ohlo, who would also put in 
$1,500, and If Mr. Leech found it necessary he was going to hâve several of 
his friends in his native dty also Invest $1,000 apiece, and there were three 
or four of them. He also told me that they had an apartment in one of the 
wealthy portions of New York City, 65 Central Park West ; that they had se- 
cured that apartment for the home of the New Life Association, therefore 
he would like to hâve me go and look at this apartment with Mrs. Johnson. 
Thàt was on the flrst day that I met him. I went up and looked at the apart- 
ment a day or two after this. He said that they wanted to take the apart- 
ment, and that there was $25 paid on it, which Mrs. Johnson had pald, and 
he would hâve to hâve it by the Ist of October, and he was very anxious to 
hâve me take hold of the proposition at once, which I did. I invested altogether 
$1,000. I also put in furniture that I had stored In Boston ; I told him that 
I bad furniture over there ; I was really going to Boston to vislt my people, 
and I stopped in New York to vislt sonie • friends there. I asked Dr. New 
what Inducements he would give me; that I could not afCord to give my 
services toj not}iing; and he,said, 'Well, I guess we will start you out for 
$3S a week,' I to bave a room In the New home and to eome and go to work 
whenever I saw fit to do so. I asked him; how, piuch .mooey he wanted from 
me ,ftt flrst, and he asked me how much I wanted to put in; and I said, 
'^ don't know as I want to put in much, if any,' fpr I had no money to lose, 
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and he sald, 'Well, If you can let us hâve $1,000, I wlU accept that' I had 
$500 in cash, whlch I gave him. For the $1,000 I got 200 shares ot stock, 
valued at $5 a share. Mrs. Johnson and myself went to that house and worked 
there about two vpeeks before it was flnished, and then he came Into the 
house, and after he was in the house about a week or so, he brought me this 
book, and sald It was for the money that I had given hlm. Then he asked 
me what I was going to do with the furnlture that I had moved there. My 
f urniture was worth about $1,200 ; and he says, 'Are you going to put it into 
the Society?' And I said, 'I certainly am not until you make good and show me 
what you are going to do with the society.' Mrs. Johnson and myself first 
went there, and Mr. Kew and Mr. Leeeh came up there. Mr. Leech occupied 
one of the rooms. After he had been there a few days, Dr. New said that 
there would be no other people in the house but Mrs. Johnson, who would 
be one of the teaehers, and Mr. Leech and myself and himself, and he was to 
get a maid to do the housekeeping. One day he came home and said: 'There 
are a couple of ladies coming to, the house, old frlends of mine, and the younger 
lady is going to be the housekèeper ; she wUl take charge of the house ; she 
is not a common housekèeper, and I do not want you to treat her as such.' 
However, she took care of the house ; she and her mother were there. I knew 
her by the name of Marie TuUy. I was introduced to her as that. While I 
was stopped at this place, we ail had our meals there together. I pald for the 
meals a part of the time, and the rest of the tlme I don't know as to whether 
the bills hâve been paid. We had everything there was good to eat, as far 
as that went ; we had méat of ail klnds, vegetables, fruit, and so forth. The 
second day we were at dinner we had, I remember perfectly well, beefsteak. 
Every time Dt. New was at the table with me he ate méat; we had méat 
every day, twice a day. As to eatlng méat he said: 'We preach that we do 
not eat méat to the outside world ; but we can hâve what we like at our own 
private table.' 

"I heard a conversation between Mrs. Johnson and Dr. New with référence 
to money Invested in the company by her. Mrs. Johnson said that she did 
not care to take stock and give her writlng for it— her 'New Dawn' wrlting, 
which he wanted to put into the company as his own work. Mrs. Johnson was 
a dramatic writer by profession; she had a manuscript for a work called 
'New Dawn.' Dr. New sald that he would like to hâve the 'New Dawn'; 
that he might put it into his work and hâve it come out as his work ; and I 
said, 'Dr. New, how could you dare to do such a thing, when you know that 
Mrs. Johnson is the author of it, and everybody else knows it.' He sald to 
me, 'What business is it of yoursî' After I had stopped at thèse apartments 
awhile, I went to Philadelphia ; Mrs. Johnson left the apartment with me. 
She got her manuscript. I know she Invested somethlng in the concem, but I 
don't know how much. I heard a conversation between her and Dr. New with 
référence to the money she invested in the corporation. The last meeting 
that we had we were told by Dr. New that we must get out; this was the 
second montb ; he asked me to try and raise the money, whlch was 
$125, to pay the second month's house rent. He called a meeting of Mr. 
Leech, Mrs. Johnson, and myself, and Mrs. Stetson and Miss Tully were prés- 
ent, to see if we could not raise more money to catry us over the holidays, to 
pay the second month's rent, and I said, 'Where is the money that we put into 
itî' and he said, 'It has been spent.' I said: The furnlture Is ail paid for; 
why can't we raise $200 or $300 on the furnlture until after the holidays, and 
then Mr. Leech's frlends would be coming forth with their money?' And he 
said, 'We can't do that, for the furnlture is already mortgaged.' I said, 'How 
is that?' He said, 'Well, I mortgaged it for $500 to Miss Tully.' The money 
that I Invested in the corporation for this stock went to the treasurer, who 
was Dr. New. I don't know what he spent it for; I never saw it in his 
books or anythlng ; he always took the money and took care of it ; we never 
saw it again. He told me that he had spent part of this money in Incor- 
porating, $150, the New Hfe Publishing Company. The purpose of that cor- 
poration was to publish 49 books. The capital stock of the corporation was 
$100,000, and the stock was to be sold at $5 a share. Mr. Leeeh was to be 
the promoter. I can ideatify this New Life Theology or New Life Science. 
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He said he got ?5 for that book. He told me ttat he had the manuscrlpt for 
49 more, but I never saw any of the manuscripts. He said he was the author 
of this book. I asked him for the manuscripts of the other 49 books, and 
he said that he would show them to me some time ; but I never saw them. 
The incorporation only lasted two months. During the tlme I was wlth hlm 
he never publlshed any books. la regard to the last ttteetlng we had to ralse 
money for the furtherance of the incorporation, he asked us ail if we could 
raise more money for him, and he took me into hls private office and he said, 
'Mrs. White, you say that you know a good many rich people in the city; 
can't you get some of your frlends to put some money Into thls?' and I said, 
'Certainly not; I certalnly cannot do it.' Then we hiid our meeting and he 
asked us ail to reslgn; after we said we would not raise any money, he said, 
'Well, it is up to me to raise the money ; I hâve some more friends down town, 
wealthy gentlemen, whom I hâve seen, and they hâve said that they would 
come into this corporation and spend $5,000 aplece the flrst of the week.' He 
said, 'I hâve got it so that they wUl come in the flrst of the week.' He said, 
'But you will hâve to resign ; you people who hold positions will hâve to re- 
sign.' I was one of the directors, and so I said, 'Well, I am willing to re- 
sign or do anything to further the cause of the compàny;' and Mr. Leech 
said he wa:s, and Mrs. Johnson also leslgned. We resigned that night, and 
he went down town. I didn't see anything of him untll the following Monday 
morning; that was Saturday night. He had given instructions that Mrs. 
Johnson and I should give up our rooms that day, as thèse gentlemen were 
coming to occupy the rooms. I got very angry and I told him — I asked him 
what he meant by telling us to get out. We got out that vs'eek, and I said, 
'What are you golng to do wlth Mrs. Johnson, when you ha.ve taken every 
dollar from her?' This statement was made Monday morning. I said, 'What 
are you going to do wlth Mrs. Johnson, when she has not a dollar in the world, 
and only has what llttle 1 can give her?' and he said, 'I hâve not got any 
money either.' I said, 'Are you going to turn the poor old woman out into 
the Street in the winter tlme, without a dollar or a place to go, or anything 
to eat?' and he shrugged hls shoulder, and he said, 'I can't look out for Mrs. 
Johnson any further.' Then he said, 'She can go down to the Broadway 
Central," where he had thèse rooms; he had not given those up untll the 
flrst of the year. So the arrangement was made that Mrs. Johnson should 
go down there and occupy thèse rooms until the Ist of the year. Mrs. Johnson 
had nothlng to eat, only what Mrs. Stetson and myself furnlshed her while 
she was there. 

"Mrs. Stetson and Mr. Leech were officers of the corporation wlth Dr. New. 
Afterwards, when I called on Dr. New and asked hlm if he had got thèse four 
men wlth their $5,000, he said, 'No; It slipped up,' as it always dld. Then 
he asked me if I would not like to buy out the apartment and run the business, 
and I said, 'No ; I had nothing to buy it out wlth.' When I said I would not 
give the furniture to the corporation, he said, 'What will you do wlth it?' 
and I said, 'The only thing I can do wlth It is to lend it to the corporation, 
say for a year, and by that time we will know whether we want to work to- 
gether or not ;' so it was agreed upon that way, and I lef t my furniture at his 
bouse — at the apartment. And after that I went to Phlladelphia, and he 
remalned in the apartment until about the last of January, and I received 
word to come and get my furniture, that they were breaklng up, and when I 
arrived at the apartment everything was taken out of the apartment but my 
things, and I asked him for the furniture, and he said that he would deliver 
the furniture to me, but that I would hâve to sign a paper to get relief from 
this, and I said, 'I hâve signed the last paper that I am going to sign for 
him ;' and he said, 'You will not,' and an oath, 'take a thing out of this house 
until you bave signed that paper.' He used the oath at that time, 'damn' ; I 
hâve heard hlm say 'damn' on several occasions. I saw them at least three 
ttmes after I left the house, and Miss Tully and her mother and Mr. New were 
occupying the house. He said that he had written 49 books at that time. He 
said, as to hls âge, that he was 79 years young. He told Mrs. Johnson that 
she ought to say that she was 150, she was so well preserved ; her hair was 
very white; she had a very fair complexlon; she was a womau about, I 
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should judge, 70. Dr. New told her that; he was speaklng of âges one day, 
and he sald that. I don't know what his true name is. I asked hlm what 
Ms name was one day, and he said, 'John Fair New.' He said Fair was his 
mother's name. This édition of the books that I saw was the same as the 
one I hâve looked at there, that had already been publlshed. There was a 
supply of them on hand. It has this frontispiece in It. I hâve seen that 
letter that they used, llke that (Exhibit 12). At the time I was identified with 
this institution a l)ook called New Life was being put on the market. He said 
he wanted to edlt a magazine, or publish a magazine. At that time he was 
circulating such literature as this ; there was a supply of this on hand. At the 
time that I put money into this concem, I got the indlvidual stock of Dr. New. 
He said so much stock was issued to him for so many volumes of books. I 
think Dr. New was supposed to own $25,000 of the capital stock of the 
corporation, from what he sald to me. John Fair New was the président of 
this corporation. There was no effort made by him to publish any book while 
I was there. He spent most of his time golng up and down town ; I don't 
know what he did down town, of course, but he would corne in, and while he 
was around the house he was trying to plan to do something, that is, in the 
way of getting his company golng, and as time went on I said, 'We are losing 
time hère; aren't we golng to do anythlng?' and he said, 'Well, we must get a 
large theater for me to lecture in on New Life movement.' I went around 
several times looking for a theater that would suit him, and nothlng seemed 
to be good enough for him. He spent a good deal of his time In the house 
talking about the work. When Miss TuUy and her mother came into the house 
they brought their trunks. I smelled liquor on hls breath at the time that 1 
went to get my fumiture from him ; that was in January. I couldn't say 
that I smelled liquor on his breath more than once, but I did that time, I 
am quite sura He sald he visted the clubs around New York Oity ; that he 
was going to meet some of hls frlends there on several occasions. For the 
$5,000 thèse men were to put in he was going to sell this stock ; there was 
nothing else to sell; there was nothlng absolutely to back him in this cor- 
poration that I ever saw. As to this $110,000 he had received from hls parents, 
ha told me that he had done a great deal of traveling; he had traveled ail 
over the world in the promoting of this work. When I went into the work, he 
impressed on me very forcibly that he had the business established, or I 
would not bave put my money into it. While I was assodated with the 
work, nobody was healed. He could not even heal hlmself." 

From one of the publications of the plaintifï in error — and, accord- 
ing to the contention of the government's attorney, the only one he 
did pubHsh — the "Newthot Science," we extract the f ollowing clauses : 

"Original Thinlcer. — Twenty thousand years ago, posslbly longer, during the 
Golden Age, before the Fall of man, when ail men lived by the Newological 
Law of Correspondence and held direct communication with God, the Newolo- 
glst sat In the solitude of the mountaln, désert, forest and plaln, in the pro- 
foundest abstraction, endeavoring to think out the Newological problem of 
human existence. Aristotle, Berkeley, Comte, Hegel, Kant, Plato, Soerates 
and others, adown the centuries, hâve been seeklng a solution to the problem 
of inamortality in the body. Akln to the ancient seers, isolating himself from 
the world, seeklng silence and solitude, surcease from busy humanlty, New- 
ology has Us studious sage, Its wanderer thru the field of thot, Its searcher 
for an endless life. And so our Great Newologist, quietly seated in mental 
abstraction so profound that for years he was unconscious of ail physlcal 
environment, even oblivlous to heat and cold, rain and storm, noise and con- 
fusion, sleep and exercise, hunger and thirst, until at last in the most glorl- 
ous moment of his life, he dlscovered Newology by which he is now to re- 
deem humanity from ail the 111s of the past. * • * 

"Blonde Hercules. — The author belongs to a class by himself. Physically 
he is a blonde Hercules, with square massive shoulders, huge arms and legs, 
smooth-shaven face, almost boyish in gênerai aspect. His eyes are a keen 
gray, overtopped with blonde sllken eyebrows. HU attire is usually a com- 
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plete suit of whlte broadcloth, including frock coat and well-ereased trousers. 
He greets you with a smlle. He Is opposed to everythlng that savors of death. 
He would revise every dletionary and cast from their pages every word sym- 
bolical of the endlng of llfe. The words ancient, old, dead, dying, fading, 
sorrow and pain should never be spoken, and to the mouths of Newologlsts 
such utterances are tabooed. Talk of prolonglng life. Think of llvlng f crever. 
Belleve that you will exist perpetually. Get ready to live forever." 

From New York, according to the record, the plaintifï in errer went 
to Seattle and from there to L,os Angeles, in both of which cities he 
appears to hâve organized like publishing companies, and in the latter 
city addressed to one of his f emale associâtes the following letter : 

"Hollenbeck Hôtel, 

"Los Angeles, Cal., Friday, P. M. 

"Dear Dr. Claire: Tour welcome letter recd. Am very glad to hear from 
you. Now sister if anyone calls, man or woman, to ask about the Book 
Company, Church or the Universlty, be sure and always hâve and tell a 
prospérons flnanclal business stofy as I hâve referred some parties thete 
or rather gave them the street and number and said their frlends (v?ho live 
there) could cair there at our offices and see the progress for themselves. I 
am wrlting to Marie the same. I gave her name as V. Près, and yours as 
Sec. and local Pastor, so be ready both of you at ail times to tell the fine 
condition ôf the business generally. This is very important so talk It over 
with Marie and be ready. Always easy and never embarrassed in the least 
and always most prospérons. 

"Also we are to hâve the New Auditorium for the Newthot World Congress 
etc. I will tell Marie to see you and talk it over so as to be ready. Read her 
this letter and remember your offices, etc. May God bless you both and helpt 
and keep you. Bye and Bye. N. 

"Also many students ail over the world, etc. etc. etc. etc. It is the Newthot 
Co.'s doing business now there. See. Large sales of books, etc. etc. etc." 

In Los Angeles the witness Julia Etta Marston, according to her 
testimony, had tlie following expériences with the plaintiff in error : 

"I flrst met Dr. New on the lOth of June, 1914. In regard to my flrst 
meeting the doctor, there was an q.rticle in the Tîmes telling of the work and 
what it meant; he believed In Immortality in the physical body, and I be- 
lieved that since 1890, when I was given up by physicians to die. I had be- 
lieved that, and when I read this in the paper, I had never found any rellgious 
organlzation that had attained that knowledge, and when I would talk about 
it they thought I was crazy. After reading that article, I wrote up to hlm 
for some literature, and he sent it to me ; after reading the literature, I sent 
for a bible, and he sent it to me; I sent $2.50, and I got one with a paper 
cover, and I read it, and then I took the course; I sent an application and 
took the course through the mail; I took this course, and if I made 90 I 
would not hâve to take but one course, but if I did not I would hâve to take 
the two ; my flrst work was 92% and the next 94% ; then after I had gotten 
that far along, my dutles were such in Los Angeles that I could not take any 
more through the mails, and I wrote to him I would bave to give it up ; so he 
said he would come down and give me Personal lessons, whlch he did, whlch 
lasted about a week, from the 14th of June until the 18th of June, and then 
he came back in July and I ânished my lessons, and he brought my diploma 
with him ; that is how I met Dr, New. It was of my own seeklng. I got a 
diploma, It is in my trunk. I could hâve brought it. If I had known you 
wanted it I eannot identify thèse as circulars that he sent through the 
mail. He had two llttle ones ; one is In regard to the university. It stated it 
was $10 for application and $110 for a scholarship ; as he had come down and 
incurred expense, I paid hlm $100 when I got my lessons through. I took 
the regular course and paid for it. I paid him $100; I paid him $10 when I 
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sent Oie application, and when I complétée! and got my diploma I gave him 
$100. When he came to give me personal lessons, the lessons conslsted of ask- 
ing me Bible questions and I would answer them, and I also had to lecture 
before hlm. When I was lecturlng, he simply sat and llstened. Once when I 
was lectuiing, I remember that he went to sleep. He said: 'Sister, does It 
matter if I close my eyes? I can hear you.' And I said, 'No.' After awhile 
he was shaking his shoulders and laughing, after I got through, and I said 
'What is the matterî' And he says: 'Well, it is too good to keep. I slept 
flfteen minutes, and waked up, and you were going on just the same.' As to 
my being prepared to take up the advanced work, he said that I was the best 
qualified, and one of the best Bible students he had ever met." 

When the plaintifï in error reached San Francisco in his move- 
ments, he appears to hâve organized four corporations, namely, "The 
Newthot Publishers," "The Newthot University," "The Newthot 
Church," and "The New Order," stock of which companies he pro- 
ceeded to sell. One of the paragraphs of the articles of incorporation 
of "The Newthot Pubhshers" reads as follows : 

"The names of those who hâve subscribed money or property to asslst in 
foundlng the Newthot University, together with the amount of money and 
description of property subscribed, as follows, namely, to wit: 

Dr. Newi Newo New, Publlsher Newthot Church $990,000 

Dr. M. L. Claire, Pastor Newthot Church 10,000" 

If the plaintifï in error paid in any portion of the $990,000 so sub- 
scribed, we find no évidence of the fact in the record. It further ap- 
pears from the record that the plaintiff in error was carrying on his 
opérations on the fair grounds of the World's Fair of 1915, and that 
he was arrested at his apartment by deputy marshals about half past 
6 o'clock in the morning of the Ist of October under circumstances thus 
detailed by the witness Crowley, whose testimony is corroborated by 
that of the officers : 

"I was out at the apartment of Dr. New the morning that he was arrested, 
about half past 6 in the morning, October Ist, last year. Mr. Jessen, Mr. 
Bohn, and Mr. Conlan, deputy United States marshals, were there. I saw an 
entrance effected Into the apartment. Mr. Bohn knocked on the door, and he 
knocked several times, and a lady's voice answered, and he asked if Dr. New 
was in there, and the woman replied, 'No.' Then he said, 'You wlll hâve to 
let me in.' She said, 'You can't come in hère.' Mr. Bohn said, 'You had bet- 
ter open the door, because we are coming through anyway.' So in the course 
of a few minutes the lady opened the door. I saw Dr. New In there ; he was 
in bed in the front room, known as a wall bed. He had some of his Street 
clothes on ; he was in his underwear. The bed was directly in front of the 
door. It was mussed up ; I could not say as to whether it had been occupied 
by more than one person. Mrs. Graham had on a kimono. I saw some lady's 
apparel in Dr. New's room. Some of it was on that windovr seat, and part 
of It was on the chair in front of the bed. I don't know that I could describe 
the wearing apparel. The best way to describe them would be to say a 
lady's lingerie ; that is, stockings, corset, and the rest of the lingerie. I was 
there in the capacity of the newspaper reporter. I was detailed by my clty 
editor to go there. There was false hair lying on the dresser; there was 
what is known as a switch lying on the dresser." 

We think enough bas been stated to show that the plaintifï in error 
was not the immaculate personage he pretended to be, and that the 
jury was entirely right in finding in eflfect that he used the mails of 
245 F.— 46 
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the government as a means of obtaining money of others in pursuance 
of the grossly fraudulent scheme devised by hira as alleged in the in- 
dictment and with the intent therein specified. 
The judgment is affixmed. 



UNITED STATES v. SOUTHERN PAO. CO. 

(Circuit Court of Appeals, Nlnth Circuit October 22, 1917.) 

No. 2790. 

1. Masteb and Sebvant <S=>13 — ^Houes or Service — Continuitt ov Service. 

Where members of train crews were released from duty at a division 
terminal for an hour to an hour and a half, while refrlgerator cars were 
being Iced and trains were belng swltched, made up, and broken up, but 
the releases were not absolute, and the tlme llmit, if a time llmit was 
specifled, was subject to change, and the men were requlred to hold them- 
selves in readiness to respond to a call, and to be wlthln reach In case 
thelr services were needed within the deslgnated period of the release, 
such release dld not break the continulty of the service wlthln the Hours 
of Service Law, and where there was évidence tendlng to show that re- 
leases were of this character, It was error to refuse to charge that a re- 
lease, to break the continulty of service, must be such that ail the facts 
and surroundlng circumstances would permit of the employés belng abso- 
lutely free to come and go at wlU, and not so restrlcted that the complète 
enjoyment of the release mlght be hampered by the fear that the employé 
might be wanted durlng the tlme of the release. 

2. Masteb and Servant i3=>13 — ^Houbs of Service — Exctjbes roB Excessive 

Service. 

That rainfalls a few days préviens had afCected the track, roadbed, and 
bridges of a rallway company, so that trains were subjected to delay, and 
It could not be told how long a trlp would take, dld not brlng the ex- 
cessive hours of service of members of train crews wlthln the provlso of 
Hours of Service Act March 4,, 1907, c. 2939, § 3, 34 Stat. 1415 (Comp. 
St. 1916, § 8679), providing that such act shall not apply In any case of cas- 
ualty, unavoldable accident, or act of God, nor where the delay was the 
resuit of a cause not known to the carrier or Its offlcers or agent in charge 
of the employés at the tlme the employés left a terminal, and whlch 
could not hâve been foreseen, where it was known at the tlme the trains 
left the terminal that they might be subject to delay, and it was only the 
duration of the delay that was unknown. 

In Error to the District Court of the United States for the Southern 
Division of the Southern District of CaHfomia; Oscar A. Trippet, 
Judge. 

Action for statutory penalties by the United States against the 
Southern Pacific Company. Judgment for défendant, and Ûie United 
States brings error. Reversed and remanded. 

The United States brought an action against the Southern Pacific Company 
to recover penalties for violation of the fédéral Hours of Service I^aw (34 Stat. 
1415). The eomplaint contalned 30 counts, involving the hours of service of 
five train crews, each with six employés. The eomplaint alleged that the 
crews were requlred and permitted to be and remain on duty for periods long- 
er than 16 consécutive hours on trains running between Los Angeles and 
Indlo, in the state of Callfomia, and between Palm Springs and Los An- 
geles, on dates between February 2, 1914, and March 13, 1914. The answer of 

@=3For other cases eee same topic & KBY-NUMBER In aU Key-Numbwed DigeaU & Indaxoi 
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the défendant was that the hours of service so alleged In the complalnt were 
interrupted at the station of Colton, Cal., by perlods of full and absolute re- 
lease, during which each employé was not called upon to perform any duty, 
and was entirely relieved from any duty in connection with his employment. 
To counts 7 to 12, inclusive, the answer pleaded the additional défense that 
the opération of the defendant's trains was interfered with by an unprece- 
Gented rainfall, which so Injured and damaged the defendant's traek that 
it was impossible for the défendant to operate its trains in such manner as 
to comply with the rules and régulations relative to the 16-hour law, and that 
said flood was unexpected, and could not in any manner hâve been guarded 
against by the défendant. To the nlnth count the défendant, by a second 
amended answer, alleged In further détail the nature and extent of the rain- 
fall which occurred on February 19, 20, 21, and 22, 1914, whereby the defend- 
ant's traek became soft and uncertain, rendering it impossible for the défend- 
ant to know with any degree of certainty the exact time within which any 
number of miles could be made over said traek between given points, or the 
speed to be traveled by the trains, and any delay which occurred from that 
cause could not hâve been foreseen or guarded against by the défendant. To 
the défenses so pleaded, relating to the flood conditions, the plaintifE de- 
murred, but no action was taken by the court on the demurrer. 

The court instructed the jury on the alleged release In substance as foUows: 
That in determining whether or not the men had a reasonable opportunity for 
rest and récréation during the time they were released from duty the jury 
should take into considération ail the facts and circumstances connected with 
such release, whether it was a release in good faith, whether or not the men 
had, during the period they were released, the right to do as they pleased, 
whether they were masters of their own time, and whether they really had a 
substantial and opportune period of rest ; that if they found that the release 
from duty at Colton was a break In the hours of service within the meaning 
of the law, then they should flnd for the défendant upon that issue ; but if, on 
the other hand, they should flnd that the employés were not released in 
such a manner that they were masters of thelr own thne, and dld not hâve a 
reasonable and fair opportunity for rest and récréation, they should find for 
the plalntlff upon that issue. The court denled the followlng instruction 
requested by the plaintifC: "A release, to break the contlnulty of service, must 
be such that ail the facts and surroundlng circumstances will permit of the 
employés being absolutely free to come and go at will, and not so restricted 
that the complète enjoyment of such release may be hampered by the fear 
that such employé may be wanted by his employer at some particular 
place during such time of release for duty in connection with his regular 
work. It is not sufflcient that the carrier state to the employés that they are 
released and free to go wherever they choose, when the employé at the same 
time is given to understand that he shall keep hlmself In readlness to respond 
whenever called for or needed to résume regular duty." The jury found for 
the défendant. 

Albert Schoonover, U. S. Atty., of Los Angeles, Cal., and Philip J. 
Doherty, Sp. Asst. U. S. Atty., of Washington, D. C. 

Henry T. Gage and W. I. Gilbert, both of I^os Angeles, Cal., for de- 
fendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
plaintiflF assigns error to the refusai of the court below to instruct the 
jury to find for the plaintiff on each of the three groups of cases set 
forth in the complaint, and to the refusai of the plaintifï's requested 
instruction. 

It was shown that Colton is a division terminal, and that ail freight 
trains were stopped at that station, and train and engine crews were 
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relieved for the length of time of the necessary détention of trains for 
icing the refrigerator cars, and switching, making up, and breaking 
up of trains. This work was done by others than the train or engine 
crews which brought the trains into Colton. It was stipulated between 
the parties that as to the first group of counts the employés were given 
by the défendant at Colton what was designated by said défendant at 
said time a release of one hour and thirty minutes, and the same 
stipulation was made as to the second group of counts, except that 
the release was designated as one hour and twenty minutes, and the 
same stipulation was given as to the third group of counts, except that 
the release was designated by the défendant as one hour. Several of 
the employés testified as witnesses in the case, as did also the superin- 
tendent of the Los Angeles division and the assistant superintendent 
of the Southern Pacific at Los Angeles. The testimony of the em- 
ployés is to the gênerai effect that the employés, after receiving the 
release at Colton, were at liberty to do what they pleased, but were 
to return to their duty at a time approximately given by the yardmaster, 
that they had a right to go anywhere within reasonable limits, but not 
too far away f rom the yard, where they could be found in case of ne- 
cessity, and that they were at ail times supposed to be within calling 
distance ; the time limit being subject to change. Gibson, a conductor, 
testified that: 

"When the yardmaster gave us our release, he iisually says, 'You are re- 
leased for two hours,' or more, wMchever It might be, wMchever was the case. 
* * * It Is a verbal release. I do not remember the form of the expres- 
sion used on this particular day." 

He further testified that: 

When given a release for a deflnlte time, "I had a right to go anywhere I 
wanted to in that time within the limits; that is, within reasonable limits. 
What I mean by that is, not to go too far away from the yard, but where 
they could flnd me in case of necessity. • • * My instructions were that 
I was released for a certain period of time, and that I had absolutely nothlng 
to do during that time. » * * We were at ail times supposed to be within 
calling distance, and for that reason during thèse releases I would stay within 
calling limits, which, I believe, Is one mile."' 

Richardson, an engineer on the same train, testified: 

"From the time we reach the station at Colton, and tum the train over to 
the yard crew, we had no duties to perform in relation to it. * • • We 
are at liberty, if we see fit, to go and play a game of bail, and we are to re- 
turn to our duties at a time approximately to be given us by the yardmaster." 

Lindley, a freight conductor, testified that: 

On arrivlng at Colton the trainmaster, "if he sees there is quite a bit of 
delay, says, 'You are released until called to finish the trlp.' I was released 
there this day for an hour and thirty minutes." 

Winters, a train engineer, testified : 

"I was relieved for an hour and thirty minutes at Colton, but I don't re- 
member the terms of that release. It meant that we were to be released ; the 
watchman would take charge of the engin^^, and we were to get oflf and stay 
away from the epgine until the time was up, unless they called me. • • • 
We had to be accessible at the expiration of the hour and thirty minutes, 
but we had a right to be any place so far as 1 could see." 
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Whalen, the superintendent of that division of the defendant's road, 
testified : 

"The purpose of that release was to give them a rest. We did not need theni 
there while we were dolng the work. If we had not released them, the hours 
of service would hâve continued. If they had not been released under the 
form that they were released, they probably would not hâve reached thelr 
destination within the 16 hours. When the release was given, it was not 
given with the anticipation necessarily that the crew mlght not reach thelr 
destination within 16 hours. We did not need them ; so we gave them 
their freedoni. * * * AU of thèse employés were paid for the time that 
they were released at Colton. * • • When they are released, they can do 
anything they see fit. When released, they would probably say: 'Tou wlU 
find me at such and such a place. I wlU be down at the bunkhouse, or at 
the hôtel, or getting lunch.' * » * When thèse men were released, they 
did not know when they would be called again. They mlght not be called for 
two hours, or they might be called within an hour. The form is, 'Tou are re- 
leased.' That means that he is released from responsibillty until called. 
* * * When thèse men were released for an hour and thirty minutes, In 
thèse particular cases, that meant that they were released, that they were 
as free men as there is In the world until the call boy gets them again." 

Sloan, the assistant superintendent of the division, testified that: 

The System of release foUowed at Colton during February and March of 
1914 was that the men were released from duty on their arrivai until they 
were called to leave. "Released until called meant that they understood that 
they were off duty; that they were not in any way employed. They are 
absolutely free, and they would be called when they were needed, just the 
same as for their initial trip. The release was for an Indeflnite perlod." 

[1] It will be seen that there was évidence clearly tending to shovsr 
that although the employés were relieved from duty for periods of 
one hour, one hour and twenty minutes, or one hour and thirty min- 
utes, as the case might be, the releases were not absolute; that the 
time limit of the releases, if a time limit was specified, was subject to 
change ; and that the men were required to hold themselves in readi- 
ness and to be within reach in case their services were needed at any 
time within the designated period of the release. A release of such 
3 nature would not, we think, be sufficient to break the continuity of 
service. As was said in Missouri, K. & T. Ry. v. United States, 231 U. 
S. 112, 34 Sup. Ct. 26, 58 L. Ed. 144, men who are thus released nev- 
ertheless "stand and wait." In Northern Pac. Ry. Co. v. United 
States, 220 Fed. 108, 136 C. C. A. 200, the crew were told that they 
were relieved from duty for one hour and thirty minutes while waiting 
at a station for other trains to pass. In that case we held that there 
was lack of freedom from restraint, and of that release from the duty 
to stand by and wait for orders which prevent the full and free exer- 
cise of an opportunity to rest. In United States v. Minneapolis & St. 
L. R. Co. (D. C.) 236 Fed. 414, Judge Wade said : 

"Rest is largely psychological. The clrcumstances must be such as to In- 
;duce rest. * * * The public is interested in actual rest, not in opportunl- 
ties for rest" 

In harmony with this view of the statute are United States v. 
Chicago, M. & P. S. Ry. Co, (D. C.) 197 Fed. 624, United States v. 
Northern Pac. R. Co, (D. C.) 213 Fed. 539, United States v. Chicago 
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& N. W. Ry. Co. (D. C.) 219 Ped. 342, and Minneapolis & St. Louis 
Railroad Co. v. United States, 245 Fed. 60, — C. C. A. — . Under 
the facts as they were disclosed by the évidence, and especially as they 
were testified to by the defendant's superintendent and assistant super- 
intendent, we think that the plaintiff was entitled to an instruction to 
the jury substantially as requested, and that to deny such an instruction 
was réversible error. 

[2] It remains to be çonsidered whether or not the spécial défense 
pleaded to counts 7 to 12, inclusive, was sufficient to bring the exces- 
sive hours of service involved in those counts within the proviso of 
section 3 of the act. The service referred to in those counts was ren- 
dered on February 27, 1914. The évidence was that a heavy rainfall 
occurred on February 18th, 19th, and 20th, and a slight rainfall on the 
21st. Sloan, the assistant superintendent, testified that the rains and 
resulting floods delayed the trains by washouts, but that on the 26th 
and 27th the company moved more equipment than usual in handling 
delayed freight. Referring to conditions on the 27th, he said: 

"Ail trains show a delay and lost time in there. The dispateher's notes 
show the tlme lost on account of soft tracks, slow orders, etc. It was neces- 
sary to restrict the speed of ail trains to that of safety In that vlclnity, and It 
was many days before we got the track flxed up so that they could make any- 
thlng Uke reasonable speed. There was no way by whleh It could be definlte- 
ly determlned by the dlspatcher as to what tlme could be made on thls soft 
track. That was a matter which was necessarily placed largely In the discré- 
tion of the crew in actual opération. When a freight train under those con- 
ditions left Los Angeles, the dlspatcher couldn't tell whether he could move to 
Colton in six hours or nlne hours. In the flrst place, the track conditions and 
the slow trains he had to meet, and hls delays waltlng for them, and then other 
delays waitlng for hlm when he got started over thls slow trlp. It was 
awfuUy slow work, and delays trains something terrible. So far as I am 
concerned, I know of no way of foreseeing tys track dlfflculty. I couldn't 
tell how much they were. golng to lose." 

Referring to the train in question in counts 7 to 12, inclusive, which 
left Indio for Los Angeles February 27th, he testified: 

"I do not know of anythlng that occurred subséquent to the departure of 
that train from Indio that afCected Its movement, exeept track conditions, 
and the condition of the track was known at the tlme the crew left the ter- 
minal, in a gênerai way, but the condition of the track was not such that we 
could tell the exact runnlng tlme." 

The facts so testified to do not bring" the case within any of the 
exceptions of the proviso. "If affirmative défenses are pleaded, the 
proof should bring the case clearly within the letter, as well as within 
the spirit, of the proviso." United States v. Great Northern Ry. Co., 
220 Fed. 630, 136 C. C. A. 238. It is not shown, indeed, that any delay 
of the train in question was caused by the condition of Âe track. It is 
clear that the delay, if there was a delay, was not caused by a "casual- 
ty," or an "unavoidable accident," or by an "act of God." The heavy 
rainfall, which is presented as an act of God, had occurred several 
days before, and the condition of the track, the roadbed, and the 
bridges was well known on Pçbruary 27th. The only change then to 
be expected was a daily improvement of the conditions. It was well 
known on that day that trains which traveled between Indio and Los 
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Angeles might be subject to delay on account of the condition of the 
track and the congestion of travel. If there was a delay, therefore, 
it was not "the resuit of a cause not known to the carrier or its offi- 
cer or agent in charge" at the time when the train "left a terminal." 
The causes of probable delay were known. It was only the duration 
of the delay that was unknown. The delay in such a case is similar to 
that which occurs f rom a hot box, an extraordinary head wind, or an 
unusually heavy movement of f reight, in ail which cases the delay re- 
sults from a cause which is known, or should be known, to the car- 
rier at the time when the train leaves the terminal. Great Northern 
Ry. Co. V. United States, 218 Fed. 302, 134 C. C. A. 98, L. R. A. 
1915D, 408. In San Pedro, L. A. & S. h. Co. v. United States, 220 
Fed. 737, 136 C. C. A. 343, this court said: 

"In order for the carrier to justlfy the excess of service beyond the flxed 
perlod prescribed by the act, it must show that the same was not in any 
respect oceasionéd by the lack of that high degree of care and foresight prop- 
erly requlred of the carrier, but was the direct resuit of an act of God, a 
casualty, unavoidable accident, or of delay that was the resuit of a cause 
not known to the carrier, or its officer or agent in charge of such employé, at 
the time the latter left a terminal, and which could not hâve been foreseen." 

See, also, Northern Pac. Ry. Co. v. United States, 213 Fed. 577, 
130 C. C. A. 157; Denver & R. G. R. Co. v. United States, 233 Fed. 
63, 147 C. C. A. 132 ; United States v. Atchison, T. & S. F. Ry. Co. 
(D. C.) 236 Fed. 154. 

The judgment is reversed, and the cause is remanded for a new 
trial. 



BLUE GOOSE MINING 00. v. NORTHERN LIGHT MINING 00. * 
(Circuit Court of Appeals, Ninth Circuit. October 15, 1917.) 
No. 2880. 

1. Judgment <g=>944 — Actions on Judoment — Evidence — Appeaeance. 

In an action on a foreign judgment, the record of the Judgment, showing 
defendant's appearance by counsel, was prima facie évidence that the ap- 
pearance was authorized. 

2. Teiai. ®=60(1) — Judgment as Evidence — Peeliminaet Evidence. 

In an action on a foreign judgment, the record of which showed service 
on défendant, and that défendant appeared and flled a demurrer and 
answer, the court did not err in refùsing to recelve évidence to prove want 
of jurisdiction prellminary to admitting the judgment in évidence, as 
thls was properly afldrmative défense, to be shown when défendant reach- 
ed its case. 

3. Evidence iS=347 — Obetified Copies — ^Judicial Recobds. 

In an action on a foreign judgment, certified copies of the record on 
appeal from such judgment, showing afflrmance, were properly admltted. 

4. Judgment ®=»538 — When Finaz — ^Pbndency or Appeal. 

When appeal Is taken under California practice, the action la still 
pendlng, and the judgment does not become final untll the appellate court 
has passed its order. 



â=9Far otber cases see same topic & KEiT-NUUBER lu ail Key-Numbered DIgests & Indexes 
•Rehearing denled January 7, 1918. 
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5. JUDGMENT <©=818(5) — rOREIGN JTJDGMENT — IMPEACHIRG RECORD. 

The récitals In the record of a forelgn judgment against a foreign 
corporation may be assailed by proof that défendant was not served and 
did not appear, or that the appearance entered was unauthorized, even 
though such proof contradicts the record. 

6. Corporations <S=»669 — Fobeiqn Corporations — Actions — Effect of Ap- 

pearance. 

Where a foreign corporation voluntarily appears In an action against 
It, upon a judgment on a contract made in the state in which the appear- 
ance is had, it Is Immaterial whether or not it is engaged in business in 
the state, or bas property therein, or bas complied with the state statute 
requiring the désignation of an agent upon whom service may be had. 

7. Corporations <S=»407(2) — Bmploymœnt of Attornet — Authobixt of Prési- 

dent. 

The président of a corporation, who under its by-laws was the gênerai 
executive ofilcer, had power to employ counsel to défend an action 
against the corporation, unless forbidden to do so, though not directed by 
the directors to employ counsel or to appear. 

8. Corporations ®=»4(yr(2) — ^Bmplotment of Attobney — Autiiobitt of Prési- 

dent. 

By-laws of a corporation, providing that the président should be the 
gênerai executive officer, and sign ail contracts, and perform generally ail 
duties usually appertaining to such office, and that he should hâve gênerai 
charge (subjeet to the control of the board of directors) of the business 
afEairs of the corporation, but should hâve no power, without the previous 
consent of the board of directors, to incnr any debt in excess of $500, or 
to bind the corporation by any obligation involvlng a liability in excess of 
such sum, did not deprive the président of power to employ counsel to dé- 
fend an action against the corporation, since, whlle his gênerai charge of 
the business was subjeet to the control of the board, his power was not 
limited, unless the board took sùme action. 

9. Corporations <S=»407(2) — Emplotment of Attornby — Atjthority of Prési- 

dent. 

The président having authority to employ counsel by virtue of his 
gênerai charge of the business of the corporation, the employment of 
counsel was not rendered invalld by the présidents agreement to pay him 
more than $500. 

In Eiror to the District Court of the United States for the Second 
Division of the District of Alaska; J. R. Tucker, Judge. 

Action by the Northern Light Mining Company against the Elue 
Goose Mining Company. Judgment on a directed verdict for plaintiff, 
and défendant brings error. Affirmed. 

A Callfornla corporation, the Northern Light Mining Company, défendant in 
error hère, but called plalntifC, brought action In Alaska on a foreign judg- 
ment obtained against the Blue Goose Mining Company, an Alaska corporation, 
plaintlfC in error bere, to be called défendant, in. the superior court within the 
state of Galifomia. The action arose out of contracts made in California. 
Judgment was ordered In favor of the Northern Light Mining Company on an 
Instructed verdict, and by writ of error the Blue Goose Mining Oomany brings 
the case hère. 

After alleging the institution of action against the défendants in the courts of 
California and the issuance of summons on June 2, 1911, it is set forth that 
summons was duly served on the Blue Gôose Mining Company "personally" in 
San Francisco, California, by serving a copy, that the défendant duly appeared 
in the state court and filed its verifled- answer, and that thereafter, on March 
22, 1912, Judgment was given for $10.986.68 . and interest, in favor of plaintifC 
and against défendant. The amended answer dénies knowledge of the brlnging: 

Q^ssFor oUier cases «ee sam« toplc & KEY-NUUBSR in ail Ke7-Mumb«red Dlgesta & Indexai. 
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of the action heretofore referred to, and dénies that summons was ever served 
personally or otlierwlse upon it, or ttiat It appeared, or that the state court 
ever had jurisdiction over ttie défendant to render any judgment. Défendant 
pleads that, when the action referred to was commenced in the state court and 
the judgment therein was rendered, the défendant was an Alaska corporation 
and résident in Alaska and not elsewhere ; that It was not served with process, 
had no notice of the pendency of the alleged action in the state courts of Cali- 
fomia, never appeared therein, and at the time of the commencement of the 
alleged action, and the pretended service of summons and entering of judg- 
ment, it did not live withln Oallfornia, or hâve any agent or représentative In 
that state authorlzed to accept service of process, or upon whom service of 
process could be made, and had no property or business In Oallfornia, or 
withln the jurisdiction of the superior court of Califomia. 

G. J. lyomen and O. D. Cochran, both of Nome, Alaska, and Metson, 
Drew & MacKenzie and E. H. Ryan, ail of San Francisco, Cal., for 
plaintiff in error. 

Ira D. Orton, of Seattle, Wash., and George B. Grigsby, of Juneau, 
Alaska (W. S. Andrews, of San Francisco, Cal., of counsel), for de- 
fendant in error. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

HUNT, Circuit Judge (after stating the facts as above). The vital 
point in the case is as to the jurisdiction of the state court of Cali- 
fornia to render the judgment which the Blue Goose Company com- 
plains of. The judgment roll in the state court recited that: W. S. 
Andrews, Esq., and A. H. Brandt, Esq., appeared as counsel for the 
plaintiff, and Messrs. Fink and White appeared on behalf of the de- 
fendant, and continued: 

"It appearing to the court that the défendant had been regularly served 
with a copy of the summons and complaint in said cause in the city and coun- 
ty of San Francisco, state of California, and that the défendant had duly ap- 
peared, by filing a demurrer and answer in said action, and had not objected 
to the jurisdiction of said court, the court proceeded to hear the said cause. 
• * * That the défendant Is, and at ail tlme involved hereln was, a corpo- 
ration organized and exlsting by vlrtue of the laws of the district of Alaska." 

[1,2] Unquestionably the record of the judgment of the superior 
court of California that défendant appeared by counsel was prima facie 
évidence that the appearance of counsel was authorized. 23 Cyc. 1581 ; 
Kline v. Insurance Co., 80 Wash. 609, 142 Pac. 7. Défendant, how- 
ever, complains because, when plaintif? offered the judgment, the court 
declined to receive évidence offered by it to prove the want of jurisdic- 
tion in the state court preliminary to admitting the judgment in évi- 
dence. We do not perceive that the court was in error in so ruling. 
The plaintiff, having to make a prima facie case, met the demand by the 
introduction of the judgment roll. Until the défendant advanced to 
its case the court was not obliged to permit the défendant to réfute the 
prima facie case by the introduction of matter which was properly af- 
firmative défense. 38 Cyc. 1352. 

[3, 4] Nor was there error in the action of tlie court in permitting 
the certified copies of the record on appeal from the judgment, which 
appeal appears to hâve been taken from the superior to a higher court 
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in the state. The rule of practice is that, when an appeal is taken, tlie 
action is still pending, and the judgment does nbt become final until 
the appellate court has passed its order. Affirmance of the judgment 
was had on August 7, 1917. Code Civ. Proc. Cal. § 1049; Sewell v. 
Price, 164 Cal. 270, 128 Pac. 407. 

[5-7] There can be no successful dispute over the argument that 
the récitals in the record of a judgment given in one state against a 
foreign corporation may be assailed by proof that the défendant was 
not served and did not appear in the action, or that where an appear- 
ance has been entered by an attorney that the appearance was unau- 
thorized, and that such proof is proper even where it contradicts the 
record. Çooper v. Newell, 173 U. S. 555, 19 Sup. Çt. 506, 43 h. Ed. 
808. But thèse contentions are for the larger part inapposite in this 
case, for hère it is conceded, and correctly, too, that the record show- 
ing that counsel did appear in the action in the state court, filed demur- 
rer, then an answer, acted for the corporation at the trial, and until 
after judgment was rendered made a prima facie case of authority 
of counsel to appear. Hère, inasmuch as the évidence shows without 
dispute that the président employed such counsel to represent the cor- 
poration in the action in California, it is plain that if, in employing 
them, he did not exceed his authority as président, then the case résolves 
itself into one where the corporation vôluntarily appeared; and, if 
that is f ound to be correct, it would be immaterial whether or not the 
corporation was engaged in business in California; or had property 
therein, or had complied with the state statute requiring the corpora- 
tion to designate an agent in the state ùpon whom service might be 
had. We say this because we think it logically follows the indisputable 
proposition that a corporation of one state may by its legally consti- 
tuted board of directors adopt a resolution directing the président of 
the Company to employ attomeys to represent it in a suit against it in 
another state, and that such action may be had without regard to the 
question of ownership of property or doing of business where the suit 
is pending. ; 

Accepting this gênerai rule, the inquiry hère is at once narrowed to 
determining whether, by virtue of his officiai relationship to the cor- 
poration and under his authority conf erred by the by-laws, the président 
could employ counsel to appear in behalf of the company. Chir con- 
clusion is that Lindebêrg, as the "gênerai executive of the corporation** 
as président, had power to employ counsel to défend the corporation 
unless forbidden to do so. Beebe v. Beebe Co., 64 N. J. L,aw, 497, 46 
Atl. 169. If the court had permitted the défendants to prove by the 
minutes of the directors' meeting that there was no direction on the 
part of the directors to employ counsel or to appear, it would not 
affect the question, becauSe the minutes of the corporation failed to 
show that the directors evter took any action whatsoever in the matter 
of the suit in the California courts. Had défendants offered to prove 
the expression of a positive or express direction not to employ counsel, 
or that there was a gênerai direction to the président to take no steps 
to défend any action brought against the company, and the court had 
rejected such ofïer, cleàrly it would hâve beèh error. But, the rule 
being that the président of a corporation, with gênerai executive au- 
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thority, has authority to employ counsel to appear in défense of an 
action against his corporation, and to manage the défense, omission to 
confer such authority is immaterial. Winfield Trust Co. v. Robinson, 
89 Kan. 842, 132 Pac. 979, Ann. Cas. 1915A, 451. 

[8] It is said, however, that the by-laws which were offered by de- 
fendant négative such power in the présent case as the président as- 
sumed to exercise. Tiîe by-laws seem to us to affirm rather that to 
deny the gênerai implicd power. They provide that : 

"The président shall be the gênerai executive offlcer of the corporation, 
* • * shall sign ail stock certiflcates and written contracta of the corpora- 
tion, and perform generally ail the duties usually appertalning to the office of 
président of a corporation. He shall hâve gênerai charge (subject to the con- 
trol of the board of directors) of the business affairs of the corporation, may 
slgn and indorse bonds, bills, checks, and promissory notes on behalf of the 
corporation, and may borrow money in its name ; but he shall hâve no power 
without the previous consent of the board of directors to Incur any debt on 
behalf of the corporation in excess of the sum of flve hundred dollars, or v?ith- 
out such consent to bind the corporation by any obligation involving a liability 
in excess of said sum. He shall at ail times keep the directors advised as to 
the afCairs of the corporation." 

Of course, the "gênerai charge" of the business vested in the prés- 
ident was subject to the control of the board of directors. But, unless 
the directors otherwise provided or took some action in the matter, 
there was no subtraction from the power of the président, with manag- 
ing authority, to employ counsel to défend the suit against the corpora- 
tion. As more or less pertinent to the questions involved we cite: 
Knowles v. Gaslight & Coke Co., 19 Wall. (86 U. S.) 58, 22 h. Ed. 70; 
Moulin v. Insurance Co., 24 N. J. lyaw, 222 ; Moulin v. Insurance Co., 
25 N. J. L,aw, 57; National Condensed Milk Co. v. Brandenburgh, 40 
N. J. Law, 111 ; Colorado Iron Works v. Sierra Grande Mining Co., 15 
Colo. 499, 25 Pac. 325, 22 Am. St. Rep. 433. 

[9] In his testimony the président said that he paid $1,000 to the 
attorneys employed by him, payment being made out of the funds of 
the Pioneer Mining Company, and that afterwards this sum was charg- 
ea to the account of the Élue Goose Mining Company. It is urged that 
in agreeing to pay more than $500 without the previous consent of 
the board the président had exceeded his power under the by-law here- 
tofore quoted. But, if we are' right in the view that the président had 
authority to employ counsel in his "gênerai charge of the business" 
of the corporation, the fact that he had agreed to pay counsel more 
than $500 would not make the employment invalid. 

As thèse views lead to an afïirmance of the judgment, it is unneces- 
sary to consider whether there was a ratification of the act of the 
président. 

Affirmed. 
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PATTERSON et al. v. STROECKER,* 
(Circuit Court of Appeals, Nlnth Circuit. October 8, 1917.) 
No. 2923. 

1. Mines and Mineeais ®=a64 — Leases — Right to Rotaltt. 

A husband, to whom an ovener of a mining clalm had contracted to con- 
vey a one-fourth interest If he wonld pay the expense of sinklng a hole 
and do tlie asseesment work, agreed with his wife, tliat she should liave 
sucli interest in considération of paying the necessary expenses of carry- 
ing out tlie agreement Thereafter he took a lease from the owner of the 
three-fourths interest,' whleh provided that, as part considération there- 
for, the undivlded one-fourth interest should be covered and ineluded in 
such lease, and that the claim should at ail times be worked and consider- 
ed as a whole. Thereafter, and before mining opérations began, he con- 
veyed the one-fourth Interest to the wife, and at the same time suWet to a 
third person under an agreement whereby the sublessee was to pay hlm a 
royally of 5 per cent. In addition to the 25 per cent, agreed to be pald the 
owner of the three-fourths Interest by the original lease. Held, that the 
5 per cent, of the output of the mine equitably belonged to the wife rather 
than the husband, and she coilld compel payment thereof wlthout any 
transfer or assignment from the husband. 

2. Appïai, and Ebbob ®='1097(3) — Subséquent Appeals — Law or the Case. 

Whère, on a former appeal In a suit by the husband's trustée in bank- 
ruptcy against the wife, it was dèclded that the trial court erred in dis- 
mlsslng the Mil at the conclusion of the testimony, on the ground that the 
husband's deed to the wife conyeyed the interest in the royalty, and that 
the burden was cast on the wife to show thç good f aith and honesty of the 
conveyance, such holding was not conclusive against the rlghts of the 
wife on a subséquent appeal, after a trial on which the good faith and 
honesty of the conveyance was shown. 

Ross, Circuit Judge, dlsseûting. 

Appeal from the District Court of the United States for the Fourth 
Division of the Territory of Alaska; Charles E. Bunnell, Judge. 

Suit by Edward Stro.ecker, as trustée of H. J. Patterson, bankrupt, 
against Mariam A. Patterson and another. From a decree in favor of 
plaintiff, défendants appeal. Reversed and remanded, with instruc- 
tions. 

The appellee, as trustée of the estate of H. J. Patterson, a bankrupt, 
brought a suit for the beneflt of the credltors of the bankrupt against the 
bankrupt and his wife to recover a one-foijrth interest in the Daly Bench 
placer mining claim and gold dust of the value of $5,174.66 extraeted by 
certain lessees from the clalm. The case was on appeal to this court in 
Stroecker v. Patterson, 220 Fed. 21, 135 C. a A. 597, In which this court re- 
versed a decree rendered against the trustée upon the conclusion of the com- 
plainant's évidence in the case, holding that, in view of the clrcumstances and 
the testimony, the burden was cast upon the défendants in the suit to show 
the good faith and honesty of the conveyances In question, and that the court 
below was in error In dlsmlssing the suit upon the conclusion of the com- 
plainant's évidence, saying: "The law is well settled that entlre fairness is 
requîred in deallngs between husband and wife, so far as they affect the rlghts 
of creditors." Upon the second trial the court below found against the 
trustée on his claim to a one-fourth interest in the mining claim, but found in 
his favor on his claim to the gold dust. The court below found in substance 
the following facts: 

On September 19, 1910, James Wlckersham, the owner of the Daly Bench 
placer claim, entered into a written agreement with H. J. Patterson to convey 

$=9For otlier cases see same toplc & KEY-NUMBER in aU Key-Nuœbered Dlgests & InUexei 
•Rebearing: denied January 7, 191S. 
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to him an undivlded one-fourth Interest in the claim, If he would pay the 
expense of sinking one hole to bedrock on thé claim, and do the assessment 
work for the year 1910. Thereafter Patterson entered into an agreement 
with his wife, whereby the latter, in considération of paylng the necessary 
expenses of carrying out the agreement, should be the owner of the one-fourth 
interest when title was acquired thereto, and she thereafter paid said expenses 
out of her own funds and her separate property. On October 14, 1911, Wick- 
ersham conveyed to Patterson an undivlded one-fourth interest in the claim, 
pursuant to the contract. Said deed was so executed to II. J. Patterson with- 
out the knowledge or consent of his wlfe. At the tlme of the conveyance 
Wickersham said: "I will give y ou the deed, and you can make the deed to 
any one you liUe." Prior to the exécution of said deed, and on October 12, 
1911, Wickersham executed a lease to Patterson of the placer mlning claim. 
In the lease there was the following provision: "As part considération of 
this lease the party of the second part [Patterson] agrées that his undivlded 
one-fourth interest in said premises shall be covered and included in the 
terms of this lease, and shall also at ail times be subject to any debts, de- 
faults, or damages resulting from the working under this lease or for viola- 
tion thereof, and the said Daly claim shall at ail times be worked and consid- 
ered as a whole between the parties hereto, and ail subject to the terms of 
this lease, and it is especially agreed that the party of the first part shall 
hâve a first lien upon the whole of the output of the whole of the Daly claim, 
Including the undivlded one-fourth interest of the party of the second part 
for the payment of the royalty reserved to the party of the flrst part, and 
the performance of the terms of this lease." The lease was for four years, 
and the royalty reserved to the lessor was 25 per cent, of the gross amount 
of the clean-ups. The lease recited that "Wickersham was the owner of an 
undivlded three-fourths interest, and that H. J. Patterson, the lessee, was 
the owner of an undivlded one-fourth. On November 27, 1911, Patterson 
sublet the claim to one Hamilton, on the same terms as stated in the lease 
from Wickersham, but requlring Hamilton to pay to Patterson, in addition to 
the royalty due to Wickersham, 5 per cent, of the gross amount of each 
clean-up. Mrs. Patterson had knowledge of the terms and conditions of the 
lease from Wickersham to her husband, and also of the sublease to Hamil- 
ton. On November 27, 1911, Patterson executed to his wife a qultclaim deed 
for the one-fourth interest in the claim, in considération of the money paid by 
her for work in sinking holes on the claim. Patterson did not at any time 
transfer to his wife any of his rights in the contract with Hamilton, and 
did not transfer to her the 5 per cent, of the gross output which he was to 
receive from Hamilton. Patterson was insolvent on November 27, 1911, and 
on April 16, 1912, he flled his pétition to be adjudged a bankrupt. The $5,- 
174.66 in controversy are the proceeds of 5 per cent, of the gold dust taken 
from the mining claim during the year 1912. 

As a conclusion of law the court found that the 5 per cent, of the gross 
output from the mine was reserved to Patterson as lessee of the mining 
claim, and not as the owner of an Interest therein ; that the deed which he 
made to his .wife did not transfer to her any part of that 5 per cent., and 
that she acquired no right therein ; that she received her one-fourth interest 
in the claim subject to ail the burdens theretofore placed upon the same by 
her agent, H. J. Patterson, and acquired no right, title, or interest in or to 
any of the royalties under the lease or the sublease. 

A. R. Heilig, of Fairbanks, Alaska, and Thomas R. White, of San 
Francisco, Cal., for appellants. 

McGowan & Clark, Thomas A. McGowan, John A. Clark, and H. 
E. Pratt, ail of Fairbanks, Alaska, and Charles J. Heggerty and Knight 
& Heggerty, ail of San Francisco, Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The appellee asserts that the question for décision is whether or not 



734 245 FEDERAL REPORTER 

the deed made by Patterson to his wife on November 27, 1911, car- 
ried with it an asignment or conveyance of the sublease made by 
Patterson to Hamilton on the same day, under which sublease Patter- 
son retained 5 per cent, of the gross outpvit of the whole daim. We 
think the question for décision is not thus limited, and that it involves 
a broader view of the équitable rights of Mrs. Patterson as the owner 
of a one-fourth interest in the mining claim. The proof on the second 
trial clearly established that the money furnished by Mrs. Patterson, 
whereby the one-fourth interest was so acquired, was her individual 
and separate property. 

The situation should be viewed as it vi^ould be if the marriage re- 
lation did not exist. It may be expressed in this manner: A. holds 
the légal title to a one-fourth interest in a mining claim, in trust for 
B., who is the équitable owner thereof. The owner of the three- 
fourths interest enters into an agreement of lease with A., whereby 
the latter is to operate the whole claim, and pay the former 25 per cent. 
of the total output. A month later, and before the mining opérations 
begin, A. deeds the one-fourth interest to B., and at the same time he 
sublets to C. under an agreement whereby C. is to pay him 5 per cent 
of the gross output, in addition to the 25 per cent, agreed upon to be 
paid to the owner of the three-fourths interest. Whose is the 5 per 
cent, which was realized under the sublease ? Does it belong to A., or 
does it belong to B.? It seems to us that in equity it clearly belongs 
to B. 

When Patterson entered into an agreement of lease, by which the 
interest of his wife was bound for a four-year term, it is not to be 
assUmed that she was to get nothing out of it. In case he realized 
profits from the lease, he was accountable to her for her share of those 
profits. If she had been paid for her interest at the same rate that 
Wickersham was paid, she would hâve received considerably more than 
5 per cent: of the gross output. When Patterson sublet the property 
in such a way as to secure to himself the payment of 5 per cent, of the 
gross output, we think that Mrs. Patterson could hâve required him to 
tum over to her that 5 per cent. At the first clean-up she claimed it, 
and, but for an injunction, it would hâve been paid to her. She tes- 
tified thât Patterson, when he told her of the sublease, told her that he 
had reserved 5 per cent, for the one-fourth interest, and that she as- 
sented to it. Patterson testified to the same effect. 

[2] It is contended that the décision of this court on the first ap- 
peal finally determined that Patterson's deed to his wife did not con- 
vey. to her the 5 per cent, reserved to him in the assignment of the 
lease, and thereby settled the law of the case upon the présent appeal. 
The décision of the court below on the first trial of the case was based 
whoUy upon the effect of the deed from Patterson to his wife. On 
the appeal from that décision we held that the court below erred in 
holding that the deed conveyed to her the interest in the royalty which 
Patterson had reserved, our opinion saying : 

"That deed did not purport to convey to the défendant Marlam A. Patterson 
any part of her husband's interest In the amount then due or to become due to 
him from Hamilton under the lease by which tho latter worked the ground, and 
certainly did not convey to her any part of the five per cent, of the gross 
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minerai output whleh was derlved from the undivlded three-fourths of the 
claim owned by Wlckersham." 

We also held that the évidence in the case indicated that the con- 
veyance by Patterson to his wife was for the purpose of defrauding 
his creditors, and that error was committed on the first trial in dis- 
missing the complainant's bil! at the conclusion of the complainant's 
testimony. We said "the burden was cast upon the défendants to show 
the good faith and honesty of the conveyance in question," andwe re- 
manded the cause for a new trial. Now, upon the second trial, the 
défendants hâve shown the good faith and honesty of the conveyance, 
and hâve shown that Mrs. Patterson is in equity entitled to the 5 per 
cent, which represented, as both she and her husband testified, her in- 
terest in the leased property. On the second trial the court below 
found against Mrs. Patterson, not on the ground that the question of 
her right to the 5 per cent, had been adjudicated by our décision, but 
on the ground that Patterson had not at any time assigned or trans- 
ferred that 5 per cent, to his wife. We hold that no such transfer or 
assignment was necessary, that Mrs. Patterson's interest was not 
created by the deed which her husband made to her, that in equity she 
is entitled to ail that her husband got out of the lease of her property, 
that she is the équitable owner of the 5 per cent, reserved, and could 
hâve compelled him to pay it. Our former décision is therefore not 
an adjudication of the merits of the controversy as they are now 
established by the évidence adduced on the second trial. 

The decree, so far as it awards the appellee the proceeds of the gold 
dust in question, is reversed, and the cause is remanded, with instruc- 
tions to enter a decree awarding the same to Mrs. Patterson. 

ROSS, Circuit Judge (dissenting). The record of the case on the 
présent appeal, as well as the record before us on the former appeal 
(220 Fed. 21, 135 C. C. A. 597), shows without dispute that the $5,- 
174.66 in the registry of the court below was 5 per cent, of the gross 
amount of gold taken from the Daly Bench mining claim by H. C. 
Hamilton under the assignment made to him by H. J. Patterson of the 
lease to the latter from Wickersham. In the judgment of the court 
below dismissing the former suit appears the following respecting that 
money : 

"And it further appearlng from the records of thls action that, on the 17th 
day of May, 1912, an order was made In thls cause, dlrectlng H. C. Hamilton, 
as lessee of the Daly Bench, descrlbed In the complalnt herein, [to] deposlt 
wlth the clerk of thls court 5 per cent, of the gross amount of gold mlned 
by him upon sald mlnlng claim during the pendency of thls action, as royalty 
aeerulng to the owner of the undlvided one-fourth Interest in sald Daly 
Bench, the tltle to which Is in controversy In thls action, to be held to await 
the détermination thereof, and that the value of the sald 5 per cent, of the 
gross amount of gold so mlned by the said Hamilton is $5,174.66. It is further 
ordered that, in the event that, within 10 days from the date of thls judg- 
ment the plaintiff bas not flled with the clerk of thls court a supersedeas 
bond, approved by the court, for an appeal from thls judgment, the clerk of 
thls court pay to the said Mariam A. Patterson, or her attomey, A. R. Helllg, 
the said sum of $5,174.66, If said gold dust or money bas been deposlted wlth 
him, and that. If the sald Hamilton bas deposlted said gold dust wlth the 
American Bank of Alaska, then sald bank pay said sum to the sald Mariam 
A. Patterson, or her said attorney." 
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The îdentical written instruments appearing in the record of the 
présent appeal were also shown on the former one, including the lease 
of the Daly Bench daim to H. J. Patterson for a term extending to 
October 12, 1915, reciting, among other things, the ownership by 
Wickersham of the undivided three-f ourths thereof and the ownership 
by H. J. Patterson of the remaining one-fourth and reciting that Pat- 
terson had applied to Wickersham for a lease covering the entire claim 
upon certain terms and conditions which Wickersham thereby granted ; 
that lease further reciting, among others things, that: 

"As part considération of thls lease the party of the second part [H. J. 
Patterson] agrées that his undivided one-fourth interest In said premlses shall 
be covered and included in the terras of this lease, and shall also at ail times 
be subjeet to any debts, defaults, or damages resultlng from the working un- 
der this lease, or for violation thereof, and the sald Daly claim shall at ail 
times be worked and considered as a whole between the parties hereto, and 
ail subjeet to the terms of this lease; and it Is espedally agreed that the 
party of the flrst part [Wickersham] shall hâve a flrst lien upon the whole of 
the output of the vphole of the Daly claim, Including the undivided one-fourth 
Interest of the party of the second part, for the payment of the royalty re- 
served to the party of the flrst part and the performance of the terms of 
this lease. * * * And the party of the second part [H. J. Patterson] does 
hereby speclally agrée not to assign thls lease or lay, or any Interest therein 
or thereunder, and not to sublet or sublease the said demised premlses, 
or any part thereof, nor to permit the same, nor any part thereof, nor any 
interest therein, to pass to any other person whatever, without the written con- 
sent of the party. of the flrst part [Wickersham] had and obtalned, and 
this prohibition shall extend to the undivided one-fourth Interest belonging to 
the party of the flrst part" 

In discussing the deed from H. J. Patterson to his wife, and its 

effect, we said on the former appeal : 

"The deed from thé latter to his wlfe was made November 27, 1911, ex- 
pressing a considération of $1 and quitclaimlng to her 'ail his rlght, title, and 
interest, belng an undivided one-fourth Interest,' In the Daly Bench claim. 
That deed dld not purport to convey to the défendant Marlam A. Patterson 
any part of her husband's interest In the amount then due or afterwards to 
become due to hlm from Hamilton vmder the lease by whlch the latter worked 
the ground, and certalnly dld not convey to her any part of the 5 per cent, of 
the gross minerai output which was derived from the undivided three-fourths 
of the claim owned by Wickersham. It is therefore Impossible to sustaln the 
judgment of the court below, awarding to the défendant Marlam A. Patterson 
the whole of the 5 per cent, of the minerai output of the claim reallzed by 
Hamilton in the working of the claim under the lease assigned to hlm." 

Accordingly we reversed the judgment there appealed from, which 
had awarded to Mrs. Patterson the 5 per cent, of the gross output of 
the claim in controversy realized by Hamilton in the working of the 
claim under the lease assigned to him by H. J. Patterson. That the 
former judgment of this court in respect to the same money again 
in controversy — the pleadings and facts in the two cases being, so far 
as the présent question is concerned, precisely the same — is the law of 
the case seems to me to be very plain. And especially difificult is it 
for me to see how equity can award to Mrs. Patterson any portion of 
the 5 per cent, of the gross minerai output of the claim that was yield- 
ed by the three-fourths thereof owned by Wickersham. 

I therefore respectfuUy dissent from the judgment now given. 
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In re ZEIS. 
In re McCARTUT BROS. & FORD. 

(Circuit Court of Appeals, Second Circuit. April 24, 1917. On Rehearing, 

July 10, 1917.) 

No. 187. 

1. Execution ®=»113 — Dormant Levy — Revival. 

Where an exécution becomes dormant after levy, by reason of Instruc- 
tions to the officer not to sell, it loses Its prlority of lien as agalnst 
later levles or other liens acqulred during the perlod of dormancy; but 
its lien is not extlnguished as against the détendant, and on directions to 
proceed wlth the sale its right to prlority is revlved as against any sub- 
sequently acqulred liens. 

2. Bankruptcy @=196 — Liens — Doemant Levt of Execution. 

A trustée occuples the position of a creditor with an exécution Issuea 
and levied on the date of the flllng of the pétition in bankruptcy, but at 
no earller date; and where an exécution levied more than four months 
prlor to such date had been allowed to become dormant by successive 
postponements of the sale vpith the consent of the plalntiff, but had been 
revived by orders to sell on a flxed date, the lien of the levy was effective 
against subséquent proceedings in bankruptcy against the défendant. 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

In the matter of George J. Zeis, bankrupt. From the judgment of 
the District Court, McCarthy Bros. & Ford appeal. Reversed. 

For opinion below, see 229 Fed. 472. 

August Becker and J. Ralph Ulsh, both of Buffalo, N. Y., for ap- 
pellants. 
Arthur J. Adler, of Buffalo, N. Y., for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. This is an appeal under section 25a (3) of the 
Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 553 [Comp. St. 1916, 
§ 9609]), taken March 6, 1916, from a judgment of the District Court 
rendered February 8, 1916, refusing to give the appellants priority over 
the trustée in respect to exécution issued upon the judgment recovered 
by them against the bankrupt more than four months before the péti- 
tion was filed. Matter of Loving, 224 U. S. 183, 32 Sup. Ct. 446, 56 
E. Ed. 725. The court found that the appellants had allowed the ex- 
écution issued on their judgment to become dormant. ; ; 

The court below was without jurisdiction: 

First. Because the appeal was not taken within ten days after the 
judgment was rendered as required by the act. In re Martin, 201 
Fed. 31, 33, 119 C. C. A. 363 ; Conboy v. Bank, 203 U. S. 141, 27 Sup. 
Ct. 50, 51 E. Ed. 128. 

Second. Because a claim of priority, the debt not being disputed, 
is not "a debt or claim" within the section. The judgment of the court 

^=9For other cases ses same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
245 F.-^7 
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neither allowed nor disallowed any sum, but only denied priority. 
Holden v. Stratton, 191 U. S. 115, 24 Sup. Ct. 45, 48 L. Ed. 116. 
The appeal is dismissed. 

On Rehearing. 

ROGERS, Circuit Judge. When this case was hère before, this 
court dismissed the appeal on the ground that the court was without 
jurisdiction; the appeal not having been taken in time. A rehearing 
was asked and granted, and lipon reargument we are satisiîed that 
the appeal was taken in time. The confusion arose f rom the fact that 
the caption of the judgment bears date o£ Febraary 8, 1916, which is 
the date on which the District Judge handed down his opinion ; where- 
as, the fact is that the judgment was not prepared and entered in 
the clerk's office until March 3, 1916, and the appeal was taken and 
aUowed within three days after the entry of the judgment. 

This brings us to a considération of the case Upon the merits. The 
appellant recovered a judgment on October 22, ,1912, against the bank- 
rupt, for the sum of $726.95, and on that day an exécution was is- 
sued upon. the judgment, and the sheriflf on the same day duly levied 
on certain Personal property, The pétition in bankruptcy was filed 
on March 12, 1913. The sheriflf was restrained from selling under 
appéllant's exectition by a temporary restfaîning order > serVed on 
March 12, 1913, and made permanent on March 18, 1913. There 
were vsrious other créditer s» who obtained exécutions against the 
Personal property subséquent to that of the appellant and prior to thè 
bankruptcy; but they also consented to the postponemént of the sale 
under tiieir exécutions, and they stand in a like position as the appellant 
in respect thereto, and there is no controversy as between them ai^d 
the appellant as to whether they obtained priority by virtue of the ap- 
péllant's consent not to proceed. 

The property covered by the levy was thereafter sold by the bank- 
ruptcy court and the proceeds stand in place of the property itself. 
It appears that at the time that exécution of the appellant was îssued 
and levied the sheriflf held two prior unsatisfied exécutions against 
the bankrupt, under which levy had been made. The property had 
been advertised for sale by the sheriflf pursuant to the levy, but the 
sale had been adjourned fromtime to time until October 28, 1912. 
Thereafter there were further adjoumments of the sale, and on De- 
cember 13th the two prior exécutions were sàtisfied ; the exécution 
of the appellant on that day becoming the fîrst Hen. After this date 
there were adjournments of from three days to two weeks, 11 in num- 
ber, until on March 6, 1913v the salé was set for March 13th, and on 
March 12th this sale wag enjoined. There were in the sheriflf's hands 
also a number of exécutions subséquent to the appéllant's, and ail of 
the exécution creditors acquiesced in the adjournments. 

[1] Upon objections filed by the trustée in bankruptcy to the appél- 
lant's claim to the proceeds of the property by virtue of its exécu- 
tion, the référée in bankruptcy held that the appéllant's exécution had 
become dormant when bankruptcy intervened and was not a lien on 
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the property levîed upon. The District Judge affirmed the order of the 
référée and disallowed the appellant's claim. At the time this exécu- 
tion was taken out two prior exécutions had been levied on the bank- 
rupt's property, which had not been satisfied; and the sheriff had 
f ailed to proceed under any of them. The reason why he did this 
was given by him on the stand as f ollows : 

"I do not mean to give the impression hère ttiat tlie day before the sale 
Mr. Becker [plaIntifE's lawyer] called up and said: 'Mr. Bemhard, will y ou 
please adjourn that sale until to-morrow?' I used to call you, I think. It was 
a fact that money had been pald on the first exécutions, and that they had been 
pald. I was having conférences with Mr. Zels up to that time, and he was 
making promises to me to pay the money. He was telling me of deals that 
would bring him money, and, if I would hold the sale a week or so, he would 
hâve the money; and he would say: 'If you will adjourn the sale, I can 
get the money within a few days.' After such promises were made, I would 
communlcate the circumstances to you or Mr. Becker, and tell of the adjoum- 
ment that had been had, and the money that had been pald. I would tell 
everybody what Mr. Zels told me, that he pald so much money and it looked 
as though he was golng to pay the balance, and upon that theory the exécution 
credltors consented to the adjournment. I suppose you refused to adjourn 
that sale more than any other exécution credltor." 

He also testified : 

"But Mr. Becker did not come to me In the flrst Instance and ask me to 
hold this sale. Mr. Becker, of hls own initiative, never came to me and said. 
'Mr. Bernhard, don't sell Mr. Zeis' property ;' but he consented to adjournment, 
asked me what I thought about gettlng the money." 

He stated that ail the adjournments were made "from time to 
time in hopes that Mr. Zeis could realize from the sale of some real 
estate and purchase ail thèse judgments." It appears that the various 
adjournments were made with the consent of the exécution creditors, 
and on représentations made to them by the sheriff that Zeis wanted 
and expected to pay, and that payment would be made out of a sale 
of certain of his real estate, and that unless the sale under the exé- 
cutions was postponed Zeis would be thrown into bankruptcy. 

It is conceded that under St. 13 Eliz. c. 5, and like statutes, exécu- 
tions taken out with the intent to hinder, delay, or defraud creditors 
or others are, as against the persons sought to be hindered, delayed, 
or defrauded, utterly void. It may also be conceded that, when the 
object of the writ is simply to obtain better security for the debt, the 
writ is fraudulent as against subséquent purchasers or incumbrancers, 
and that it would be outranked by subséquent exécutions. If, after a 
levy is made, the officer is instructed not to sell, the exécution becomes 
dormant, and during the period it remains dormant tlie plaintiff is 
liable to lose the benefit of his writ through the sale or incumbrance 
of the defendant's property. But the lien is not vitiated as against 
every one by the instruction not to sell. The correct rule is laid down 
in Freeman on Executions, § 206, as f ollows : 

"Liens of exécutions may be lost as against junior judgment creditors, mort- 
gagees, or vendees acquiring rights during the time exécution may be stayed 
by order of the plaintiffs. But as against the défendants in exécution, or hls 
Personal représentative or heirs, or others not acquiring rights or liens, the 
mère suspension of the exécution bas no efCect on Its lien." 
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So in 11 Am. & Eng. Encyc. of Law, p. 694, the law is stated as 
f oUows : 

"It Is a well-settled prlndple of law that the office of an exécution is merely 
to enforce payment of a debt, and consequently an attempt to make use of It 
for purposes of security merely, or to shleld the property of the debtor from 
selzure by other credltors, is a perrerslon of the writ, and wlU postpone it 
to other exécutions subsequently issued. Hence, if a plaintiff delivers an exé- 
cution to the sherifl wlth a direction not to levy at ail, or untll further orders, 
or to levy and hold without sale, it créâtes no lien on defendant's property as 
agalnst a créditer issuing and proeeeding wlth a subséquent exécution; and 
the same is true if slmilar orders be glven after dellvery or after levy, or If 
such be the intent of the creditor though no express orders to that effect be 
given." 

If it be assumed that the appellant's levy became dormant because 
of the failure to proceed promptly thereunder, it is nevertheless true 
that it was, as against the défendant in exécution, good during the 
whole period from October 22, 1912, the time when it was made to the 
time of the adjudication in bankruptcy. It was also good during that 
whole period as against the exécution creditors who levied subsequent- 
ly to the levy of the appellant, and who acquiesced and consented to 
the various postponements of the exécution sale, and did nothing 
other than the appellant did as respects the enforcement of their levy. 

Still, assuming it to hâve become dormant, it was revived by the 
directions given to the sherifï to proceed with the sale, given six days 
prior to the filing of the pétition in bankruptcy; and it was the di- 
rection to proceed with the sale that led to the filing of that pétition. 
The various postponements of sale which the exécution creditors had 
been consenting to from time to time had been given, as I hâve already 
noted, in the hope that bankruptcy proceedings might be avoided. The 
appellant, however, could no longer be induced to consent to further 
delay, and the bankruptcy proceedings were instituted. The effect of 
the instructions of the appellant to the sheriff to proceed with the sale 
is stated in Ereeman on Executions, vol. 2, § 206, p. 1043, as f oUows : 

"If the plaintiff, after staying or suspending its exécution, dlrected the offlcer 
to proceed, the lien will be revived and made paramount to ail wrlts received 
by the officer after such direction to proceed." 

[2] Unless, therefore, it can be said that the trustée acquired the 
rights or status of a bona fide purchaser or junior exécution creditor 
dUring the time proceedings were suspended, the lien is good as against 
him, and must be recognized by the bankruptcy court. It is clear that 
a trustée in bankruptcy is not a bona fide purchaser. Zartman v. First 
National Bank, 216 U. S. 134, 138, 30 Sup. Ct. 368, 54 L. Ed. 418. 
And also it is settled that the trustée occupies the position of a creditor 
with an exécution issued and levied upon the date of the filing of the 
pétition in bankruptcy, and not earlier. Bailey v. Baker Ice Machine 
Co., 239 U. S. 269, 36 Sup. Ct. 50, 60 E. Ed. 275. 

The revival arising from an instruction to proceed to sell was not 
the revival of the lien, but a revival of the priority of the lien. No 
new lien was created, which would be void because within the four- 
months period under section 67f of the Bankruptcy Act (Act July 1, 
1898, c. 541, 30 Stat. 564 [Comp. St. 1916, § 9651]). When an execu- 



IN RE MONARCH ACETYLENE CO. 741 

tion is deemed to be dormant, it simply means that the lien has lost 
its priority in favor o£ another exécution or person acquiring certain 
rights during the period of dormancy. The lien as such, which is 
the right to satisfy the debt eut of the property levied upon, still 
rem'ains. The property is still charged, with that lien while the ex- 
écution of the writ is suspended; the only différence being that other 
exécutions, etc., may corne in and fasten on the property and be 
satisfied fîrst. If the property is sold under such circumstances, while 
the later exécutions may successfully claim to be satisfied ahead of 
the one which became dormant, the so-called dormant exécution will 
be paid out of any surplus remaining after the satisfaction of the oth- 
ers. That is ail that has ever been held to resuit f rom a dormancy, so- 
called. See Peck v. Tiffany, 2 N. Y. 451 ; Keel v. Larkin, 72 Ala. 493, 
502, 503. 

For the reasons stated, the decree and order of the District Court 
should be reversed ; and it is so ordered, with costs of this appeal. 

Decree reversed. 



In re MONARCH ACETYLENE CO. 
In re BEALS & 00. 

(Circuit Court of Appeals, Second Circuit. April 24, 1917. On Reliearing, 

July 10, 1917.) 

No. 188. 

On Rehearing. 
Bankeuptct i3=»440 — Appellate Pboceedings — ^Mode or Review — Contbo- 
VEEST Aeisinq IN Bankruptct Pbooeedings — "Pkoceedinq in Bank- 

BUPTCT." 

An order establistilng as a lien on property of a bankrupt a claim not 
contested as a gênerai claim is not one in a "controversy arising In baak- 
ruptcy proceedings," withln Bankr. Act July 1, 1898, c. 541, § 24a, 30 
Stat. 553 (Comp. St. 1916, § 9608), but is one made In a "proeeeding in 
bankruptcy," reviewable only on appeal taken withln 10 days, under sec- 
tion 25a (Comp. St. 1916, § 9609). 

[Ed. Note. — For other définitions, see Words and Phrases, Second Sé- 
ries, Controversy Arising in Bankruptcy Proceedings; First and Second 
Séries, Bankruptcy Proceedings.] 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

In the Matter of the Monarch Acétylène Company, bankrupt. From 
a judgment of the District Court, Beals & Co. appeal. Appeal dis- 
missed. 

For opinion below, see 229 Fed. 474. 

August Becker and J. Ralph Ulsh, both of Buffalo, N. Y., for ap- 
pellants. 

Frederick O. Bissell, of Buffalo, N. Y., for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. This case is exactly like that of In re Zeis, 245 
Fed. 7Z7, C. C. A. , in which an opinion has just been handed 
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down, exçept that there is an additional defect, in that the amount 
involved is less than $500, the jurisdictional amount prescribed in sec- 
tion 25a (3) of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 
553 [Comp. St. 1916, § 9609]). 
The appeal is dismissed. 

On Rehearing. 

ROGERS, Circuit Judge. This case is hère on a rehearing. We 
are satisfied that the former opinion of this court, dismissing the ap- 
peal, was right. The question involved relates to a claim secured 
by a lien on the assets of the bankrupt. Matter of Loving, 224 U. S. 
183, 32 Sup. Ct. 446, 56 h. Ed. 725, shows that the question pre- 
sented is not "a controversy arising in bankruptcy proceedings" un- 
der section 24a of the Bankruptcy Act, but is "a proceeding in bank- 
ruptcy" under section 25a. As such the appeal had to be taken with- 
in 10 days, and it was not so taken. The pétition on appeal discloses 
that the judgment was entered on February 18, 1916, and that the 
appeal was not taken until March 6, 1916. 

Appeal dismissed. 



WOOD et al. v. NOYES. 

(Circuit Court of Appeals, Ninth Circuit. October 8, 1917.) 

No. 2529. 

Banks and Banking <®=s54(1) — Dividends — Officebs' Liabilitï. 

Offlcers and directors of a banklng corporation, who particlpated in 
the déclaration of a dlvldend oùt of the capital of the corporation, which 
was then Insolvent, are liable to the recelver to the amount of dividends 
recelved by them. 

Appeal from the District Court of the United States for the Fourth 
Division of the Territory of Alaska ; F. E. Fuller, Judge. 

Suit by F. G. Noyés, as receiver of the Washin^on- Alaska Bank, 
a corporation, against R. C. Wood and others. From a decree for 
complainant, défendants appeal. Affirmed. 

McGowan & Clark, A. R. Heilig, and John L. McGinn, ail of Fair- 
banks, Alaska, and Metson, Drew & Mackenzie, Curtis Hillyer, and 
Charles J. Heggerty, ail of San 'Francisco, Cal., for appellants. 

O. L. Rider, of St. Louis, Mo,, for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The appellee, as receiver of the insolvent 
bank, brought suit against the appellants, who had been directors and 
ofïîcers of the bank, and against other stockholders, to recover the 
amount of a dividend paid to and received by them under a resolution 
adopted by the board of directors of the bank on the 12th day of 
April, 1910; the complaint alleging, among other things, that: 

"On and for a long time prlor to said April 12, 1910, said Washington- 
Alaska Bank, then known as the Fairbanks Banking Company, was in a 
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grossly Insolvent and bankrupt condition, and its assets were Insufficient In 
value by more tlian $100,000 to pay its deposits and other Uabillties. Not- 
withstanding the sald grossly insolvent and bankrupt condition ol said bank, 
the board of directors thereof did on ëaid 12th day of April, 1910, wrong- 
fully and fraudulently déclare and order to be paid to the then stocktiolders 
of said Washington-Alaska Bank, then known as the Falrbanks Banking C!om- 
pany, a dividend of 20 per cent, or $20 per share, on its then outstandlng 
capital stock of $168,800. On said 12th day of Aprll, i910, said Washington- 
Alaska Bank owed to depositors the Sum of $876,972.28 and had other Ua- 
billties amounting to $83,717.53." 

By their amended answer the défendants put in issue those alléga- 
tions of the complaint, and, among other things, by further and sep- 
arate answer the défendants McGinn and J. A. Jessom alleged, in 
substance, that at the time the dividend was declared and at the time 
they received the same the bank was solvent, and that they believed it 
so to be, and received their portion of the dividend in good faith and 
believing that it came out of the profits of the bank and nôt other- 
wise; and 'fhe défendant Wood, for a further and separate answer 
alleged that the portion of the said dividend so paid to him was paid 
to him for the use and benefit of one Joseph Conta, who was the true 
owner of the shares of stock standing in his name on the books of the 
bank, and that at the time the dividend was declared and at the 
time he received the same the said bank was solvent, and that he be- 
lieved it to be so, and received the portion of the dividend so received 
by him prior to any notice that the bank was insolvent and could not 
meet its liabilities. Thèse affirmative allégations were put in issue 
by the reply of the plaintiflf. 

Each of the défendants also set up in défense certain matters also 
pleaded by them in a suit brought by the same receiver against them, 
together with the other officers and directors of the said bank, namely, 
E. R. Peoples, James W. Hill, and Ray Brumbaugh, charging them 
with wrongful and négligent acts and conduct whereby the bank had 
been injured and its assets wasted, so that it became unable to pay 
its creditors, and praying that an accounting be had and judgments 
rendered against the défendants to that suit for the amounts found 
to be due from them respectively, in which suit the other défenses 
referred to were, on appeal from the judgment there given by the 
trial court, held by this court at the last term to be of no avail, so 
that no further référence to those défenses need now be made. 245 
Fed. 46, C. C. A. . 

The présent suit was tried by agreement of the respective parties 
before the court without a jury, and the court found the facts to be 
in substance as f ollows : 

(1) That the bank of which the plaintiff was receiver was incor- 
porated under the name of Fairbanks Banking Company under the 
laws of the state of Nevada, January 21, 1908, with an authorized 
capital stock of $300,000, divided into 3,000 shares of the par value of 
$100 each ; that subsequently, by amendment to its articles of incorpo- 
ration, the name was changed to Washington-Alaska Bank. 

(2) That the bank commenced business at the town of Fairbanks, 
Alaska, March 16, 1908, and continued to carry on a gênerai banking 
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business there until June 4, 1911, when it suspended business and 
closed its doors. 

(3) That on April 12, 1910, the said Fairbanks Banking Company 
by its then board of directors declared a 20 per cent, dividend on the 
par value of its then outstanding capital stock of $168,000, amounting 
to $33,720, which dividend was paid to the then stockholders of the 
bank, either in cash or by crediting the amount thereof upon notes 
owing by such stockholders to the bank, in the amount set forth in 
the complaint. 

(4) That of said stockholders J. A. Jessom, J. W. HiU, G. W. 
Palmer, E. R. Jessom, M. F. Hall, John F. McGinn, Dave Petree, 
John Zug, Mrs. Mary Andersen, R. C. Wood, J. L. Sale, G. A. Cole- 
man, George Preston, and J. A. Healey joined issue with the plaintiff 
upon the matters and things set up in the complaint, and were then 
before the court. 

(5) That the défendants J. A. Jessom, McGinn, and Wood were 
directors of the bank at the time the said dividend was declared and 
paid, and gave their consent to the same; that McGinn was at the 
time the owner of shares of the capital stock of the bank of the par 
value of $10,000, and that there was paid to him thereon of said 
dividend $2,000; that J. A. Jessom was at the time the owner of 
shares of the capital stock of the bank of the par value of $10,000, 
and that there was paid to him of the said dividend the sum of $2,000 ; 
that Wood was at the time the owner of shares of the capital stock 
of the bank of the par value of $2,500, «nd that there was paid to him 
of the dividend the sum of $500; that none of the other défendants 
mentioned were ofBcers or directors of the bank at the time of the 
déclaration of the dividend, or at the time of the receipt of their 
portion thereof. 

(6) That at the time the said dividend was declared and paid the 
said Fairbanks Banking Company did not hâve any surplus or undi- 
vided profits out of which the same could be declared and paid, and 
that the said dividend was paid out of the capital of said bank, which 
facts were known to the défendants McGinn, Wood, and J. A. Jessom, 
and to each of them, at said time, or could hâve been known to them 
by the exercise of reasonable diligence. 

(7) That the dividend so paid to the défendants Hill, Palmer, E. 
R. Jessom, M. F. Hall, Petree, Zug, Mrs. Mary Anderson, Sale, Cole- 
man, Preston, and Healey was received by them without knowledge on 
their part that the said bank did not hâve any surplus or undivided 
profits out of which the said dividend could be declared and paid, 
or that the same was paid out of the capital of said bank, and they 
and each of them received the same in good faith and in the honest 
belief that the same was declared and paid to them out of the surplus 
and undivided profits of said bank. 

(8) That said dividend was declared and paid in violation of the 
laws of the state of Nevada, under which said corporation was or- 
ganized, and in violation of the by-laws of the said Fairbanks Bank- 
ing Company, and was wrongful and illégal. 

(9) That the assets of said bank now in the hands of said receiver 
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are insufficient to pay its liabilities, and the amount of said liabilities 
is more than $470,000 in excess of the par value of said assets. 

The findings covered the material issues made by the pleadings, 
and upon the record we cannot hold that the évidence was insufficient 
to justify the findings made, or that the court below erred in refus- 
ing to make the numerous findings requested by the appellants. From 
the facts so found the court concluded as matter of law that the de- 
fendants J. A. Jessom, McGinn, and Wood are Hable to the plaintifï 
for the amount of the dividend paid to and received by them, re- 
spectively, and gave judgment against them accordingly, and in favor 
of the other défendants. 

For the reasons set f orth in the opinion filed in the other suit above 
ref erred to, we think the judgment hère appealed from right, and it 
is accordingly affirmed, with the provision that, upon the payment 
of the joint and several judgment entered in the aforesaid suit against 
the présent appellants as directors, the judgment hère affirmed also 
becomes thereby satisfied and extinguished. 



WONG GOON LEÏ v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. October 15, 1917.) 

No. 2a76. 

1. Criminal Law <ê=>656(1) — Tbial — Conduct of Judqe. 

In a prosecution for adultery, remarks by the trial judge to accused'a 
alleged paramour, wlio was called as a wltness, tbat no one would liurt 
lier, ttiat she should net cry, and should speak so she could be heard, did 
not show préjudice against accused, though the trial judge adressed the 
alleged paramour as little girl, and advised her of her rights against 
self -incrimination. 

2. Adultery <s=»14 — Evidence — Sufficienct. 

Evidence iield sufficient to sustain a conviction of adultery. 
8. Adui-tery (©=58 — Indictment — Vabiance. 

Where, in a prosecution for adultery, there was "évidence that at the 
time of the offense accused was married to one other than hls alleged 
paramour, variance between the allégation and évidence, as to the name 
of aeeused's wife, was immaterial. 

Appeal from the District Court of the United States for the Terri- 
tory of Hawaii ; Horace W. Vaughan, Judge. 

Wong Goon L,et was convicted of crime, and he appeals. Affirmed. 

Bitting & Ozawa, of Honolulu, T. H., for appellant. 

S. C. Huber, U. S. Atty., and James J. Banks, Asst. U. S. Atty., 
both of Honolulu, T. H., and John W. Preston, U. S. Atty., and Casper 
A. Ornbaun, Asst. U. S. Atty., both of San Francisco, Cal. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

HUNT, Circuit Judge. Wong Goon L,et, alleged to be married to 
Wuai l(^am Let, was convicted in Hawaii of adultery with one Kum 
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Sing Hee, and asks reversai upon the grounds of the préjudice of the 
judge who presided at the trial, insufficiency of the évidence to war- 
rant conviction, and variance between the allégations of the indictment 
and proof. 

[1] Préjudice of the judge is based upon the following incidents: 
Upon the trial, the woman, Kum Sing Hee, who gave her âge as 21, 
was called to testify. The record does not disclose that the woman 
was crying, but states that the court told her that no one was going to 
hurt her, and that she must not cry. "Now, little girl," said the court, 
"speak loudly, so that thèse gentlemen hère can understand what you 
hâve to say." The judge also carefully explained to her that she 
could not be compelled to give évidence of her own wrongdoing, if 
she were guilty of any wrongdoing, and that she could claim the right 
to refuse to answer questions which would incriminate her. The ar- 
gument of the défendant is that "the attitude of the judge and the 
manner of addressing the Chinese woman in the présence of the jury" 
prejudiced the jury against the défendant. But, in the absence of 
some substantial showing, it is not for this court to infer that the trial 
judge assumed a manner whereby the defendant's rights were disre- 
garded. If the witness was nervous or timid, it was wholly proper for 
the judge to assure her that no one wished to harm her, and that she 
must speak so that the jurors could hear her. We cannot see that by 
addressing her as "little girl" the court could hâve prejudiced the jury 
against the défendant. No possible intimation of a belief in the guilt 
of the défendant was conveyed by the use of the language, and there 
is nothing to justify any opinion other than that the judge was merely 
trying to hâve the witness appreciate that she need feel no fear while 
in the court 

[2] The évidence in support of the verdict was very strong. It 
showed that the défendant and the woman were alone at night ; that 
défendant took the woman to a house some distance away from the 
point where he met her; that défendant left his automobile with the 
lights tumed ofï and under some trees ; that the two remained in the 
house some time; that the officers found them together in a room 
with the door locked ; that the lights were dimmed ; that when dis- 
covered they were in such conditions of dress and in such positions in 
the room as to indicate adulterous relations. 

[3] Variance between the allégations of the indictment and the év- 
idence is urged, because the indictment alleged that défendant was mar- 
ried to Wuai Kam Let, while the proof showed that the wife's name 
was Foo Kwai Kim. But as there was évidence that at the time of the 
offense charged the défendant was lawfuUy married to a woman other 
than the alleged paramour, the variance between the name of his wife 
as pleaded in the indictment and as shown on the trial was imma- 
terial. Bodkins.v. State of Texas, 75 Tex. Cr. R. 499, 172 S. W. 216; 
Simmons v. State of Texas (Tex. Cr. App.) 184 S. W. 226; Corpus 
Juris vol 2, p. 20 ; Hall v. United States, 168 U. S. 633, 18 Sup. Ct. 
237, 42 Iv. Ed. 607. . 

No ground for reversai being shown, the judgment is affirmed. 

AfiSrmed. 
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CHAIN BELT CO. et al. v. NEW YOEK SCAFFOLDING CO. 

(Circuit Court of Appeals, Seventh Circuit. August 10, 1917.) 

No. 2408. 

Patents ©=5328 — Vat-iditt and Infringembnt — Scaitold. 

The Henderson patent, No. 959.008, for scaffold-supportlng laeans, 
claims 1 and 3, held valid, and Infrlnged by the use of the scaffold hoist 
of the Whltney patent, No. 998,270, but not infrlnged by the devlce of the 
Whitney patent. No. 1,114,832, in whlch there is no holsting drum, as In 
the Henderson devlce. 

Appeal from the District Court of the United States for the East- 
ern District of Wisconsin. 

Suit in equity by the New York Scaffolding Company against the 
Chain Belt Company and Egbert Whitney. Decree for complainant, 
and défendants appeal. Reversed. 

Appeal from decree awardlng Injunction and accounting for infrlngement 
by appellants of claims 1 and 3 of the United States patent to Henderson, No. 
959,008, May 24, 1910, for scaffold-supportlng means. The claims are as fol- 
io ws: 

"1. A scaffold consistlng tn the comblaation of crossbeams, floor pièces ex- 
tendlng between such beams, and a holsting devlce assoclated with eaeh 
end of each beam, each holsting devlce consistlng of a continuous IT-shaped 
métal bar extending around the under slde of and upward from the assodated 
beam, and a holsting drum rotatably supported by the slde members of such 
bar." 

"3. A scaffold consistlng of a plurality of U-shaped bars arrangea In pairs, 
a crossbeam laid in and extending between each pair of such U-shaped bars, 
a floor laid upon sald crossbeam, a drum rotatably supported between the 
Tipwardly extending slde members of each of sald U-shaped bars, and meana 
for controUing the rotation of sald drum." 

Figures- 1 and 5 of the patent drawlngs are as foUows: 



FIG. 1. 



FIG. 5. 





Flg. 1 shows a typical scaffold 5 In this art, suspended by ropes or cables 
S, whlch hang from outrlggers 2 attached to the building 1. The holsting 
machines 4 are located on the platform and are manually operated to ralse 
and lower the platform. Fîg. 5 shows Henderson's holsting machine, whlch, 
In association with the other enumerated éléments, constltutes the combl- 
natlon of the claims In issue. The frame 6 extends downward, and Is of 
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U-shape, adapted at 7 to receive, surround and support the ends of the cross- 
pieces or putlogs laid thereln, wWch in turn support the platfonn boards S, 
laid upon them. The uprlght sldes 6 of the frame hold the revolving drum 
10 to which the cable is fastened, and by means of a lever and handle IS 
the drum Is revolved by the operator and the scaffold platform thereby raised 
or lowered. 

The défenses were nonlnfringement and invalidity of the patent through 
anticipation, prior use, and want of invention or patentability. 

Robert H. Parkinson and Wallace R. Lane, both of Chicago, 111., 
for appellants. 

Paul Bakewell, of St. Louis, Mo., and C. P. Goepel, of New York 
City, for appellee. 

Before BAKER, MACK, and ALSCHULER, Circuit Judges. 

ALSCHULER, Circuit Judge (after stating the facts as above). 
1. The claims are for a combination, no élément of which possesses 
novelty, and the combination itself shows but slight advance over the 
prior art. Patent No. 854,959 (1907) to Murray présents ail the élé- 
ments of the Henderson combination, except the U-shaped bar form- 
ing the bottom of the frame in which the crossbeams or putlogs are 
laid. In Murray's frames the side bars extend below the floor, and 
are bolted or riveted to the angle iron putlogs there shown. The frame 
has a revolvable drum extending between the sides of the frame, with 
handle and ratchet for operating the drum on which the cable is wound. 
In this construction the frame holding the drum is necessarily set at 
right angles to the building. Patent to Bowyer (1888) and to Sladek 
(1898) show painters' scaffolds having a frame U-shaped at the bot- 
tom, and supporting a hoisting drum between the upright sides of the 
frame; the lower U supporting directly the scafFold boards laid in 
them, without the intervention of putlogs. The évidence fairly estab- 
lishes that in 1908, prior to Henderson's invention date, appellee, who 
owned the Murray and other patents for scafïolds, and had built up 
a large , business in the supplying of scafïolds for the érection of high 
buildings, had furnished for the érection of the Blackstone Hôtel at 
Chicago, scafïolds in which there was the U-shaped bar frame similar 
to that of Henderson, but with putlogs composed of two angle irons 
bolted togèther, the U-frame extending down between them, and the 
Connecting bolts resting on the top of the under web of the U, the 
floor boards of the scaffold being, as in Henderson, laid parallel to the 
building. This employment of the U-bar did not change the position 
of Murray's machines, which, as shown in his patent drawings, was at 
right angles to the building. Henderson's contrivance having the ends 
of the putlogs laid directly in the U- frames at 7, nécessitâtes the set- 
ting of the frames paraliel or broadside with the building. 

The évidence of prior art does not show a complète scaffold where- 
in, as in Henderson, the pairs of frames are so disposed that putlogs 
are laid directly into the bottoms of the frames without the interven- 
tion of bolts or équivalent contrivances. The spécial advantages 
claimed for the Henderson combination oyer others were testified to 
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be the saving of space in the width of the platform, greater security, 
and greater facility in tiie installation and removal of the scaffolding. 
Ail thèse, save the first, are quite dubious. There is in thèse drum 
machines necessarily considérable width of frame to accommodate 
the hoisting drum, which must be wide enough to hold 100 feet of 
cable. The frames and drums when set on the scaffold in pairs — two 
for each putlog — and at right angles to the building, might appreciably 
obstruct the width of the scafiEold, and in so far as Henderson shows 
a combination wherein thèse drums might extend broadside of the 
building, he made advance to the extent that there was thereby effect- 
ed substantial saving of room on the platform, although neither in the 
spécifications nor the claims is mention made of the position of the 
drums with référence to the building wall. 

We do not find in the prior art, or in the prior use, any operative 
scaflfold of this gênerai nature which seems to embody ail of the 
éléments présent in Henderson's combination. His advance, however 
slight, is not so whoUy wanting in invention or novelty as to justify 
a finding contrary to the presumptive validity of the grant to him, and 
we therefore conclude that his claims in issue hère are valid. The 
validity of thèse same claims was recently in issue in a suit in Ne- 
braska wherein appellee herein was plaintiff and appellant Whitney 
défendant. The District Court found for the défendant, but on ap- 
peal the Circuit Court of Appeals for the Eighth Circuit held the 
claims valid (New York Scaffolding Co. v. Whitney, 224 Fed. 452, 
140 C. C. A. 138), although the District Court for the Western Dis- 
trict of Pennsylvania, in a suit by appellee herein upon the same claims 
reached an opposite conclusion, holding the claims invalid as not dis- 
closing invention (New York Scalïolding Co. v. Liebel-Binney Con- 
struction Co., 243 Fed. 577, C. C. A. , October term, 1914), 

the decree therein having been recently affirmed by the Court of Ap- 
peals for the Third Circuit. 

2. The infringement alleged is in the manufacture and sale of two 
articles known as the Whitney scaffold hoist and the Little Wonder 
machine, made pursuant to patents to Whitney, numbered respectively 
998,270 (1911) and 1,114,832 (1914). Thèse patents are for devices 
for hoisting scaffolds, and the suit hère was brought against appellant 
Chain Belt Company, on the claim that it manufactured the hoisting 
mechanism of thèse two patents, and knowingly sold or delivered them 
to users who would so apply and combine them with putlogs and 
scaffc^d floors as thereby to présent ail the éléments of the combina- 
tion of Henderson's claims 1 and 3, whereby in such manufacture and 
sale there was contributory infringement by the Chain Belt Company. 
Appellant Whitney intervened, alleging that ail the machines made 
by the Chain Belt Company were' made for him, that they had ceased 
making the Whitney scaffold hoist, that the Little Wonder did not in- 
fringe, and he asked that appellee be enjoinèd from prosecuting vari- 
ons suits it had instituted against users of the Little Wonder. 

Upori the question of irlfringement we will consider first the Whit- 
ney scaffold hoist. This shows a hoisting drum revolubly mounted 
in a frame which has a straight rod or bar bolted to the lower ends 
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of the frame. When this frame is used by setting it on the scaffold 
broadside to the building, putlogs may be laid in and held by the bot- 
tom of the frame, as is contemplated by the Henderson patent, and, 
when in such position, the Henderson claims in issue are readable 
upon such structure, unless it may be said that the bottom of this 
Whitney frame, by being bolted to the sides, is not in effect the con- 
tinuons U-shaped bar of Henderson. But in so far as the function 
of this bar is to support, by laying therein, the putlogs, it is not of 
essential materiality whether the continuousness of the frame is ef- 
fected through one or several pièces of métal, or whether the corners 
are rounded or rectangular. Inasmuch as this bottom affords support 
extending around and holding the putlog laid therein, it does not 
seem important whether it is the précise bar described by Henderson, 
or its manifest équivalent, capable of performing this same function 
in the same manner as in the Whitney scaffold hoist, if otherwise ail 
the éléments of Henderson's combina tion appear. It was this same 
Whitney scaffold hoist whose manufacture and sale for the alleged 
purpose of its use in a like combination was the contributory infringe- 
ment charged in the above-named Nebraska suit ; and the Circuit 
Court of Appeals there further found that in such cases where the 
Whitney scaffold hoist having the drum was shown to hâve been 
made, and sold to be set broadside of the building, and used in pairs 
with putlogs laid therein after the manner of the combination of the 
Henderson claims, it contributed to the infringement thereof, and 
should be dealt with accordingly. 

It was sought to show by the évidence that the Whitney scaffold 
hoist was intended to be used, and in most instances was used, by 
setting it with its hoisting drum at right angles to the building, and 
employing the double angle iron putlogs bolted together, with the bolts 
resting on the lower crosspiece of the frame, as has been referred to 
in connection with the Murray hoist on the Blackstone Hôtel job, 
While there was évidence that thèse . f rames and drums had been so 
used, there was also évidence of their use broadside of the building 
with wooden putlogs laid therein, as in Henderson, and some évidence 
which would warrant the conclusion that in some cases it was intend- 
ed or expected that they would be so used broadside of the building, 
with putlogs. In such cases, if intended by appellants for such use, 
the alleged contributory infringement appeared, and notwithstanding 
there is no évidence of any manufacture or sale of the Whitney scaf- 
fold hoist for a period of nearly two years next before the filing of 
the bill herein, relief was properly granted for whatever of contribu- 
tory infringement there appeared through évidence of the intended 
manufacture and sale of aie Whitney scaffold hoist with hoisting 
drum, where intended by appellants for use broadside the building, 
with putlogs laid therein, as in Henderson, and due restraint against 
future offending in this respect was likewise properly decreed. 

3. The Little Wonder machine shqws a pair of side bars or rods 
about six inches apart with cross rods bolted to top and bottom, form- 
ing a rectangular frame, between the uprights of which there is a 
complicated mechanism having séries of oppositely arranged toothed 
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jaws operàted by a lever. Below is a eut of "Plaintifï's Exhibit 20," 
which purports to be a photograph of a pair of the Little Wonders in 
actual use equipped with a putlog. 




The cables shown are attached to outriggers, and may hang from 
the top to the bottom of the wall to be served by the scaffold. Moving 
the lever of the machine up and down, with a pump-handle motion, 
causes the mechanism alternately to release, clutch, and hold the 
cables, and thereby raising or lowering the machine, very much as a 
man would climb a rope, leaving the frame firmly held to the cable at 
any desired point. In this mechanism there is no drum whatever, or 
anything like a drum. The cables remain suspended their entire 
length as they are hung from the outriggers, and there is no winding, 
and no occasion for any drum. In the use of the Little Wonder 
there is thus omitted the élément of the drum as included in the Hen- 
derson claims. 

The charge of infringement is based on the identity of the frame 
of this machine with Henderson's U-bar frame, the equivalency in the 
combination with the L,ittle Wonder mechanism to the spècified drum 
machine, and the manufacture and sale of the Little Wonder for in- 
tended use in scaflfolds after the manner of the Henderson claims. The 
ends of this putlog hâve holes to accommodate the cables which must 
pass through. The putlog appears too wide for the frame, and seems 
to be eut out to accommodate the side rods. Indeed, the évidence 
shows that in many, if not most, instances there are two more holes 
in each end of the putlogs for the side rods to pass through, and that 
they are placed in position by first unbolting and removing the lower 
cross rod, piitting the side rods through the holes made for them, and 
replacjng and bolting the lower rod. In this wise the putlog is held 
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absolutely, though not necessarily rigidly. While Henderson's daims 
do not, except inferentially, indicate that the putlogs should not be 
fastened to the frame, it appears from the file wrapper that after re- 
jection of his daims ijie patent was finally granted partly on the rep- 
résentation by Henderson "that the connection between the U-shaped 
bar and the crossbeams is absolute and positive and no rivets, bolts or 
other auxiliary means are employed," from which it is inferable that 
his putlogs were held by the U-bar alone vi^ithout fastening of any 
kind such as the rods and cable may be said to constitute in the use 
of Little Wonder. While this alone might not patentably distinguish 
the two combinations, it is well to be considered in connection with 
other différences. 

It is contended that, while a drum is included as an élément of the 
combination in each of the Henderson daims, yet this describes only 
the hoisting mechanism of the combination, and that any other hoist- 
ing mechanism would be its mechanical équivalent in the combination. 
Any substantial patentable advance shown in this patent bears a par- 
ticular relation to the drum mechanism of the daims, not to be found 
in its relation towards the other mechanism under considération. As 
has been pointed out, the drum construction is necessarily of con- 
sidérable width to accommodate a drum wide enough to hold the cable 
to be wound thereon. The entire absence of the drum makes possible 
the comparatively extrême narrowness of the Little Wonder machine, 
rendering it practically immaterial in this respect, virhether it is set at 
right angles or broadside to the building. If set at right angles, it 
would occupy scarcely more of the width of the platform than the 
Henderson machine set broadside. 

The same question of inf ringement of thèse daims by this use of the 
Little Wonder was very recently be fore the fédéral court in Nebraska. 
The District Court, in litigation between appellee hère and Whitney, 
involving tlae same alleged infringement held it to infringe, but on 
appeal to the Circuit Court of Appeals it was held, in an exhaustive 

opinion filed April 2, 1917 (243 Fed. 180, — C. C. A. ), there was 

no infringement of Henderson, in any use of the Little Wonder, 
whether set at right angles or broadside. It is our view that the Little 
Wonder is not the mechanical équivalent of the drum' mechanism 
stated in the daims in issue as an dément of that combination, and 
that through the entire absence of the drum a scafïold equipped with 
the Little Wonder does not respond to the Henderson daims, and thus 
does not infringe. 

We conclude that the decree of the District Court is correct in find- 
ing the daims valid, and that there was contributory infringement of 
daims 1 and 3 by appellants, in making or selling the Whitney scaf- 
fold hoist, in those cases where made or sold with intent or knowledge 
on the part of appellants that they would be used in scaffolds in the 
manner of the Henderson patent as above pointed out, but that the 
decree is erroneous in finding infringement in the manufacture or sale 
or in any use of the Little Wonder machine. 

The decree of the District Court is therefore reversed, with direc- 
tion to enter a decree in accordance with the foregoing views; appel- 
lants and appellee each to pay half the costs of this appeal. 
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JAMES CLARK, JR., ELECTRIC CO. v. UNITED STATES ELECTRIOAL 

TOOL CO. et al. 

(Circuit Court of Appeals, Seventh Circuit August 10, 1917.) 

No. 2266. 

Patents <S=»328 — Insringement — Electric Drill. 

The WUley patent, No. 750,744, for an electrlc motor drlven portable 
drill, held not Infringed, on évidence showing that the alleged infrlnglng 
devlce was in public use more than two years before application for the 
patent was filed. 

Appeal f rom the 'EHstrict Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit in equity by the James Clark, Jr., Electric Company against the 
United States Electrical Tool Company and the Schneider Sales Com- 
pany. Decree for défendants, and complainant appeals. Afïirmed. 

For opinion below, see 217 Fed. 252. 

George L. Wilkinson and Thomas F. Sheridan, both of Chicago, 111., 
for appellant. 

Samuel E. Hibben, of Chicago, IlL, for appellees. 

Before BAKER, MACK, and AESCHUEER, Circuit Judges. 

BAKER, Circuit Judge. Appellant's bill for alleged infringement 
of patent No. 750,744, January 26, 1904, to Willey, for an electric mo- 
tor driven portable drill, was dismissed for want of equity. 

Défenses were lack of invention, noninfringement, and prior knowl- 
cdge and prior use by appellee's président, Smith. 

It is unnecessary to consider separately the questions of patentable 
novelty and infringement, because we find that the drill, manufactured 
and sold by appellee and alleged to be an infringement, was independ- 
ently devised and perfected and publicly used by Smith, appellee's prés- 
ident, more than two years before Willey filed his application, March 
5, 1903. 

Smith, according to the records of the Wadsworth Watch Case Com- 
pany of Dayton, Ky., was in charge of that company's steam plant 
and electrical apparatus from July 19, 1900, to October 27, 1904. Pri- 
or to that he had had 20 years' expérience with electric apparatus, par- 
ticularly motors. 

A distinguishing feature of the drill of the Willey patent is that the 
chuck for the tool is not at the end of the armature shaft, but is carried 
on an offset shaft which is rotated by the armature shaft through ré- 
duction gears. Before entering the Wadsworth Company's service, 
Smith had begun the construction of an electric drill with the chuck 
at the end of the armature shaft. He testified that he did not finish 
the drill of that type ; that, shortly af ter he went to the Wadsworth 
Company, he began to organize the motor, casing and other materials 
he already had, together with additional materials purchased for cash 
or picked from scrap, into an electric drill of the type now made by 

4=sFor otlier cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & ladexaa 
245 F.— 48 
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appellee, with the tool shaft offset from the armature shaft; that he 
completed this drill in the latter part of 1900; that he and others 
during 1900 and 1901 publicly used it as a completed and efficient drill ; 
and that he began endeavors to procure financial assistance to make 
and market the tool. Appellee introduced an exhibit which Smith 
identified as the original drill completed by him in 1900. Its material 
and workmanship évidence a patchwork origin. 

By 1904 appellee was in the market, competing for trade. Appel- 
lant filed its bill in 1913. Appellee's dépositions were taken in 1914. 
This lapse of tén years has deprived appellee of some witnesses named 
by Smith, and possibly of others forgotten, and has forced the at- 
tending witnesses, who undertook to corroborate Smith and identify 
the exhibit, to search the dregs of memory unfortified by records that 
might hâve been available, if suit had promptly been brought. This 
testimony, while coming from apparently disinterested and crédible 
witnesses and quite persuasive in its character, does not alone come 
up to the required standard. But there remain one witness and one 
record whose reliability is certain. 

Thomas McGovern was an experienced and compétent electrical 
machiriist. He identified the exhibit as either the drill itself or one 
identical in construction, principle, and opération with the drill he saw 
in Smith's possession and use while they were both in the Wadsworth 
Company's service. On the record he stands as a disinterested and re- 
liable witness. No attempt was made to impeach his character. Noth- 
ing in the record contradicts his testimony; and the somewhat hazy 
testimony of other witnesses, above referred to, tends to corroborate 
it. Doubt is sought to be injected by appellant's suggestion that Mc- 
Govern confused the exhibit with Smith's first work on a drill having 
the chuck at the end of the armature shaft (which Smith testifies he 
had abandoned bef ore entering the Wadsworth Company) ; but the 
two types are so distinctive in construction and opération that it is 
incredible that an expert electrician and machinist should confuse the 
one with the other. 

McGovern's recollection concerning dates was fortified by the un- 
questioned records of the Wadsworth Company, showing that he began 
service in July, 1900, and quit January 17, 1901. From then till after 
this suit was instituted he had no opportunity or occasion to see or 
know of Smith and his drill. 

As triers of the fact we are convinced beyond any reasonable doubt 
that Smith built and used the alleged infringing structure in the latter 
part of 1900, more than two years bef ore . Willey applied for his patent. 

The decree is affirmed. 
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SAFETY CAR HEATING & LIGHTING CO. y. GOULD COUPLER 00. 

(District Court, W. D. New York. Septeinber 11, 1917.) 

No. 153-B. 

1. Patents <S=>328 — Infeingement — Eleotrical Régulation. 

The Creveling patent, No. 747,6St>, for a System of electrlcal régulation 
for use in car ligtiting, held limited to a constant current regulator, as 
distingulshed from a constant potential regulator, and, as so Uœited, not 
infringed. 

2. Patents <@=>243 — Infeingement — Combinations. 

To estabJish infringement of a patent for a comblnation of old éléments, 
it is not enough to point out substantially the same éléments in comblna- 
tion in defendant's structure, but it must also be shown that defendant'a 
System performs substantially tbe same fonction in substantially the 
same way as complainant's ; and where the resuit Is attalned by a new 
comblnation operating upon différent principles, and constituting a radi- 
cal departure from complainant's patent, there is no infringement. 

3. Patents <@=>327 — Infringement Suits — Effect of Décision. 

In a patent infringement suit, it is the duty of the court, regardless of 
prier décisions on the question of anticipation, to give force and effect to 
the évidence in the pending case, and resort to the testimony of other 
expert witnesses in a prior action is not warranted. 

In Equity. Suit by the Safety Car Heating & Lighting Company 
against the Gould Coupler Company. Bill dismissed. 
See, also, 230 Ped. 84S. 

Randolph Parmly, of New York City (Robert S. Blair, Lucius E. 
Varney, and Delos G. Haynes, ail of New York City, of counsel), for 
plaintiff. 

Kenyon & Kenyon, of New York City (Wm. Houston Kenyon, Rich- 
ard Eyre, and Théodore S. Kenyon, ail of New York City, of counsel), 
for défendant. 

HAZEL, District Judge. The John I,. Creveling patent in issue, No. 
747,686, granted December 22, 1903, for a System of electrical régula- 
tion, has heretofore been considered by this court, and held infringed, 
in an action brought by the plaintiff herein against the United States 

Light & Heating Company (222 Fed. 310, affirmed 223 Fed. 1023, 

C. C. A. ), and held not infringed in a case against its successor, the 

United States Light & Heat Corporation ; it being shown in the latter 
case that défendant had not used Creveling's constant output generator 
regulator, but had adapted a so-called double relay ampère hour Sys- 
tem, including the constant potential lighting System, described in the 
McElroy patent No. 893,533, of earlier date. In still another action 
against the Gould Coupler Company, the défendant herein, on patent 
No. 1,070,080, granted to H. G. Thompson for a spécifie improvement 
of the Creveling patent with relation to charging the storage battery 
and protecting it from injurions overcharge, the décision of this court 
(229 Fed. 429) that infringement was proven was reversed by the Cir- 
cuit Court of Appeals on appeal (239 Fed. 861, 152 C. C. A. 645). A 
motion for preliminary injunction herein was denied by Judge Ray. 

4fs>FoT oUier cases ses sams topic & KEY-NUMBBR In ail Key-Numbered Digests & IndszM 
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The case now coming before me at final hearing, the défendant 
Company renews its attacks upon the validity of the patent in suit and 
the scope accorded the claims in the earher htigation, dénies infringe- 
ment, and contends, inter aha, that the invention was for a spécifie 
addition to a known car-Hghting system, to wit, the addition of a con- 
trol setting or readjusting attachment for the regulator, which operated 
automatically in obédience to the state of the battery charge, and that 
in defendant's apparatus, which comprises a constant potential system 
claimed to operate upon an essentially différent principle from plain- 
tiff's constant current System, there are no means for resetting or re- 
adjusting the regulator to détermine the current remaining constant 
during speed changes. 

Before referring to the claims involved, it should be understood that 
it was concededly old at the date of the patent in suit to combine a 
dynamo driven at variable speed from the car axle, a storage battery, 
and lamps, means for charging the battery from the generator and for 
disconnecting the generator from the battery while the battery is sup- 
plying current to the lamps. Improvements on such system eventuated, 
which made it possible to supply current to the battery and lamps at 
the same time or alternately. It is therefore with spécifie means for 
maintaining a constant generator current for charging the battery 
throughout speed changes, and also for regulating means for protect- 
ing the battery from overcharge, that we are herein concemed. Claims 
1 to 8, inclusive, are involved ; but it will suffice to reproduce claims 
1, 5, and 8, which are characteristic of the others : 

"1. In a System of electrlcal distribution, the comblnatlon wlth a generator 
adapted to be driven at variable speeds and a storage battery charged thereby 
of a regulator adapted to malntaln glven charging currents throughout changes 
in speed of the generator and means operated by changes in tlie différence of 
potential of the battery determining the said charging currents." 

"5. In a .System of electrlcal distribution, the comblnatlon of a generator, 
an accumulator charged thereby, means for maintaining the current output of 
the generator practically constant throughout changes in speed, and auto- 
matic means controUed by voltage of the accumulator for alterlng the current 
upon changes in voltage of said acciimulator." 

"8. In a System of electrlcal distribution, the comblnatlon of a generator, 
an accumulator, a regulating devlce for regulating the output of the genera- 
tor, and supplemental means controUlng the regulating devlce, to détermine 
the said output." 

Thèse claims include the combination of (1) a dynamo driven at 
speed corresponding to the variable speed of the train, (2) a storage bat- 
tery receiving its supply of current from the dynamo, and (3) a regu- 
lator maintaining charging current constant throughout speed changes 
and means which come into opération by changes or altérations in the 
potential or voltage of the battery for protecting the battery from 
injurious overcharge. Claim 8 is limited, and does not refer to battery 
protection. Such means were not essential to the supplemental means 
for determining thè generator output to be maintained, and hence need 
not be read into the claims by implication. 

The spécification referring to the objects of the invention says: 

"My invention relates to Systems of electrlcal régulation, and has for its 
primary object to produce means for charging storage batteries from a gênera- 
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tor running at variable speeds and to malntain a desired constant voltage upon 
the work circuit regulating the voltage directly by the output of the generator. 

"A further object of niy Invention is to produce a construction whereby, 
■when ttie batteries shall bave reached a certain voltage — ^that is, when they 
hâve become practically charged — tbe charging rate will be automatically 
changea, it being well understood that the voltage necessary to charge the 
cells at the normal rate will remain almost constant until the cells are practi- 
cally charged, when a considérable rise in voltage is necessary to maintain this 
normal charging current. I hâve shown means which, when this rise in volt- 
age takes place, operate to lessen the charging rate, thereby avolding a useless 
waste of current and evaporation of electrolyte due to violent gassing of the 
cells. 

"My invention also, broadly considered, embodies a regulator adapted to 
malntain a constant current from a generator driven at variable speed and 
an interdependent regulator for determining the current which the regulator 
sliall hold constant" 

A statement of the principal characteristics of the invention with 
brief référence to the conclusions arrived at in the original suit may 
assist in understanding the respective contentions of the parties here- 
in. The patent relates essentially to an apparatus for supplying elec- 
tricity for separately lighting railroad cars, regardless of whether or 
not they are connected to other cars. In prier constant current regu- 
lators it was concededly difficult to correct the field current during the 
charging period because of speed variations. It was impossible to con- 
tinue charging the battery from the dynamo and at the same time main- 
tain a desired constant voltage or pressure upon the conductors or cir- 
cuits, so as to actuate the necessary instrumentalities to regulate the 
voltage directly by the current output. It was a problem not easily 
solved. Indeed, Professors Scott and Puffer, testifying in this action 
for défendant, said that, in car axle lighting Systems generally, cor- 
rection for speed was the important question, and this court in the 
original suit practically decided that Creveling substantially solved the 
problem by regulating for a practically constant current, to wit, by his 
combination of means for controlling the current output for charging 
the battery and also automatically changing such current or charging 
rate by changing the voltage of the battery when it reached certain 
voltages or when the battery reached fuU charge, thus protecting it 
from injurious overcharge. By his combination of elements^old élé- 
ments combined in a new and novel way — he achieved régulation for 
constant current from a variable speed generator, and by inclusion of 
another élément, consisting of a voltage regulator or solenoid 31 (Fig. 
1) and automatically bringing into regulating action field coil 9 (oppos- 
ing coil 8) located in shunt to the battery circuit, he altered or eut down 
the current, so as to protect the battery or détermine the current which 
the regulator should hold constant. 

In the original action a so-called stop charge apparatus, which op- 
erated to eliminate the charging current, and an apparatus with means 
for tapering ofï the current, were held infringements, since it was 
shown that a current regulating coil for maintaining constant current 
during speed changes, together with a voltage control device for reg- 
ulating the current output were there employed. The proofs herein, 
as in the original suit, sHow that in Figures 1, 2, and 3 of the patent 
draW'ings there are traced a f ew structural modifications of the means 



758 245 FEDERAL REPORTER 

for carrying out the invention. In Figure 1 the current regulating coil 
is in the main circuit and as arranged prédominâtes the voltage coil to 
decrease the generator output; while in Figure 2 the regulating coil 
is put in the battery branch and the device is provided with two wind- 
ings in the lamp circuit for the purpose of varying the résistance (wires 
in shunt with the field coil) for making contact with the rhéostat. 
The effect of such arrangement of wires was to permit the solenoid or 
relay to détermine the charging rate which "is varied by varying the 
effect of coil 8." When the lamps are turned on, the current goes to 
the solenoid or relay 31, and through wires or neutralizing coils to ob- 
tain a constant battery charge, but upon turning the lamps off constant 
current is maintained during the period of battery charge, and is au- 
tomatically eut down on the completion of the charge. In Figure 3 the 
pilot motor has two armature windings and a field winding (instead 
of two field windings and one armature winding, as in Figures 1 and 
2), which function tô increase the rotation of the motor in one direc- 
tion and cause a rotation in the reverse direction upon one coil becom- 
ing stronger than the other, and in substantially this way the solenoid 
or relay wires protect, not only the battery f rom overcharge, but dé- 
termine also the current to the battery which the regulator shall hold 
constant. 

[ 1 ] Ref erring, now, more particularly to the évidence and conten- 
tions presented herein. The expert witnesses disagree widely as to the 
effect of the modified forms of the apparatuses described in the draw- 
ings and spécifications to which référence has been made — that is, as to 
whether the régulations in Figures 2 and 3 are both for maintaining 
battery current constant and not the generator current; but I think 
it is unnecessary to enter at length into the détails of the conflicting 
opinions as I bèlieve that the solenoid 31 and wire connections or means 
for determining the current output, though differing in form for attain- 
ing the resuit, related essentially to a constant current regulator as dis- 
tinguished from a constant potential regulator, and accordingly that 
the claims are limited to such a regulator. Concessions by the patentée 
in the Patent Office on interférence with McElroy acknowledge such 
limitation. The différence between such modes of régulation, tersely 
stated, is that a regulator for constant current includes devices for 
modifying the voltage while the constant potential regulator of Mc- 
Elroy modifies or changes the variations of the current. The form- 
of the apparatus or solenoid traced in Figures 2 and 3 is quite likely 
adjustable to correspond to lamp load, as testified by Mr. Hammer, 
for the purpo'se of regulating the battery charging current and main- 
taining it constant, but I think that such was not the intention of the 
patentée. Upon this point Mr. Waterman has made it clear that, if 
the patentée had wanted to provide for constant battery current re- 
gardless of lamp load, it would hâve been much easier to hâve arranged 
current coil 8 which receives the major portion of the current, in the 
battery branch of the main lead where it would hâve been affected only 
by the voltage changes, without the necessity of relying upon coil $1 
to perform an additional function. 

The patentee's method of arranging his wirés, coils, and circuits per- 
suasively indicates that the modified forms of the invention were, as- 
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■claimed by défendant, to stop the solenoid from functioning when the 
lamps were turned on, for in such case the danger of overcharge was 
much lessened or entirely eliminated. Several of the daims, it is true, 
refer to "charging currents," "determining the charging rate," and "al- 
tering the currents upon changes of voltage," causing one to suppose 
that the régulation was also for constancy of battery charging current ; 
tut the specified terminology seeras to me to be equally readable upon 
the McElroy constant voltage régulation, and the scope of the patent in 
suit cannot be broadened to include such System. Mr. Waterman's tes- 
timony regarding the adaptability of the solenoid, acting alternately 
upon the current regulator, to détermine its standard of régulation, and 
its opération to readjust or reset the known generator regulator finds 
corroboration in the spécification, Complainant, however, contends 
that claim 8 is expressly limited to a regulating device substantially 
responding to such resetting or readjustment feature, but such sup- 
plemental means relate particularly to means for regulating the regu- 
lator, to the end that the generator output shall at ail times and under 
ail conditions be regulated and remain in a state of régulation, and 
not that it shall be responsive to voltage or battery control. 

Defendant's regulator, as shown in Model Exhibit 4 and in Exhibit 
M-6, embodies a variable speed dynamo, a storage battery charged by 
it, a field winding, and lamps, together with a carbon pile résistance 
located in the field circuit. There are also concededly means (auto- 
matically operated) for keeping the generator current substantially 
constant during speed changes which are controUed by the voltage of 
the battery for changing or modifying the current upon changes in 
voltage of the battery. Such means, however, are not believed to be 
the équivalent of the means described in the Creveling patent under 
considération. In lieu of a voltage controlled relay for readjusting the 
regulator relative to the state of the battery the défendant adapts in 
its so-called simplex System two independently acting generator regu- 
lator s, without providing any readjusting or resetting device for deter- 
mining their action. The first regulator embodying in its structure a 
voltage coil 8 across the generator which opérâtes to pull its core up- 
ward, so as to move the end of a lever attachment on the device up- 
ward, by a projection contacts the carbon pile to increase the résistance 
by separating the dises. When the voltage coil 8 rests on its shoulders 
or stops régulation ceases. The second regulator has a current coil 5 
in séries with the battery acting through its core on the end of a lever 
attachment which engages the carbon pile opposite the lever attached 
to the first regulator, each lever operating to increase or decrease the 
carbon pile résistance by separating the carbon dises. By their en- 
gagement with the carbons such levers effect the régulation of the 
generator to maintain constant battery current. When the core of 
coil 5 is inactive, the core of coil 8 raises above its base, and thereupon 
a short interval of constant voltage régulation results ; but this is due 
to the weakness of the core. At such time the regulator is inoperative. 
The expert, Waterman, describing the opération of defendant's regu- 
lator, says : 

"If the battery Is In a dlscharged state, Its voltage wlU be very low, and as 
soon as the speed of the train gets up high enough, a large current will flow 
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tbrough it Thls voltage being low, coil S wlll not be acted upon, but, there 
belng a large current, coil 5 will be ; so coil 5 will Instantly assume the con- 
trol by pushing up and down, as cireumstances require wltli the varying speed, 
cbe regulator arm 4- Whichever opérâtes, the System i» a constant potential 
one. Thls has référence to the fact that coil 5 is not, In thls instance, in the 
generator circuit, but in the battery circuit ; so that the characteristlc attrlbute 
of the constant potential System — one of the characteristlc différences between 
constant current régulation and constant voltage régulation — is that with the 
constant current régulation, properly so called, the generator cut-out is con- 
stant; the current Is the same, whatever the regulator is set for. On thls 
form of regulator, where the coil 5 is connected in the battery circuit, the 
current Is not constant — the output is not constant — but It varies with the 
lamps ; the inore lamps, the more current ; and that is an attrlbute of a con- 
stant voltage System ; so a System arrangea with thls coil 5 is not in the main 
circuit, but in the battery branch, is more like a constant voltage system than 
it is like a constant current system. It has that characteristlc of the constant 
voltage System, and since the battery voltage does not vary very widely, it is 
in efCect a constant voltage ; and as I shall show on further considération, 
when the battery voltage begins to rise, its regulator ceases to act; so that 
with thls defendant's apparatus the generator is fumishing at ail tiwies a 
suhstantial om-stant voltage and it is never at any time fumishing a constant 
generator output." 

[2] Complainant rejoins that infringement is not avoided as a con- 
stancy of current f rom the generator is evidently maintained during 
the period of charging the battery, and only upon nearing full charge is 
the voltage coil caused to operate automatically, resulting in a prac- 
tical tapering off of the current to protect the battery. Defendant's 
adaptation of the voltage coil not improbably acts to attain this resuit ; 
but in patent law it is nevertheless established that there is no infringe- 
ment, where the resuit is attained by a new combination operating upon 
dififerent principles, constituting a radical departure from the patent 
which is the subject of the suit. 

It is not enough, where the patentee's claims are also for a combina- 
tion of old éléments, for a complainant to point out substantially the 
same éléments in combination in a defendant's structure. It must also 
be shown by preponderating évidence that a defendant's System per- 
forms substantially the same futiction in substantially the same way. 
Complainant's patent in suit is for a certain mode of regulating a con- 
stant current generator throughout speed change, with battery protec- 
tion, the éléments forming the combination performing their functions 
in a specified way, while the éléments in combination in defendant's 
apparatus, though perhaps at times incidentally operating to accom- 
plish a similar resuit, are believed nevertheless to be dépendent upon a 
widely différent principle of opération. No solenoid for rèadjusting 
the voltage regulator is employed in defendant's structure to maintain 
constant its voltage regulator; it being shown that changes in the 
lamp load only bring about change of current and not change or al- 
tération pf potential. 

In the original action (222 Fed. 310) it was not intended to accord 
the claims in suit such latitude as to include a regulator having no 
means for determining or altering the current that is maintained con- 
stant or one that is shown to regulate by independent means for con- 
stant voltage, but which likewise does not maintain the current con- 
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stant. The tests made by Professors Scott and Puffer, as indicated by 
the charts in évidence, are believed, notwithstanding complainant's 
criticism thereof, to support this mode of opération. See Exhibits 
I^, L-6, 1^8, L-9, and Q-5. 

Défendant claims that the Creveling patent is anticipated by the 
prior patent to Sellon, No. 299,021, and especially by the Dick patent, 
No. 682,978, dated September 17, 1901, and as to claims 3, 4, and 8 by 
the Kennedy patent. No. 681,712. In Sellon's patent there are élé- 
ments in combination, such as a variable speed generator, battery 
lamps, and constant current regulator for preventing overcharging the 
battery ; but I think it f airly appears f rom the spécification that the 
object of the patentée was to regulate for constancy of voltage only, 
and not for constant current throughout speed changes. His specified 
means for protecting the battery did not include a voltage control of 
the battery, and the float control or magnet shown, was, I think, in- 
capable of performing such function. Neither the combination of 
Creveling, nor a régulation or control of the voltage of the battery is 
shown, and hence the patent was not anticipatory. The Dick patent 
is again strongly urged as completely anticipating ail the claims in 
suit, and defendant's expert, Waterman, unequivocally testifies that in 
ail material respects the Dick System therein described is the same as 
Creveling's. Such testimony is not contradicted. 

The importance of the Dick patent was appreciated in former litiga- 
tions, but it was believed not indistinguishable, as it relates mainly to 
train lighting with batteries on separate cars and in a différent state of 
charge as the cars are connected or disconnected. From the opinion 
of the court it appears that disadvantages arose in such System from 
the placing of the current modifying coil on the generator side of the 
automatic switch or across the main terminais, which resulted in en- 
ergizing the modifying coils, even while the train was standing, from 
which its impracticability was implied. Moreover, there was évi- 
dence apparently to show that the charging of the battery was not au- 
tomatic, but required hand adjustment. However, in this case it is 
shown that Dick disclosed means for determining or altering the cur- 
rent output, maintained constant by a current coil for the purpose of 
protecting the battery from overcharge. Such means were not the 
means of Creveling, but on the évidence herein they must nevertheless 
be considered to hâve an important bearing upon the scope of the in- 
volved claims. In Figure 5 of the Dick patent there is illustrated a 
generator driven with variable speed from the axle of the car, a shunt 
field winding, battery, and lamps, together with wires and circuits ar- 
ranged to vary the field and the dynamo by a regulating lever operat- 
ing to vary the résistance coil located in séries with the field wind- 
ing a.' 

[3] Défendant insists that such arrangement corresponds to régula- 
tion of the generator and to the movement in such regulator of the 
rhéostat arm to vary the résistance in séries with the field of the dyna- 
mo, and further that the Dick régulation was to maintain constancy of 
generator current throughout speed changes, while the battery was 
protected from overcharge by a solenoid with voltage and current 
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coils thereon. In the Creveling patent, as heretofore pointed out, such 
coils oppose each other ; but in Dick thèse windings are arranged to 
permit a somewhat différent effect, the current coil functioning for a 
high standard of current, and on charging the battery a résistance coil 
located in séries with the voltage coil is operated to reduce the charging 
current. It is undeniable that such arrangement strikes one as being 
in ail essentials not unlike Creveling's, although the spécifie means 
for readjusting the current to be maintained constant by the regulator 
is not disclosed. To Mr. Waterman's analysis of the Dick disclosure 
complainant relies solely upon the failure of this court to fînd anticipa- 
tion in the original litigation to which référence has been made. It is, 
I conceive, the duty of the court, regardless of any prior décisions on 
the facts that may hâve been rendered in another case between différ- 
ent parties, to give force and effect to the évidence in the subséquent 
case, and resort to the testimony of other expert witnesses in another 
action, embodied in another record, is not warranted. Walker on 
Patents (5th Ed.) § 634, p. 710; Beach v. Hobbs (C. C.) 82 Fed. 916. 

It is true that the évidence relating to the Dick patent çonsists of 
the opinion and views of an expert, based upon his examination of the 
prior disclosures, and is not binding upon the court, even though un- 
disputed; still, as it relates to an admittedly abstruse subject, such 
views and opinions cannot be \yholly disregarded. But in view of 
what has been stated herein with référence to différent modes of 
opération of defendant's and complainant's apparatuses, the défense 
of anticipation need not be passed upon. ,< 

Infringement not being established, the bill is dismissed, with costs. 



ALVBT-FEBGDSON CO. v. PETEK SCHOBNHOrEN BREWING CO. 

(District CJourt, N. D. Illinois, E. P. November 6, 1917.) 

No. 2898& 

1. Patents <S=>314 — Patentabiuty — Sepaeatœ Detebmination. 

In a suit for the infringement of two patents wliieli work together In a 
System in a bénéficiai way, the validlty of each must be determined sepa- 
rately on its own merits, claims, and description compared with what 
weht before in the same field. 

2. Patents iS=>34, 45 — Patentabiuty — ^Evidence or Invention. 

In doubtful cases, the success of a devlee or process, either alone or aa 
a part of a system, or the fact that a separate related art has been 
stimulated by the use of the invention, may be consldered in determining 
novelty or patentabiuty. 

3. Patents <©=»328 — Patentabiuty — Invention. 

The Alvey imtent, No. 790,766, for a conveyer or device for lowering 
goods, does not accompllsh a new or improved resuit or an old resuit from 
■ an improved opération, and contains no Invention, notwlthstanding its use 
as part of a successful system. 

4. Patents <S=»328 — Patentability — Infringement. 

The Alvey patent, No. 790,811, for an elevator device for raising goods, 
held valid and infringed as to the flve claims in suit. 

«=»For other cases «ee same toplo & KKY-NUMBER In ail Key-Nutnbered Dleests & Indexe» 
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In Equity. Suit for infringement by the Alvey-Ferguson Company 
against the Peter Schoenhofen Brewing Company. Decree dismissing 
the bill as to patent No. 790,766 and for an injunction and accounting 
as to patent No. 790,811. 

John W. Hill, of Chicago, 111., and C. J. Stockman, of Washington, 
D. C, for plaintifï. 
Brown, Nissen & Sprinkle, of Chicago, 111., for défendant. 

SANBORN, District Judge. Infringement suit on patents 790,776 
and 790,811, issued May 23, 1905, to Benjamin H. Alvey, and assigned 
to plaintiff, covering conveying mechanism for carrying merchandise 
between différent floors or parts of a building or manufactory. 

Plaintiff claims that: 

The patentée "was the first to concelve of a complète System adapted to 
handle goods of fragile and délicate nature, as well as otherwise, through- 
out a complète cycle of their movement ; that is, to take the goods at a given 
point, or at the elevator, as the case may be, elevate those goods to the 
desired point, handle and transfer them from one point to another in a large 
factory, involving many storles in one of the glant factories of the time, move 
them from floor to floor, and from one point to another, and finally deliver them 
at any point desired with absolute reliability and safety, and this without the 
necessity of an operator interferlng throughout their course." 

The first or conveyer patent relates to a device for lowering goods 
and the other for raising them, known as the elevator device. The 
claims of both patents which are in the suit f ollow : 

No, 790,776. "7. The hereln-described means for conveying articles from 
one ropm to the lower portion of the room below the same, comprising a spiral 
way which has Its upper terminal in the lower room and a supplemental con- 
veyer or slide for discharging articles upon the upper portion of said spiral 
way, said supplemental conveyer or slide extending off from the upper por- 
tion of said spiral way at an Inclination upward therefrom, through an open- 
ing which is located at one side of said way and In the floor of the roomi 
above that eontaining said way, whereby the necessity of an opening in the 
floor for said spiral way is avoided. 

"8. The herein-described means for conveying articles from one room to 
the lower portion of the room below the same, comprising a spiral way which 
has its upper terminal in the lower room and a détachable supplemental con- 
veyer or slide for discharging articles upon the upper portion of said spiral 
way, said supplemental conveyer or slide extending off from the upper portion 
of said spiral way at an inclination upward therefrom, through an opening 
which is located at one side of the said way and in the floor of the room above 
that eontaining said way, whereby the necessity of an opening In the floor 
for said spiral way Is avoided." 

No. 790,811. "1. An elevator comprising a frame havlng approximately hori- 
zontal end portions and Its intermédiare part arrangea at an inclination with 
its said end portions and gradually merglng into the same, rollers constltutlng 
a portion of the track or way, a stationary portion arranged at the junction 
of an end and intermediate portion of the frame, and traveling means for 
condueting the articles upward along said track or way. 

"2. An elevator comprising a frame havlng approxiraately horizontal end 
portions and its intermediate part arranged at an inclination with its said end 
portion and gradually merglng into the same, rollers constltutlng a portion of 
the track or way, a stationary portion arranged at the junction of an end and 
Intermediate portion of the frame, means for condueting the articles upward 
alonpr said track or way, and conveying means for condueting said articles to 
and from said elevator. 
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"3. An elevator comprislng a frame having approxlmately horizontal eud 
portions and Its Intermediate part arrangea at an angle with Its said end 
portions and gradually merging into the same, a frame arranged at the junc- 
tion of an end portion and said intermediate part and forming part of the 
track or way, roUers arranged to form a part of said track or way, a pair of 
eonneeted endless belts for conductlng the articles along said track or way, 
and means for holding said belts down adjacent to the junctiôn of said end 
intermediate portions." 

"10. An elevator comprislng a frame having a track or way provided with 
roUers, upon which rollers travel the articles being conveyed, and a traveling 
conveying means having roller-fllghts which are arranged ahove the flrst- 
mentioned rollers and engage the sides of said articles and push the same 
along said track or way. 

"11. An elevator comprislng a frame, composed of side members and a 
track or way between said side members, said track or way having rollers 
upon which travel the articles being conveyed, and a traveling 'conveying 
means, comprislng endless belts guided by said side members and Independent- 
ly-rotable fllghts or carriers Connecting said belts with each other and travel- 
ing above said rollers and engaging the sides of the articles conveyed." 

[1,2] Though much was said at the argument about the Alvey Sys- 
tem, in which the structures of the two patents work together in a high- 
3y bénéficiai way, it is évident that the question of the validity of each 
must be separately judged. Of course each patent must stand or fall 
on its own merits, on its own claims and description compared with 
what went before in the same field. It is true that in doubtful cases 
the success of the device or process, either alone or as a part of a Sys- 
tem, or the fact that a separate related art bas been stimulated by the 
use of the invention, may properly be considered in reaching a conclu- 
sion on the subject of novelty, or patentability, and will sometimes 
tum the scale in its favor. Thus, in considering the first patent on 
the spiral chute and supplemental conveyer, the fact that it is used 
as part of a successful system of carrying raw material to the upper 
floors of a manufactory, changing it into the finished product and then 
returning it in the new form to the ground floor safely and cheaply, 
should properly be considered in deciding on patent validity, if that 
question is a doubtful one. 

[3] The most that can be said for the first patent is that the joint 
use of the spiral chute and conveyer does away with the necessity of 
a hole in the floor over the chute, thus saving floor space and lessening 
the danger from possible fire. But since both spiral and conveyer 
were old, the question is whether there is a new or improved resuit, 
or an old resuit from an improved opération. L,ike the baseburning 
stove in Hailes v. Van Wormer, 20 Wall. 353, 22 L. Ed. 241, do not 
the separate éléments of the combination work just as they did before ? 
It is true they co-operate, but apparently not in a new way, and with 
only such better resuit as is due to proper slope, adjustment, and the 
usé of rollers in the spiral way. The baseburner was tremendously 
popular, and still is. It secured a vastly improved resuit, but that was 
due to aggregation only, as the court, decided. Like observation may 
be made on the rubber-tip pencil, very useful, but a clear aggregation. 

I am satisfied that the first patent contained no invention, notwith- 
standing its use as part of a successful system. 

[4] The elevator patent, on the other hand, should be sustained and 
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held infringed, as to the five claims in suit. The patent structure has 
proved very successful, and is practically copied by défendant. Apart 
from thèse facts I think the combination of éléments shown is pat- 
entable. A greatly improved resuit is secured, and there is a better 
mode of opération than in any of the numerous patents of the prior 
art. Pieper v. S. S. White Dental Co., 228 Fed. 30, 142 C. C. A. 486; 
American Caramel Co. v. White, 234 Fed. 328, 148 C. C. A. 230, both 
in this circuit. 

There should be a decree dismissing the bill as to patent 790,776, 
and for injunction and accounting as to 790,811, without costs for or 
against either party. 



In re BAXJTISTA. 
(District Court, N. D. Califomla, S. D. November 5, 1917.) 

1. Aliens (S=61 — Natuealization — Peksons Entitlbd to bb Natheauzbd 

— CoLOB OE Race. 

Under Naturalizatlon Act June 29, 1906, c. 3592, § 30, 34 Stat. 606 
(Comp. St. 1916, § 4366), providlng tliat ail the applicable provisions of 
tlie naturalizatlon laws shall apply to and authorize the admission to 
citizenshlp of ail persons not cltlzens who owe permanent allegiance to the 
United States and who may become résidents of any state or organlzed 
territory with certain modifications, when read in the llght of the debates 
in Congress showlng that it was for the declared benefit of the inhabl- 
tants of Porto Eico and the Philippine Islands, a native Fîlipino of the 
Malay race is entitled to naturalizatlon notwithstandlng Eev. St. § 2169 
(Comp. St. 1916, § 4358), providlng that the provisions of that title re- 
specting naturalizatlon shall apply to free white persons and aliens of 
Afrlcan nativity or descent, as section 2169 is to that extent amended by 
the Act of 1906. 

2. Aliens <®=561 — ^Natuealization — Pebsons Entitled to be Natuealized — 

"Peesons Who Owe Peemanent Allegiance to the United States." 

Aliens born outside the Philippine Islands, but residlng therein at the 
date of the treaty of Deeember 10, 1898 (30 Stat. 1754) between the 
United States and Spaln, and who had never been naturalized under 
the Spanish laws, are not persons owing a permanent allegiance to the 
United States and entitled to be naturalized under Naturalizatlon Act 
June 29, 1906, § 30. 

3. Aliens iS=68 — Natuealization — Declaeation of Intention — "Alien." 

A native Filipino bom In the Philippine Islands whlle under Spanish 
rule is an "allen," wlthln Act June 30, 1914, c. 130, 38 Stat. 392, authoriz- 
ing the naturalizatlon without a préviens déclaration of intention of aliens 
who hâve served an enlistment of not less than four years in the navy 
and been honorably discharged. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Allen.] 

In the matter of the pétition of Engracio Bautista for naturalizatlon. 
Pétition granted. 

John W. Preston, U. S. Atty., and George A. Crutchfield, Chief Nat- 
uralizatlon Examiner, both of San Francisco, Cal. 

MORROW, Circuit Judge. The petitioner is a Mestizo. He was 
born in the Province of Bulacan on the Island of Luzon in the Philip- 

AEsFor other cases eee same topic & KEY-NUMBSiR In an Key-Numbered Digests & Indexe* 
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pine Islands, on the 14th of March, 1888. The Islands at that time 
were under Spanish rule, and the petitioner, with respect to the United 
vStates, was bom an alien. 

The islands were ceded to the United States by the treaty between 
the United States and Spain signed at Paris on December 10, 1898 (30 
Stat. 1754). By article 19 of the treaty it was provided that : 

"The civil righta and poUtioal status oj the native inhahitants of the terri- 
tories hereby ceded to the United States «hall be determined hy the Conpress." 

By the act of Congress of July 1, 1902, temporarily providing "for 
the administration of the affairs of civil government in the Philippine 
Islands, and for other purposes" (chapter 1369, 32 Stat. 691, 692), it 
was declared in section 4 that : 

"AU inhalitants of the Philippine Islands oontinuing to réside therein who 
were Spanish su-bjects on the llth day of April, 1899, and then resided in 
said islands, and their children horn subséquent thereto, shall be deemed and 
held to be citizens of the Philippine Islands, and as such entitled to the 
protection of the United States, except such as shall hâve elected to préserve 
their alleglance to the Crown of Spaln In accordance with the provisions of 
the treaty of peace betvceen the United States and Spain signed at Paris 
December tenth, eighteen hundred and ninety-elght." 

No provision has been made by Congress for conferring the rights 
of American citizenship upon the inhabitants of the Philippine Islands 
except such as is contained in section 30 of the Naturalization Act of 
June 29, 1906 (34 Stat. 596, 606). It is there provided that: 

"AU the applicable provisions of the naturalization laios of the United 
States shall apply to and be held to authorize the admission to citizenship of 
ail persons not dtlzens V7ho owe permanent allegiance to the United States, 
and who matu become résidents of any state or organÂaed territory of the 
United States, with the followlng modiflcatipns: The applicant shall not be 
required to renounce allegiance to any forelgn soverelgnty; he shall make 
his déclaration of intention to become a citizen of the United States at least 
tvsro years prior to his admission ; and résidence vrlthln the Jurisdictlon of 
the United States, owlng such permanent allegiance, shall be regarded as rési- 
dence wlthin the United States wlthln the meaning of the flve-year résidence 
clause of the existlng law." 

The petitioner has not made his déclaration of intention to become a 
citizen of the United States, as required by this statute, but he claims 
the right to make his application for citizenship without such déclara- 
tion, under the Act of June 30, 1914, "making appropriations for the 
naval service for the fiscal year ending June 15, 1915, and for other 
purposes" (chapter 130, 38 Stat. 392, 395 [Comp. St. 1916, § 4356]), 
which provides as follows : 

"Any alien of the âge of ttoenty-one years and upward tcho may, under 
existvng law, become a citieen of the United States, who has served or may 
hereafter serve for one enlistment of not less than four years in the United 
States Navy, * * * and who has received therefrom an honorable dis- 
charge • ♦ » vAth recommendation for re-enlistment, * * * shall be 
admltted to become a citizen of the United States upon his pétition without 
any previous déclaration of his intention to become such, and without proof of 
résidence on shore, and the court admitting such alien shall, in addition to 
proof of good moral character, be satlsfied by compétent proof from naval 
* * * sources of such service: Provided, that an honorable discharge from 
the Navy, • » • with recommendation for re-enlistment, shall be accepted 
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as proof of good moral eharacter: Provlded further, that any court which 
now has or may hereafter be given jurisdjction to naturalize aliens as citi- 
zens of the United States may immedlately naturalize any alien applyliig 
under and furnisMng the proof prescribed by the foregoing provisions." 

The petitioner enlisted in the United States Navy on December 24, 
1908. At the end of his enlistment, on December 23, 1912, he received 
an honorable discharge, and on March 17, 1913, he re-enlisted. At the 
end of this second enlistment he received a second honorable discharge, 
and on the next day he again re-enhsted. His discharges hâve always 
been accompanied by recommendations for re-enlistment. He is now 
serving his third term of enhstment of four years each, and cornes to 
court with proof of good moral eharacter f rom his superior officers. He 
came to the United States fom Manila in 1909, on the United States 
steamship Logan. He has resided continuously in the United States 
for more than eight years immediately preceding the date of this péti- 
tion, and upon examination we find him intelligent, famihar with our 
form of govemment, and attached to the principles of the Constitution 
of the United States. 

The petitioner claims the right as a Filipino owing permanent alle- 
giance to the United States to be admitted as a citizen under section 30 
of the Act of June 29, 1906, and upon his service in the Navy, and the 
other qualifications possessed by him he asserts the présent right to be 
naturalized without a previous déclaration of an intention to become a 
citizen. 

[1] The first objection urged by the govemment is that under sec- 
tion 2169 of the Revised Statutes he cannot be admitted to citizenship 
in the United States. That section provides : 

"The provisions of this title [Naturallzatlon] shall apply to aliens [being 
free white persons, and to aliens] of African nativity, and to persons of 
African descent." 

The Revised Statutes were approved' June 22, 1874, and section 2169 
was amended by the Act of February 18, 1875 (chapter 80, 18 Stat. 
318), by inserting the words last above printed in brackets. The peti- 
tioner belongs to the brown or Malay race. He is therefore not an 
alien of the white race, nor is he an alien of African nativity or of 
African descent. It is therefore contended that he cannot be admitted 
to citizenship. 

But for what purpose did Congress provide, in section 30 of the 
Naturalization Act of June 29, 1906, that ail the applicable provisions 
of the naturalization laws of the United States should "apply to and be 
held to authorize the admission to citizenship of ail persons not citizens 
who owe permanent allegiance to the United States and who .may be- 
come résidents of any state or organized territory of the United 
States"? 

Mr. Justice Gray, speaking for a majority of the court, in United 
States V. Wong Kim Ark, 169 U. S. 649, 653, 18 Sup. Ct. 456, 458 
(42 L. Ed. 890), began that remarkably able décision upon the sub- 
ject of citizenship with the statement of the fundamental rule of con- 
struction applicable to such an inquiry, as f ollows : 

"In construing any act of législation, vehether a statute enacted by the 
législature, or a Constitution established by the people aa the suprême law of 
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the land, regard Is to be had, not only to ail parts of the act Itself, and of 
any former act of the same lawmaking power, of which the act In question Is 
an amendment ; bat aiso to the condition, and to the history, of the law as 
previously existing, and in the light of whlch the new act must be read and 
interpreted." 

In the late Tap Line Cases, 234 U. S. 1, 27, 34 Sup. Ct. 741, 58 
L. Ed. 1185, the court declared that the detates in Congress may be 
resorted to for the purpose of ascertaining the situation which prompt- 
ed the législation. 

Following that rule, we find that section 30 of the Act of June 29, 
1906, was framed pursuant to the provision of article 9 of the Treaty 
of Paris, and for the declared benefit of the inhabitants of Porto Rico 
and the Philippine Islands, and that such was clearly the understand- 
ing of Congress when it enacted the section into law. The act in which 
this section is found originated in the House of Représentatives in 
February, 1906. In the Senate an amendment was offered by Sen. 
Poraker on June 27, 1906, which he explained to the S'enate in the 
following language: 

"I offer an amendment to the MU, ta be attached to It as an addltional 
section, whlch has spécial référence to Porto Rico and the Philippine Islands. 
It is a provision that passed the Senate by a unanimous vote — that is, it 
passed without any opposition, it is perhaps more proper to State — in the 
ITifty-Elghth Congress. I send it to the desk and ask that it may be read." 

It was read, and after some discussion was adopted. It was dis- 
agreed to in the House, but was afterwards adopted by both houses 
upon a conférence report, and is the section now under considération. 
Cong. Record, vol. 40, pt. 10, 59th Cong., Ist Sess. pp. 9359, 9407, 
9505, 9576, 9691. 

It appears that in the Fifty-Eighth Congress referred to by Sen. For- 
aker the amendment offered by him and adopted in the Fifty-Ninth 
Congress was the first section ôf a Senate bill introduced by the Sen- 
ator in the Fifty-Eighth Congress, making "applicable the provisions 
of the naturalization laws of the United States to Porto Rico, and for 
other purposes." In the report of the committee and in the course of 
the debate it was stated that the bill was also applicable to the Philip- 
pine Islands. Sen. Foraker said: 

"I do not know why it should not apply to a citizen of the Philippines llvlng 
there, an inhabitant there, and owlng alleglance to us, owing permanent aile- 
giance to u» as a people. That expression leas furnished us bu the State 
Department. This measure was referred to the State Department and very 
carefully considered there. If my memory does not serve me incorreotly, 
it originated with the State Department. They communlcated to us in 
regard to it, saying that this trouble constantly arises. The citlzens of 
Porto Rico and the citlzens of the Philippines also, for I thlnk it would 
hâve equal application to them, owe us permanent alleglance; and yet 
if they see fit to corne hère and réside In good falth and for ail time they 
never can become naturalized. Their condition is worst than the condi- 
tion of their fellow citlzens who, under the terms of the treaty of peace, 
elected to retaln their alleglance to Spain." Cong. Record, vol. 38, pt. 2, 
58th Cong., 2d Sess., pp. 1254, 1255. 

We are thus informed that "owing permanent alleglance" to the 
United States was a term used by the Department of State to desig- 
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nate a certain class of people residing in Porto Rico and the Philip- 
pine Islands, and it was the situation of thèse people that prompted 
the législation providing that, by coming into the United States and 
possessing certain qualifications, they might becorae citizens of the 
United States. 

In an opinion by Atty. Gen. Bonaparte addressed to the Secretary 
of the Interior, dated July 10, 1908, replying to the question whether 
under the Act of June 29, 1906 (34 Stat. 596, 606), a native Filipino, 
owing permanent allegiance to the United States, who was a résident 
of one of the states, could become by naturalization a citizen of the 
United States, he stated that he could. In the course of the opinion 
the Attorney General said : 

"This," referring to section .30 of the Act of June 29, 1906, "describes 
exactly the status of the inhahitants of the Philippine Islands. They are 
not aliens, for they are not subjects of and do net owe allegiance to any 
foreign sovereignty. They are not citizens, yet they owe permanent alle- 
giance to the United States, since they owe and can owe It to no other 
sovereignty. The applicant is not to be requlred to renounce allegiance to 
any foreign sovereignty, because he owes none." 

The Attorney General hère uses the word "alien" as describing those 
who are subjects of a foreign sovereignty, and not those who are aliens 
by birth but whose allegiance to a foreign sovereignty has been dis- 
solved by treaty. We shall return to this question later. 

In the case of In re Alverto, 198 Fed. 688, the District Court for 
the Eastern District of Pennsylvania held that section 2169 of the 
Revised Statutes had not been repealed by the Naturalization Act of 
June 29, 1906, and that Congress did not intend to extend the privi- 
lège of citizenship to those who became citizens of the Philippine Is- 
lands under the Act of July 1, 1902, unless they were free white per- 
sons or of African nativity or descent. The court accordingly re- 
fused to admit a Filipino to citizenship. 

In the case of In re Rallos, 241 Fed. 686, the District Court for the 
Eastern District of New York f ollowed the décision in the above case 
and denied the application of a Filipino to be naturalized. 

While we are of opinion that section 2169 of the Revised Statutes 
was not repealed by the Act of June 29, 1906, we think we hâve clear- 
ly shown by the proceedings in Congress that it was expressly amended 
by that act so as to admit to citizenship ail persons not citizens who, 
owing "pernlanent allegiance to the United States," and possessing the 
other qualifications provided by the statute, became résidents of any 
State or organized territory of the United States. This was done by 
Congress with fuU knowledge that the Filipino belonged to the Malay 
or brown race. It must theref ore hâve been the purpose of Congress 
to so modify section 2169, R. S-, as to admit to citizenship the Filipino 
otherwise qualified for citizenship, notwithstanding he is not an ahen 
of the white race nor an alien of African nativity or descent. In the 
naturalization case of Monico Lopez, Naval Digest 1916, p. 207, the 
Suprême Court of the District of Columbia held that a native Filipino 
was eligible to citizenship in the United States. And in the case of 
In re Mallari, 239 Fed. 416, the District Court of Massachusetts held 
that a Filipino was eligible to citizenship notwithstanding the restric- 
245 F.— 49 
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tion contaîned in section 2169, R. S., but denied the application for 
naturalization on the ground that the anolicant had not shown compli- 
ance with the provisions of section 30 of the Act of June 29, 1906, with 
respect to the déclaration of intention and résidence. 

Ûpon the décision of the Suprême Court of the District of Columbia 
in the case of Monico Lopez, supra, the Secretary of Labor request- 
ed the présent Attorney General to take the necessary steps to hâve 
the décision reviewed in the àppellate court. In reply to this request, 
Solicitor_ General Davis, in a letter dated January 4, 1916, stated that 
the opinion of the court in the Lopez Case was but a reaffirmation 
of the opinion of Attorney General Bonaparte given to the Secretary of 
the Interior under date of July 10, 1908, and that the Department of 
Justice saw no reason for reversing that opinion. 

[2] _It will be noticed that it is not "ail the inhabitants" nor "ail 
the citizens of the Philippine Islands" mentioned in the act of 1902 
that are authorized to apply for citizenship in the United States, but 
only those who, with certain other qualifications, "owe permanent al- 
legiance to the United States" ; that is to sày, the natural-born in- 
habitants of the Philippine Islands, who, after becoming résidents in 
the United States and having the. other necessary qualifications, were 
authorized to apply for citizenship in the United States. We say 
"natural-born" citizens, because we do not find that the government 
of the Islands ever had any authority to i naturalize aliens. Under 
Spanish rule the application of a foreigner for a certificate of 
naturalization had to be made to the Spanish Cortez at Madrid through 
the Govertior General of the Philippine Islands, and an indispensable 
requisite in such an application was that the applicant should shpw 
that he professed the Catholic faith.. The naturalized inhabitants of 
the Islands, if any there were at the date of the treaty, must therefore 
hâve been a very small part of the popujation, ,so that those who on the 
passage of the Act of June 29, 1906, owed permanent a,lleg:iance to 
the United States were practically only two classes: First, Peninsula 
Spaniards, that is to say, natives of Spain> who Avithin one year from 
the date of the treaty had not elected to préserve theii- allegiance to 
the Crown of Spain; and, second, natural-born Filipinos. The first 
were eligible to citizenship in the United States under section 2169, 
R. S., but the second were not, and it was to tnake them eligible that 
section 30 of the Act of June 29, 1906,' was passed. • 

But there was another class of inhabitahts whose: status it is^ thought 
may bé somehow involved in this législation. Thiâ class Inay be de- 
scribed in a igeneral way as aliens not eligible to citizenship, in the 
United States Under section 2169, R. S. ■ Bat thèse aliens never owed 
permanent' allegiance to the United States, and do not owe such al- 
legiance now. The aliens who resided in the Islands at the date.of 
the treaty continued to owe their permanent allegiance to the countries 
of which they were subjects, and only -owed a temporary allegiance 
to the Uiïited Stàtes; The allegiance they owed to their sovereigns 
was not dissolved by the treaty. This temporary allegiance was trans- 
ferred to the United' StateS, but their permanent allegiance was con- 
tinued to the sovereignty of which they were subjects. But with- the 
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Filipino ît was différent. His allegiance to the Crown of Spain was 
dissolved by the treaty and his permanent allegiance was transferred 
to the United States. This limitation of the right of naturalization in 
the United States under section 30 to those only who owe permanent 
allegiance to the United States excludes aliens born elsewhere than in 
Porto Rico and in the Philippine Islands, unless eligible under section 
2169 of the Revised Statutes. A Chinese person born in China was a 
subject of China, and, if residing in the Philippine Islands at the time 
of the treaty or at the time of the passage of the act of 1902, he owed 
only a temporary allegiance to the United States. The same rule would 
apply to ail the other aliens residing in the Islands at that time. This 
answers the objection that the Act of June 30, 1906, construed as 
hère indicated, would admit to citizenship a large number of persons 
which the policy of the United States has heretofore excluded. The 
act would clearly hâve no such effect. 

We conclude, theref ore, that the distinction of color contained in 
section 2169 of the Revised Statutes must yield to the clearly expressed 
purpose of Congress to modify that section by the Act of June 29, 
1906, in favor of the natural-born Filipino coming into the United 
States and acquiring the other qualifications provided by law. The 
power to establish rules of naturalization is vested exclusively in Con- 
gress, and a rule so established must be observed by the courts. Chirac 
v. Chirac, 2 Wheat. 259, 268, 4 L. Ed. 234; United States v. Wong 
Kim Ark, 169 U. S. 649, 701, 18 Sup. Ct. 456, 42 L. Ed. 890. 

[3] But there is the further objection that the petitioner has not 
heretofore declared his intention to become a citizen of the United 
States and that the Act of June 30, 1914, providing that certain per- 
■ sons who hâve served one enlistment of not less thah four years in 
the United States Navy or Marine Corps and been honorably dis- 
charged may be naturalized without such a previous déclaration, ap- 
plies only to aliens, and the, petitioner is not an alien. He was , born 
an alien, and until now he has taken no step to change his status. 
It is true his status was chânged by the Treaty of Paris vvhen his 
allegiance to the Spanish Crown was dissolved, and again when the 
Act of July 1, 1902, providing temporarily for the administration of 
the affairs of the civil govemment of the Philippine Islands, made him 
a citizen of the Philippine Islands. But now, if otherwise qualified, 
he may himself take the further step and become a citizen of the 
United States under section 30 of the Act of June 29, 1906; and this 
is made possible by the provision enacted expressly for the benefit of 
those inhabitants of Porto Rico and the Philippine Islands whose 
allegiance to the Crown of Spain has been dissolved by the Treaty of 
Paris and their permanent allegiance transferred to the United States, 
and because of that status are not now required to renounce al- 
legiance to any foreign sovereignty. 

Who are aliens under the naturalization laws of the United States 
has not been definitely defined by the Suprême Court of the United 
States. But in Low Wah Suey v. Backus, 25 U. S. 460, 473, 32 Sup. 
Ct. 734,-737 (56 L. Ed. 1165), that court, in construing the alien immi- 
gration act oi Eebruary 20, 1907 (chapter 1134, 34 Stat. 898), adopted 
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the définition given in 2 Kent, 50 ; 1 Bouvier's L,aw Die. 129. "An alien 
has been defined," says the court, "to be 'bne bom out of the juris- 
diction of the United States, and who has not been naturalized un- 
der their Constitution and laws.' " Tliis définition is also f ound in 
Webster's Dictionary; Century Dictionary; Black's L,aw Dictionary; 
2 Cyc. 85 ; 2 Corpus Juris, 1043 ; 2 Am. & Eng. Ency. (2d Ed.) 64 ; 
1 Ruling Case Law, 794; Milne v. Huber, 17 Fed. Cas. (No. 9617) 
p. 406; 3 McLean, 212, 219; Buffington v. Grosvenor,. 46 Kan. 730, 
732, 27 Pac. 137, 138, 13 L. R. A. 282 ; : McGregor v. McGregor, 33 
How. Prac. (N. Y.) 456, 458; Lyons v. State of CaHfornia, 67 Cal. 380, 
382, 7 Pac. 763; United States v. Williams (C. C.) 132 Fed. 894, 
895 ; and in the case of In re Gonzales (C. C.) 118 Fed: 941. 

In this last case Isabella Gonzales, an unmarried woman, was born 
and resided in Porto Rico, and was an inhabitant of that island on 
April 11, 1899, the date of the proclamation of the Treaty of Paris. 
She arrived at the port of New York from Porto Rico in 1902, where 
she was prevented from landing as an "alien immigrant," in order that 
she might be returned to Porto Rico if it appeared that she was like- 
ly to become a public charge. Circuit Judge Lacombe held that as 
she was an alien by birth she Vvas still an alien, unless in some ap- 
propriate way she had since become naturalized. This case was taken 
to the Suprême Court, and appears under the title of Gonzales v. 
Williams, 192 U. S. 12, 24 Sup. Ct. 177, 48 L. Ed. 317. The court, in 
determining the question involved, limited its décision to holding that 
Gonzales was not an alien immigrant within the meaning of ' the 
term as used in the Act of March 3, 1891, c. 551, 26 Stat. 1084, without 
passing upon the broader question decided by Judge Lacombe. 

In United States v. Wong Kim Ark, 169 U. S. 649, 702, 18 Sup. 
Ct. 456, 477 (42 L. Ed. 890), Mr. Justice Gray, in defining citizenship, 
had this to say concerning naturalization : 

"A person born out of the jurisdiction of tbe United States can only be- 
come a citizen by belng naturalized, elther by treaty, as in the case of the 
annexatlon of foreign territory ; or by authority of Oongress, exerclsed elther 
by deelaflng certain classes of persons to be cltizens, as in the enactments con- 
ferrlng citizenship upon foreign-born chlldren of citlzens, or by enabling 
forelgners indlvldUally to become citlzens by proceedings In the judlcial 
tribunals, as In the ordinary provisions of the naturalization acts." 

We think the petitioner, who was alien born and has not been 
naturalized in the United States, is an alien as that term is used in 
the Act of June 30, 1914. Any other définition that would exclude 
the petitioner would def eat the purpose of the act to encourage en- 
listment in the services therein mentioned. AH statutes must be 
given a reasonable construction with a view to efïecting the object 
and purposes thereof. Low Wah Suey v. Backus, 225 U. S. 460, 
475, 32 Sup. Ct. 734, 56 L. Ed. 1165. The petitioner has ail the «s- 
sential and determining qualifications required by the act. He is 21 
years of âge and upwards, and we hâve determined that under ex- 
isting laws he may become a citizen of the United States. He has 
rendered the necessary naval service, has been honorably discharged 
from such service, and has twice been recommended for re-enlistment, 
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and has the intelligence to understand and appreciate our form of 
government and the constitutional principles under which it is ad- 
ministered. He has ail the qualifications for citizenship required by 
the statute of any alien, and, if the laws of naturalization are to be 
construed in accordance with the uniform rule required by the Con- 
stitution of the United States, we must hold that Congress intended the 
Act of June 30, 1914, to apply to aliens^ by birth who, possessing the 
other necessary qualifications of âge, character, and service, may un- 
der existing law become citizens of the United States. Under the 
statute so construed the petitioner is entitled to be admitted as a citizen, 
This was the conclusion reached by Judge Rose of the District Court 
of Maryland with respect to an application for citizenship from a 
native of Porto Rico. In re Giralde, 226 Fed. 826. We concur in 
that opinion, and deem it applicable to the présent case. 
The applicant will be admitted to citizenship. 



DAVIDSON et al. v. AMERICAN BLOWBR CO. et aL 

(District Court, N. D. New York. October 23, 1917.) 

Attoeney and Client <S=155 — ATTORNœY's Fées — Allowance. 

On suit of the mlnorlty shareholders agalnst the corporation and ma- 
jority shareholders to enjoin the latter from carrying into efCect a con- 
splracy to waste the corporate assets, the court, merely enjoinlng the 
majority shareholders from carrying out the consplracy, but taking con- 
trol of none of the corporate property, cannot, under Its equlty povvers, 
fix the comi)ensatlon of attorneys for the corporation and direct its pay- 
ment from the gênerai funds of the corporation, as they hâve no lien or 
rlght to a lien on funds or property in the possession or under the con- 
trol of the court, but the attorneys would be left to assert thelr rights 
against the corporation by an action at law. 

In Equity. Suit by Samuel Cleland Davidson and others against 
the American Blower Company and others. Application by William S. 
Haskell for an order directing the named défendant to payhim rea- 
sonable counsel fées, opposed by plaintifïs. Application denied. 

Thls is an application by William S. Haskell for an order of this court- 
directlng the défendant American Blower Company, to pay hlm, as its at- 
torney and counsel in this action, "his reasonable counsel fées for services 
rendered by hlm in this action, and for such other relief as may be proper." 
The motion is opposed by the plaintlffs, who are mlnorlty stockholders of said 
American Blower Company, principally on the grounds (1) that this court 
has no power to make such an order ; (2) that Mr. Haskell already has been 
amply compensated by the company for such services by the payment of 
$2,000 ; and (3) that Mr. Haskell acted in this suit, not only for the American 
Blower Company, but for the défendant Charles H. GifCord indtvidually, and 
that the balance of compensation asked, $13,000, would be, if allowed and 
directed paid, a payment to Haskell for services rendered to Gifford as an 
individual défendant. 

Winthrop & Stimson, of New York City, for plaintifïs. 
Wm. S. Haskell, of New York City (Wm. K. Payne, of Aubum, N. 
Y., of counsel), for défendant American Blower Co. 

©=»For other cases see same topic & KEY-NUMBER lu ail Key-Numbered Digest» & Indexes 
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RAY, District Judge, (after stating the facts as above). This suit 
was brought hy certain minority stockholdefs of the American Blowei" 
Company, a New York corporation, on behalf of the corporation, to en- 
join the défendants Eugène N. Foss and Charles H. Gifford, majority 
stoclcholders, from carrying into eiifect an alleged conspiracy to waste 
the assets of the American Blower Company, in the interest of a rival 
Company or corporation, the B. F. Sturtevant Company, in which they 
are interested, and to enjoin Foss and Gifford from voting their stock 
in aid and exécution of such alleged conspiracy or agreement, and 
also to enjoin them from so voting their stock and operating the Blower 
Company in connection with the Sturtevant Company, that a restraint 
of trade in violation of law would resuit. In substance and effect this 
court, in which the trial was had, held that such conspiracy had been 
f ormed and threats made to carry it into exécution, and not only en- 
joined any and ail acts by Foss and Gifford, or either of them, which 
would carry such conspiracy into exécution and effect, but, to that end, 
enjoined Foss and Giîïord from voting their stock in the élection of 
a new board of directors, etc. 

On Appeal to the Circuit Court of Appeals, that court, without dis- 
turbing the findings of fact, modified the decree, so as to permit 
the voting of their stock by Foss and Gifford, and so elect a new board 
of directors, and consequently new officers, but in ail other respects 
the decree of the District Court was affirmed. The American Blower 
Company was and is a necessary pàrty to the litigation, but its acts as 
a corporation were notimpugned or attacked. A new board of di- 
rectors has not been elected, nor has there been any change in the of- 
ficers of the company. The court, pending or during the litigation, did 
not take possession of or exercise any control over the assets or prop- 
erty of said corporation, or assypie.sp to do. It has not done so at 
any time. It did enjoin the doingiOf acts which would waste such as- 
sets and property of the corporation. 

William S. Haskell, the petitioner hère, was duly employed by the 
Blower Company to take care of its interests in this suit, and he ap- 
peared for it„ and, so far as appears, or so far as claimed, fully and 
properlyperf ormed his duty. 'He was also employed herein by the 
défendant Gifford, one of such majority stockholders, who was engaged, 
it was alleged cindfound, in sitchcon-spiracy, and fully perf ormed his 
duties as attorney for thit, client. AsI View this case, presented on 
this motion, it is not necessary tO: question the propriety of the appear- 
ance of Mr. Haskell for both the défendant American Blower Com- 
pany and the défendant Charles H, Gifford. If that is a défense to any 
proper action or proceeding by Mr. Haskell to recover compensation 
for his services rendered. in this acti<?n to the American Blower Com- 
pany, it can be presented by the proper party or parties in any action 
brought to recover for such services in case there is a dispute or ques- 
tion. When there is a fund in court subject to the control of the court, 
and there is litigation rpg^rdjng ^.ame, or where there is a successful 
suit brought to recover or ireclâim, or eyen protect, a fund or spécifie 
property, especially a trust fund, and cirçumstances are such as in 
equity to give the attofneys engaged in such litigation a lien or claim on 
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such spécifie fund or property for their compensation, îtcannot be 
doubted that the court may fix the compensation of such attomeys, and 
thus ascertain the amount of the hen and direct payment thereof from 
such fund or property. Trustées v.Greenough, 105 U. S. 527, 532, 26 
L.Ed. 1157. If this court had appointed a receiver of the assets of 
this corporation, the American Blower Company, and thereby taken 
them, or any part thereof ,into its possession, or assumed control over 
the property for its protection and préservation, a différent question 
would be presented. But ail this court did was to détermine that there 
had been a conspiracy and threat» to do acts which, if done, would 
waste the corporate assets, and thereupon enjoin the doing by défend- 
ants of any act which would bring about that resuit. No property was 
taken into its possession by the court, or sued for or recovered by the 
plaintiffs. The suit, as stated, was to enjoin the doing of acts which 
might resuit in the loss of property, not to recover any property or 
its value. In Re King, 168 N. Y. 53, 60 N. E. 1054, property sued for 
had been recovered through the efforts of the attorneys. In Re Bax- 
ter & Co., 154 Fed. 22, 83 C. C. À. 106, there was a spécial fund of 
$50,000, deposited in court. . 

In the instant case the major ity stockholders were charged by the 
minority stockholders with a purpose to do acts which would resuit in . 
a waste of the property of the corporation, not with any actual taking 
or disposition of, or interférence with, such property, which always 
remained in the possession of such corporation undisturbed. The title 
of the corporation to the property was not questioned,- nor was its 
right to the possession. In Grant v. Lookout Mountain Co., 93 Tenn. 
691, 28 S. W. ,90, 27 L. R. A. 98, a fund had been sued for and recov- 
ered by minority stockholders, and the recovery inured to the beneût 
of the corporation, and hence the corporation itself was held liable 
for the reaso^able counsel ÎQesbï such minority stockholders incurred 
in prosecuting such suit and recovering the fund. That, as Èeen, was 
an action by counsel for the minority stockholders, who cônducted a 
suit which resulted in benefit to the corporation in the. recoyery of a 
fund sued for. It was not a question between attomey and client, to 
recover the value of services rendered the cHent, but a suit to hâve 
compensation paid out of the fund recovered for the benefit of another. 

In Meighan et al. v. American Grass Twine Co., 154 Fed. 346, 83 
C. C. A. 124, a suit was brought in behalf of ail the stockholders against 
certain directors of a corporation to compel them to account for and 
pay over to the corporation the amount of certain illégal dividends 
declared and paid by them from the capital of the corporation. As a 
resuit of such suit the défendants (said directors) paid over a large 
sum to the corporation, and it was held that the attorneys for the plain- 
tiffs in the suit were entitled to a lien for their services in the suit on 
such fund so recovered, aild could enforcesame in a suit in equity. 
This décision was based on section 66, Code Civ. Proc. N. Y., express- 
ly giving a Hen in such cases on the fund or proceeds of the cause of 
action into whosoever hands such proceeds come. It was not a ques- 
tion between attorney and client. 
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In this case Mr. Haskell was employed by the corporation through 
its officers in the regular way, and should be paid a reasonable compen- 
sation by the corporation as matter of course. If the corporation by 
its officers decHnes or refuses to pay, suit may be brought, the value 
of the services deterrained, judgment rendered, and payment of any 
fium awarded thereby enforced in the usual way. It seems to me it 
would be an unwarranted assumption of power for this court, as be- 
tween attorney and cHent, to fix thé compensation of such attomey for 
his services and direct it paid out of the gênerai assets of such cHent 
in a case vi'here no spécifie fund or property is-the subject of the Hti- 
gation. An attorney is always lookirig out for and caring for the in- 
terests of his client and protecting his property; but does this fact 
justify the court, except in the cases mentioned, in fixing the compen- 
sation of the attorney when a dispute arises and directing its payment 
from the gênerai property of such client? Is the rule différent when 
the cHent is a corporation from what it is when the client is an indi- 
vidual? In Matter of King, 168 N. Y. 53, 60 N. E. 1054, the action 
was by a trustée to recover securities wrongf ully hypothecated and 
this action was successful. Under section 66 of the New York Code 
of Civil Procédure the attorneys for such trustée were held entitled to 
maintain an action to establish and enf orce their lien on such securities 
for services in such suit to recover such securities. The section of 
the Code referred to (Ed. 5) reads as follows : 

"The compensation of an attorney or counselor for his services Is govemed 
by agreemeut, express or implied, which la not restrained by law. yrom the 
commencement of an action or spécial proceeding, or the service of an answer 
containlng a cpunterclaim, the attorney v/ho appears for a party has a lien 
upon his client's cause of action, clalm or counterclaim, which attaches to 
a verdict, report, décision, judgment or final order In his client's favor,' and 
the proceeds thereof in whosoever bapds they may corne ; and the lien cannot 
be affected by any settlement between Uie parties before or after judgment 
or final order. The court upon the pétition of the client or attomey may dé- 
termine and enforce the lien." 

This and similar cases afïord no warrant whatever for holding that 
the compensation of the attomey for a défendant in an equity suit 
may hâve his compensation fixèd by the court and directed paid from 
the gênerai assets of the client, in case of dispute as to the amount of 
such compensation, where there was no counterclaim and no recovery 
by thè défendant and no effort or purpose in the suit to interfère with 
the property ôf Such défendant. If there is a dispute between Mr. 
Haskell as attorney and the client, American Blower Company, as to 
the amount of compensation to which Mr. Haskell is entitled, that con- 
troversy can and should be settled in an action atlaw. If there is any- 
thing in the injunction order or decree now in force which will in any 
wise interfère with such an action the order may provide for a modifi- 
cation thereof, so as to permit Mr. Haskell to prosecute his action to 
recovery if hehas a valid unpaid claim for services. I do not think 
Mr. Haskell has any lien for his services on the assets of the American 
Blower Company, or that this court in this suit can establish and en- 
force one. 
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In Re Gillaspie (D. C.) 190 Fed. 88, the court held that, since the 
relation of attorney and client is purely personal, depending on Per- 
sonal contract, courts of equity will never attempt to fix the compen- 
sation due the attorney in any ordinary litigation, but will leave the 
parties to an action at law. In this Gillaspie Case the court also held 
(page 91) : 

"ïtie only proper cases that can arlse where courts of equity and bank- 
riiptcy ns well can award compensation to an attorney out of funds due 
others than his client Is where, as I hâve heretofore indleated, such an at- 
torney for one of a class has 'created' or secured a fund and brought It into 
flie custody of the court, whlch fund Is to Inure, not alone to the benefit of 
his client, but to that of ail those belonging to thls class. In such cases the 
courts award compensation to the attorney out of the fund due to ail, not on 
the theory of his having an attomey's lien, but on the broader theory that 
ail interested in the fund should contrlbute ratably to the eost of 'creating' or 
securing it. Thèse principles are very clearly set forth in Trustées v. Green- 
ough, 105 TJ. S. 527. 26 L. Ed. 1157 ; Central R. K. v. Pettus, 113 U. S. 116, 5 
Sup. et. 387, 28 L. Ed. 915 ; Harrison v. Perea, 168 U. S. 311, 18 Sup. Ct. 129, 
42 L. Ed. 478 ; Jefferson Hôtel Co. v. Brumbaugh (4th Circuit) 94 C. C. A. 279, 
168 Fed. 867." 

It seems clear to me that Mr. Haskell has ample protection and am- 
ple remedy in the usual way by suit against his client to recover rea- 
sonable compensation for his services. I discover no ground for the 
interposition and exercise of the équitable powers of this court in the 
matter of his compensation. He is entitled to be paid in the usual way 
from the gênerai funds or assets of the corporation, on establishing in 
the usual way (in case of controversy) the extent and value of his 
services. As already stated, his compensation is not to be charged 
against, or made a lien upon, or paid fi^om, any particular or spécial 
fund, and there is not and never has been any spécial or particular fund 
in court, or subject to the order of the court, from which such com- 
pensation is to be paid, or ought to be paid, to the exclusion of the 
gênerai funds of the American Blower Company. 

The application is denied, on the ground this court should not ex- 
ercise its équitable jurisdiction, or power, if it possesses it, to fix the 
compensation of the petitioner, William S. Haskell, as attorney for the 
défendant American Blower Company in this suit, and direct the pay- 
ment thereof by the said corporation from its gênerai funds or prop- 
erty, but should leave the petitioner to his remedy at law, which is 
ample, adéquate, and open ; secondly, on the ground that this court in 
this suit has no power or jurisdiction to make the order prayed for. 
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Ex parte MERRILI4. 
(District Court, B. D. Michigan, N. D. October 27, 1917.) 

1. Courts ®=9366(10) — Sxate Eibcisions — Force in Fédéral Courts. 

Where a person, imprisoned by the judge of probate foi" refuslng or 
neglecting to perform an order, under Comp. Laws Mich. 1915, § 13765, 
authorizing iijiprisonment lu such case, applied to the state circuit court 
for a wrlt of habeas corpus, whiob was dismissed, aiid tlie Suprême Court 
denied a wrlt oi certlorari, applied for on tbe ground that the statuts vlo- 
lated the constitutlonal provision agalnst iiuprisonment for debt and 
was unconstitutional on other grounds, a fédéral court, to whlch applica- 
tion was subsequently made for a writ of habeas corpus, cannot consider 
contentions that the statute is contrary to the state Constitution, as a 
fédéral court wlU not Interfère wlth ,a décision of the highest state court,- 
determlnlng the valldity of a statute under the state Constitution. 

2. CoNSTiïUTioNAi. Law i@=5315-^Courts <@=>202(4) — Probate Coubts — Due 

PBOCESS of IiAW. 

Under Comp. Laws Mich. 1915, § 13763, authorizing the judge of probate 
to issue warrants for the arrest anfi Imprisonment of any person refuslng 
or neglecting to perform any order, sentence, or decree of such court, un- 
tll he shall perform such order, sentence, or decree, the Issuance of such 
warrant Is a method of enfordng thë order of the. court, in the nature of 
a body exécution, and not In th^ nature of a proceedlng to punish for con- 
tempt, especially in vlejgj of thé further provision of that section, author- 
izing the probate court to punish contempts ; and hence the warrant may 
be issued, wlthout a prevlous order therefor and withoUt notice, wlthout 
denylng due process of law. 
B. Habeas Corpus <S=»45(5) — GBANTBTFBDERAii Courts — Détention bt Statk 

AUTHOEITIES. 

Where a person, Imprisoned by a, probate court for refusai or neglect to 
perform an order of that court, applied to the state circuit court for a wrlt 
of habeas corpus, whlich was dismissed,' and a writ of certlorari was re- 
fused bjf the Suprême Court, a fédéral court would not Issue a wrlt of 
habeas corpus on the ground that the, statute under which he was ■ im- 
prisoned denied due process of law, as there was nothing to take the 
case out of the gênerai rule that,, in the absence of unusual and urgent 
reasons, fédéral courts wlll not Interfère by habeas corpus with judgments 
of state courts from which an appeal can be taken by writ of error to 
the TJnlted States Suprême Court. .: 

Pétition by Herbert: W. Merrill for a writ of habeas corpus. Writ 
dismissed. 

G. W. Davis and Frank A. Rockwith, both of Saginaw, Mich., for 

petitioner. ■< 

Weadock & Weadock, of Saginaw, Mich., for respondent. 

TUTTLE, District Judge. This is a pétition for writ of habeas 
corpus, sought by the petitioner to secure his release from imprison- 
ment in the county jail of Saginaw county, Mich., where he is de- 
tained under a warrant issued by the probate judge of such county 
during the course of certain proceedings pending in said court. 

On February 5, 1915, an order was made by said probate court in 
the matter of the estate of WilHam Merrill, deceased, directing pe- 
titioner, as one of the executors of the will of said deceased, to forth- 
with pay to one Eric W. Wessborg, executor of the will of Alice E. 

ig -^Pm- oUier cases see Bame toplc & KBY-NUMBER In ail Key-Numbered Dlgesta & Indexes 
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Merrill Wessborg, deceased (daughter of the aforementioned Wil- 
liam Merrill), ail dividends collected by petitioner on certain shares 
of corporate stock bequeathed by said William Merrill to bis said 
daughter, amounting on January 1, 1915, to $3,652, together with ail 
dividends on said stock accruing between the last-mentioned date and 
the date of said order. From such order petitioner appealed to the 
circuit court for Saginaw county, which court affirmed the order of the 
probate court. An appeal was thereupon taken from such circuit 
court to the Suprême Court, the court of last resort in Michigan, 
which affirmed the décision and judgment of the circuit court. Upon 
the filing of the remittitur in the probate court, said Wessborg, on 
June 12, 1917, made a written demand upon petitioner for the pay- 
ment of the dividends already mentioned, with notice that unless such 
money were paid on or before June 14, 1917, at noon, such order of 
the probate court would be enforced according to the statute in such 
case made and provided. The statute referred to is section 13765 of 
the Michigan Compiled Laws of 1915 which provides that such judge 
of probate shall hâve power, among other things: 

"To Issue warrants dlrected to any sheriff, constable, or other proper offlcer 
In thls State, requiring him to apprehend and Imprison any person who shall 
refuse or neglect to perfonn any order, sentence or decree of the probate 
court, requiring such officer to apprehend and Imprison such person In the 
common jall of the county, until he shall perform such orders, sentence or 
decree, or be dellvered by due course of law." 

No attention having been paid to this demand, on June 15, 1917, 
upon the filing in said probate court of a verified pétition of said 
Wessborg, showing the service of such demand and the failure to 
comply therewith, a warrant was issued by the judge of said pro- 
bate court, addressed to the sheriff or any constable of the county, 
reciting the facts already mentioned, and directing him forthwith 
to arrest and imprison petitioner in the common jail of the county 
until he should perform the said order of said court or be delivered 
by due course of law. Thereupon the sheriff of such county ar- 
rested petitoner and imprisoned him as directed. 

On the same day, petitioner obtained a writ of habeas corpus from 
the circuit court of said county and was released on bail, pending a 
détermination by such court of the validity of his imprisonment. Pe- 
titioner alleged that the issuance of the warrant was illégal for a 
number of reasons, most of which are unnecessary to mention hère. 
Among such reasons, however, it was alleged that the statute under 
which such warrant was issued was contrary to the Michigan Con- 
stitution, in that it provided for imprisonment for debt, in violation 
of the provision of such Constitution prohibiting the imprisonment 
of any person for debt arising out of , or founded on, a contract, ex- 
press or implied. The constitutionality of such statute was attacked, 
also, on other grounds. 

After full argument and reargument, and careful délibération, 
the circuit court overruled the contentions of petitioner and dismiss- 
ed the writ of habeas corpus, remanding the prisoner to the custody 
of the sheriff. Thereupon petitioner applied to the Suprême Court 
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of the State for a writ of certiorari to review the order dismissing said 
writ of habeas corpus, setting out in his pétition for such certiorari f ul- 
ly ail of the facts and circumstances and the légal grounds upon which 
he relied, including the constitutional objections already referred to. 
This writ the Suprême Court refused to grant, filing no opinion and 
assigning no reasons for its décision. Thereafter petitioner applied 
to said circuit court for a writ of injunction restraining the sheriff 
from further detaining him under the warrant in question. An order 
to show cause why an injunction should not be granted was issued, 
but on the hearing of such order the pétition was denied and the 
injunction refused. 

Thereupon petitioner filed his application in this court, reciting 
briefly the facts already referred to, and alleging that, because the 
warrant under which he is imprisoned was issued without a previous 
order and without notice to him, such warrant does not constitute 
due process of law; that the statute authorizing such warrant is con- 
trary to the Michigan Constitution for the reasons previously pre- 
sented to, and overruled by, the state court, and that such warrant 
and statute, depriving petitioner of his Uberty without due process of 
law, are in conflict with the United States Constitution. 

The facts as already stated are not in dispute, and the sole question 
presented is whether on such facts petitioner is entitled to his discharge 
by habeas corpus from this court. 

[ 1 ] It is, of course, well settled that a fédéral court will not inter- 
fère with a décision of the highest court in a state, determining the 
validity under the state Constitution of a statute of such state. Mer- 
chants' & Manufacturers' National Bank v. Pennsylvania, 167 U. S. 
461, 17 Sup! et. 829, 42 L. Ed. 236; Rasmussen v. Idaho, 181 U. S. 
198, 21 Sup. Ct. 594, 45 L. Ed. 820. Icannot, therefore, consider 
the questions raised by the contentions that this statute is contrary to 
the Michigan Constitution. 

[2] The arguments of petitioner, based on the contention that his 
imprisonment is witbout due process of law and contrary to the United 
States Constitution, are necessarily founded upon the idea that the 
issuance of such warrant is in the nature of a proceeding to punish 
for contempt of court, rather than in the nature of process to enforce 
an order of the court. Witli this contention, however, I am unable 
to agrée. It seems to me that the purpose of the statute authorizing 
such warrant was to provide an effective, if somewhat summary, 
method of enforcing the orders of the probate court, and that the war- 
rant so authorized is in the nature of a body exécution. This con- 
struction of the statute is, I think, f ortified by the fact that in another 
subdivision of the same section of the statute, and folio wing the pro- 
vision already considered, the probàte judge is empowered "to punish 
any contempt of his authority, in Hlce manner as such contempt may 
bé punished in the circuit court." It' sèems clear that the spécifie grant- 
ing of the power to punish for conternpt of court, following the grant- 
ing of the poWer to issue the wafrànt in question, indicates ah inten- 
tion to confer two separate and distinct powers; the one.being the 
. pbwer to enforce the orders of the cQilrt, and. the other the power to 
punish for contempt of court. 
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This being so, the warrant could, of course, be issued by the judge, 
without a previous order therefor, and without notice to petitioner. Ex 
parte Murray (D. C.) 35 Fed. 496; Ex parte Audet, 38 R. I. 43, 94 
Atl. 678 ; High v. Bank of Commerce, 95 Cal. 386, 30 Pac. 556, 29 
Am. St. Rep. 121. In the case of Ex parte Audet, supra, substantially 
the same state of facts was presented, and in overruling the conten- 
tions of petitioner for a writ of habeas corpus the court said : 

"With full knowledge of the judgment tbat was maturlng against him 
under the statute and the decree of the court, and that exécution would 
become Issuable thereon, the petitioner » * • remained quiescent until 
he was committed to jall, and then asks for a writ of habeas corpus upon 
the ground that an exécution was issued upon the iudgment against him wlth- 
put a hearlng. His position is no différent from that of any other Judg- 
ment debtor who might contend that an exécution was issued against him 
without being accorded a hearlng as to whether he had already paid the judg- 
ment. We see nothing unconstitutional in the act of the General Assembly, 
• * * nor that petitioner has been in any way deprived of his llberty Or 
property without due process of law." 

In Ex parte Murray, supra, involving similar facts and questions, 
the principles applicable were well expressed by the court as follows : 

" 'Due process of law' means 'In the due course of légal proceedlngs, ac- 
cording to the rules and forms which hâve been establlshed for the protec- 
tion of prlvate rights.' 'Due process of law Implies the right of the person 
affected thereby to be présent before the tribunal which pronounces judgment 
upon the question of his life, llberty, or property, and to hâve the right of 
«ontroverting every materlal fact which bears on the question of right m 
the matter involved.' One mode of enforcing the decree of the court under 
which the writ of attachment hère complalned Of issued is by process of at- 
tachment against the petitioner, the party against whom the decree was 
rendered. Another mode is by process of séquestration against his property. 
This was the law when the proceedlngs In which the decree was rendered were 
had, and the petitioner knew it. The petitioner was a party to such pro- 
ceedlngs, was présent in court, had his day, and controverted the right of 
the complalnant in said proceedlngs to hâve the decree which was obtained. 
Thé court pronounced judgment against petitioner, the eft'ect of which was to 
involve his property and his llberty; for the statute of Alabama provided 
that such decree might be enforced by process of • • • séquestration 
against his property, as well as hy exécution. If, then, his property is taken 
or his llberty restrained under this decree, is It not in the due course of 
légal proceedlngs, according to those rules and forms which hâve been estab- 
llshed for the protection of prlvate rights? It seems so to me. No person 
shall be deprived of his property, any more than of his llberty, without dUe 
process of law. Now, suppose an exécution should be Issued on the decree, 
and should be levied by the sherifC on the property of the petitioner, and it 
is so sold by the sherilï. The petitioner would certainly be deprived of his 
property. Could he justly complain that he had been deprived of his prop- 
erty without due process of law? Wherè Is the différence? ■• * • I am 
. unable to pereelve how the petitioner is deprived of his constitutlonal rights 
any more by the one process. than by the other. And it will hardly be con- 
tended that the decree could not be enforced by the levy of an exécution on 
or by the séquestration of his property."' 

. [3] It is, however, unnecessary to détermine the questions herein 
raîsed, for the reason that. ! hâve reached the conclusion that there is 
nothing in''thiâ case, not présent in every habeas corpus case, to take 
it: ouf of the gênerai nale that; in the absence of unusual and urgent 
reâsons, thetëderal courts will not interfère by habeas corpus with 
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the judgments of state courts from whiçh an appeal can be taken by 
writ of error to the United States Suprême Court. Ex parte Frederich, 
149 U. S. 70, 13 Sup. Ct. 793, 37 L,. Ed. 653 ; Bergemann v. Backer, 
157 U. S. 655, 15 Sup.,Ct. 727, 39 L. Ed. 845;.! Baker v. Grice, 169 
U. S. 284, 18 Sup. Gt. 323, 42 h. Ed. 748; Tirisley v. Anderson, 171 
U. S. 101, 18 Sup. Gt. 805, 43 L. Ed. 91 ; Reid v. Jones, 187 U. S. 153, 
23 Sup. Gt. 89, 47 h. Ed. 116; United States v. Eewis, 200 U. S. 1, 
26 Sup. Ct. 229, 50 L. Ed. 343 ; Urquhart v. Brown, 205 U. S. 179, 27 
Sup. Ct. 459, 51 L,. Ed. 760. As was said in Ex parte Frederich, supra : 

"Whlle the writ of habeas corpus Is one of the remédies for the enforcement 
of the right tp Personal freedom, It will not issue as a inattér of çoutse, and 
it should be cautlously used by the fédéral courts In refètehce to state prlson- 
ers. • '* * The gênerai rule and better practiee, in the absence of spécial 
facts and drcumstances, is to require a prlsonêr \vho clàims that the judgmeat 
of a state court violâtes his rights.under the Constitution or laws of the 
United States to seek a review thereof by ^rit of error Instead of resortlûg to 
the writ of habeas corpus." 

The rule and the reasons therefor are thus stated in Urquhart v. 
Browp, supra; 

"It Is the seftled doctrine of this court that, although the Circuit Courts of 
the pmted States, and the several Justices and judges thereof, hâve authority, 
under exlsting statutes, to discharge, upon habeas corpus, one held In custody 
by state authority In violation of the Constitution or of any treaty or law of 
the United States, the court, justice,, , or, Judge has a discrétion as to the tlme 
and: mode lu which the power so conferred shall be exerted, and that, in 
View of the relations existing, under our system of goverpmeiit, between the 
judlclal trlbunals of the Union and of the several statM, a fédéral court or 
a ,-federal judge will not ordinarlly Interjfere by habeas corpus with the regular 
course of procédure under state authority, but, will leave the appllcant for the 
writ of habeas corpus to exhaust the remédiés afford^ by the state for de- 
termining whether he is illegally restralned of, hi» llberty. After the hlghest 
court of the state, compétent under the^tate law to dispose of the matter, 
has flnally acted, the case can be brought, ta this court for re-examlnation. 
The exceptional cases in whIch a fédéral court or judge may sometimes ap- 
proprlately interfère by habeas corpus in .çidvance of final action by.the au- 
thorlties of the state are those of great urgency that require to be pro'mptly 
disposed of, such, for instance, as cases 'involying the authority and opert^-. 
tiens of the gênerai government, or the obligations of this çountry to, or its 
relations with, foreign nations.' The présent case is aot withl^ any of the 
exceptions recognlzed In our former decIsion@. , If the applicant felt that the 
décision, upon, habeas corpus, in the Suprême Court of the state, was In vio- 
lation of hIs rights under the Constitution or laws of the United States, he 
could hâve brought the case by writ of error dlrectly from that court to 
this court" 

Nor does it appear that the situation is affected by the fact that the 
décision of the Michigan Suprême Court was a refusai to grant the 
writ; of certiora.ri to the circuit court. The facts and questions in- 
volved were fully stated in the affidavit for the writ, and it must be 
assumed that thèse facts and questions were duly considered by the 
Suprême Court before rendering its décision. No reasoli .appears why 
petitioner could not hâve taken an appeal to the United States Su- 
prême Court. The writ of habeas corpus is not a writ of error; and 
should not be used as a substitute for that wt^t, in the absence of spé- 
cial circumstances which do not appear to be présent hère. As was 
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pointed out by the United States Suprême Court in Bergemann v. 
Backer, supra, where a similar situation was involved : 

"It is equally clear that the refusai of the courts of New Jersey to grant 
the accused a writ of error or to stay the exécution of the sentence passed 
upon him constituted no reason for interférence in hls behalf by a writ of 
habeas corpus issued by a court of the United States. If the proceedings in 
the court of oyer and terminer could not, under the laws bf New Jersey, be 
reviewed in a higher court of that state, except upon the allowance of a 
writ of error by such court or by some judge, and if such allowance was re- 
fused, then the judgment of the court of orignal jurisdlction was, withln 
the meanlng of the acts of Congress, the judgment of the highest court of the 
state in whlch a détermination of the case could be had, and such judgment 
could hâve been, upon writ of error, re-examined hère, if It had denied any 
right, privilège, or immiinity sijècially set np and claimed under the Consti- 
tution of the United States. Gregory v. McVeigh, 90 U. S. 2&t [23 L. Ed. 156] ; 
Fisher v. Carrico, 12|2 U. S. 522, 526 [7 Sup. Ct. 1227, 30 L. Ed. 1192]." 

For the reasons stated, I am of the opinion that petitioner is not 
entitled to be discharged on this writ of habeas corpus, and such writ 
is therefore dismissed. 



AUDIFFRBN REFRIGERATING MACH. CO. v. GENERAL ELECTRIC CO. 
(District Court, D. New Jersey. October 20, 1917.) 

1. Dépositions iS=>56(6) — ^Notice of Taking — Poweb to Vacatï:. 

Under Rev. St. § 863 (Comp. St. 1916, § 1472), authorizing the taking 
of testlmony by déposition de bene esse in certain cases on reasonable 
notice to the opposite party or his attorney, the court has power to vacate 
notices of the taking of dépositions in aUvance of the taking, if the pro- 
cédure is irregular, instead of leaving the adverse party to his remedy 
by motion to suppress. 

2. Coubts <s=96(1) — Pkevioxts Décisions as Pbecedents — Construction of 

Statute. 

The holding of the Suprême Court that the same witness might be ex- 
amined de bene esse more than once, under Act Sept. 24, 1789, c. 20, § 30, 
1 Stat. 88, is applicable to the taking of dépositions under Rev. St. § 
863; the former statute, except in some unimportant détails, bclng the 
same as the latter. 

S. Dépositions i@=384 — Examination of Witness Moee Than Once. 

The testlmony of the same witness may be taken by déposition de bene 
esse, under Eev. St. § 863, more than once, in equity as ivell as at law. 

4. Courts ig=332 — Fedeeal Couets — Rules — Validity. 

Equity rule 47 (198 Fed. xxxi, 115 C. O. A. xxxi), requlring ail déposi- 
tions taken. nnder a statute, unless otherwlse ordered by the court or 
judge for good cause shown, to be taken and flled by plainttff wlthin 60 
days from the time the cause is at issue, and by défendant withln 30 days 
from the expiration of the time for the filing of plalntiff's dépositions, 
' does not vary Rey. St. § 863, authorizing the taking of dépositions de bene 
esse In any civil cause depejnding in a District or Circuit Court, but is a 
mère régulation of the method of procédure, with whlch. power Congress 
undoubtedlyvested the Suprême Court. 

5. Courts <é==332— Fedeeàl Coubts — Rulés— Force. 

It is not withln the province of an inferior court to question the validity 
of a rule of the Suprême Court ; its functlon being only to construe the 
rule. 

^s>For ottier cases see same topic & KBY-NUMBBR In ail Key-Numbered Dlgevtg & Indexa» 
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6. Cqtjbts <g=332— Pedebal Courts — RuleS-t-Gonstbuction. 

Such a construction of the rules of the Suprême Court as will apparently 
make them vàlid should be adopted. 

7. Opuets (&=>350 — Fkdebal Pouet»— Peactice — Dépositions. 

Under Rev. ,St. § 863, and equity rule 47, dépositions de bene esse cannot 
be taken by plaintifC in a suit in equity without tbe court's permission 
more than 60 days aftçr the joinder of issue. 

Two actions, one at law and the other in equity, by the Audiffren Re- 
frigerating Machine Company against the General Electric Compahy. 
On motion by défendant to vacate notices of the taking of dépositions 
de bene esse under section 863 of the Revised Statutes. Motion in 
the action at law denied, and motion in fhe equity suit granted. 

Frédéric J. Fatilks, of Nëwark, N, J., for the motion. 
Harold H. Bowman; of New York City, oppôsed. 

HAIGHT, District Judge. T,he plaintiff has instituted two actions 
against the défendant, one at law and the other in equity. Both are at 
issue. Its attorneys hâve given notices to the défendant that they pro- 
pose, at a time and place in the notices set forth, to take, for use in 
each action, the,testimonyof certain witnesses by déposition de bene 
esse, under section 863 of the Revised Statutes (U. S. Comp. Stat. 
1916, § 1472). The défendant moves to vacate the notices. 

[1] 1. It is urged, primarily, in opposition to the motions, that the 
court is without power to vac.ate the notices in advance of the taking 
of the testimony ; the only remedy of the défendant being, if the dépo- 
sitions are not taken in conformity with the law, to move td Strike out 
or suppress them at final hearing,, or after they hâve been taken. To 
support this contention the défendant relies upon the décision of Judge 
Ward in the Circuit Court for the Southern District of New York in 
Kline Bros. & Co. v. L,iverpool, I/)ndon & Globe Insurance Co. (C. C.) 
184 Fed. 969. Counsel has^failed to direct my attention to, and I 
hâve been unable to find, any other reported case in \(^hich the question 
has been directly passed upon. It is true that Judge Lacombe, speak- 
ing for the same court, in Henning v. Boyie, 1 12 Fed. 397, said : 

"No order or otber direction of the court is required antécédent to such 
examination. The rlght to take it upon notice merely, in the manner pre- 
scribed, is given absolutely to the party by act of Congress. If question is to 
be raised as to the reasonableness of the notice, or as to the regularity of the 
proceedlngs, it map be raîaed by motion to suppress." 

The point iû question was not, however, in any way before him for 
décision. He was merely making some observations on the efïect of 
the statute. It will be noticed that he did not say that the questions 
regarding the regularity of the proceedings "must" be raised by motion 
to suppress, but merely that they "may" be so raised. He dealt more 
particularly with the point that no permission or other authorization 
of the court was necessary as a condition- précèdent to the examina- 
tion. But that is guite différent frorn holding that the court, may not, 
when called .upon in advance of the examination, décide whether the 
procédure which the party has followed is proper. While Judge Ward 

^tsafor otUer cases eee same toplc &'KEir-NUMB£îK lu ail Key-Numberéd DIgerta & Indexé» 
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did deal with the point in question, I do net understand that he flatly 
decided that there was no power to détermine, in advance of the tak- 
ing of the dépositions, whether or not the method by or manner in 
which they were proposed to be taken would conform to the statute, 
and in other respects comply with the law. In a very brief opinion he 
expressed merely a "doubt" as to the power of the court in that re- 
spect. While it is true that he declined to vacate the notice of the 
taking of the dépositions, still it would seem that his action in doing 
so was but the exercise of discrétion, because he considered that the 
plaintiff (who moved to vacate) would be amply protected by a mo- 
tion to suppress the dépositions after they had been taken ; the party 
giving the notice taking the risk that they might be suppressed. 

If the practice adopted by Judge Ward were to be foUowed in ail 
cases, it is apparent that the party to whom the notice is given would 
bes compelled to take a chance that the déposition might not be even- 
tually suppressed. He would be placed, without any fault of his, in 
the unenviable position of deciding whether he should incur the ex- 
pense of being represented at the examination, which, if the déposition 
were later suppressed, would be useless jnd unnecessary, or whether 
he should not do so, which, in the event of the regularity of the dépo- 
sitions being sustained, might prove very disastrous to him. It is con- 
ceivable, also, that such a practice might readily be used for the pur- 
pose of oppression and harassment. While I hesitate to express a dif- 
férent opinion than Judge Ward, I am unable to concur in his reason- 
ing that to hold that the court may, in advance of the taking of the 
dépositions, décide whether the proceedings by which it is proposed to 
take them are regular or not, "would greatly impair the efficiency of 
the statute." It seems to me that the power of the courts to so inter- 
vene would hâve just the opposite resuit. It would be surely préfér- 
able, and more likely to avoid hardship on both parties, if iJie court, 
when objection to the regularity of the proceedings is made, were to 
détermine in advance whether any dépositions so proposed to be taken 
could be used upon final hearing or trial, because, in that way, the 
party giving the notice would avdid the expense incident to the taking 
of the dépositions, if they could not later be used, and escape the pos- 
sibility that he would be deprived of the testimony on final hearing or 
trial, and the party to whom the notice is given would, on the one hand, 
be saved the expense of having counsel attend the examination, in 
case he did not dare to take the chance that the court would later sup- 
press them, and, on the other hand, would avoid the necessity of his 
taking any such risk. 

Nor do I think that it can be assumed that the courts would per- 
mit, by reçourse to them, the emergency purposes of the statute to be 
impaired, as Judge Ward seems to hâve feared. If the courts hâve 
power to suppress dépositions which hâve not been taken in conformity 
with the law, as it has never been questioned that they hâve, I fail to 
see why they hâve not power, in advance of taking them, to détermine 
whether the procédure or metliod by which it is proposed to take them 
compiles yvith the law. The power exercised in each case is identically 
the same ; the, différence is only as to the time when the power is exer- 
245 F.— 50 
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cised. I cannot conceive that Congress intended to impose on litigants 
the Jiardship which, as I hâve endeavored to aboyé point eut, would 
follow a construction of the statute denying the power of the courts 
to détermine in advance the question as to the regularity or legahty 
of the proceedings by which the dépositions are proposed to be taken. 
Although the question now under considération was not directly raised, 
it is important to note that Judge Davis recently in this court restrain- 
ed, in advance, the taking of dépositions under section 863, in an 
equity suit, because it was proposed to take them without the permis- 
sion of the court, after the expiration of the time Hmite4 in equity 
rule 47 (198 Fed. xxxi, US C. C. A. xxxi). Block v. Arrowsmith Mfg. 
Co. (D. C.) 243 Fed. 775. I am constrained to hold, therefore, that 
this court has the power, when appealed to, to vacate the notices in 
question in advance of the taking of the proposed dépositions, if the 
procédure is irregular. 

[2, 3] 2. The défendant contends that, as certain of the witnesses, 
whose testimony it is now proposed to take, hâve been previously ex- 
amined in thèse cases de bene esse under the statute in question, they 
cannot be again examined without permission of the court. The rule 
which he invokes, and whicft was stated and applied in Phettiplace 
v. Sayles, Fed. Cas. No. 11^063, 4 Mason, 312 (C. C. R. I.), and Thur- 
ber v. Cecil Nat. Bank, 52 Fed. 513 (C. C. Md.), is, however, applicable 
only to the gênerai equity practice which prevailed when ail tesimony 
was taken by déposition out of court before a master, examiner, or on 
commission. It has no référence to dépositions taken de bene esse, 
pursuant to a statute. Both of those cases were in equity and dealt 
with dépositions taken on commission pursuant to the gênerai prac- 
tice then prevailing. While the décision in In re Thomas, 35 Fed. 
822 (D. C. S. C), was rendered in a bankruptcy proceeding, the leave 
there given to re-examine, by déposition, certain witnesses whose dépo- 
sitions were suppressed, was granted after the matter had come on 
for final hearing, at which time the court suppressed the dépositions 
because they had not been taken in conf ormity with the statute. As 
the case had been closed and submitted, there was no right in either 
party, by virtue of statute or otherwise, to take any further déposi- 
tions or testimony except by permission of the court. The before- 
mentioned permission was granted because, as the déposition had been 
suppressed on technical grounds, it did not seem to the court that jus- 
tice would be done if the case were decided without the testimony of 
those particular witnesses. 

The power which the court exercised in that case was no différent, 
therefore, from that which a court might exercise in any case, when 
it deemed it in the interests of justice to do so. In actions at law, it 
seems to hâve beeri definitely settled by the Suprême Court that the 
same witness rtiay be examined de bene esse, under section 863, more 
than once, without the previous sanction of the court. Comett v. Wil- 
liams, 20 Wall. 226, 244, 22 L. Ed. 254. While the court in that case 
was dealing with the thirtieth section of the' âct of 1789 (1 Stat. 88), 
the décision is quite as applicable to section 863 of the Revised Stat- 
utès, because the former statute, except in some unimportant détails, 
is the same as the latter. As section 863 appHes to equity cases, as 
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well as actions at law (Stegner v. Blake [C. C] 36 Fed. 183), I can 
conceive of no reason why a différent rule should prevail in the two 
classes of cases, in respect to the right to take the déposition of the 
same witness more than once, It follows, therefore, that there is no 
merit in defendant's contention that the plaintiff inay not again take 
the dépositions, under section 863, of those witnesses who hâve pre- 
viously been examined. I do not mean by this to be understood as 
holding that the court may not restrain the taking of the dépositions of 
witnesses who hâve been previously examined, when the purpose of 
examining them again is to harass or oppress. 

[4-7] 3. It is further urged by the défendant thatj so far as the 
equity suit is concerned, no dépositions can be taken without perv 
mission of the court, because more than 60 days elapsed between the 
joinder of issue and the giving of the notice. This contention is based 
uf>on rules 47 and 56 of the gênerai equity rules of 1912. Defend- 
ant's contention is directly supported by the décision of this court 
in Block v. Arrowsmith, supra, and by that of Judge Mayer in the 
Southern district of New York, in Victor Talking Machine Co. v. 
Sonora Phonograph Corp. (D. C.) 221 Fed. 676, 678. It is urged, 
however, on behalf of the plaintiff, that the décision of Judge Mayer 
in lowa Washing Machine Co. v. Montgomery Ward: & Co. (D. C.) 
227 Fed. 1004, 1007 (concurred in on that point by the other judges 
of that district), is, in effect, a reversai of the former décision and 
correctly construes the equity rules in question. With this con- 
tention I am unable to agrée. Not only does Judge Mayer's later 
décision make no référence to the former, but it simply holds that 
to take dépositions under section 863 within the time provided by 
equity rule 47, it is not necessary that previous authorization be ot>- 
tained from the court ; in other words, that equity rule 47 was not 
intended to vary section 863, by imposing as a pr'erequisite to the 
taking of testimony under that section, the previous order or author- 
ization of the court. 

The décision in the Victor Talking Machine Co. Case was, on the 
other hand, to the effect that, if the dépositions were not taken with- 
in the time limited by rule 47, they would be suppressed, unless 
previous permission from, the court to take them had been obtained. 
There is manifestly a broad distinction between the two cases, and, 
by reason thereof, the two décisions are entirely consistent and har- 
monious. To hâve provided by rule that no déposition in equity 
cases could be taken under section 863, without the previous order of 
the court could undoubtedly hâve been to vary the statute. That, of 
course, could only be donc by législative enactment. But to simply 
provide by rule for the purpose of expediting the disposition of cases, 
that dépositions could not be taken under that statute after a certain 
time, without permission from the court, does not vary the statute in the 
sensé before mentioned ; it is a mère régulation of the method of procé- 
dure, with which power Congress undoubtedly invested the Suprême 
Court. The knguage of rule 47 is that "ail dépositions taken under a 
statute * * * shall be taken and filed as follows, unless oth- 
erwise ordered by the court or judge for good cause shown." The 
rule makes no distinction as to statutes. Hence, irrespective oi 



788 245 FEDERAL REPORTER 

Judge Davis' décision in Block v. Arrowsmith, supra, by which I 
would, of course, feel bound, in view of the comprehensive language 
used in the rule, and tlie fact that it was undoubtedly witiiin the 
power of the Suprême Court to place such a limitation upon the time 
within which dépositions could be taken, I hâve no difficulty in reach- 
ing the same conclusion as Judge Davis and Judge Mayer did (the 
latter in the Victor Talking Machine Go. Case) regarding the prop- 
er construction to be given to rule 47. It, of course, does not lie 
within the province of an inferior court to question thé validity of 
a rule of the Suprême Court. Its function is only to construe it, but 
of course it would always adopt a construction which would apparent- 
ly make the rule valid. 

There is no limitation in section 863 as to the time when the dép- 
osition must be taken, exceptthat the cause must be "depending" 
at that time. Yet it was held, without dissent so far as I know, that 
former equity rule 68 (now rule 54 [198 Fed. xxxiii, 115 C. C. A. 
xxxiii]), which provided that testimony migbt be taken by déposition 
"according to the act of Congress," after a cause is at issue, prevent- 
ed the taking of such testimony before a case was at issue. Stevens 
V. Railroad Co. (C. C.) 104 Fed. 934 (C. C. E. D. Mo.); Flower v. 
MacGinniss, 112 Fed. 377, 50 C. C. A. 291 (C. C. A. 2d Cir.). I can 
see no différence whatever in principle between thèse two rules on the 
point in question. One provided that dépositions could not be taken 
before a cause was at issue, although it might be "depending" ; and 
the other provides that a déposition shall not be taken affer a cause 
has been at issue a certain number of days, without the court's per- 
mission. Both rules were the exercise of the same power and hâve 
the same eflfect on section 863. I think, therefore, that in the equity 
cause dépositions taken under section 863 more than 60 days after 
the joinder of issue, without previous authorization from the court, 
could not be used upon final hearing. The notice on which it is pro- 
posed to take them should therefore be vacated. 

It foUows that the motion in the action at law must be denied, and 
the one in the equity action granted. ' 



BEDEÎLIi V. BALTIMOEB & O. K. CO- FLICK v. SAME. EOBBRTSON v. 

SAME. 

(District Court, N. D. Ohio, E. D. October 27, 1917.) 

. ' Nos. 9596, 9598, 9599. 

1. Rdeading "S=j252(2) — Amendment — Opération and Eïtect. 

The flllng by plaintiffs of amended pétitions before défendant answered 
the original pétitions was an abandonment of the original pétitions, so 
that défendant was not requlred to answèr such original pétitions. 

2. Pleadinq (S=^253 — Amendment — Time to Answee. 

TJnder Gen. Code OMo, § 11360, provldlng thât l)lalntlfE may aiûend hils 

■pétition "Without leave at any time before the answerls flled, aûd that 

, notWepf such aniendment shall be served upon défendant or his attor- 

ney, .and défendant shall hâve the same time to answer or demur thereto 

S=aVoi other cases aee same topic & KST-NUMBER in ail Key-Numbered Dlgeats A Iaaex«a 
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as to the original pétition, the amendment cannot be regarded as made, 
and defendant's obligation to answer cannot be regarded as flxed, untli 
notice of the amendment is served upon défendant or his attorney. 

8. Bemoval of Causes ®=79(7) — ^Time for Removal— EFrEcr of Amendment. 
Where, before défendant had answered, plalntlfE applied for leave to 
file an amended pétition, instead of amending as of right, under Gen. Code 
Ohio, § 11360, and Instead of procuring an order flxing the time to demur 
or answer, or serving notice of the amendment on défendants or its at- 
torney, thereby limiting the time to demur or answer, sued out a new 
summons on the amended pétition, flxing a new answer day, défendant 
was entitled to remove the action to a fédéral court at any time before 
such new answer day. 

4. RemovaXi or Causes <S=»58 — Right to Remove — Alternative Causes of 
Action. 

Where plaintifE stated hls right to recover in the alternative, in one 
count, alleging that défendant wag engaged In Interstate commerce, and 
that plaintiff was employed In such commerce at the time the injuries 
sued for were inflicted, and in the other count alleging the same facts, 
but omitting the allégations respeeting Interstate commerce, the cause was 
removable to a fédéral court, since, when plaintiff sets up two separate 
causes of action, even In the alternative, seeking only one recovery, one 
of whieh causes of action is removable and the other not, the défendant 
may remove the entire case. 

At I^aw. Separate actions by Edward S. Bedell, by Jennie Flick, 
and by George Robertson against the Baltimore & Ohio Railroad Com- 
pany. On motions to remand. Motions overruled. 

John Ruffalo, of Youngstown, Ohio, for plaintiffs. 
Harrington, De Ford, Heim & Osborne, of Youngstown, Ohio, for 
défendant. 

WESTENHAVER, District Judge. Thèse three cases are before 
me on plaintiffs' motion to remand and involve the same question. Ail 
the original pétitions stated causes of action properly removable to 
this court. The injuries for which each plaintiff sought to recover were 
not alleged to hâve been sustained while the respective plaintiffs and 
défendants were engaged in an act of Interstate commerce, but, on the 
contrary, such facts as are alleged show that they were not so engaged. 

In the Bedell case the summons was served July 17th. It was re- 
turnable July 23, 1917. The answer day was August 11, 1917. On 
August 9, 1917, plaintiff obtained leave of court to file an amended 
pétition instanter, which was accordingly donc. A summons against 
the défendant was issued thereon and served August 14, 1917. The 
return day of this summons was August 20, 1917, and the answer day 
September 8, 1917. Thereafter, on September 1, 1917, défendant iiled 
its notice afid pétition for removal with bond, ail in proper form, and 
on September 6, 1917, an order was made removing the cause to this 
court. 

In the Flick and Robertson cases exactly similar proceedings were 
had and taken ; the return day and answer day to the original and 
amended pétitions being as given above. The amended pétition filed 
in each case purports to sçt up two différent causes of action; both, 
h.owever, being for the same injury. In the first cause of action it is 
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alleged that the défendant was engaged in Interstate commerce, and the 
plaintiff was employed in such commerce at the time the injuries com- 
plained of were inflicted. The facts stated independently of thèse al- 
légations are in no wise digèrent from the statements of the original 
pétition, and except for thèse allégations would not state a cause of 
action arising under the fédéral Employers' Liability Act (Act April 
22, 1908, c. 149, 35 Stat. 65 [Comp. St. 1916, §§ 8657-8665]). The 
second cause of action omits me allégations respecting Interstate com- 
merce, and is the same in substance as the original pétition. 

In support of the motions to remand, plaintifïs urge, first, that the 
pétition to remove was filed too late, in that it was filed after the time 
at which by the state law and practice the défendant was required to 
plead or answer ; and; second, that inasmuch as the first cause of ac- 
tion is one under the fédéral Employers' Liability Act, and not remov- 
able, the case cannot be removed hère, even if the second cause of ac- 
tion is not under that act and is removable. 

[1, 2] I am of opinion that, on the facts above noted, the pétition 
to remove was filed in time. The filing by plaintifïs of amended péti- 
tions is an abandonment of the original pétitions, and the défendant 
was not thereafter required to answer the original pétitions. City v. 
Wiehle, 78 Ohio St. 41, 84 N. E. 425. The question then is: When 
was the défendant required to plead or answer to the amended péti- 
tion? An amended pétition may be filed as a matter of right at 
any time before the défendant has answered. G. C. § 11360. The 
défendant has the same time after such an amendment is made to 
answer as he would hâve to answer or demur to the original péti- 
tion. An amendment cannot be regarded as having been made un- 
der favor of this section, and the defendant's obligation to answer 
cannot be regarded as fixed until notice of such amendment shall be 
served upon the défendant or bis attorney. Moorman v. Schmidt, 69 
Ohio St. 328, 69 N. E. 617. The original pétition in thèse cases can- 
not, therefore, be regarded as having been amended until notice was 
served upon the défendant or his attorney. I am inclined to the opin- 
ion, but do not deem it necessary to décide the question now finally, 
that the answer day to an ainended pétition filed under this section is 
the third Saturday after the date when this notice is served. See Nein- 
inger v. State, 50 Ohio St. 394, 34 N. E. 633, 40 Am. St. Rep. 674. 

[3] The plaintiffs do not seem to hâve proceeded under this section. 
They applied to the court for leave to file an amended pétition. The 
court might then, in its discrétion, hâve fixed a time withiti which the 
défendant should demur or answer, but did not do so. The plaintiflfs, 
instead of procuring an order fixing the time to demur or answer, or 
serving notice of the amendment on the défendant or its attorney, 
which would also hâve limited the defendant's time to demUr or an- 
swer, elected to sue out a new summons on the amended pétition, 
which fixed in each case August 20, 1917, as the return day, and Sep- 
tember 8, 1917, as the answer day. The plaintiffs are bound, in my 
opinion, by this élection and method of procédure. Manifestly plain- 
tiffs couJd not hâve taken judgmént as for a default at any time earlier 
than the Bth oî September. The notice and removal pétitions were 
filed September Ist. In ray opinion, therefore, the défendant proceed- 
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ed in due time, and before the time at which it was required to demur 
or answer by the state law and practice. 

[4] lam of opinion, also, that the second eround upon which the 
motion to remand is based is not well taken. The original pétitions of 
the several plaintiffs stated a removable cause of action. I pass the 
question whether a plaintiff can by amendment deprive défendant of 
its right to remove. As respects the amended pétitions, the right to 
remove dépends on the case which the plaintiff has stated therein. The 
several plaintiffs had elected to state alternative causes of action, one 
based upon an injury said to be covered by the fédéral Employers' L,ia- 
bility Act, and theref ore not removable, and another not based there- 
on, and which is therefore removable. In the récent case of Dick v. 
Hyer, 94 Ohio St. 351, 114 N. E. 251, the Suprême Court of Ohio has 
approved the practice of stating causes of action in the alternative, 
even though but one recovery is sought. I do not décide that the sev- 
eral plaintiffs hâve stated alternative causes of action within the hold- 
ing of that case ; but they hâve in good f aith elected to state their right 
to recovery in the alternative, and are bound thereby on this motion 
to remand. 

I am of opinion that, when a plaintiff sets up two separate causes 
of action, even in the alternative, and seeking only one recovery, one 
of which causes of action is removable and the other is not removable, 
the défendant may remove the entire case to this court. It was so held 
in the following cases : Patterson v. Bucknall S. S. Lines (D. C.) 203 
Fed. 1021 ; Strother v. Union Pacific Ry. Co. (D. C.) 220 Fed, 731 ; 
Fias V. Illinois Central Ry. Co. (D. C.) 229 Fed. 319. In my opinion, 
the holding of thèse cases is based on sound reasoning. They merely 
apply the doctrine of the right to remove when a separable cause of 
action is stated, or when a case in some of its aspects in volves a ques- 
tion arising under the Constitution and laws of the United States. In 
such situations it is well settled that when a separable controversy is 
stated, of which the fédéral courts hâve jurisdiction, or when one cause 
of action is stated which involves a controversy arising under the Con- 
stitution and laws of the United States, the right to remove exists, and 
the entire case is thereby transferred to the fédéral courts. If this 
were not true, the fédéral courts would be obliged to yield the right to 
take jurisdiction whenever a part of the cause was not removable, and 
thereby the jurisdiction of the fédéral courts might oftentimes be 
ousted. See Barney v. Latham, 103 U. S. 205, 26 L. Ed. 514. 

Plaintiff relies on Ullrich v. New York, etc., R. R. Co. (D. C.) 193 
Fed. 768; Rice v. Boston, etc., R. R. Co. (D. C.) 203 Fed. 580; Jones 
V. Southern Ry. Co. (D. C.) 236 Fed. 584. Thèse cases are clearly dis- 
tinguishable and not in point... In each of them the plaintiff had elected 
to state his case in one cause of action. On the allégations and facts 
stated a cause of action was stated under the fédéral Employers' Lia- 
bility Act, and therefore not removable. It was held, and rightly, that 
thèse allégations were controlling and prevented removal, even though, 
eliminating thèse allégations, a cause of action would be stated under 
the common law or state statute. 

Thèse holdings only apply the well-recognized rule that the fédéral 
act is exclusive and controlling, and whenever the facts stated or the 



792 245 FEDERAL REPORTER 

évidence shows the plaintiff and défendant were engaged in an act of 
interstate commerce, ail rights and liabilities are controlled by the féd- 
éral Employers' Liability Act. Missouri, etc., Ry. Co. v. Wulf, 226 
U. S. 570, 33 Sup. Ct. 135, 57 L. Ed. 355, Ann. Cas. 1914B, 134;. 
Wabash R. R. Co. v. Hayes, 234 U. S. 86, 34 Sup. Ct.729, 58 L. Ed, 
1226. 

An order will be entered overruling the motion to remand in each 
case. An exception may be noted on behalf of the several plaintifïs. 



GRAND RAPIDS & I. ET. CO. v. DOYLE, Collecter. 
(District Court, W. D. Mlchlgan, S. D. March 16, 1915.) 

1. Internal Revenue <@=59' — Cobpobate Excise Tax— -Déductions rBOM In- 

coME — "Betteements Amounting to an Impeovement." 

Under Tarifif Act Aug. 5, 1909, c. 6, § 3S, .36 Stat. 11, imposing a tax on 
the net income of corporations and authorizing the déduction from the 
gross income of ail ordlnary and necessary expenses actually pald' oUt of 
Income in the maintenance and opération of the corporatlon's business 
and properties the cost of additions and betterments amounting to an 
improvement of a railroad company's property and adding to its value, 
snch as expenditures for new sidings and spur tracks, or extensions there- 
to, new stations at places where there had been no stations, etc., and the 
cost of replacing rails, bridges, cuiverts and stations with better and 
more expensive ones in excess of the cost of renewal with like klnd and 
quality could net be deducted. 

[Ed. Note. — Por other définitions, see Words and Phrases, First and 
Second Séries, Betterment.] 

2. INTKENAL REVENUE <S=>4 — EXECUTIVE INTERPRETATION. 

A rule promulgated by the Treasury Department for the guidance of 
revenue colleetors, though entltled to considération, has not great vi^eight 
in determining the proper construction of a revenue law. 

3. Internal Revenue ©=39 — Cobpokate Excise Tax — Déductions fbom In- 

come — "Opebating Expenses." 

The "operatlng expenses" of a railroad, whieh may be deducted from 
the gross Income in ascertalning the net income subject to the corporate 
excise tax, means the expensé for labor and materials which go ihto 
the actual operatlng of the road and property. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Operatlng Expenses.] 

4. Inteenal Revenue ®=»9 — Cobporate Excise Tax — Déductions from In- 

come — "Maintenance." 

The "maintenance" of the property and business of a railway eompany,. 
the cost of which is to be deducted from the gross Income in ascertalning 
the net Income subject to the excise tax, means the upkeep or preservlng 
of the condition of the property to be operated, and does not mean addi- 
tions to the equipment or property, or improvements of the former con- 
dition of the railroad. 

[Ed. Note. — Por other définitions, see Words and Phrases, Plrst and 
Second Séries, Maintenance.] 

At Eaw. Action by the Grand Rapids & Indiana Railway Company 
against Emanuel J. Doyle, CoUector. On motions for a directed ver- 
dict. Verdict directed for défendant. 
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James H. Campbell, of Grand Rapids, Midi., for plaintiff. 
Myron H. Walker, U. S. Dist. Atty., of Grand Rapids, Mich., for 
défendant. 

SESSIONS, District Judge. Counsel upon both sides hâve request- 
ed the court to direct a verdict; counsel for the plaintiff asking for 
a directed verdict in the sum of the taxes paid under protest, vsrith 
interest thereon, and counsel for the défendant asking for a directed 
verdict of no cause of action. The facts are undisputed and présent 
no controversy. Therefore the issue which is presented is purely one 
of law and for the détermination of the court and not of the jury. 

[1] By section 38 of the Tariff Act of 1909 Congress provided for 
the imposing of spécial excise taxes upon ail corporations doing busi- 
ness for profit and having capital stock represented by shares, whose 
net income exceeds the sum of $5,000 in any one year. The amount 
of the excise tax so to be laid is 1 per cent, of the net income of each 
corporation during one year in excess of the sum of $5,000. 

The statute provides that the taxable net income of every such cor- 
poration shall be ascertained and determined by making certain dé- 
ductions from the gross income of the corporation. Among other sums 
to be deducted from the gross income, in ascertaining the amount of 
the taxable net income is ail the ordinary and necessary expenses ac- 
tually paid within the year out of the net income in the maintenance 
and opération of the corporation's business and properties. This con- 
troversy arises out of that provision of the statute. The plaintiff con- 
tends that the déduction authorized by that provision of the statute 
includes such items as it has deducted from its gross ihcome for ex- 
penditures made in so-called additions and betterments to its prop- 
erty. The défendant contends that déductions for expenditures for 
additions and betterments are not authorized. 

During the years 1910, 1911, and 1912 the Grand Rapids & Indiana 
Railw^ay Company, the plaintiff, was one of the corporations in this 
district subject to the excise tax imposed by this statute. The statute 
further provides that each year every corporation subject to the tax 
shall make a return to the Commissioner of Internai Revenue, and 
that such return shall state the gross income of the corporation from 
ail sources and shall state the amounts of the varions déductions 
made from the gross income as authorized by the statute. 

The plaintiff in each of the years, and within the proper time, made 
such a return to the Commissioner of Internai Revenue. The return, 
in form at least, satisfied the requirements of the statute. Upon that 
return in each year, the Commissioner of Internai Revenue made an 
assessment and laid a tax as required by the statute. The taxes so 
laid and assessed were paid by the plaintiff. Thereafter, and after an 
investigation and an examination of the books and records of the plain- 
tiff by government agents, the Commissioner of Internai Revenue 
decided and determined that certain déductions had been made from 
the gross income of the plaintiff which were not authorized by the 
statute, and thereupon the commissioner made a new return as author- 
ized by the statute, and a new assessment, and levied a tax of 1 per 
cent, upon the new assessment. The plaintiff paid the extra taxes 
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so levied, and has brought suit to rçcover l?adt the attiount so-paid, 
the payment having" been made under prptçst. 

The items of the déductions originally made by the plaintitjf -froifl its 
gross income and determined to hâve been improper by the Commis- 
sioner of Internai Revenue .coyer various, expenditures, but ait, in 
reality, of like or similar charaeter. Those expenditures, are for 
additions and betterments to thç property, of the railway dorporation 
and include expenditures . for sidings and apur tracks. In each in- 
stance the siding or spur track whichwagrconstructed was either a new 
siding or spur track or a new extension of an old siding or spur track. 
In other words, it was an addition in eadi instance. Those sidings or 
spur tracks in most instances were what are termed "industrial sid- 
ings" or spur tracks. In other words, they were sidings put in to 
reach industrial establishments locatçd along the line of the railway 
and for the purpose of servirig patrons of the road. Other; items in- 
clude sidings which weTe placed.upon thç maiailine of the road,. and 
by the main line I donot mean the metin line of the' rôad as distin- 
guishedfrqm its branches, but! mean ;the line of the railway, main 
line and branches included, as: distinguished from sidings and spur 
tracks. Those, sidings were in some instances passing sidings, and pût 
in for the purpose of expediting the traffic of the road ; and improVing 
the traffic facilities. In other instances they were Y-tracks, put. in 
for the purpose of turning the engines and cars artd trains Of the road. 

Another item of expenditurè involved in. this côntroversy was; the 
improvement of the roadbed, including the. rails. During each of thèse 
years, 1910; 1911, and 1912, the rails upôn certain poftions of the road 
were taken up and the old rails replaced with new and heavier rails. 
Bridges and culverts were replaced with new ones of better material. 
Wooden bridges and culverts were replaced with concrète and steel 
bridges and culverts, more expensive and more valuabk. Another 
itetn of .expenditurè irj the improvement of the right of- way was the 
replacing of the gravai ballast with slag upon portions of the road. 
Another item was the improvement of frogs and switches which were 
put in either at sidings or at crossings. 

There werealso built along, the line of the railway new stations. 
Sometimes the new station was built at a place where there had been 
no station. At other times an old station building was replaced with 
a new and better and more costly building. Improvements were made 
also by the addition of a System of block signais on the southern divi- 
sion of the road. In one instance, at least, a warehouse was purchased 
and used which constituted in fact a freight house. New shops were 
built at Grand Rapids and new machinery was installed for certain 
purposes. Overhead crossings were built to separate the grades of 
crossing railroads. The telegraph and téléphone lines were, upon 
parts of the right of way, replaced, and, while the testimony is not 
very clear on that subject, the inference is that in each instance the 
old line was replaced with a better and more expensive new line. Ad- 
ditions were also made to the eqùipment of the road. In one year 150 
new freight cars were purchased. In another year 138 new cars 
were purchased. Payments were made upon contracts which had been 
entered into in years previous for the purchase of cars, the title to 
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•which had been retained by the seller; in other words, ît was a con- 
ditional sale of cars, and the purchase price of the cars was to be paid 
in yearly installments and in each of two of the years an installment 
came due and was paid, and a certain part, one-half , of the principal, 
80 paid, was put in this item of additions and betterments and de- 
ducted f rom the gross income of the railway. Certain lands were pur- 
chased for the purpose of increasing the facilities at the stations. 
That, in a gênerai way, covers the expenditures which were made. 

In ascertaining the amount which should be charged to the ordinary . 
expense account of the railway and the amount which should be placed 
in this account of additions and betterments, this practice was pur- 
sued : For example, in replacing old rails with new there was charged 
to the expense account the estimated value and cost of replacing the 
old rails with rails of the same weight, and there was charged to ad- 
ditions and betterments account the excess over and above the sum 
charged to the expense account represented by the excess weight of the 
rails. In other words, when rails were improved by putting in heavief 
rails than the old ones, the estimated cost of replacing the old rails 
with new rails of like weight was charged to expense, and the excess 
cost was charged to additions and betterments. The same was true 
of the stations which were built. If an old station was replaced with 
a new one, say an old wooden station replaced with a brick and stone 
or concrète building, the estimated expense of replacing the old build- 
ing with a new one of the same material was charged to expense, while 
the excess cost of the brick and stone building over the wooden one 
was charged to additions and betterments. The same method was pur- 
sued in making ail of the charges that are contained in this account of 
additions and betterments. 

The précise question to be determined is this: Under the statute, 
in accordance with which the excise tax was levied, are thèse so-called 
additions and betterments a part of the ordinary and necessary ex- 
penses of the maintenance and opération of the railway company's 
business and property? That question is really one of fîrst impres- 
sion. Few authorities hâve been cited by counsel upon either side. In 
f act, there are few décisions of the courts which are applicable to this 
comparatively new statute. 

Some décisions hâve been cited by counsel for the plaintiflE, but they 
hâve little or no bearing upon the question hère presented. One case 
has been cited, decided by the Suprême Court in considering the stat- 
ute authorizirig thé construction of the Union Pacific Railroad. It is 
évident that the statute there under considération by the court was 
for an entirely différent purpose than the statute hère under considér- 
ation. In the occurrence out of which that case arose, the government 
of the United States was seeking to aid and promote the building of 
a railroad to accommodate the growing western portion of this coun- 
try. In eflfect, if not in f act, the government entered into a partnership 
in the building and construction and Carly opération of that road. 
This section of the Tariff Act, whatever may be said of the other sec- 
tions, does not involve the protection or promotion of railways or 
other industrial corporations. It is purely a revenue statute, and must 
be considered from the standpoiut of revenue to be derived by the 
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government. Other cases hâve been cited which relate to early excise 
statutes. In each of the cases which hâve been cited, the court spe- 
cifically confined its décision to the statute then under considération» 
which was, in terms, différent from the présent one. Therefore we 
can dérive very little aid from those décisions. 

One case has been cited by counsel for the plaintiff which involves 
a construction of thé statUte hère under considération. That décision, 
as I read it, is in effect against the contention of the plaintiff. In that 
case an insUrance association claimed the right to deduct from its 
gross income amounts which it had expended in replacing old office 
fumiture with new. The stipulation of facts in that case specifically 
States that it was a mare renewal of the old furniture, and it is a fair 
inference that the furniture was renewed with fumiture of like kind 
and quality as the old. In this case, the cost of renewal with like 
kind and quality has been charged to expenses, and has been allowed, 
and it is only the excess cost which has been charged to the account 
of additions and betterments and been disallowed by the Commissioner 
of Internai Revenue. 

[2] On the part of the défendant, there has been cited a Treasury 
décision. While that décision, which in fact is a rule promulgated for 
the guidance of revenue collectors of the government, is entitled to- 
some considération, it is not entitled to great weight, because to make 
it controlling would be permitting a party to aJawsuit to formulate 
and détermine the rule of law by which his case should be decided. 
The party promulgating the rule contained in that Treasury décision is 
the real party défendant in this action, and, of course, courts cannot 
permit a party to a lawsuit to say what the rule of law for the décision 
shall be. 

There has also been cited the requirements of the Interstate Com- 
merce Commission relative to a uniform System of accounting, or ac- 
counts to be kept by railway companies. That rule or requirement is 
important in one respect and in only one. That rule was promulgated 
by the Interstate Commerce Commission in 1907. The act of Congress 
hère under considération was enacted in 1909, and it is to be presumed 
that Congress , knew and took into considération the System of book- 
keeping or accounting which had been required by one of the gov- 
ernment agencies, the Interstate Commerce Commission, and enacted 
this statute in view of that requirement. By the terms of that rule 
railroad companies were required to carry an account of additions 
and betterments like the account which has been carried by this plain- 
tiff, and in which thèse expenditures hâve been placed. 

So, as I say, the case is really one of first impression, and has to 
be decided from the statute itself, and not from the décisions of the 
courts of goverrmient agencies. Are thèse expenditures included in 
the "necessary expenses of the maintenance and opération of the plain- 
tiff 's railway property and business"? In my judgment, they are not. 
In each instance it is an addition to the property, and an addition to 
the value of the property of the railway company. It is an improve- 
ment of its property ; it is an extension of its property ; it is an addi- 
tion, not only to its inventory value, but to its real and actual value. 

It is a well-known fact that corporations in gênerai, both railway 
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and manufacturing companies, often use a part of their net earnings 
and income in the extension and improvement of their plants and 
property and business. Nearly every corporation of an industrial 
character does that, and in many cases industrial corporations do not 
déclare dividends for a number of years after their organization, for 
the very reason that they are extending and improving and adding to 
their property. But amounts so expended in additions are no less in- 
come than they would be if paid to the stockholder as dividends, and 
no less income or additions to the value than if the amount had been 
carried into a surplus account and placed in bank. 

Banking corporations buy office furniture and build bank buildings 
out of the surplus account which has been derived from income; 
but it is none the less an addition to the value and the capital and the 
property of the bank. Manufacturing institutions make additions to 
their factories, install new machinery, increase their equipment, and 
do ail this out of their income; but it is none the less income, and it 
none the less adds to the value and the capital and the money invested 
in the plant. Other industrial institutions take the money Ôiat is in- 
come and invest it in additions to the plants and déclare stock divi- 
dends. If the contention of the plaintiff in this case be correct, a 
prosperous manufacturing or railway company could increase its plant 
equipment and property tenfold, and still not be required to pay the 
excise tax imposed by this statute. I do not think that was the in- 
tention of Congress. I do not think that such an intention can fairly 
be inferred from the language of the statute itself . 

[3, 4] Every one knows what is usually meant by the operating 
expenses of a railroad — the payment for labor and materials which go 
into the actual operating of the road and the property. "Maintenance," 
as used in this statute, fairly means the upkeep or preserving of the 
condition of the property to be operated, and does not mean additions 
to the equipment or property, or improvements of former condition 
of the railroad. 

It follows that the déductions originally made by this plaintiff in its 
return of its gross income were improperly made, and that the excess 
tax assessed by the Commissioner of Internai Revenue upon the 
amount represented by thèse additions and betterments was properly 
assessed, and the plaintiff is not entitled to recover back the taxes 
which it has paid. 

Your verdict will bc in favor of the défendant. 
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Ex parte HUTFLIS. 
(District Court, W. D. New York. October 19, 1907.) 

1. Armt and Navt ®=5(20— Compulsort Sebvice and Dbafts — Eeview or 

Peoceedinos bt Courts. 

Sélective Draft Act May 18, 1917, § 4, provldlng for the création and 
establishment of boards to détermine ail questions of exemption, and ail 
questions of, or ail claims for, excludlng or dlscharging individuals or 
classes of individuals from the draft, créâtes independent trlbunals for 
carrying out the provisions of the act, without glving any right to the civil 
courts to exorcise supervisory power over their décisions, or to correct any 
errors that they may commit. 

2. Armt and Navt iS=>20 — Oompulsoet Service and Dbafts — ^Exemptions. 

Under Sélective Draft Act, § 2, provldlng that the draft shall be based 
upon liaMlity to military service of ail maie cltizens or maie persons, 
not ia.lîen enemies, vcho hâve declared their intention to become cltizens, 
between certain âges ; section 4, provldlng for the exclusion or discharge 
of certain specified classes of persons, and creatlng boards to détermine ail 
questions of exemption ; and section 5, provldlng for the registration of 
ail maie persons between the âges of 21 and 30, and declaring thiat ail 
persons reglstered shall be subject to draft, unless exempted or excused 
as provided in that act — though allens who hâve not appUed for citizen- 
shlp are not liable to military duty, yet they are not automatically ex- 
empted, but must claim exemption in order to be excused. 

8. Armt and Navt <S=20— Compulsobt Service and DBArrs — Right to 
Hearing. 

Proceédings on an allen's clalm for exemption under the Sélective Draft 
Act are analogous to proceédings before a board of immigration, and the 
applicants hâve an imquestionabie right to a fair hearing. 

4. Habeas Corpus iSx=>16 — Détention bt Military Authobities — Oompul- 
soet Service and Dbafts. 

While the action of a local or district board In passing on a claim for 
exemption under the Sélective Draft Act cannot be reviewed as of right 
by a writ of habeas corpus, such remedy wiU not be denled, where the 
board has abused its power or exerclsed It arbitrarily. 

Pétition by Mathias Hutflis for a writ of Kabeas corpus. Jurisdic- 
tion retained, pending an application to the Ad jutant General. 

Irving M. Weiss, of Buiïalo, N. Y., for petitioner. 
Stephen T. Lockwood, of Buffalo, N. Y., for respondent. 

HAZEL, District Judge. Section 2 of the Sélective Draft Act, 
so called, in so far as material to a détermination of the question here- 
in involved, reads as foUows: 

"Such draft as herein provided shall be based upon liabillty to military 
service of ail maie cltizens or maie persons not alien enemies who hâve de- 
clared their Intention to become cltizens, between the âges of twenty-one and 
thirty years, both inclusive, and shall take place and be malntained under 
such régulations as the Président may preseribe not Inconsistent with the 
terms of this act" 

Section 4 provides for the exclusion or discharge from the sélective 
draft of certain specified classes of persons from among those liable 
to the draft, and for the création and establishment by the Président 

■^saFor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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of local and district boards, the local boards being empowered to 
hear and détermine (subject to review by district boards)' — 

"ail questions of exemption under this Act, and ail questions of or clalms for 
including or discharging individuals or classes of indlvlduals from the sélec- 
tive draft, which shall be made under rules and régulations prescribed by the 
Président" 

Section 5 providing for registration déclares that ail persons regis- 
tered — 

"shali be and remain subject to draft into the forces hereby authorized, un- 
less exempted or excused therefrom as in the act provided. 

[1] Thèse provisions are not in conflict with one another. When 
read together, they clearly and definitely indicate that Congress, though 
not contemplating that nondeclarant aliens, not alien enemies, between 
the âges of 21 and 31, should be liable for military service, did intend 
to make them subject to the draft, and exemption dépendent upon 
compliance with the adopted rules and régulations, which hâve the 
force of law. It was clearly the intention of Congress to create inde- 
pendent tribunals for carrying out the provisions of the act— ^tribunals, 
the powers and duties of which relate specifically to commandeering 
the military forces of the United States — without giving any right to 
the civil courts to exercise supervisory power over their décisions or to 
correct any errors that they may commit. 

[2] I cannot agrée with the contention that the act automatically 
exempts nondeclarant aliens because of the information required of 
them at the time of registration. Force must be given to the phrase 
in section 5, "unless exempted or excused therefrom, as in this act 
provided." A man may be subject to jury duty, and yet not liable ta 
serve as a juror because of his exemption or immunity from serving; 
but he is nevertheless required to claim exemption. Applying that 
rule to this situation, the relator, though clearly not liable or exposed 
to military duty on account of his alienage and failure to apply for 
citizenship, is nevertheless required to claim exemption, if he wishes 
to be excused from serving in the army. 

The relator claims, inter alla, that the writ should be allowed on the 
ground that through ignorance his claim to exemption was not filed; 
that he has had no hearing; that he was misled by a member of the 
board, though unintentionally, as to the method of filing his claim for 
exemption; that he was unfamiliar with the provisions of the act, 
was unable to read or write English, and was uninformed as to the 
rules and régulations printed on the notice requiring claims for exemp- 
tion to be filed or submitted on or before the seventh day following its 
mailing ; that he did not know of the provision requiring affidavits in 
support of a claim for exemption to be furnished within 10 days after 
filing the claim; and that on learning that he had been accepted he 
applied to the local board for a form upon which to file his claim foi- 
exemption, and was given by mistake an appeal blank, upon which he 
specified that he was a nondeclarant alien, but which the district 
board disregarded. 
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[3^ 4] In this situation the questions are whether the relator has 
waived the privilège of asserting his claim for exemption, and whether 
the certificate of the local board accepting him for military service, 
resulting in his subséquent arrest as a déserter for disobeying an order 
of entrainment for the army mobilization camp, is final and conclu- 
sive. It seems to me, under the circumstances, that waiver is of 
doubtful application, for at no time did the relator intend to relinquish 
any rights. His ignorance and illiteracy are matters that the local 
board may properly consider in reopening his case. Proceedings under 
this act are analogous to proceedings before the board of immigration, 
wherein aliens hâve the unquestionable right to a fair hearing to dé- 
termine their status and right to remain in the United States; but in 
this case the relator has had no hearing whatever, his évidence is not 
in, and his right to exemption has not been passed upon. The relator, 
c-laiming to be a subject of Austria and a nondeclarant alien, if his 
claim were true, would be in the exemption class. While the action 
of the local or district board cannot be reviewed as of right by a writ 
of habeas corpus, such remedy would not be denied, where a board had 
abused its power or exercised it arbitrarily. 

The contention that the relator is deprived of his treaty rights under 
the most favored nation clause in the treaty existing between the 
United States and Austria-Hungary is untenable. Assuming, but not 
deciding, that such clause applies to subjects of Austria, our treaty 
with Switzerland (1850), providing substantially that citizens of either 
country domiciled in the other shall be free from personal mili- 
tary service (11 Stat. 589), is believed not inconsistent with the Sélec- 
tive Draft Act; for, as heretofore pointed out, section 2 by implica- 
tion excepts aliens who are merely denizens of the United States, only 
requiring them to file a claim to exemption in accordance with the 
rules and régulations prescribed by the Président. Moreover, exemp- 
tion because of treaty rights is not mentioned in the act under dis- 
cussion, section 14 of which suspends ail laws in conflict therewith. 

It is questioned whether this court should interfère in behalf of the 
relator in view of his induction into the military service ; but as it has 
come to my attention that Provost Marshal General Crowder has re- 
çently promulgated a rule (see Officiai Bulletin, October 16, 1917, p. 
12) for reopening cases where registrants, through their nonculpable 
ignorance, hâve been reported for military duty and sent to mobiliza- 
tion camps, for the purpose of determining whether they should be 
exempted or excused from military service, it will probably be sufïî- 
cient for the court to suggest such procédure herein. Hence, without 
making the writ absolute at this time, but retaining jurisdiction, I 
will allow 10 days for application to the Adjutant General for permis- 
sion to reopen the case before the local board under the above rule, and 
for the relator to file his claim for exemption and afïîdavits in support 
thereof. 

So ordered. 
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f Ex parte BLACKINGTON, 

(District Court, D, Massachusetts. October 17, 1917.) 

No. 1576. 

ÀBMT AND Navt <S=18 — Enustment — Validitt — MbdiOai, Ohticees. 

A person enlistlng in the National Guard, and subsequently drafted into 
tlie fédéral service, is not entltled to be dlscharged, because he was below 
the height prescribed by the army régulations and was not physically fit 
for military service, but was passed by the médical examiner, acting as 
recrulting oflRcer, because of personal bias and hostillty toward the 
applicant, as voiuntary enlistment rests on a contract, in making which 
the parties deal at arm's length, and nelther occuples a flduclary position 
towards the other, and recrulting offlcers and médical examinera act sole- 
ly for the state or the TJnlted States, and owe no duty to the applicant 
to décide fairly. There was no évidence that the fédéral médical offlcers 
who examined the petltloner after the National Guard was dràftèd into 
the fédéral service acted improperly. Discharge refused. 

Pétition by Cari A. Blackington, for a writ of habeas corpus. Pé- 
tition dismissed, and writ dischar.ged. 

Harvey D. Eaton, of Waterville, Me., and Ropes, Gray, Boyden & 
Perkins, of Boston, Mass., for petitioner. 
The United States Attorney, for respiondent. 

MORTON, District Judge. Habeas corpus to secure discharge 
from the United States Army. The writ issued, and theré was a 
hearing in open court upon the right to discharge. Such évidence as 
the petitioner desired to ofïer was Heard. At the conclusion of it, the 
respondent orally suggested thaf'ho cause had been shown justifying 
the petitioner's release frpm military service, and moved that the 
writ be discharged and the petitioner remanded. The motion was 
heard without requiring the respondent to rest; and the question 
now is whether, upon the petitioner's own évidence, he is entitled to 
the relief sought. 

The facts, as claimed by the petitioner, are as follows: The pe- 
titioner is a mèmber of the bar, residing in Waterville, Mè., and be- 
fore his enlistment was actively engaged in the praCtice of his pro- 
fession. When he was about thrèë years old his head was kicked 
or stepped on by a horse, and the calk in the shoe punctured both 
the outer and inner plates of his skull. Trephining was donc, and a 
pièce of the skull about half an inch in diameter was removed. No 
plate was inserted, and the wound so made is at présent closéd only 
by skin and flesh, and tb some extent by new bone, which has grown 
in around the edges. It is in the front part of the left temple, near 
the outer corner of the eye, and represents an obvious indentation, 
which is at once apparent to anybody looking at that side of the 
petitioner's face. Through the opening in the skull the pulsation of 
the blood vessels in the brain can be felt. The petitioner's height 
is 5 feet 3 inches. 



4=s>for other cases see came topic & KEY-NUMBER in ail Ke7-Numbered DlgesU & Indexes 
245 F.— 51 



802 245 FEDERAt,: RBPOUXBB 

On June 29, 1917, the petitioner enlisted as a private in Battery E, 
First Maine Heavy Field Artillery; which at that time Vas part of 
the National .Guard. It wa,s then known that the National Guard 
would shortly be called into the fédéral service, and the petitioner 
enlisted with that expectation. The. médical officer who examined 
and accepted him for service «ras Dr. J. G. Tpwne, who was then an 
officer of the Maine Natiqnar Guard. ^^bpû;* ^ y^^r previous Mr. 
Blackington 'had had occasion in the course of his business to collect 
a debt from.Dr. Towne's sister. Mr. Blackington does not appear to 
havé donc ariything improper, or even out of the ordinary, in con- 
nection with ;the matter. Pr. Towne, howeverr conceived a violent 
animosity toward him, and said ;that he would get even with Black- 
ington for -annûying his sister; that he understood that Blackington 
was going'tô enlist in the Heayy, Artillery, aîidi if Blackington did, 
he;(Towjne) would pass,hina if Blackington cou,ld nqt see beyond the 
end of his nose; and that he (Towne) would sée to it that Blacking- 
ton was passed by the fédéral médical examiner, etc. 

The afmy régulations require that recriiîts for the arm çf the 
service into which Mr. Blackington was ■ enlisted should be not les.s 
than 5 feet 4 inches in height, and the statu te itself requires them 
to be "efïective and able-bodied men.", R. S^ §1116 (Comp: St. 1916, 
§ 1884). Thèse requirements. weré known to Dr. Towne. He re- 
ported the petitioner's height as 5 feet 4i4 inches. The régulations 
also proyide that "depressed fractures of :the skull, partiçularly those 
oï the motor rçgiori, usually cause rejection." This, too, was known 
to Dr. Towne; but he made no tneritiôh of thé petitioner's head in- 
jury and paid no attention to it, éxçept to press on it ^yith his finger 
and inquire if the pressure càused p4in. The petition,er was accepted 
for enlistment by Dr. Towne as '')k.e'crùiting Officer." 

Within a day or two aftçr the ehlistrnent became complète, the 
petitioner consulted two other doctprs upon the question whether 
he could .safely perform milifary duty, especially near câtinon in ac- 
tion, and was informed that he coula not. From that time, he cori- 
sistently endeavored to obtain his discharge from the service, but 
without success. The Maine régiment in which he originally en- 
listed was drafted into the Upited States Army on Atigust 5th. 
Thereafter be was examined by t'hé, fédéral médical officers, and was 
accepted by them. Nothing whatever.appears which casts any sus- 
picion on the fairness of their examinatiori, unless the remark by Dr. 
Towne, above quoted, be so regarded. No direct évidence was of- 
fered by the petitioner that his présent physical coiidition is such 
that military service will cause .more injury or hardship to him than 
to the averagé man. The single physician who testifieds Dr. Hardy, 
expressed no opinion as to the petitiqiier's ability to do military work. 

I saw no reason to reject as manifestly untruthful the testimony of 
the, petitioner's witnesses as to Dr. Towne's statements; and he 
certainly reported the petitioner as being of the required height, 
when in fact the petitioner is an incli below it. Upon thé =pe,titioner's 
testimony a prima facie case is made that Dr. Towne was actuàted 
by bias and hostility against him. If Dr. Towne was under any ob- 
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ligatîon to the petitioner to décide fairly the question whether the 
petitioner's height and physical ability to perforai military service 
in heavy artillery were those, called for by statute and army régula- 
tions, such obligation, upon the petitioner's évidence, was not met. 

My attention bas been called to nothing in the statutés or régula- 
tions imposing any such duty or obligation on the recruiting officer, 
and in my opinion none is created by implication of law. Voluntary 
enlistment rests on a contract between the tecruit and the govern- 
ment. Tîie contract is based on his offer of service and the accept- 
ance of it by the military authorities. In making it, the parties deal 
at arm's length; neither occupies a fiduciary position towards thé 
other; each looks out for his (or its) own interest. Whether the 
contract is binding is determined by the principles of law applicable 
to contracts generally. Duress, fraud, misrepresentation, àvoid a 
contract of enlistment, as they would any other contract. In re Grimt- 
ley, 137 U. S. 147, 11 Sup. Ct. 54, 34 L. Ed. 636. 

The recruiting ofificer, or the médical examiner, acts solely for the 
State or for the United States. The purpose of the examination is 
not to give to the applicant assurance that he is physically fit for 
military service, but only to prévent undesirable men frôm getting 
into the army, where their présence would cause diffîculty and ex- 
pense. United States v. Cottingham, 1 Rob. (40 Va.) 615, 40 Am. 
Dec. 710. So, too, the army régulations governing recruiting are 
established for the good of the service, and may be waived by the 
military authorities. Such action is not a good ground of complaint 
by an applicant, not of the prescribed height, whose ofïer of service 
was nevertheless accepted. As to the efïectiveness and bodily sound- 
ness, the army has the right to fix its own standards — if not abso- 
lutely, at least within much wider limits than are approached in this 
case. If Dr. Towne, in violation of his duty as an officer, accepted 
an unfit man, that was a matter for which he might be called to ac- 
count by his military superiors; but it^was nothing tjiat a recruit 
passed by him could take advantage of, whether such action was in- 
spired by personal bostility, or was the resuit of mei-e négligence. 

In his application' for enlistrriëht Mr. Blackingtofi' stated that he 
wàs "physically qualified to perform the duties of an able-bodied 
soldier." It does not appear that he then believed this statement 
to be untrue, or ha*d any suspicion that his old injury was likely to 
interfère with military service. The possibility that it might do so 
seems not to hâve been suggested to him until after his enlistment. 
Cases in which enlistment was procuted by intentionàl misrepre- 
sentation oïj'the pâft of the applicant- — sêe Ex parte Dunakin(D. C.) 
202 Fed. 290; United States, v. Gibbon (C. C.) 24 Fed. 135— seem 
to me not applicable, Eut for the reasons stated I am' of opinion 
that, on his owri évidence the . petitioner is not entitled to be dis- 
charged. 

An order may be entered, dismissing the pétition, discharging the 
writ, and remanding the petitioner. 
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In re MAAGET. 
(District Court, S. D. New York. June 20, 1911.) 

1. BANKRrrPTCX '©=>407(5)— DiSCHABGE — GK0UND3 FOE DeNIAL — FalSE FiNAK- 

CIAL StaTEMENT. 

A bankrupt's wrltten stateraent 6i his flnancial condition, from which 
liabiUties are omittêd, oannot be defended on the'ground that assets were 
also omittéd, and that the balance was therefore substantially correct, as 
a merchant Is concerned, not only with the net surplus, but with Its pro- 
portion to the Uabilitles. 

2. BANKEtrPTCY ®=»407(5)— DiscHAKGE — Grounds fob Denial — False Finan- 

cial Statement. 

■ A bankrupt'è omission of obligations frorù a statement of hls flnanclal 
condition was- not excusable, though he thought It would do no harm to 
omit thejn. 

8. Pankeuptcy ^=>414(1) — Peoceedings foe Disohaege — Mattees to be 
Feoved. 

To defeat a discharge on thè ground that a bankrupt omitted obliga- 
tions from a flnanèial statement made by him, it is necessary to show 
either expressly or impliedly, that he knew the obligations exlsted and 
could be enforced agalnst him,.; 

4. Bankeufiçt cg=9414(3) — Peoceedinos ïob Dischaeobt-Sufficiency of Evi- 
dence. . , ^. . ., ■ . 

Where a bankrupt, chargea with omlttlng Uabilitles from a statement 
of hls flnanclal condition, clalmed thKt it was agreed with the sellerg 
of goodsthat they should not be counted agalnst his Une of crédit while 
they remained in a warehouse, but It ;^pfieariBd that, after a l)alance of 
the bankrupt's books had beej) struc]£, the Inivolees' therefor were entered 
on thé books, wlthout regarà to thé dates of dellvery f roin the ware- 
house, the facts indlcated a désiré tô kéép them oïï of the books until the 
balance was taken, and that this scheme was deVlsed by the bankrupt, 
who alone had any possible purpôse to accomplish thereby, though he 
claimed that he was personally Ignoiant of wbat the bookkeepep did. 

In Bankruptcy. In the mattef oî i. H. Maaget, bankrupt. On ap- 
plication for a 'discharge. Dischai'4'é denied. 

See, also, 173 Fed. 232 ; 179 'Fèd.' fOÏS^, 102 C\ C. 'A. 664. 

Marks & Marks, of New York City,, for bankrupt. 

Robert P. LfCvig, of New Youk City, for objectmg créditer g. ^ 

Ralph Wo^fj of New York City, for objecting crejiitor American 
Woolen Co. of New York. , i;, !■ 

Myers & Goldsmith, of New Xprk City, foi" objecting creditors Boess- 
neck, Broesel & Co. and Fred Butterfield & Co. 

LEARNEp HÀND, District Judge. [1] I certâînly cannot agrée 
with the proposition that a bankrupt or any one^^ else may défend a 
written statement of his financiaî; condition, rner'ely by showing that 
the balance îs sùbstaritially correct, iior does it appear that the learned 
master so thought. It heeds no argûnient to show- that a financial state- 
ment, showing assets of $107,000 ârid liabilities of $63,000, is not a 
correct statement of a busines^s in which the, assets are $157,0Q0, and 
thè liabilities $113,000, any more than, to put extrême cases, it would 
be a correct statement of a business in which the assets were $57,000 
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and the liabilities $13,000, or the assets $1,157,000 and the liabilities 
$1,113,000. Still in each case the surplus is the same. A marchant is 
concerned, not only with the net surplus, but with its proportion to the 
liabilities, and everybody knovvs that who knows anything about finan- 
cial statements, personal or corporate. 

[2,3] Therefore the question cornes down to this: Did the bank- 
rupt know that thèse omitted obligations were actual obligations on 
April 27, 1907. If he did, it is not commercially tolerable that he ' 
should omit them, even though he thought that it would do no harm. 
Nothing will more quickly destroy confidence in commercial dealings 
than to justify the statement of a merchant materially false, which 
professes fully to disclose the facts, because the merchant thought 
the omissions made no différence. By offering any statement at ail, 
he assumes the rôle of candor, in which he must be throughout con- 
sistent ; nor can he, by casuistical réservations, suppress a part out of 
what is given for the whole truth. Ail that it is necessary to show is 
that he knew that the obligations existed and that they could be en- 
forced against him. That much, however, it is necessary to show, ei- 
ther expressly or implicitly ; otherwise, the proof of fraudulent intent 
would fail, scienter being a part of the case. 

[4] While the bankrupt probably had no accurate knowledge of the 
exact extent of his liabilities, it is, of ceurse, wholly incredible that he 
should hâve been ignorant of liabilities nearly equal in amount to ail 
those which he put in his statements. A number of the invoices were 
receipted for in his own hand, and for the rest it is impossible to be- 
lieve that his acquaintance with his own affairs would hâve permitted 
ignorance of any such amount of receipts as are hère involved. It is, 
moreover, only just to the bankrupt to say that he professés nothing 
of the kind, but takes the position that while the goods were held at 
the spongers, or at the warehouse, the understanding was that he should 
be under no liability. It was, of course, possible that he should hâve 
80 understood his commercial relations, and that there should hâve 
been in fact an agreement of that kind, although it was of somewhat 
unusual character ; but his testimony hardly goes far enough to meet 
the case. What he says is that it was agreed that while the goods re- 
mained in warehouse the indebtedness for purchase price should not 
be counted upon the crédit which should be allowed to him ; that is, 
against his "Hne of crédit" with the varions houses with whom he 
dealt. Assuming such an agreement to hâve been made, the resuit 
would not be to change his liability for the goods in law, of which 
there was the usual commercial évidence, but only to extend the amount 
of the crédit allowed him. That the sellers might hâve agreed to this 
is also quite obvious, if they, by a control over the merchandise, had 
security for the indebtedness incurred through the sales. The most 
reasonable interprétation to be put upon his testimony is that he claims 
such an agreement to hâve been made with the sellers. 

While such an agreement did not in fact change his liabilities in law, 
or the necessity of a statement of the facts, it is perhaps possible that 
he might hâve honestly supposed that they were no obligations at ail, 
and that he might hâve omitted them for that reason. That belief is, 



806 245 FEDERAL REtORTEK 

however, hardly consistent with the entry of them, in his books of 
account, as liabilities, without any comment, and especially with the 
précise time of entry of thèse particular bills. His position is that he, 
did not regard the bills as liabilities until the "redelivery," as he calls 
it, f rom the warehouse, at the time wheti he wanted to begin work on 
them, or at least to put them in his own factory. That position would 
certainly hâve much support, had the entries been made of thèse lia- 
bilities only upon the dates when the "redeliveries" occurred ; but they 
hâve no relation whatever to those dates. The books, indeed, show a 
great deal of the attitude of mind of the bookkeeper who kept them. 
The invoices were not entered at ail until after the balance was struck 
of April 27th, although they had been received for a number of months 
before. Clearly the excuse of the bankrupt that they were not enter- 
ed because of the haste of stock taking' is ad captandum. As soon, 
or substantially as soon, as the balance was struck, thèse invoices were 
entered, $57,966.08 during the month of May alone, of which at least 
$50,000 were for receipts prior to April 27th. The bookkeeper did 
not think that thèse constituted an indebtedness only on "redelivery" ; 
that much is beyond dispute. Moreover, he did think that in May 
they constituted an indebtedness, else he would not hâve entered them 
as such, for men do not put into their ledgers unperformed contracts. 
Had anything happened between the date of the invoices' receipt and 
the entry? Nothing but the striking of a balance from the books ; cer- 
tainly nothing which any sane man could suppose had the faintest re- 
lation to the existence of any indebtedness. Whoever controUed the 
books, therefore, certainly regarded the receipts as constituting an im- 
médiate liability, but wished for some reason to keep them olï the 
books until the balance could be taken ofï without them. Consequently 
the bookkeeper, at least, had the requisite knowledge of the character 
of thèse transactions. 

How of the bankrupt? He answers by saying that, whatever his 
bookkeeper may hâve done, at least he was personally ignorant of it, 
which is manif estly incredible, if my inf erences from the books hither- 
to hâve been correct. Even assuming the unlikelihood of such un- 
f amiliarity with his own books as this présupposes, no bookkeeper with- 
out instructions would hâve had the least conceivable incentive for 
any such conduct as thèse books show. There being no reasonable 
explanation but a désire by somebody to keep out of the books what 
were recognized as obligations, we must suppose him to hâve devised it 
who alone had any possible purpose to accomplish. Certainly Fink 
could hâve gained nothing. Unless we are to take the bankrupt's story 
quite naively, we must suppose that he directed that the obligations 
should be suppressed, because he did not wish the fuUextent of his 
commitments to become known. 

I cannot accept the report upon this spécification, and I find that it 
is proved. It will not, therefore, be necessary to consider the others. 

Discharge denied. 
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In re KERNER. 

Ex parte GREFF & CO. 

(District Court, S. D. New York. October 9, 1917.) 

BANKErrPTCT ©=3384 — Composition — FÂlse Financial Statemknt bt Bank- 

EUPT, 

Where a bankrupt, who issued a financlal statement in January, omltted 
from his list of assets goods purchased for the spring trade, and omitted 
from the list of his liabilitles debts incurred by the purchase of such 
goods, his ofCer of composition must be denied, despite his claim that it 
was customary in the trade to omit from the financlal statement such 
assets and liabilities. 

In Bankruptcy. In the matter of the bankruptcy of William Kern- 
er. The bankrupt ofïered composition. On objections by Greff & Co., 
the master reported against the composition offered. On motion to 
confirm the report. Report confirmed. 

Motion to conflrm a ruaster's report against a composition in bankruptcy. 
The master found, and it is not denied, that the bankrupt made a written 
statement of his financlal condition upon which he obtained goods. Thls state- 
ment was true, except that it omltted merchandise debts of ?6,000 from the 
liabilitles, and from the assets the merchandise for which those debts were 
incurred, ail of which he still retained. The bankrupt's excuse Is that ail 
the merchandise was purchased for the next spring's trade, and that he did 
not therefore suppose he need put the debts into a statement of his existlng 
financlal condition at the tlme (January 8th), when he issued the statement. 
He also attempted to show that such a practice obtained under the custom of 
that trade, but the master excluded the proof. 

Charles H. Broas, of New York City, for objecting créditer. 
Lester M. Friedman, of New York City, for bankrupt. 

LEARNED HAND, District Judge (after stating the facts as 
above). This case falls directly under my ruling in Re Maaget, 245 
Fed. 804, and I shall follow it, unless it appears that it has been over- 
ruled in Re Rosenthal, 231 Fed. 449, 145 C. C. A. 443. The opinion 
in that case does not pass upon the point, and I bave no means of 
determining whether it was raised on the appeal. In any event the 
opinion below does not diverge from In re Maaget, but quotes it with 
approval, and the case has the distinguishing point that the bankrupt, 
who could not read or write, may well hâve supposed the statement 
to bave been true. I cannot fînd that any court has decided that, 
where a bankrupt deliberately chooses to omit a liability for the pur- 
chase price of goods still on hand, he has made a true financlal state- 
ment. Scienter is, of course, a necessary élément in the charge, and 
it would be a défense to show that the bankrupt, however erroneously, 
supposed that the liability did not in fact exist. 

Nothing of the sort is suggested hère ; the most that by implication 
can be said to be shown is that he supposed that he need not put the 
liability into the statement, because a custom exists in the trade to 
exclude any such. But, while the bankrupt's error touching the ex- 
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istence of the liability would make the statement honest and excuse 
a mère mistake, his error as to his obligation to make a true state- 
ment is irrelevant. His duty is to speak the truth, so far as he knows 
it, and no mistake as to the scope of that duty affects the légal con- 
séquences of his omission. Like any other duty, the law imposes it 
upon him at his risk. The test is honesty in the statement, not in the 
belief that an honest statement is necessary. It would be as intolérable 
as it is anomalOus to allow men to make financial statements which 
they know to be f aise, on the plea that they supposed the récipient was 
not entitled to honest ones. 

Report confirmed; confirmation of composition denied. It would 
be satisfactory if a ruling upon the point could be obtained from the 
Circuit Court of Appeals. 



In re BASH et al. 

(District Court, E. D. Pennsylrania. Noveniber 1, 1917.) 

No. 5694. 

Bankruptcy '©=9323 — Claims — Amount — "Sectjred Creditor." 

Under Bankmptcy Act July 1, 1898, e. 541, § 57e, 30 Stat. 580 (Comp. 
St. 1916, § 9641), providing that claims of secured creditors may be al- 
lowed to enable them to partlcipate in eredltors' meetings, but for sucb 
sums only as seem to be owing over and above the value of the securitles, 
section 57h, providing that the value of securitles held by secured credi- 
tors shall be determined, and the amount credited upon such çlaims, and 
a dlvldend pald only on the unpald balance, and section 1, subsec. 23 
(Comp. St. 1916, I 9585), deflnlng "secured creditor" as Includlng a credi- 
tor who bas security for his debt upon the property of the bankrupt of a 
nature to be assignable thereunder, or ownlng sucb a debt for Which 
some person secondarily llable has such security, a créditer, holding col- 
latéral security upon which it has realized, is only entitled to a dlvldend 
on the balance of its claim, though it had no notice that the collatéral was 
the property of the bankrupt. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Secured Créditer.] 

In BankruptCy. In the matter of Louis Bash and others, individ- 
ually and trading as M. H. Bash Sons, bankrupts. On pétition by 
the Colonial Trust Company for review of an order of a spécial réf- 
érée. Order affirmed, and pétition dismissed. 

James B. Lichtenberger, of Philadelphia, Pa., for petitioner. 
Edwin Fischer and Alfred Aarons, both of Philadelphia, Pa., for 
alleged bankrupts. 

THOMPSON, District Judge. The Colonial Trust Company, on 
May 17, 1916, filed its proof of , debt in the sum of $4,967.42, based 
upon two notes of M. H. Bash Sons to order of Louis Bash and in- 
dorsed by him, one dated October 20, 1915, for $1,200, and one dated 
January 17, 1916, for $1,500, and two collatéral notes of the Alaska 
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Fur Company, signed by I/juis Bash, as président, to the order of the 
Colonial Trust Company, one dated December 2, 1915, for $750, in- 
dorsed by M. H. Bash Sons, with 5 shares of Bank of Commerce stock 
as collatéral, and one dated January 19, 1916, for $1,600, indorsed 
by Louis Bash, with $2,000 United States Steel Corporation 5's as col- 
latéral. 

The notes not being paid at maturity, the Bank of Commerce stock 
was sold by the Colonial Trust Company for $572.55, and the United 
States Steel Corporation bonds for $2,103.18. The Colonial Trust 
Company claimed that it was entitled to participate in dividends to 
creditors upon the fuU amount of its claim, without déduction of the 
proceeds of the collatéral. The spécial référée allowed the claim only 
for the balance due after deducting the amount of the proceeds as the 
value of the security. The ruling was based upon section 57, subsec- 
tions "e" and "h," of the Bankruptcy Act (Comp. St. 1916, § 9641), 
providing as follows: 

"e. Claims of secured creditors and those who hâve prlorlty may be allowed 
to enable sueh creditors to participate In the proceedlngs at creditors' meetings 
hcld prlor to the détermination of the value of their securitles or prlorities, 
but shall be allowed for such sums only as to the courts seem to be owing over 
and above the value of their securities or prlorities." 

"h. The value of securitles held by secured creditors shall be determlned by 
converting the same into money according to the terms of the agreement 
pursuant to which such securitles were delivered to such creditors or by 
such creditors and the trustée, by agreement, arbltration, compromise, or litl- 
gatlon, as the court may direct, and the amount of such value shall be credlted 
upon such claims, and a dividend shall be paid only on the unpald balance." 

The spécial référée found as a fact that the 5 shares of Bank of 
Commerce stock and the $2,000 United States Steel Corporation 5's 
were both the personal property of L,ouis Bash, and that, inasmuch 
as the collatéral was owned by the bankrupt, the provisions of section 
57, subsections "e" and "h," applied. The circumstances under which 
the Colonial Trust Company made the loans upon the notes were as 
follows : 

Louis Bash was président of the Alaska Fur Company. He called 
upon the officers of the Colonial Trust Company and requested a loan 
to the Alaska Fur Company of $750. It was agreed that the loan be 
made, provided Bash deposited sufficient collatéral. He ofïered as 
collatéral 5 shares of the Bank of Commerce. The stock stood in the 
name of M. H. Bash Sons, and the certificate was delivered to the 
trust Company, transferred in blank over the firm's signature. The 
loan of $1,600 was made under substantially the same circumstances, 
except that the 2,000 United States Steel Corporation 5's were un- 
registered bonds, without anything upon them to indicate to whom 
they belonged. 

The pétition for review of the order of the référée, requiring the 
proceeds of the petitioner's collatéral to be deducted from the amount 
of its claim before allowance, is based upon the alleged fact that the 
petitioner, in acquiring the collatéral, acquired it as the property of 
the Alaska Fur Company, and not as that of Louis Bash, or M. H. 
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Bash Sons, the baxikrupts. The spécial référée has based his con- 
clusion upon the finding that the circumstances in connection with 
the delivery of the collatéral were such as to put the petitioner upon 
inquiry as to the real ownership of the collatéral. While I am of the 
opinion that the référée erred în so finding (Wood v. Smith, 92 Pa. 
379, 37 Am. Rep. 694; Burton's Appeal, 93 Pa. 214), he was clearly 
right in his conclusion that the Colonial Trust Company could only 
prove for the amount of its debt after déduction of the amount received 
upon the collatéral. The question whether the petitioner is a secured 
créditer is determined by the définition of that term in section 1, sub- 
section 23, of the Bankruptcy Act (Comp, St. 1916, § 9585), as foUows : 

" 'Secured creditor* shall Include a credltor who has security for his debt 
upon the property of the bankrupt of a nature to be assignable under this act, 
or who owns such a debt for whlch some Indorser, surety, or other persons 
secondarily liable for the bankrupt has such security upon the bankrupt's 
assets." 

If the fact that the petitioner held the collatéral for valuable con- 
sidération without notice of the bankrupts'- title was set up in support 
of its right to hold or sell the collatéral, it would be material. But it 
has realized upon its collatéral, and hàs presented its claim in a court 
of bankniptcy, Its rights to recover are therefore governed exclusive- 
ly by the bankruptcy law, which is intended to prevent a creditor whose 
claim is secured by the property of the bankrupt f rom recovering out 
of the estate in bankruptcy, except as a gênerai creditor for the unse- 
cured balance of its claim. The language of the act is plain, and makes 
no exception in favpr of a secured creditor without notice that the 
security is the property of the bankrupt. 

The order of the spécial référée is affirmed, and the pétition for 
review dismissed. 
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COLLINS V. ERIB R. CO. 

(District Court, W. D. New York. July 18, 1917.) 

No. 123T. 

1. Masteb and Sebvant <S=s>256(1) — Actions fob Injuries— Sufbtciknot oï 

COMFr,AINT. 

In an employé's action for injuries, wliere the complaint alleged tliat 
lie was a towerman, and was required to pump water by means of a 
gasoline engine into a water tank for use of locomotive englues engagea in 
Interstate commerce, It might be Inferred, as agalnst a demurrer, that 
the water was being pumped into the tank for the immédiate use of loco- 
motives engaged in such commerce, and that such use was not dépendent 
upon any remote possiWlities. 

2. CoMMEBCE (g=27(5) — "Intebstate Comuekce" — Sebviceb or Employés. 

A railway employé, pumping water into a tank for the use of locomo- 
tive engines engaged in Interstate commerce, is engaged in such commerce, 
or in work so closely connected therewlth as to be a part thereof, where 
the water Is being so pumped for the immédiate use of locomotives en- 
gaged in such commerce, and such use is not dépendent upon remote 
possibUities. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Interstate Commerce.] 

At L,aw. Action by William M. Collins against the Erie Railroad 
Company. On demurrer to the complaint. Demurrer overruled. 

Hamilton Ward, of Buffalo, N. Y., for plaintiflf. 

Moot, Sprague, Brownell & Marcy, of Bufïalo, N. Y, (John W. 
Ryan, of Buffalo, N. Y., of counsel), for défendant. 

HAZEL, District Judge. [1] As the demurrer admits facts well 
pleaded, i. e., that plaintifï was a towerman, and as part of his duties 
was required to pump water by means of a gasoline engine into a 
water tank for use on locomotiye engines engaged in interstate com- 
merce, the f air presumption f rom the material allégation of jurisdiction 
is that the water to be pumped into the tank was for immédiate use on 
locomotives operated in interstate commerce. It is, of course, not un- 
likely that différent inferences may be drawn at the trial from what 
may be testified in relation to the use of the water which may be 
shown to hâve been intended for locomotives operating within the 
State. 

In Hudson & Manhattan Ry. Co. v. lorio, 239 Fed. 855, 152 C. CX 
A. 641, upon which reliance is placed by défendant, the act of putting 
rails in storage for future use at the time the plaintifï received injury 
was held not to be so closely related to interstate commerce as to be a 
part of it; but in this case the facts are claimed to be distinguishable, 
in that greater imminence existed between the water and its use in 
interstate commerce, as obviously the locomotive could not be operated 
unless supplied with sufficient water for making steam. 

The facts in D., L,. & W. R. Co. v. Yurkonis, 238 U. S. 439, 35 Sup. 
Ct. 902, 59 L. Ed. 1397, and C, B. & Q. R. Co. v. Harrington, 241 
U. S. 177, 36 Sup. Ct. 517, 60 L. Ed. 941, are also asserted to be différ- 
ent from those of this case. In the Harrington Case it was held that 
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the coal mined by the plaintiff, who was injured, was not so closely 
related to interstate commerce as to be a part thereof , because of the 
uncertainty of its being used for fuel by locomotives engaged in inter- 
state transportation, while in the Yurkonis Case, though the plaintiff 
was engaged in mining coal, which was then taken in the coal cars 
from the switch tracks to a coal trestle, Which would ultimately be used 
in interstate commerce, the Suprême Court held that the mère fact 
that the coal was to be used in interstate commerce after being mined 
and transpofted did not make the in jury sustained by the miner an 
injury sustained while engaged in interstate commerce. 

Quite recently, in Southern Railway Ce. v. H. E. Puckett, 244 U. S. 
571, 37 Sup. Ct. 703, 61 L. Ed. 1321, the Suprême Court decided that a 
car inspector, who went to the assistance of another employé, injured 
in a wreck while he was engaged in inspecting cars, and was himself 
injured by stumbling over some large clinkers in his path, while carry- 
ing a jack for raising a derailed car, was nevertheless engaged in inter- 
state commerce, as his act in raising the car was instrumental in 
opening the way for interstate transportation, even though his prima- 
ry object was to render aid to a fellow workman. 

[2] It must be admitted that, in view of the décisions herein men- 
tioned and the analysis of such décisions by Judge Scott in Giovio v. 
N. Y. C. R. R. Co., 176 App. Div. 230, 162 N. Y. Supp. 1026, the 
question is exceedingly close, and I am almost persuaded that this case 
falls within the principle of those cases, especially the Harrington, 
Yurkonis, and lorio Cases, and that at the time of receiving the injury 
the plaintifï was not engaged in interstate commerce, so as to give 
him the right to invoke the fédéral Employers' Liability Act (Act Cong. 
April 22, 1908, c. 149, 35 Stat. 65 [Comp. St. 1916, §§ 8657-8665]). 

I am, however, reluctant to hold, in view of the allégations of the 
complaint, that no cause of action is_ alleged of which this court may 
take cognizânce, as the inf erence may be drawn from such allégations 
that the water was being pumped into the tank for the immédiate use 
of locomotives engaged in interstate commerce, and that such use 
was not dépendent upon any remote possibilities. As said by Mr. 
Justice Holmes in Minneapolis & St. Louis R. R. Co. v. Winters, 242 
U. S. 353, 37 Sup. Ct. 170, 61 L. Ed. 358, in speaking of an engine 
which appears to bave been used interchangeably in interstate and 
intrastate commerce : 

"Its next work, so far as appears, mîght be interstate, or confined to lowa, 
as it should bappen. At the moment It was not engaged in either. Its char- 
acter as an instrument of commerce depended iipon its employment at the time, 
not upon reniote probabilities or upon accidentai latér events," 

At this time, therefore, on this motion, I hold that the complaint 
fairly states a cause ôf action uridief the fédéral Em|>loyers' Liability 
Act, and that plaintifï wàs engaged in interstate comrnerce, of that his 
work was so closely connécted therewith as ' to be a part of it. Peder- 
sen V. D., L. &■ W. R.R.'Co., 229 U. S. 146, 33 Sup. Ct,'648, 57 L Ed. 
112S, Ann. Cas. 1914G, 153. 

The demurrfer is ùverruled. 
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In re DUUS. 

(District Court, W. D. Washington, N. D. Aprll 14, 1917.) 

No. 3725. 

1. Statutes <®=|22ô — Construction with Référence to Othee Statotbs. 

Rev. St. § 2171 (Comp. St. 1916, § 4362), provldlng that no alien, who Is 
a native citizen, subject, or denizen of any country wlth wWch the United 
States are at war at the time of his application, shall be admltted to be- 
come a citizen, and Act June 29, 1906, c. 3592, 34 Stat. 596, provldlng that, 
before the examlnatlon and administration of the oath of alleglance upon 
admission, notice shall be given by the appUcant for 90 days, must be con- 
strued together. 

2. AuENS <S=61 — Natubalization — Alien Enemies — "Application." 

Under Act June 29, 1906, as to naturallzatlon, and Eev. St. § 2171 (Oomp. 
St. 1916, § 4362), prohibltlng the naturallzatlon of dtlzens or subjeets of 
any country with whlch the United States is at vrar at the time of the 
application, the flllng of the pétition and the examlnatlon in court must be 
consldered as one act and comprehended vcithln the term "application," so 
that a German subject who flled his pétition in January, 1917, was not 
entltled to admission to citlzenship atter the passage of the resolution 
declaring a condition of war, especially In view of Act July 30, 1813, c 
36, 3 Stat. 53, by whlch a proviso was added to section 2171 as orlglnally 
enacted, authorizlng the naturallzatlon of allens of enemy natlvity who 
had, prior to June 18, 1812, made déclaration of thelr intention, to whlcl» 
the rule "expresslo unlus" applles. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Application.] 

Application by Antone Duus for admission to citizenship. Hearing 
deferred until the termination of the war, or until further order. 

John Speed Smith, Chief Naturalization Examiner, for the United 
States. 

NETERER, District Judge. The apphcant is a subject of the Em- 
peror of Germany, and filed his pétition for naturahzation on the 
llth day of January, 1917. In due course the appHcation came on to 
be heard on this 14th day of April. The congressional resolution de- 
claring a condition of war between the United States and Germany 
wàS passed on April 6, 1917. Section 2171, Revised Statutes (section 
4362, vol. 5, U. S. Compiled Statutes 1916), provides that: 

"No alien who Is a native citizen, * • * subject or a denizen of any 
country, state, or sovereignty, with whlch the United States are at war at 
the time of his application, shall bè thçn admltted to become a citizen of the 
United States." - 

This act was passed on the 14th day of April, 1802. Thereare but 
few décisions interpreting the act,, ail arising out of the War of 1812. 
In Ex parte Néwman (C. C. 1813) Eed. Cas. No. 10,174,, ït was hçld 
that an alien enemy could not evep make the, preparatory déclaration 
of intention, sirlce he "bas no.legâl standing in court to acquire.éven 
inchoate rights." In the Case of Iti' re L'ittle, 2 Browne, 218 (Pa. 
1812), it was held that, while an alien enemy could not be naturâlized, 

' ;£ïs>For otber cases see same topic & KEY-NUMBER In- ail Ke)r.Numbered DlgeëU & iDdeltss 
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he might make the preliminary déclaration, "when he gains no Person- 
al privilèges in conséquence théreof ." 

By the provisions of section 2171, s\ipra, the applicapt merely ap- 
peared before the court, was examined, and took the oath of alle- 
giance. The transaction was of one act. This section has never been 
changed. When the act under which Ave are operating was passed, 
June 29i-.1906, provision was made that, before the examination and 
administration of the oàth of allegiance upon admission, notice was 
required to be given by the applicant for 90 days. 

[1,2] I think that thèse two açts ,must be cqnstrued together. This 
conclusion, is strengthened by the façt that on July 30, 1813 (3 Stat. 53, 
c. 36), a proviso was àdded to section 2171, supra, authorizing the 
naturalization of aliens of enemy nativity who had, prior to June 18, 
1912, made déclaration of intention, and by the rule/'expressio unius" 
thé limitation, was explicitly fixed. No exception WkH. n^ade by the act 
of 1906, supra, and under this act, in view of the law„the filing bf the 
"pétition" and the examination in court must be considered one act and 
comprehended within the term "application" ; and if any doubt did 
exist tinder ,the circumstances, thE^t.doubt shoùld be resolved against 
the applicant, since no right can be jéopardized. The policy of the gov- 
ernment during the war has been declared, and an alien will not be 
disturbed, either in his liberty or his possessions* so long as he lives as 
a citizen and obeys the law. 

Hearing on the application will be def erred imtil the termination of 
the war, or until further order of the court. 



THE BROS. 
(District Court, E. D. New York. Decemljer 23, 1916.) 

(LOMIBALTr tgsalSé-^IlNITED STATES MaRSHAUS <©=>11 B^EB — COBTS. 

UnderrKev. St. § 829, subd. 15 <Comp. St. 1916, § 1386), provldlng that, 
wïien the debt or claim In adjniralty Is settled by the paj-ties wlthout a 
sale, the marshal shall be entltled to certain commissions, tbe màirshal 
is, where the clalmant of à vessel llbeled pays the ainount of a dè^èe, 
havlng sècured Its release from custody by tbegivlng of bond, entltled 
to the commission provlded, and the amount bf such commission shonld be 
Ineluded In the decree as part of the costs. 

In Admiralty. Libel by Eugène Higgins against the yacht Erps, 
claimed by Julien H. Evrard. From the refusai of the clerk to tax 
the marshal's poundage on entry of decree, libelant appeals. Item tax- 
ed as costs. 

Duer, Strong & Whitehead and Selden Bacon, ail of New York 
City, for libelant. l 

ÎCirlin, Woolsey & Hickox,. bf New York City, for claimant. 

Henry Ward Béer, AsstU. S. Atty, of Brooklyn, N. Y., for 
marshal. 

«ssFor otber caees see same toplc & KBY-NUUBBR In ail Key-Numbered Digests & iDdaxes 
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VÊEDER, District Judgé: The libeiant appeals from the refusai 
of the derk to tax the marshars poundage upon the entry of decree. 
The yacht wàs taken into cûstody by the marshal pursuant to writ, but 
was afterwards released upbn the giving of a bond by the'claimant 
to the marshal, pursuant to Rèv. St. U. S. § 947 (Comp. St. 1916, § 
1573). The case has been tried, and a final decree is being entered 
for the libeiant for $37,356.46 and costs. In taxing. his costs the 
libeiant has asked that thè sum of $189.02 be taxed as the poundage 
required to be paid to the marshal in case of settlement without a sale, 
as provided by ReV. St. U. S. § 829, subd. 15 (Comp. St. 1916, § 1386) : 

"When the debt or claim in admlralty Is settled by the parties without a 
sale of the property, the marshal êhall be entitled to a commission of one 
per centum on the flrst $500 of the elaim or decree, and one-half of one 
per centmn on the excess of açiy.pum thereof over $500." 

It. is well settled that if decree be entered, and the amount awarded 
be paid voluntarily by the défendant without issue of exécution, such 
payment constitutes a settlement between the parties without a sale 
within the meaning of this statute. The Russia, 5 Ben. 84, Fed. Cas. 
No. 12,170; The City of Washington, 13 Blatchf. 410, Fed. .Cas. No. 
2,772; In !re Johnston, 8 Ben. 201, Fed. Cas. No. 7,421; The Clin- 
tonia (D. C.) 11 Fed. 740; The Captain John (D. C.) 41 Fed. 150. 
This doctrine is supported by the state practice on attachments, and 
by ail the cases with respect to what constitutes voluntary payment. 
It follows that, if the decree be entered, the claimant has the right 
to pay immediately, and on paying to the libeiant the face of the de- 
cree, with any accrued interest, the judgment must be satisfied. 

Apparently the libeiant can assert no further claim for this pound- 
age, unless it is included in the taxation ; and if he receives payment, 
the marshal can demand this commission. As stated by Judge Simon- 
ton in Smith v. The Morgan City (D. C.) 39 Fed. 572: 

"The commission on moneys paid between the parties without a sale of 
the property is given to the marshal by way of compensation for the loss 
jOf the opportunity to earn the fées by sale and by custody of the mopey: 
The cause being in the hands of the court, and the court havlng rendered a 
decree, the regular mode of enforcing the decree is by exécution. The en- 
forcement of the exécution was as well the right, as the duty, of the marshal. 
The parties, however, prefer to settle the matter without further interven- 
tion of the court. If they take this course, they cannot deprive the marshal of 
ail that he might hâve earned. They pay hlm a reduced commission — 1 per 
cent. Instead of 2%, and one-half of 1 per cent, instead of I14. The same 
practice, from tlme Immémorial, has exlsted in this state. When parties settle 
a case in judgment outside of the sheriff's office, he gets a reduced commis- 
sion. Gen. St. S. O. § 2437. The marshal is entitled to the commission 
charged." 

If the marshal be entitled to receive this poundage on payment, the 
libeiant may reasonably ask to be put in a position where he is enti- 
tled to insist on receiving the amount from the claimant or his sure- 
ties on payment of the decree. The obvious way is to incorporate it 
in the costs taxed and included in the decree. This procédure is ex- 
pressly approved in Smith v. The Morgan City (D. C.) 39 Fed. 572, 
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supra. In the case of The Acadia, 10, Ben. 482, Fed. Cas. No. 23, the 
marshal sought to hâve his poundage taxed before decree or settle- 
ment; It was held that,.while it coul4 not» be taxed at that time, the 
marshal might thereafter become entit^ed toit if a settlement were 
had or a decree rendered, and Judge.Choate cited as authority Judge 
Benedict's ruling in The City of Washington,, supra. The same view 
was taicen by Judge Blatchford in the çasé of In re Johnston, 8 Ben. 
201; Fed. Cas. No. 7,421, and, reasserted by Judge Benedict in the 
case of the Captain John (D, C.) 41 Fed. 147. In the case of 
The Isabel (D. C.) 79 Fed. 103, éie marshal had apparently never 
seized the vessel, since the court states that no naonition was served; 
and the foregoing cases were , distipguished oo ; the ground that in 
those cases the vessel had been seized; by the marshal. In Benedict's 
Admiralty (4th Ed.) 661, the for m for' a' bill of costs inclttdes the 
marshal's fées and poundage. And this seems in accordance with the 
provisions of section 983 of the Reviséd Statutês (Comp. St. 1916, § 
1624). _ •'-•. 

Thé claimant is not hârmed by such procédure. If the decree were 
reversed, it would carry vVith it the ' reversai of the taxation, and, if 
the amount had been collected, the right to reîmbursement. If the de- 
cree is not appealed from, or on appeal is affirmed, and the claimant 
and his sureties should fail to pay, the libelant would issue exécution to 
the marshal, who would collect. In that case the marshal would, of 
course, be entitled to his commission 'tipûn the exécution, presumably 
at a larger rate. Of course, he could not hâve both commissions ; but 
in collecting the exécution he would be required to crédit the reduced 
poundage taxed, so far as collected, against thé poundage allowed on 
the exécution. A somewhat siradlar situation is presented in the state 
practice, where the sherifE's fées on exécution arealways included 
in taxing costs on entry of judgment; but if the defeated party pay 
the judgment without issue of exécution he is allowed crédit for the 
taxed sherifï's f ee. 

I am constrained by the foregoing' authorities to include this item 
in the costs decreed. 
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OCCIDENTAL CONST. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. October l, 1917.) 

No. 2954. 

1. United States ©=68 — Action — Recovert. 

Plaintiff, whicU hired mules to an agent of the United States under an 
agreement providing ttiat extra care stiould be given the mules, cannot, 
wbere the contract was not binding on the United States, reeover against 
the latter for injuries resulting to the mules from a failure to carry 
out the agreement 

2. United States ©=47 — Conteacts — Liabiutt. 

Under Rev. St. § 3744 (Comp. St. 1916, §§ 6S95), designi^d to prevent 
fraud on the part of officers Intrusted with making contracis, the United 
States is not responsible for injuries to property In its possession, re- 
sulting from négligence on the part of its agents. 

3. United States ©=596 — Claims — Négligence. 

An action for damages for Injuries to mules hlred to an agent of the 
United States, claimed to hâve resulted from négligence, Is one sounding 
In tort, and cannot be maintained under Tucker Act March 3, 1887, c. 359, 
24 Stat. 505, as one for damages not sounding in tort 

4. Taxation <g=a5 — Pbopebtt Subjeci — Mules in Possession or Agent or 

Government. 

Mules and equipment havlng been hired to an Indian agent, under an 
agreement that they should be returned to plaintifC, the hlrer, a résident 
of Califomia, are, where used on an Indian réservation In Arizona, sub- 
ject to taxation under Oiv. Code Arlz. 1913, § 4846, deelaring that ail 
property wlthin the state shall be subject to taxation, and the United 
States government Is not liable to plaintiff beeause the property was dis- 
tralned for taxes In Arizona before It could be returned; neither plain- 
tiffs résidence nor the use of the property by the government freeing It 
from liability for taxes. 

Dietrich, District Judge, dissenting in part. 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of California; Oscar A. Trip- 
pet, Judge. 

Action by the Occidental Construction Company against the United 
States of America. There was a judgment for part only of the relief 
sought, and plaintiiï brings error. Affirmed. 

The plaintiff in error brought an action against the United States under the 
provisions of the act of March 3, 1887, knovpn as the Tucker Act (24 Stat. 505). 
The facts as found by the court below are in substance the foUowing: On 
January 10, 1913, the Department of the Interior, through its Indian Service, 
was engaged in certain construction work on the Mojave Indian réservation, 
Arlz., of which F. R. Schanck was the superlntendent in charge, and H. P. 
Coultls was the spécial disbursing agent. On January 10, 1913, the plaintiff 
delivered to Schanck, as the agent of défendant, 100 mules and certain gradlng 
equipment and harness for the use of the défendant in Its sald work, and 
Schanck agreefl on behalf of the United States to take said property from 
the corral of the plaintifC at Los Angeles to said Indian réservation, and 
after the completlon of the work to return the same to the plalntifC's corral 
in Los Angeles. The price agreed upon for the use of the mules was $10 per 
month for each mule, and for the usé of the other property $273.50 per month. 
Schanck caused the property to be transported to the Indian réservation. 
The work wais côtupleted on Aprll 10, 1913. Before the property was delivered 
the plaintiff directed the attention of sald Schanck to certain blank forms of 

4=sFor otber cases see same topic & KEY-NUMBCR In ail Key-Numbered Digeat* & Indexe* 
245 F.— 52 
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eontract for the lettlng of said property, and informed hlm that the property 
could only be let on said tenns. Scbanck replied that he had no légal au- 
tliority to sign such a eontract, but that he was constantly hlrlng mules for 
the government, and thèse mules and eqiiipment were needed at once. The 
contracts were prepared by the plaintifC and forwarded to Schanck by mail, 
and were returned to him, bearlng the signature, "United States Indian 
Service, Hugh P. Coultis, Clk. and Spl. Disbursing Agent." Coultls signed 
the same under Sehanck's direction. On January 30, 1913, the plaintiff and 
Schanck executed the formai offer and acceptance mémorandum authorized 
by the Secretary of the Interior for the hlrlng of animais and other personal 
property by said Indian Service. Tlie price to be paid was the same as had 
been agreed upon, and ga:id formai offèr and acceptance was used as the basis 
of the disbursement of ail funds of the United States applied to payment for 
the use of said property by the said disbursing agent The work on the 
Indian réservation had been authorized by an act of Congress, and Congress 
had made an appropriation thereïor. On or about March 7, 1913, the county 
assessor of Mojave county, Ariz., assessed taxes in the sum of $415,14 on said 
property, valuing the mules at ÇlOO per head, which was their actual value. 
Said property was then on the réservation, and was In the custody of the 
United States, and in use on the work. On the cômpletlon of the work on 
April 10, 1913, the mules were driven from the réservation to the railroad 
station at Topock in said Mojave county, for the purpose of being shipped to 
Los Angeles. They were in charge of a person In the employment of the 
United States, directed by Schanck to take them to the station. One mule 
was drowned without négligence on the part of any one. When the remain- 
Ing 99 mulçs reached Topock the county tax assessor of Mojave county stated 
to the person In charge that he would take possession of the mules. No 
objection was made on behalf of the défendant or the man in charge to the 
possession so taken by the assessor. The assessor took possession under a 
claim of lien under section 4872 of the Civil Code of Arizona, which provides 
that, in the event the owner of personal property shall fail to pay the taxes 
assessed thereon, the assessor shall seize sufflcient of said personal property 
to satisfy the taxes and eosts. The plaintiff was notifled of the seizure, and 
communicated with Schanck, and was informed by the latter that he had 
taken the matter up with tJie United States district attorney at Phœnix, and 
that he expected to secure the release of the property without the payment 
of said taxes. On April 15th the plaintiff informed the défendant thal^ if it 
was necessary to pay the tax to prevent a sale, it would advance the money. 
Schanck replied, requesting that the money be sent, but saying that he would 
not pay jt over, unless necessary. On April 16th the plaintiff sent the 
money, with the request that, if he must pay the tax, he do so under protest. 
The amoiint so pald under protest was $825.94. Whereupon the défendant 
regained possession of the property and loaded the same Into cars and caused 
the same to be transported to Los Angeles and dellvered to the plaintiff. 
While the mules were in the possession of the United States on the réserva- 
tion, they were properly fed; but they were so negligently used that the 
shoulders of some of them were bruised, and the necks were made sore, and 
while they were in the possession,, of the county assessor they did not receive 
sufflcient f ood, and in fact were nearly starved. The condition of the mules 
when dellvered to the plaintiff at Los Angeles was due to their bruised necks 
and sore shoulders and the improper feeding while In the charge of the 
county tax assessor. The plaintiff had no knowledge that they were not 
properly fed while, in the custody of the assessor. Twenty-one of said mules 
had sore shoulders and sore necks, and on account thereof the plaintiff was 
not able to use them until June 1, 1913. Certain harness of the value ot 
$48.42 was not rçturned.to the plaintiff, and certain grading equipment of 
the value of $42.78 was not returned. Other grading equlpmpnt was dam- 
aged through négligence, to the estent of $70.06. The défendant paid the 
agreed rental value of the mules and equipmrait while the same were on 
the réservation. Neither Schanck nor Coultis had authorlty to exécute the 
contracts sent to Schanck by the plaintiff, and there was no ratification of said 
written contracts on the part of the United States, and ao estoppel against 
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the United States to deny the validlty thereof. The plalntlff paid ?3 for tiie 
services of a man to unload the mules and deliver them to plalntlff's corral 
in Los Angeles on April 26th, and paid $12.50 for the services of the meu 
to unload the other property and deliver it to the plaintiflC. The men were 
employed by the plalntlff to do this work at the request of the défendant. By 
reason of breakage in the equipment, vi'hlch was the resuit of lack of ordlnary 
care on the part of the persons using the same whlle on thé réservation, the 
equipment was damaged in the sum of $70.06, and the property so received, 
but not returned to the plalntlff, was of the value of $91.20. As a conclusion 
of law the court found that the plalntlff was entitled to a judgment against 
the défendant for the sum of $176.70, and no more, and judgment was en- 
tered for that amount. 

The plalntlff in its complaint sought to recover, In addition to the suma 
allowed by the court below, the reasonable value of the use of 9Ô mules from 
April lOth to AprU 23d ; for the loss of the use of the 99 mules from April 
26th to June Ist, during whlch time they were alleged to be unflt for work, be- 
cause not properly fed while In the possession of the tax assessor; for the 
feed and care of the mules from April 26th to June Ist ; for the permanent dé- 
térioration in value of the mules ; for the sums paid to the assessor for feed 
and transportation of feed for the mules, and for thelr care while In hls 
custody; and for the amount of the tax, costs, and expenses paid to the 
assessor. 

M. M. Meyers and Charles E. Dow, both of Los Angeles, Cal., for 
plaintifï in error. 

Albert Schoonover, U. S. Atty., and Gordon Lawson, Asst. U. S. 
Atty., both of Los Angeles, Cal. 

Before GILBERT and HUNT, Circuit Judges, and DIETRICH, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The plaintifï attached to its complaint copies of the contracts, one re- 
lating to the mules, and one relating to the grading equipment. It 
brings to this court none of the évidence in the case, but relies upon the 
findings of fact of the court below as ground for the recovery of the 
sums for which it sues. 

The plaintifï contends that, notwithstanding the fînding of the court 
that neither Schanck nor Coultis was authorized to enter into the writ- 
ten contracts which were pleaded, and that there was no ratification or 
estoppel in relation thereto, the plaintifï was entitled to judgment for 
the injuries to the mules while they were in the actual possession of the 
défendant, for the reason that the contract was fully performed, citihg 
Clark V. United States, 95 U. S. 539, 24 L. Ed. 518, a case in which the 
government was held liable on an implied contract, the court ruling 
that, when a contract has been whoUy or partially executed on one side, 
the party performing will be entitled to recover the fair value of his 
property or services as upon an implied contract for a quantum meruit. 
If the plaintifï were hère suing for the value of the use of the mules 
by the défendant, the case so cited would be directly in point, as would 
also be St. Louis Hay & Grain Co. v. United States, 191 U. S. 159, 24 
Sup. Ct. 47, 48 L. Ed. 130, and United States v. Andrews, 207 U. S. 
229, 28 Sup. Ct. 100, 52 L. Ed. 185. 

But the plaintifï contends that it is seeking to recover damages 
for the négligence of the employés of the government in their treatment 
of the mules. In answer to tfiat contention it is to be said, first, that 
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the complaînt does not allège négligence. So far as it relates to the în- 
jury to the mules, the complaint contains no more than the folio wing. 
Referring to the alleged contract the pleader said : 

"That the said contract provlded that défendant should, and the défend- 
ant therein agreed to, take extra care of the said mules and équipaient, and 
return the said mules to the plaintiff herein at its yard In the city of Los 
Angeles, in the county and state aforesald, at the terminatlon of the lease 
and hlring, in as good condition as when taken; that the défendant dld not 
take extra care of the said inules and equlpment, as provided in the said 
agreement, and dld not return the said mules and equlpment to the plalntifl! 
in as goiod order as when recelved ; that said mules, upon their return to the 
plaintifE as above set forth, wére ail of them in very poor condition, were 
emaciated and weak, and the plalntlff could not use nor let the said mules to 
be used, nor any of them, on àccount of such poor, weak, and emaciated con- 
dition, resultlng from such lack of care as aforesaid, until the Ist day of June, 
1913." 

[2] The daim for damages for injury to the mules is therefore bas- 
ed upon an express agreement to exercise extra care. But there was 
no légal contract between the parties. And even if the allégations of 
the complaint were sufficient to charge négligence, the plaintifï could 
not recover damages theref or, for, in the absence of an express contract, 
the government is not liable for the négligence of its employés. In 
Robertson v. Sichel, 127 U. S. 507, 515, 8 Sup. Ct. 1286, 12?0 (32 L. 
Ed. 203), the court said : 

"The government Itself Is not responsible for the misfeasances, or wrongs, or 
négligences, or omissions of duty of the subordlnate officers or agents employ- 
ed in the public service; for it does not undertake to guarantee to any person 
the fldelity of any of the officers or agents whora it employa,, siace that would 
in.volve it, in ail its opérations, in endless embarrassmentSj and dlfficulties, 
and losses, whlch. would be subversive of the public interests." 

So in Bigby v. United States, 188 U. S. 400, 407, 23 Sup. Ct. 468, 
471 (47 L. Ed. 517), the court said : 

"The government is not liable to be sued for the torts, mlsconducts, mis- 
feasances, or lâches of its officers or employés." 

And, referring to the act of 1887, it f urther said : 

"There Is no reason to suppose that Congress Intended to change or modlfy 
that rule. On the contrary, such liablllty to suit is èxpressly excluded by the 
act of 1887." * 

The plaintiff cites United States v. Bostwick, 94 U. S. 53, 24 h. Ed. 
65, in which it was held that the United States, as lessee of real prop- 
erty, was under an implied obligation not to permit waste, nor, by its 
failure to exercise reasonàble care,, tef permit it to be committed. But 
in that case there was an express contifact of lease, and no question 
was raised as to the authority pf the government officer to make it, and 
the relation between the lessor and the United States was thàt of land- 
lord and tenant, The plaintiff relies, also, on certain, expressiofts of the 
court in Clark v. United States, in which it was said: - 

"In the présent c^se, the injpUed -contract is siich as arlsés upon a Slinple 
bailment for hire; and the obligations of the parties are those Whlcli are 
Incidental to su<ïh 'bailment." 
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And the court went on to say that a bailee for hire — 
"Is only responsible for ordinary diligence and liable for ordlflary négli- 
gence in the care of tlie property bailed." 

The question hère, however, is whether the government became a 
bailee for hire with the ordinary incidents of bailment, including re- 
sponsibility for the négligence of its employés. What was said in 
■Clark V. United States on the subject of négligence was unnecessary 
to the décision of the case which was bef ore the court. The only ques- 
tion was whether the government was liable to pay for the benefit 
which it had received. The question of négligence was not involved, 
for, as the court said : 

"Négligence is not attributed to tlie employés of tlie government." 

Section 3744 was intended, as was said in Clark v. United States, 
to protect the government against pillage and fraud, and it is manda- 
tory. It originally appeared in the act of June 2, 1862, c. 93, 12 Stat. 
411, entitled: 

"An act to prevent and punisli fraud on the part of officers intrusted with 
making of contracta for the government." 

It being well settled that the government is not responsible for torts 
of its employés, it cannot, we think, be made to answer for damages to 
property unlawfully taken into the possession of its employés. There 
is good reason why the government should pay for that which it actual- 
ly receives and of which it retains the benefit through the unauthorized 
act of its employés. But if it is to be held that the government is 
biound to ail the incidents of an implied contract in every case where 
the oral agreement of its employés has been actually performed, what 
becomes of the protection intended to be afiforded by section 3744? 

[3] The plaintifï asserts that, even if it is not in a position torecover 
as upon a contract, express or implied, it is still entitled to recover un- 
liquidated damages, since the statute gives a right of suit "for damages, 
liquidated or unliquidated, in cases not sounding in tort," and that since 
the original taking of the property was with plaintiff's consent, and 
not a tortious act, the damages claimed do not sound in tort, citing 
United States v. Comell Steamboat Co., 202 U. S. 184, 26 Sup. Ct. 
^48, 50 L. Ed. 987, where it was held that a claim for salvage might 
properly be said to be one for unliquidated damages in a case "not 
sounding in tort," under the provisions of the Tucker Act. The diffi- 
culty, however, is that the plaintiff's claim for damages as it is present- 
ed to this court does sound in tort. ,It is a claim for damages for the 
wrongful acts and négligence of the defendant's employés. "Causing 
harm by négligence is a tort." Bigby v. United States, supra ; Peabody 
v. United States, 231 U. S. 530, 34 Sup. Ct. 159, 58 L. Ed. 351. 

[4] The plaintiff contends that the <iefendant is liable for the dam- 
ages caused by the taking and - détention of the mules by the tax as- 
sessor, and asserts that at the expiration of the term for which the 
property was let, the défendant was bound to retum the same ta the 
plaintifï at Los Angeles, that thé mules were not taxable in Arizona, 
<ind that the défendant wrongf uUy surrendered possession thereof to 
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the tax assessor. The mules were in Arizona at the time of the levy- 
ing of the annual taxes. The law of that state provides in plain terms 
that: 

"AU property of every klnd and nature whatsoever witliin this state shalt 
be subject to taxatlofl." Civil Code, § 4846. 

The fact that the owner of the taxed property resided in Califor- 
nia was immaterial. The property was taxable where found. 37 Cyc. 
799. Nor was the property exempt from taxation by reason of the 
fact that at the time when the tax was assessed, the property was on 
an Indian réservation or in the possession of government officiais. 
Thompson v. Pacific Railroad, 9 Wall. 579, 19 L. Ed. 792 ; Baltimore 
Shipbuilding Co. v. Baltimore, 195 U. S. 375, 25 Sup. Ct. 50, 49 L. 
Ed. 242; Gromer v. Standard Dredge Co., 224 U. S. 362, 32 Sup. Ct. 
499, 56 L. Ed. 801. A case very similar to the case at bar is United 
States V. Moses, 185 Fed. 90, 107 C. C. A. 310, in which it was held 
that the horses and hamess of a contracter with the United States gov- 
ernment, which, on the default of the contracter an officer of the gov- 
ernment has taken for use in completing the contract, were not, in the 
absence of an act of Congress to that effect, exempt from taxation, the 
government having no ownership in the property. The court said : 

"It is true that property In the lawful possession of the United States, and 
In which the United States has a property interest, may not be seized by any 
process issued nnder the authorlty of the state. In this case, however, the 
United States had no property interest in the property in question. It had a 
rlght to the possession of sald property under the terms of the contract be- 
fore quoted untU the work requîred to be done by the Widell-Mnley Company 
was completed arid no longer. That work was completed, as stated, August 
31, 1907. Its possession thereafter by Walter was fôr and on behalf of the 
Widell-Flnley Company, and the mère fact that Walter was an offlcer of the 
United States, and daimed that his possession was for and on behalf of the 
United States, did not prevent Its selzure by the sherlff as aforesaid. To ren- 
der such seizure imlawful, it must appear that the offlcer had a légal rlght to 
hold and retaln the possession ot sald property for and on behalf of the 
United States. A mère clalm of rlght In the government is not sufflcient." 

We find no error. Thé judgment is affirmed. 

DiETRICH, District Judge (dissenting). Upon one feature of the 
case I am unable to concur. It was expressly found by the court be- 
low that: 

"They [the mules] wefe so negllgently used, however, that the shoulders of 
some of them were briU^ed and their necks were made sore to an estent be- 
yond what would hâve resulted, If proper care had been taken of them 
while they were being ùsed in sald work." 

I am inclined to think that the appellant is entitled to recover as 
upon an implied contract for the loss it thus sustained through the 
govemment's failure to exercise reasonable care. United States v. 
Bostwick, 94 U. S. 53, 24 L. Ed. 65; Clark v. United States, 95 U. S. 
539, 24 L. Ed. 518; St. Louis, etc., v. United States, 191 U. S. 159, 
24 Sup. Ct. 47, 48 h. Ed. 130; United States v. Andrews & Co., 207 
U. S. 229, 28 Sup. Ct 100, 52 Iv. Ed. 185. The written instrument 
of agreement being invalid, the government, upon accepting the ap- 
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pellant's mules for use, impliedly agreed to take reasonable care of 
them and to pay the reasonable value of their use. In the absence of 
an express agreement to the contrary, such obligations are imposed 
upon ail bailees for hire. Had the parties duly executed a written in- 
strument fully complying with section 3744 of the Revised Statutes, in 
which, however, there was no express provision touching the care to 
be exercised by the government, it would still hâve been under the 
implied obligation to exercise a reasonable degree of care. The duty 
to pay the reasonable value of the use of the mules and the duty to 
take reasonable care of them are obligations of such a fundamental 
character that they do not fall within the scope of the evil sought to 
be remedied by section 3744. Both spring from the same source, and 
are of equal dignity, and I see no reason why one should be recog- 
nized and the other repudiated. 

Nor am I able to take the view that the plaintiff's claim sounds in 
tort. If A. hires from B. a team of horses, and expressly agrées to 
take good care of them, the abuse thereof, either by htm or his serv- 
ants, constitutes a breach of the contract, upon which B. may bring 
his action for damages. Such a suit would be upon the contract. So 
hère the plaintifï is suing the government for its failure to keep its 
implied contract to take reasonable care of the mules, of which it had 
possession with plaintiff's consent. Robertson v. Siebel and Bigby v. 
United States, cited in the majority opinion, are typical cases of wrong- 
doing by government officers or "agents to third parties having no con- 
tractual relations either express or implied with the government. In 
such cases I very readily agrée that the government cannot be held lia- 
ble. In United States v. Bostwick, supra, there was no expressed 
agreement to take reasonable care of the leased premises, and yet the 
court held the government liable for the wrongful destruction of trees 
and fences and the digging and carrying away of gravel and stone, 
saying : 

"But the implied obligation as to the manner of use is as much obllgatory 
upon the United States as it would be If it had been expressed." 

I am unable to see how the obligation there was any more clearly 
implied than it is hère. So in. Clark v. United States, supra, the inf er- 
ence is unavoidable that the government would hâve been held liable 
if the plaintiff's vessei had been lest through the négligence of gov- 
ernment employés. ■•■ 
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HELMBT CO. v. WM. WRIGLET, Jr., CO. 

(Circuit Court of Appeals, Sixth Circuit. August 1, 1917.) 

No. 2960. 

1. Trade-Mabks and Tkade-Names <©=392 — Suit for Unfaik Compétition—* 

SUFnClENCY OF BiLL. 

Ttie allégations of a blll considered, and held sufflcient to sustain a de- 
cree granting an Injunction against unf air compétition in trade. 

2. Eqtjitt ®=»153 — Pleadinq — Sufticikncy of Bill. 

Allégations In a blll, although made on information and belief, may 
rightfully be considered in determining the sufflciency of the bill, where 
tlie existence of such facts Is also distinctly alleged, and especially where 
tbey are peculiarly within the Unovvledge of défendant, and the alléga- 
tions bave 'been voluntarlly answered. 

3. Teade-Marks and Trade-Names <S=593(3) — Unfair Compétition — Imita- 

tion OF Packages. 

Evidence held sufficient to sustain a decree granting an Injunction 
against unfair compétition by a manufacturer of chewing gum, especially 
on a comparison of the packages of the respective parties VFhlch show a 
marked similarity In the coUocation of colors calculated to decelve ordi- 
nary purchasers. 

4. Teade-Maeks and Trade-Names <S=69 — TInfaie Compétition— Fbaudu- 

lent Intent. 

A manufacturer Is chargeable with knowledge of the inévitable consé- 
quences of Imitatlhg the dress of an older and competing product and i» 
open to the inferences that it Intends Its product to be confused with tha:t 
of its competltor. 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio ; Howard C. Hollister, 
Judge. 

Suit in equity by the Wm. Wrigley, Jr., Company against the 
Helmet Company. Decree for complainant, and défendant appeals, 
Affirmed. 

Gilbert Bettman, of Cincinnati, Ohio, for appellant. 
James R. Offield, of Chicago, jll., for appellee. 

Before WARRINGTON, MACK, and'DENISON, Circuit Judges. 

WARRINGTON, Circuit Judge. Thè parties to this appeal ar& 
eacli engaged in the manufacture and sale of chewing gum. In a suit 
for unfair compétition, and on final hearing, the Wrigley Company 
was granted a decree enjoining the Helmet Company from selling 
or marketing chewing gum "in cartons, packages or wrappers in size, 
form, color, or in arrangement of printing or device, in color, lan- 
guage or symbols, simulating" complainant's product, as identified in 
its bill, and particularly from selling chewing gum "in wrappers or 
packages containing or employing printed matter or devices in color, 
language, and form similar to" three certain brands of the Helmet 
Company, to wit, "I.X.L. Spearmint," "Helmet Spearmint Product," 
and "Red, White and Green Label Spearmint Product." The Hel- 
met Company appeals. 

€=3For oUier cases see same topic & KEY-NUMBER in aU Key-Numbered Digeats & Indexe*. 
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The decree ought to be affirmed unless some technical rather than 
meritorious objections urged against the form of the bill must be 
sustained. 

[1] 1. Objection is made that the bill is lacking in positive and 
spécifie averment of facts sufficient to constitute un f air compétition. 
The portions of the bill so complained of are found in the seventh 
and eighth paragraphs. In the closing part of the seventh paragraph 
the bill States: 

" * * * Your orator further averring upon Information and bellef that 
a certain number of dealers In chewlng gum, both the wholesale jobber, the 
retail dealer and the street fakir, can te found who liave purchased tlie said 
packages of chewlng gum from the défendant for the purpose of palmlng oflf 
the defendant's goods upon the public as the goods of your orator, and that 
thls défendant has found, as a matter of fact, that the purchaslng public 
makes no dlstlngulshment between the packages of your orator and the Spear- 
mlnt packages of this défendant, and that the Spearraint product of thls de- 
fendant can be palmed ofC on the public and trade generally as the goods and 
product of your orator." 

The eighth paragraph is as follows: 

"That your orator avers, upon information and bellef, that the sald défend- 
ant is preparlng to rush and flood the trade with vast quantjtles of chewlng 
gum having the exact trade-dress of your orator, and tliat unless the honor- 
able court shall grant an immédiate injunctlon or restralnlng order prevent- 
Ing the sale or delivery of sald packages that sald défendant wlU at once util- 
Ize such delay and put upon the market hls fraudulent imitation of your ora- 
tor's trade-dress, as above set forth, to the great and irréparable damage of 
your orator, your orator averring that sald chewing gum product known as 
'Helmet Spearmlnt' and as made by the défendant, is of an inferior grade or 
quality to the product of your orator, is net of the same flavor as your ora- 
tor*s product, and Is calculated and intended to and does, as a matter of fact, 
greatly Injure the hlgh réputation, character, and quality of your orator's 
goods." 

It is necessary to read the whole of the seventh paragraph in order 
rightly to understand the portion above quoted. It is there in sub- 
stance alleged that after eoniplainant began an extensive advertising 
campaign for its Spearmint chewing gum product in 1906 the défend- 
ant began its chewing gum business and continued by progressive steps 
to dress its goods in such a way as ultimately to place upon the mar- 
ket the goods complained of in the suit and covered by the decree in 
question. Ail this is set out by positive averment. Thus the portion 
immediately preceding the part of the seventh paragraph above quoted 
reads : 

"And your orator avers that thls défendant has slmulated style of letter- 
ing, shape of package, pecullar markings, form of wrapper and gênerai color 
scheme, thereby producing and glvlng to its style of package, carton, and 
wrappers, the pecullar vlsual appearance that was adopted by your orator 
and your orator's predecessors In the year 1894 and through long years of 
usage has become the predominatlng means for distlnguishing your orator's 
well-known Spearmlnt product from other gum produets upon the mar- 
ket. • • •" 

What is contained in the last three lines of the same paragraph 
(above quoted) is in effect stating the inévitable conséquence of what is 
previously and positively alleged in the paragraph ; that is to say, that 
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defendant's Spearmint product "càn be palmed otf on the public and 
trade generally as the goods and product of your orator"; and it is 
not at ail certain that the pleader did not through the use of the words 
"as a matter bf fâct" intend to make the last averment positively. If 
this were not so, when the sevefith and eighth paragraphs are read to- 
gether, and indeed the whole bill should be consîdered in a unitary 
way, it is obviôus that the latter portion of the eighth paragraph is 
positively averred; thus, after alleging that defendant's product is of 
an inf erior grade, it is stated, "and is calculated and intended to and 
does, as a matter of f act, greatly injure the high réputation, character 
and quality of your prfitor's goods." Aiid, thèse averments alone, as 
matter of pleading, furnish stifficient foundation for the decree. 

[2] It is a mistake', moreover, to suppose that the allégations found- 
ed on information and bèliéf caniipt rightfully be considered on final 
hearing. The criticism made of the first part pf the eighth, paragraph 
is that an immédiate restraining order was alkged to be necessary. 
It is enough to say of this that no steps were taken to obtain such an 
order, and that no such order was issùed. It is to be observed of the 
form of such allégations as complainant made upon information and be- 
lief that they distinctly allège existence of the facts set Put, though up- 
on informa1;iph ârid bélief. This does not difïer from the coipmonly 
recognized form , that plaintifï "ha,s been informed and believes, and 
therefore avers." Murray Co. v. Continraital Gin Co. (C. C.) 126 F*ed. 
533, 534, and citations, by Judge' Bradford ; Wyckofï v. Wa^er Type- 
writer Co. (C. C.) 88 Fed. 5I5, 517, ï>y Circuit Judge LacpRibe; Elliott 
& Hatch Book-Typewriter.Co.v. Fisher Typewriter Co. (.C. C) 109 
Fed. 330, 331; Boyd v. Thâyer, 143 U. S. 135, 146, 181, 12 Sup. Ct. 
375, 36 L. Ed. 103'; Story, Eq. PI. '(lOth Ed.) § 241', p. 236, note; 
Rush, Eq. PI. Pr. (2d Ed.) § 63 ; 1 Whitehouse, Eq. Pr. § 105. And 
in lyeavçnworth v, Pepper (C. C.) 32 Fed. 718, 719, when passing upon 
a question whether défendants should, ;be called on to answer a bill in- 
volving ■ allégations of fraud based only on information and belief, 
Judge Thayer said: ' 

"I thlnk that position is untenable. If tue court was asked to grant any 
Interlocutory orders, such as to Issue an injunotlon agalnst ipaklng sales of 
any of the property pendiiig suit, or If It was asked to appoint a receivejc of 
the property pendlng the Utlgatlon, the coiirt would look at the character of 
the averments, and flnding that they weré only made upon Information and 
belief, It would prcfeably refuse any èuch interlocutory orders; but the fact 
that thèse averments are made upon Information and belief Is no reason, in 
my judgment, why the défendants should not answer the bill." 

We do not overlook décisions like Gaines & Co. v. Sroufe (C. C.) 117 
Fed. 965, where objection was seasonably taken to allégations made on 
information and belief in respect of matters obviously within the 
knowledge pf the pleader; but décisions of that character are hardly 
applicable to allégations concernîng the efïect of an alleged infringer's 
own acts and their tendency to deceive the public. Further, in view 
of the knowledge to bé imputed to the claimed inf ringer, his voluntary 
answer to the pleading ought to operate as a waiver of such questions 
of definiteness in averrtient. Hère the défendant filed an elaborate 
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answer, seemingly meeting every averment of the bill, without ques- 
tioning its sufficiency. It was not until the case was brought to final 
trial that the bill was challenged either as to f orra or certainty of aver- 
ment. Counsel then presented objections similar to those urged hère, 
but they do not appear to hâve been distinctly passed upon. We hâve 
assumed that counsel were entitled to présent the same objections in 
this court; but while complainant might seasonably hâve been re- 
quired to make positive and spécifie averments as to some facts which 
would seem to hâve been within its knowledge, still no présent ad- 
vantage can be taken of this, since we think the bill as an entirety in 
substance states a case of unfair compétition. 

[3] 2. It is objected that there is no évidence to support the bill. 
The issue of fact seeras to hâve been, whether defendant's trade-dress 
is a substantial imitation of plaintifï's. After the suit was brought and 
before answer was filed, on motion of complainant, an order was made 
in pursuance of equity rule 58 (198 Fed. xxxiv, 115 C. C. A. xxxiv) 
requiring défendant by its président to answer certain interrogatories. 
Défendant was then asked to state, among other things, when it first 
placed on the market and how long it continued on the market Spear- 
mint products. The président of défendant answered the interroga- 
tories by stating that it commenced to market its "I.X.L." Spearmint 
brand February 5, 1909, and continued to market the same "intermit- 
tently since" that date; that it commenced to market its "Helmet 
Spearmint Product" August 30, 1913, and had "continued intermit- 
tently to market" the same since that date ; that it commenced to mar- 
ket its brand "Red, White and Green Label Spearmint Product" Jan- 
uary 5, 1910, and had "continued intermittently to market" the same 
since that date. Further, défendant was asked whether it had "manu- 
factured and sold Spearmint products in labels and cartons as iden- 
tified by the four (three) exhibits in the preceding interrogatories, with- 
in the Southern district of Ohio, Western Division, prior to June 1, 
1914"; and it was further asked whether it had "sold its varions 
Spearmint products in labels and cartons, as identified in the preceding 
interrogatories, in the states of the United States other than the state 
of Ohio." The answer to thèse last two interrogatories was in each 
instance in the affirmative. Thèse answers were ail duly verified, and, 
together with the interrogatories, were received in évidence at the 
trial. The trial for the most part was cOndùcted in an informai way, 
and yet so as to bring out the essential facts. This was done in a meas- 
ure through undisputed statements of counsel and through exhibits 
showing the brands of chewing gum of the respective parties so far 
as necessary to a solution of the case, and showing particularly the 
cartons, packages, wrappers, and their distinctive forms, colors, and 
dress, respectively ; thèse were presented to the court below and hâve 
been brought hère. By stipulation, a pamphlet called "Catalogue of 
Helmet Brands of Gum" and a folder called "Helmet Company's 
Agents Sheet" were introduced, 

After the court held that a prima facie case had been made, counsel 
for défendant stated: 
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"Well, we 'wlll put In évidence In regard to this word 'intermlttently.' Of' 
course, wlth regard to the question of the trade-dress, tliere is no dispute In 
the case, and whether or not ttie trade-dress is an imitation, in ttie opinion of 
this court, of the complainant's is something that you cannot introduee proof 
in regard to." 

The président of the défendant was called to explain the word "in- 
termittently" as it was used in his answers to the interrogatories be- 
f ore mentioned. He said : 

"By 'intermlttently' I mean that soine days we would get orders and other 
days we would not ; probably a lapse of a day or two." 

The record shows that the trial judge examined a number of pack- 
ages of chewing gum, presumably the packages appearing hère as ex- 
hibits, one of which is marked "Complainant's Exhibit, Complainant's- 
package," ànd the other four including the three brands of défendant 
above spècifically mentioned and another brand of défendant marked: 
as "Complainant's Exhibit, Defendant's Mountain Spearmint Product" ; 
and it may be said in passing that as to this latter package no relief 
was granted. The court asked complainant's counsel how long the 
Wrigley package had been on the market, to which answer was made- 
without objection: 

"Twenty-two years, and the counterbands hâve been substantiàlly the same 
as they are f rom the' beginning, but that is the one they are advertising." 

We do not discover that this was eontradicted, and, on the contrary^ 
it seems to haye been an accepted fact bçlow, if indeed it is not in effect 
conceded in the answer, that the business of the Wrigley Company 
and its predecessors began long bef ore défendant commenced the man^- 
ufacture and sale of chewing gum. The trial judge rendered no for- 
mal opinion, yet near the close of the hearing he stated, "I think it is 
a case of bad faith," and directeda decree except as to the. Mountain 
brand. 

The most convincing évidence to be found in the record in support 
of the charge of unfair compétition appears in the trade-dress employed 
by the respective parties,; excluding of course the Mountain brand. 
Thcpackages of both parties, consisting of counterbands and individ- 
ual pièces of chewing gum, are ail substantiàlly of the same size. The 
groundwork of thèse counterbands is white, and ail hâve a green bar,. 
appearing on both sides, with the name Spearmint displayed thereon 
in white letters, but the bar of complainant's counterband bas a 
rude spearhead at one end. At one end of complainant's counter- 
band is a sprig of spearmint in green, at the other end are the words^ 
"The Flavor Lasts," in green letters disposed above and below the 
point of the spear, and the same figure and words are displayed m 
the same way on the opposite side. At each end of two of the de- 
fendant's counterbands is a green shield, one bearing the letters- 
"I.X.L." in whitç, and the other "Lasting Flavor" in white, and the 
same design and letters appear at the ends of the opposite sides. The 
remaining counterband of défendant has at one end a shield out- 
lined by double green Hnes with white center and bearing the letters 
"I.X.l,." with some flourishes in green, the other end showing a helmet 
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in green, vvith the words "Helmet Gum" in green letters immediately 
above the helmet, and the same designs appear at the ends of the oppo- 
site side. The names "Wrigley" and "Pepsin Gum" appear in red let- 
ters, the one above and the other below the green bar, on both sides 
of complainant's counterband; while the names "Pepsin" and "Chew- 
ing Gum" appear in green letters, the one above and the other below 
the green bar, on both sides of one of defendant's counterbands. The 
names "Pepsin" and "Chewing Gum" in red letters are similarly ar- 
ranged on another of defendant's counterbands, and the names "Hel- 
met" and "Chewing Gum" in red letters appear in the same positions 
on the remaining counterband of défendant. One edge of complain- 
ant's counterband shows the following : A green bar with a spearhead 
bearing the words "The Flavor Lasts" in white letters, and immediately 
under the bar the name "Wm. Wrigley, Jr., Co.," with the names of the 
cities Chicago and New York at one end of the name of the company, 
and Toronto and London, England, at the other end, and the opposite 
edge is the same except that the words borne on the green bar are "Per- 
fumes The Breath" in white letters. On one edge of defendant's coun- 
terbands thèse words appear in green letters and figures, "Guaran- 
teed" and beneath this word, "Under the Pure Food and Drugs Act, 
June 30, 1906, Sériai No. 18035 ;" on the opposite edge, "A Pleasant 
Chewing Gum containing Pepsin and other pure food ingrédients;" 
underneath thèse words are "Lasting Flavor Good For Digestion." 
On another of defendant's counterbands the same words appear on one 
edge except that "Guaranteed" is in red letters, and on the opposite 
edge the same words appear except that the first sentence is in red 
letters, and the others in green. On one edge of defendant's remain- 
ing counterband are the words in green letters, "Guaranteed by The 
Helmet Co., Cincinnati, Under the Food and Drugs Act, Junè 30, 1906," 
and on the opposite edge the word "Spearmint" appears in green let- 
ters. Above the letters on each of the edges last mentioned are two 
heavy dotted parallel lines in red. Complainant's and defendant's 
packages alike contain five pièces or bars of chewing gum, and are 
completely inclosed in pink paper, except that the pièces of chewing 
gum are not so inclosed at the ends of one of defendant's packages. 

While there are différent features of thèse packages, both in words 
and colors, yet there is a most striking similarity in their gênerai ap- 
pearance. Complainant's product, it is true, can be distinguished 
from defendant's products when the packages are examined together 
for purposes of comparison ; this can be donc too when they are 
examined separately by one who is familiar with the two sets of pack- 
ages, since he can do so through the présence or absence alone of 
Wrigley's name; but the identity is so marked that the average user 
desiring the product of either producer would in ail likelihood be mis- 
led into buying the product of the other. The hkelihood of confound- 
ing defendant's brands with complainant's brand would naturally oc- 
cur in respect of an inexpensive article such as chewing gum. Any 
tendency to confuse users ought to suggest to manufaeturers and 
dealers avoidance of similarity, rather than its eultivatiori. The degree 
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of resemblance found hère can receive but one interprétation ; ît re- 
quired ingenuity and study to bring it about; it is calculated to con- 
fuse and deceive. One of the controHing reasons for this is to be found 
in the skilful association of colors employed by défendant on its coun- 
terbands and on the wrappers of the individual pièces of chewing 
gum, and particularly (except as to one) the use made of the pink. The 
only answer that the président of défendant company could give to the 
question why it was necèssary to "adopt a pink wràpper for each indi- 
vidual stick" was: 

"Because pink poster paper Is the cheapest papêr for printlng. Some of 
the high-price goods have whlte and some pink, but pink is the cheapest pa- 
per." 

In an opinion rendered in Wm. Wrigley, Jr., Co. v. Colker, 245 Fed. 
907, as appears by an exhibit hère, Judge Cochran said : 

"The défendant has the rlght to use spearmint to flavor hls gum, and to sell 
it. But why not wrap It up in a blue package? I have an idea that if you 
would put it up in a blue package, the complainant would not complain. Why 
does he sélect pink, when he has got ail the other colors of the rainbow to 
make a sélection from — blue and violet and yellow and green? But he takea 
the complainant's color. And so as to thesé other marklrigs. Wrigley has his 
lettered in red, and so is Colker'e lettered in red. Other markings are in 
green on Wrigley's product, and so is Colker's in green ; and it is that way 
ail around, it is in the same colors exactly. There is no other conclusion that 
one can come to, than that he adopted that dress in order to get Wrigley's 
business." 

As Judge Lacombe said in Lalance & Grosjean Mfg. Co. v. National 
Enameling & Stamping Co. (C. C.) 109 Fed. 317, 318: 

"It is no dontot true that no one can have a trademark monopoly in color 
of paper, or in shape of label, or in color of Ink, or in one or another détail ; 
but a gênerai collocation of such détails will be protected." 

Défendant admits extensive marketing of its product under the 
brands in question. No necessity is shown for dressing its product so 
as to confuse it with that of complainant. True, it is said that the 
predominating color, pink, is cheaper; but this is simply illustrative 
of defendant's apparent indifférence to the rights of the using pub- 
lic, not to speak of the rights of complainant. It is well settled 
that dealers are not so much to be considered as are the ordinary 
users; the former will of course know the manufacturers from 
whom thçir purchases are made, but the latter are open to dé- 
ception whether practiced by the manufacturer or the dealer; and 
hence the effect of producing and dreSsing goods that are calculated to 
deceive is at once a teihptâtion to unscrupulous dealers and an imposi- 
tion upon unwary users. Samson Cordage Works' v. Puritari Cordage 
Mills, 211 Fed. 603, 610, 128 C. C. A. 203, L. R. A. 1915F, 1107 (C. 
C. A. 6); Coca-Cola Co. v. Gay-Ola Co., 200 Fed. 720, 722, 723, 119 
C. C. A. 164, and citations (C. C. A. 6); L. E. Waterman Co. v. Stand- 
ard Drug Co., 202 Fed. 167, 171, 120 C. C. A. 455, and citations (C. 
C. A. 6) ; N. K. Fairbank Co. v. R. W. Bell Mfg. Co., 77 Fed. 869, 875, 
2Z C. C. A. 554 (C. C. A. 2); Wotherspoon v. Currie, Law Rep. 5 
E. & I. 508, 517; Lever v. Goodwin, 36 Ch. D. 1, 2, 3, 7; National 
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Biscuit Co. V. Baker (C. C.) 95 Fed. 135 ; R. Heinisch's Son's Co. v. 
Boker (C. C.) 86 Fed. 765, 768; Cauffman v. Schuler (C. C.) 123 Fed. 
205, 206. 

[4] It is idle to suppose that defendant's officers cannot discern 
the injurious effect of the manner in which they suffer the company's 
brands to be dressed and put upon the market. The défendant is 
therefore chargeable with knowledge of the inévitable conséquences of 
such conduct, and so is open to the inference that it intends its prod- 
ucts to be confused with and mistaken for complainant's product. 
Elgin Nat. Watch Co. v. 111. Watch Ce, 179 U. S. 665, 674, 21 Sup. Ct. 
270, 45 L. Ed. 365 ; Samson Cordage Works v. Puritan Cordage Mills, 
supra, 211 Fed. 608 (C. C. A. 6); Fuller v. Huff, 104 Fed. 141, 145, 
43 C. C. A. 453, 51 L. R. A. 332 (C. C. A. 2); Collinsplatt v. Finlay- 
son (C. C.) 88 Fed. 693 ; Meccano v. Wagner (D. C.) 234 Fed. 912, 
918; Wm. Wrigley, Jr., Co. v. L. P. Urson, Jr., Co. (C. C.) 195 
Fed. 568, 570; Von Mumm v. Frash (C. C.) 56 Fed. 830, 837; Bra- 
ham V. Beachim, 7 Ch. D. 848, 856; Wirtz v. Eagle Bottling Co., 50 
N. J. Eq. 164, 168, 24 Atl. 658 ; Northwestern Knitting Co. v. Garoi], 
112 Minn. 321, 326, 128 N. W. 288. 

The decree must be affirmed. 
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(Circuit Court of Appeals, Nlntli Circuit. October 1, 1917.) 

No. 2947. . 

1. DEPOsrrAEiEs <g=»14 — Bonds— Actions. 

In an action on a bond exeeuted by défendant to secure a deposit of 
county funds, évidence held to show tliat the bond was not approved by 
county officiais until after the bank in which it was contemplated funds 
shonld be deposited had failed. 

2. Depositabies <S=7 — Bonds — "Official Bond." 

A bond given by a bank to secure funds of a county of the state of Wash- 
ington deposited therein is an "officiai Ijond," and falls within the prin- 
ciple of Rem. & Bal. Code Wash. § 8327, declaring that errors of form in 
an officiai bond shall be dlsregarded; and where it bas in fact been acted 
upon to that extent, the fact that It has not been properly approved or 
filed as required by law constltutes no défense. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Officiai Bond.] 

3. Dkpositabie.s <S=>7 — Bonds— Appeoval. 

The treasurer of a county of the state of Washington cannot alone ac- 
cept for the benefit of the county a bond tendered by a bank designated as 
a depositary of the county funds, but can at most mark the bond approv- 
ed; concurrence of other officers being necessary to acceptance. 

4. Depositaries <S=>7 — ^Bonds — Acceptance. 

A bank designated as county depositary tendered a bond, conditioned 
that the bank should keep ail suras deposited and keep the county treasur- 
er harmless and indemnified for and by reason of the deposits. The bond 
was delivered to the treasurer on July 12th by the bank, in which funds 
to a considérable extent had already been deposited. The prosecuting at- 
torney decllned to approve the bond on account of a pro rata clause, and 

^BsFor other cases see same toplc & KEY-NUMBBR In aU Key-Numbered DlgesU & Indexes 
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the county treasurer so notlfled the surety. The bank closed Its doors on 
Saturday, July 17th, and on the following Monday the bond Indorsed by 
the treasurer and the prosecutlng âttorney was tendered for flllng. The 
treasurer, In the Intérim between July 12th and July 17th, Increased the 
amount of the deposlts In the bank, though ail the bonds, Including the 
one involved, glven by the bank, did not then equal the amount of the 
deposits. Held that, as the treasurer dld not alone hâve authorlty to ap- 
prove the bond, and as the amount of deposits in the bank at the time the 
bond was tendered exceeded the aggregate amount of the several bonds, 
the surety Is not llable, on the theory that the bond must be treated as 
having been acted upon by the treasurer, because of the presumption that 
a public officer acts lawfully, and that wlthout the bond the treasurer was 
not authorized to make such deposlts. 
5. Depositames ©=>? — Bonds— Construction. 

In such case, the bond, though Its terminology was amblguous, extended 
the obligation of the surety to moneys presently on deposit, as well as 
moneys to be deposited. 

In Error to the District Court of the United States for the South- 
ern Division of the Western District of Washington; Edward E. 
Cushman, Judge. 

Action by Pacific County, a municipal corporation, and another, 
against the Maryland Casualty Company, a corporation of the state of 
Maryland. There was a judgment for plaintiff, and défendant brings 
error. Reversed and remanded. 

John W. Roberts, of Seattle, Wash. (Roberts, Wilson & Skeel, of 
Seattle, Wash., of counsel), for plaintiflf in error. 

Charles O. Bâtes and Charles T. Peterson, both of Tacoma, Wash., 
and John I. O'Phelan, of Raymond, Wash., for défendants in error. 

Before GILBERT and HUNT, Circuit Judges, and DIETRICH, 
District Judge. 

DIETRICH, District Judge. Pacific county, in the state of Wash- 
ington, and J. E. Glazebrook, its treasurer, brought suit upon the 
bond of the Maryland Casualty Company, and' aifter a trial without a 
jury recovered judgment in the sum of $9,281.32^ together with costs. 
The Casualty Company, hereinaîter referred to as the défendant, 
brings the case hère for review. Omitting immaterial parts, the bond 
is as f oUows : 

"Know ail men by thèse presepts, that First International Bank of South 
Bendj Washington, as principal, and Maryland Casualty Company, a corpora- 
tion of the state of Maryland, as surety, are flrmly held and bound unto J. L. 
Glazebrook, treasurer of the county of Paclllc, state of Washington, In the sum 
of ten thousand dollars ($10,000). • • • 

"Dated this 9th day of July, A. D. 1915. 

"Whereas, the said principal, First International Bank, has been designated 
by J. L. Glazebrook, treasurer of Pacific county, as a deposltary of the current 
funds in the hands or possession of the said treasurer, J. L. Glazebrook, to be 
deposited in the said bank, the amount whereof shail be subject to withdrawal 
or diminution by said treasurer, as the requirements of said county shall de- 
mand, and which amount may be increased or decreased as the said treasurer 
may détermine ; and 

"Whereas, the said bank, in considération of such deposit and of the privi- 
lège of keeping same, has agreed to pay the county of Pacific, state of Wash- 
ington, interest," etc. • • • 

^sïFor other caseï see same toplc & KEY-NUMBER lu ail Kejr-Numbered Digesta & Inde^tw 
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"Now, therefore, if the said First International Bank shall * • * -well 
and truly keep ail such suras of nioney so deposited, or to be deposlted, as 
aforesaid, and the Interest thereon, * * * and shall in ail respect save 
and keep the said county, and the county treasurer of the said county, harm- 
less and indemnified for and by reason of the making of said deposit or de- 
posits, and shall In ail respects comply with House Bill No. 90, * • * then 
this obligation shall be void and of no efCect ; otherwise to be and remain in 
full force and efifect. 

"Provided: 

"1. That the Maryland Casualty Company surety on said bond, shall hâve the 
right to termlnate its liability under thls obligation by serving notice," 
etc. * • * 

"2. The surety shall only be liable for such proportion of the total loss or 
damage sustained by said obligée, by reason of any default of the principal em- 
braced within the terms of this bond, as the penalty of this bond shall bear 
to the total sum of ail bonds and securitles which may be given to secure the 
deposits above referred to ; and in no event shall the surety hereunder be lia- 
ble for any sum in excess of the penalty of this bond." 

It was delivered by the defendant's agent to the First International 
Bank, and by the cashier of the bank handed to the county treasurer, 
on July 12, 1915. Under the state law, referred to in the bond as 
House Bill No. 90, before the désignation of a bank as a depositary 
becomes effective, and before the treasurer is authorized to deposit 
in such bank any public funds, the bank must file with the county clerk 
a surety bond in favor of the treasurer, "in the maximum amount of 
deposits designated by such treasurer to be carried in such bank" ; and 
the bond must be approved by the treasurer, prosecuting attorney, and 
chairman of the board of county commissioners, or at least two of 
such ofificers, "before being filed with the county clerk, and unless so 
approved the same shall not be received or filed by the county clerk." 
The bond in question was not filed with the county clerk until July 19, 
1915. The bank had been designated as a depositary in the preceding 
January, and upon July 12th there was on deposit of the public funds 
of the county a balance of $48,429.24, to secure which the bank had 
furnished surety bonds, on file with the county clerk, aggregating $36,- 
000 (exclusive of the bond in question and the bond of the Illinois 
Surety Company for $10,000, which by its terms had expired on July 
Ist), besides collatéral in the form of municipal warrants and bonds 
aggregating approximately $10,500, which it had placed in the hands 
of the county treasurer. Qur attention has not been directed to any 
provision of law authorizing the treasurer to make deposits upon col- 
latéral security of any character; but, if thèse bonds and warrants 
be considered at their face value, which was in excess of their market 
value, the security to cover deposits in this bank aggregated $46,500, 
as against an actual deposit balance of nearly $3,000 in excess of that 
amount. On July 13th the treasurer made an additional deposit of 
$4,000, and on the following day he made another deposit of $4,000, 
and at the same time checked out $4,000. The bank remained open 
Saturday, July 17th, as usual, but failed to open Monday, or sub- 
sequently, and its affairs are now in the course of liquidation. The 
treasurer had no other transactions with it between July 12th and July 
19th, and, as already indicated, there was due him when the bank failed 
a balance of $52,429.24. The lower court excluded the bond of the 
245 F.— 53 
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Illinois Surety Company, included the collatéral at îts face value, and 
held that the defendant's bond was in force and covered ail deposits, 
both those made before and those made after it was put into the hands 
of the treasurer. 

The défendant urges two gênerai contentions : First, that the bond 
was not delivered to or accèpted by the county until after the bank 
failed; and, second, that it was not intended to cover existing de- 
posits, but was given to secure only deposits to be thereafter made. 

[ 1 ] Upon the first point, some of the material f acts are undisputed, 
while others are in controversy. It is admitted that the bond was 
not tendered to the county clerk until July 19th. It is f urther conceded 
that of date July 14th the treasurer wrote to the défendant the fol- 
lowing letter : 

"In re Bond of First International Bank. 

"We hâve your depository bond for $10,000, dated July 9tli, 1915, In favor of 
J. Li. Glazebrook, county treasurer. The prosecuting attorney refuses to approve 
any bond carrylng the pro rata clause, and we ask you to kindly glve us a bond 
In which thls Item is ellminated, or followed by the foUowing: 'Provided, how- 
ever, that If such other bonds or securltles are insuflacient for any reason to 
fuUy make, together wlth the aforesald proposition under this bond, the full 
amount of interest and principal demanded and refused and interést thereafter 
accruing to tlme of actual payment to sald treasurer, then and In that event 
the surety hereunder shall be Uable to said treasurer tb the full âmount of loss 
sustalned by reason of such insufflclency.' If you will deliver to your agent 
hère a bond as stated above, we will deliver the bond we now hâve to him, and 
take the new bond in lieu thereof . If you prefer, we promise to return to you 
immediately the old bond above mraitioned as of July 9th upon receipt of new 
bond Gorrected to read as stated above. Thanking you for your kindness in 
the above; matter, we are," etc. 

There is no positive évidence as to when the letter was mailed, but 
the testimony strongly tends to show that it was actually received 
by the défendant at Seattle on July 19th. When the bond was ten- 
dered for filing upon the 19th of July, it bore the signatures of the 
treasuref and the prosecuting attorney, but without date. Notwith- 
standing the statements in this letter, the treasurer testified that the sig- 
natures were indorsed on July 12th; but the prosecuting attorney de- 
clined to say when he made the indorsement, although it would seem 
quite incredible that he should hâve forgotten. However, he admitted 
that, when the bond was presented for his approval, he declined to 
approve it, for the reasons stated in the treasurer's letter. When we 
consider the statement in the letter, the corroboration thereof by the 
prosecuting attorney under oath, his évasion of the question when 
he indorsed his name, the fact that the indorsement is without date, 
and the further fact that the bond was not tendered for filing until 
after the bank failed, the conclusion is irrésistible that the prosecuting 
attorney did not give his approval or attach his name until after the 
bank failed, notwithstanding the bare, uncorroborated testimony of 
the treasurer to the contrary. It must be borne in mind that as a wit- 
ness the treasurer had the strongest inducement to color the truth. Ad- 
mittediy, as between him and the county, he and his officiai bonds must 
stand responsible for the $8,000 deposited on the 13th and 14th. If 
he can succeed in this action, he will escape the conséquences of offi- 
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cial nialfeasance of the most flagrant character. For reasons which 
may readily be surmised, the county is joined with him in this suit; 
but, in a suit by the county upon his officiai bond, the right to re- 
cover would be so clear as apparently to leave no possible ground for 
défense. 

[2-4] But if we take the view that the considérations referred to 
are ail outweighed by the uncorroborated testimony of this deeply in- 
terested witness, what légal aspect does the case présent? Plaintifïs 
place great, if not exclusive, reliance upon the assumption that the 
bond was accepted and acted upon by the treasurer. Of course, it was 
not accepted by the county, for the only officer authorized to accept 
it for the county knew nothing about it until July 19th. But was it 
acted upon by the treasurer? We are in entire accord with the prin- 
ciple enunciated in section 8327 of the statutes of the state of Wash- 
ington (Rem. & Bal. Code), and recognized in such cases as Board 
V. Duluth, 75 Minn. 174, 77 N. W. 815, State v. Pederson, 135 Wis. 
31, 114 N. W. 828, Henry County v. Salmon, 201 Mo. 136, 100 S. W. 
20, People v. Edwards, 9 Cal. 286, Deer Lodge Co. v. U. S. F. & G. 
Co., 42 Mont. 315, 112 Pac. 1060, Ann. Cas. 1912A, 1010, Buhrer v. 
Baldwin, 137 Mich. 263, 100 N. W. 469, Hennepin County v. State 
Bank, 64 Minn. 180, 66 N. W. 143, and Ihrig v. Scott, 5 Wash. 
584, 32 Pac. 466. Accordingly we hold that such a bond as this is in 
effect an officiai bond, and falls within the rule that defects of form 
should be disregarded; and where the bond has in fact been acted 
upon, to that extent it will constitute no défense that it has not been 
properly approved or filed as required by law. But there must be an 
acceptance of the bond, and the acceptance can be accomplished only 
by a substantial compliance with the forms prescribed by law, or by 
officiai acts donc in reliance upon the existence of such bond. Hère, 
before the bank was entitled to receive deposits, it was its duty — not 
the duty of the treasurer — to file with tlie county clerk a surety bond 
approved by at least two out of the three designated county officers. 
The statute undoubtedly contemplâtes delivery to and acceptance by 
the clerk on behalf of the county. Thç bank présents the bond to 
the treasurer and one of the other officers, or to aie two other officers, 
for their approval ; but the treasurer cannot accept the bond for the 
county any more than could the prosecuting attorney or the chair- 
man of the board of county commissioners. The limit of the treas- 
urer's power, whether he acts alone or in conjunction with one of 
the other officers, is to "approve" the bond — its form, its exécution, 
and the sufficiency of the surety. But such approval does not ipso 
facto consummate a delivery to or constitute an acceptance by the 
county. In the ordinary course the bank might with perfect pro- 
priety alter its purpose, after securing the requisite approval, and 
décline to deliver the bond to the clerk; no one would contend that 
in such a case the bond would be effective. So hère it would hâve 
been compétent for the bank or the défendant to withdraw the bond at 
any time prior to its delivery to the clerk on July 19th, provided the 
county or the treasurer had not in the meantime acted in reliance up- 
on it Défendant received no premium, and was not in a position to 
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make a demand therefor until its proiïered obligation was accepted. It 
being admitted that the bond was not delivered to or accepted by the 
county substantially in the manner prescribed by law, and that no officer 
of the county acted in reliance upon it, unless it be the treasurer, the 
only question is: Did the treasurer so act? There is no suggestion 
from any source that, relying on the bond, he left in the bank any part of 
the balance o£ approximately $45,000 on deposit on July 12th, and for 
which the défendant was held responsible in the court below. Nor is 
there any substantial évidence that he relied upon it in making the de- 
posits on July 13th and 14th. Upon being asked the direct question by 
défendant, he objected to answering, and his objection was sustained. 
In the face of this declination to say whether he would or wôuld not 
hâve made the deposits without this bond, he attempts to support the 
contention that he relied upon it by invoking the presumption that a 
public ofEcer acts lawfully, and that therefore he would not hâve 
made thèse deposits without the bond. But, even if we put on one side 
the considération that it is positively shown that, contrary to such pre- 
sumption, he was in this very matter violating the law by making de- 
posits upon collatéral of doubtful value, when the law requires surety 
bonds, and further by carrying a balance substantially in excess of se- 
curities of ail descriptions, does not the presumption operate directly 
against, rather than in support of, his position? For him to hâve de- 
posited a single dollar in reliance upon this bond before it was deliver- 
ed to and accepted and filed by the clerk would, as he well knew, hâve 
been to fly in the face of an express statutory prohibition, of which he 
admits he was cognizant. 

It is suggested in the defendant's brief, and not discussed by the 
plaintifïs, that under the state law he might, upon his own responsibili- 
ty, hâve deposited public funds in the bank without requiring the stat- 
utory security; if that be a correct view, of course the presumption 
would be that he made the deposits upon his own responsibility and 
without security. But if the law be otherwise, surely to sustain the po- 
sition that he did not violate one branch of a law we cannot indulge the 
presumption that he violated another of its express provisions. If he 
had had no previous transactions with the bank, or if such transactions 
as he was having had been in compliance with the law, and if he could 
hâve lawfully made deposits upon this bond without first filing it with 
the clerk, there would be room for the presumption ; but it would be a 
strange use of the principle, if it could be invoked in favor of the 
plaintiff under the circumstances hère shown to hâve existed. There is 
a suggestion that the letter does not express a présent rejection of the 
bond, but implies a conditional or temporary acceptance. It may be 
conceded that the language is equivocal on several points. But it is 
to be repeated that it was not within the power of the treasurer to 
acçept, temporarily or otherwise. He could give or withhold his ap- 
proval, and that is ail ; and neither would his approval in itself be 
effective for any purpose, nor would his disapproval be final or con- 
clusive. Besides, it is plain from his own testimony that he did not 
regard the bond as having been delivered to or accepted by the county. 
He says: 
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"I dld not file the bond wlth the clerk, because the company had not sent 
me bond carrying the clause outlined. If I had flled it, and the conipany sent 
me the bond carrying the clause outîined, it took an order of court to take 
this one (indicating the bond sued on). It required a cancellation notice of 90 
days. and in that event I would bave held two bonds agalnst the company for 
$10,000 each." 

We must hold that the record f ails to disclose an acceptance, either 
in the manner prescribed by statute or by conduct showing that any 
officer of the county assumed that the bond was in force and acted 
in reliance thereon. 

[5] It is unnecessary to discuss the other point at length. While 
the language of the bond is ambiguous, we construe it as extending the 
obligation of défendant to moneys presently on deposit as well as to 
moneys to be deposited. Whether it created any liability touching an 
existing claim upon which the bank was already in default, or for past 
deposits in case it should appear that the bank was insolvent when the 
bond was given, we need not now décide. Nor do we express any 
opinion upon the question whether or not the bond of the Illinois Sure- 
ty Company should be considered in determining the aggregate amount 
of securities, especially as to such previous deposits, if any, as the bank 
was unable to account for and pay to the county on July Ist. 

The judgment is reversed, with directions to grant a new trial, and 
to take further proceedings not out of harmony with the views herein 
expressed. Costs to appellant. 



BULLARD V. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. July 5, 1&17.) 

No. 1513. 

1. Intoxicating Liqtjoes <S=:3223(3) — Iixicit Distillino — Issues, Peoof, and 

Vabiance. 

In a prosecutlon for illielt dlstilling, the gravamen of the offense being 
the unauthorized distillation of alcoholie splrlts, an Instruction authoriz- 
Ing conviction if accused distlUed mm, brandy, or whisky was not er- 
ronepus, though the iudictment charged only distillation of whisky, for 
the spécification might be disregarded as surplusage. 

2. Ceiminal Ijaw cs=3ll72(6) — Appeal — Habmless Ereoe — Instkuotions. 

Where the évidence showed only llllclt distillation of whisky, an In- 
struction authorizing conviction on proof of distillation of rum* brandy, 
or whisky, was harmless though the indictment specified only whisky. 

3. Intoxicatino Liquobs <S=>167— Iixicit Disin-LiNO — Pebsons Liable— 

OWNER OF LaND. 

In a prosecutlon for illicit dlstilling, an instruction that. If défendant 
allowed the use of his land for the still under agreement giving hlm con- 
trol thereof or an interest therein, he was equally responsible wlth the 
party in control and opération, was not open to objection, as the charge 
warranted proof that défendant was engaged with others in illicit dls- 
tilling. 

4. Ceiminal Law <@=»1169(2) — Appeal— Haemless Ekeoe— Admission of Evi- 

dence. 

Where the sherlff testifled to flnding the still on defendant's land, the 
admission of testimony by the deputy colleotor that the sherifC telegraphed 

«=s>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexe* 
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Mm tô corne, that te had got defendant's stlll, wMle erroneous, was 
harmless. 

5. WiTNEssES <S=405(2) — Impeachment — Collatéral Questions, 

Where, for impeachment, the proseçution questioned défendant as to a 
whoUy collatéral charge against hlm, the proseeution is bound by hls 
answer that proseeution of such charge had been quashed, and the judg- 
ment roll is not admissible despite altercations between counsel. 

6. Cbiminal TiAW ®=>1169(11) — Appeal — Harmless Eeeoe. 

In a proseeution for illicit distllling, where défendant took the stand, 
and In response to cross-examinatlon by the proseeution admitted he had 
been indicted for adultery, but stated the proseeution had been quashed, 
the court admitted the judgment roll in the adultery case on aecount of 
a Sharp altercation between counsel and by instructions authorized the 
jury to consider it. It was claimed that the judgment contradicted de- 
fendant's statement that proseeution had been quashed and showed a dis- 
creditable state of affalrs in his household. Held, that the erroneous 
admission of the judgment roll was prejudicial error. 

In Error to the District Court of the United States for the Eastern 
District of South Carolina, at Charleston ; Henry A. Middleton Smith, 
Judge. 

George W. Bullard was convicted of illicit distilling, and he brings 
error. Reversed, 

W. F. Stevenson, of Cheraw, S. C, for plaintiff in error. 
Francis H. Weston, U. S. Atty., of Columbia, S. C, and J. Waties 
Waring, of Charleston, S. C, Asst. U. S. Atty. 

Before KNAPP and WOODS, Circuit Judges, and WADDILI., 
District Judge. 

KNAPP, Circuit Judge. Plaintiff in error, défendant below, was 
convicted of illicit distilling, a,nd brings his case hère on writ of error. 
The indictment contains seven counts, charging him, in substance: 
(a) With having in his possession or under his control a distilling ap- 
paratus which was not registered ; (b) with being a distiller of spirits, 
"to wit, corn whisky," without having given the bond required by law ; 
(c) with carrying on the business of such distiller with intent to de- 
i raud the govemmeht of its tax ; and (d) with working in a distillery 
for the production of spirits, "to wit, corn whisky," which distillery 
did not display the required sign. In the remaining counts the same 
charges as (b), (c), and (d) are repeated with référence to the distilla- 
tion of rum, but as thèse counts were withdrawn from the jury they 
need not be considered. The défendant was found guilty on the first 
four counts. 

[ 1 ] Taking up the assignments of error, or such of them as appear 
to merit discussion, we come to a contention based upon the foUowing 
instruction to the jury : 

"It does not matter whethér it was rum or whisky or brandy or any liquor 
which conforms to the statutory définition of distilled alcohol spirits. If he 
is proved to hâve been in possession of such a still and to hâve been in 
possession unlawfuUy and to hâve operated it unlawfuUy, then he Is guilty, 
although the indictment might hâve charged him with produclng distilled 
spirits called brandy and he was proved to hâve produced corn whisky, be- 

â=3For otber cases tee same topic & KBY-NUMBER lu ail Key-Nutnbered Digests & Indexes 
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cause the offense is the intended production or production of dlstilled alcohol 
spirits, and not of any particular class or name of such spirits." 

[2] This instruction is claimed to be erroneous for the reason that 
the indictment, excluding the counts withdrawn, charges the unlawful 
production of a particular kind of spirits, namely, corn whisky, and it 
is arg-ued that défendant could only be convicted for producing the 
spécifie article named in the indictment. We are unable to sustain the 
contention. The gravamen of the statutory offense is the unauthorized 
distillation of alcoholic spirits, and an indictment therefor need not 
specify the particular kind of spirits which the défendant is accused 
of producing. United States v. Simmons, 96 U. S. 360, 24 L. Ed. 819 ; 
Coffey V. United States, 116 U. S. 427, 434, 6 Sup. Ct. 432, 29 L. Ed. 
681. The spécification in this case, therefore, might well be regarded 
as surplusage, the inclusion of which did not modify or restrict the 
applicable rule of law, since its omission would not affect the sufficiency 
of the indictment. But whatever might be said if the proofs had dis- 
closed the production of rum or brandy, the objection is demonstrably 
without force in view of the fact that the only testimony upon the sub- 
ject was the asserted finding, near the "furnace" on defendant's prem- 
ises, of "several barrels of mash, made of fermented meal, such as is 
used from which to distill corn whisky." Inasmuch, then, as the évi- 
dence supported the spécifie charge in the indictment, it seems clear to 
us that défendant was in no wise prejudiced by the instruction quoted, 
even if it be assumed that such an instruction addressed to a différent 
çtate of f acts would be erroneous. The case of Terry v. United States, 
120 Fed. 483, 56 C. C. A. 633, holds nothing to the contrary and has 
no pertinent application. To this it may be added that the objection 
hère considered would appear unavailing for the further reason that 
it does not apply to the ftrst count of the indictment, and conviction 
upon that count alone would be sufficient to sustain the judgment. 
Claassen v. United States, 142 U. S. 146, 12 Sup. Ct. 169, 35 h. Ed. 
966. 

[3] Complaint is also made because the jury were told that if de- 
fendant "allowed the use of his land for the still under any agreement 
whatsoever of sharing in its results, or under any agreement whatso- 
ever that gave him the right to take charge and control of it, he would 
be equally responsible with the party in control and opération." We 
fail to see wherein this statement is incorrect or upon what ground it 
can be held erroneous. The défendant was charged with having an un- 
registered distilling apparatus in his possession and under his control, 
gjid with being a distiller of spirits. This was enough to permit proof , 
it the facts warranted, that he was engaged with others in the illicit 
business of which he was accused; but plainly in that case his guilt 
would not be condoned by their participation. And, if it be claimed by 
him that the still in question was actually operated by some one else, 
the instruction was entirely proper and should be upheld. In short, 
with the single exception hereinafter noted, the charge as a whole ap- 
pear s to be full and fair in its review of the testimony and not other- 
wise subject to valid objection. 

[4] Two questions of évidence seem to require examination. The 
first is this : One Jenkins, a witness for the government, testified that 



840 245 FEDERAL REPORTER 

he was deputy collecter at the time and that he received a telegram 
from Patterson, sherifï of Marlboro county, saying, "Corne on, I hâve 
got Bullard's still." The contents of this telegram were clearly inad- 
missible, and the motion to strike out should hâve been granted. But 
the error was not appreciably harmful and may be disregarded. Pat- 
terson had testified fully as to what he saw and found in defendant's 
pasture lot, and his message to Jenkins was at most a mère inference 
from facts which he had already stated to the jury. In the circum- 
stances, therefore, the refusai to strike out must be held quite insufifi- 
cient for a reversai of the judgment. 

[5] The other question is much more serious. Bullard, as a wit- 
ness in his own behalf, denied vigorously that he had any connection 
with or knowledge of the unlawful acts alleged to hâve been committed 
on his premises. On cross-examination he admitted that he had been 
indicted for assault and battery and that he had pleaded guilty and 
paid a fine. He was then asked if he had not been indicted for other 
offenses, including adultery. This also he admitted, but said that the 
case had been "squashed." Immediately following this answer the 
record says: 

"In reply, the district attorney offered the judgment roU In the adultery 
case to contradlct the défendant, and showed that the case had not been 
quashed. To this the défendant objected; the objection was overruled and 
the judgment roll introduced in évidence, contalning an order of the court 
provldihg for an adjustment of ail the charges. Before its introduction a 
différence of opinion between counsel for the government and the défense 
as to the contents of this roll and order was openly expressed before the jury. 
Oounsel for the government stated that the consent order showed an admis- 
sion by défendant. Counsel for the défense arose and stated there was nothing 
in the order that could be construed as an intimation to that efCect — aU this 
before either could be restrained by the court. Under thèse circumstances, 
the court to relieve the jury from any mlsapprehension held the roll compé- 
tent and the order (was) read as foUows." 

We are not aware of any theory upon which this ruling can be de- 
fended. The subject-matter of the question addressed to Bullard was 
obviously collatéral to the issue on trial and the government was bound 
by his answer. Indeed, it is elementary that contradiction in such case 
is not ordinarily permissible. The district attorney, in pursuing an in- 
quiry wholly unrelated to the charge under investigation, took the risk 
of replies which would defeat the effort to show that the witness was 
a man of bad character or otherwise unworthy of belief. Whether his 
statements about the adultery charge were true or f aise, he could not 
be contradicted in that regard except out of his own mouth. And 
clearly, as it seems to us, the "roll and order" in the adultery case was 
not made compétent évidence against him by the circumstance that 
sharp dispute broke out between counsel, "before either could be re- 
strained by the court," as to whether or not the order in that case, 
"providing for an adjustment of ail the charges," showed an admission 
of guilt by the défendant. In short, nothing appears in this record 
which brings the case within any recognized exception to the settled 
and familiar ruie that the testimony of a witness upon a purely col- 
latéral matter is not subject to contradiction. 

[6] The prejudicial effect of this évidence can scarcely be doubted. 
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Not only was it claimed to réfute Bnllard's assertion that the adultery 
indictment had been quashed, but the récitals in the "adjustment" or- 
der, in terms and by inference, disclosed a condition of affairs in de- 
fendant's household which the jury could not fail to regard as highly 
discreditable. That their verdict was influenced by the damaging im- 
pression which this order would naturally produce seems to us by no 
means improbable. Moreover, as bearing upon BuUard's credibility, 
the évidence in question was given a degree of prominence by the fol- 
lowing instruction : 

"In view of the contention which has taken place between counsel in the 
courthouse, and that the jury might not be under any mlstaken or erroneous 
conclusion as to what it was, I think it proper that the order should be read. 
You hâve heard it, and It is for you to say whether that order agreed to by him 
shows on hls part any admission of guilt, or whether, on the other hand, it was 
simply done by hlm in a laudable effort to improve his relations with his wife, 
and do away with différences." 

But the contention between counsel grew out of Bullard's reply to 
a question concerning a matter entirely foreign to the pending charge 
of illicit distilling. For that reason the government was bound by his 
answer, whatever it was, and had no right to contradict him by the 
record in the case to which the inquiry related. And the difficulty is 
that the mistaken ruling, however commendable its purpose, permitted 
the jury to find that Bullard was untruthful in saying that the adultery 
case had been quashed, and to further find that he had in effect con- 
fessed an immorality which is a criminal offense under the laws of 
South Carolina. The obvions tendency of the évidence, if the jury 
fcund against him on this collatéral issue, was to place the défendant 
in a most unfavorable light and thereby give unfair support to the 
charge for which he was on trial. That the admission of this évidence 
was réversible error seems to us an unavoidable conclusion. 

The judgment of conviction must be set aside and a new trial 
granted. 

Reversed. 



THOMPSON V. BALKB. 

(Circuit Court of Appeals, Sixth Circuit November 6, 19170 

No. 3058v 

1. AppEAt AND Erbob <S=954(1) — Review — Questions Peesented. 

An appeal, after défendants application to rehear motion for prellml- 
nary injunetlon was denied, présents for review only the propriety of the 
preliminary injunction complained of. 

2. CONTBACTS ®=3l47(3) CONSTEUCTION RuLES. 

In ascertalnlng the intention of the parties, the contract as a whole 
should be considered. 

3. Injunction <©=» 136(2) — Subjects of Pbotection. 

Défendant, a distiller with a large quantity of whisky in bond, eutered 
Into a contract whereby plaintiff, after buying certain whisky, was given 
the option of buying whisky made in subséquent years. One clause of the 
contract provided that défendant should bottle whiskJes for plaintifC at 
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flxed priées, and another clause provlded that the eontract should become 
vold on plalntiff's fallure to exercise In due season any annual option pro- 
vlded for, and that if, at termination, ttiere should remain In bond any 
whiskies previously purchased, défendant should bottle the same accord- 
Ing to agreement A supplemental eontract allowed plaIntifC to do his own 
bottling, and a later agreement pr^ovided that, on its termination, de- 
fendant should bottle whiskies stlU in bond and sold by plaintiff to hls 
customers. Beld that, on termination of the eontract, by plalntiff's fall- 
ure to exercise the option provided, plaintiff was, in view of the whole 
eontract, and the fact that bonded whisky could only be bottled in de- 
fendant's bottling house appurtenant to the distlllery where the whisky 
was bonded, entitled under the évidence now produced to a preliminary 
injunction, preventing défendant from excluding plaintiff from use of 
the bottling house. 

4. Appeal and Ebror <S=»954(1) — Pbeuminary Injunction — Discrétion. 

An order grantlng a preliminary injunction should be afflrœed, where 
the grantlng of the injunction was not an abuse of discrétion, and there 
was a fair case for Its exercise. 

Appeal from the District Court of the United States for the East- 
ern District of Kentucky ; Andrew M. J. Cochran, Judge. 

Suit by Rudolph F. Balke against John B. Thompson. From a de- 
cree granting a preliminary injunction, défendant appeals. Affirmed. 

Hazelrigg & Hazelrigg, of Frankfort, Ky., and John B. Thompson, 
of Harrodsburg, Ky., for appellant. 

Lawrence Maxwell and Joseph Wilby, both of Cincinnati, Ohio, 
and Thos. D. Slattery, of Covington, Ky., for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and McCALL, 
District Judge. 

KNAPPEN, Circuit Judge. Appeal from an order granting a pre- 
liminary injunction. The case is this : 

On December 21, 1908, appellant was the owner of the "Old Jordan" 
distillery, at Harrodsburg, Ky., where he then had on hand in bonded 
warehouse about 19,000 barrels of "Old Jordan" whisky of the crops 
of 1901, 1902, 1903, 1905, 1906, and 1907. On that date he made a 
eontract with the corporation of which appellee was président (and to 
whose rights he has succeeded), whereby appellee (as we shall call 
the interest represented by him) agreed to procure for appellant a loan 
of $90,000 on the latter's note, collateraled by warehouse receipts for 
whisky, and indorsed by appellee; also absolutely to buy a certain 
amount of appellant's 1901, 1902, and 1903 crops at given priées. He 
was given the option o£ buying, also at given priées, whiskies of the 
crops of 1903, 1905, 1906, and 1907, on written notice prior to De- 
cember 1 (later changed to November 1) of the years 1909, 1910, and 
1911, respectively. He was given a further option generally of buy- 
ihg ail of appellant's future manufacture (at a certain minimum and 
maximum production) "during the life of the eontract," at certain 
priées based on the prices of grain from year to year, and, specifically, 
of buying the crops of 1909 and 1910 (there was no 1908 crop) on 
notice prior to November 1, 1912; the crops of 1911 and 1912 on no- 
tice prior to November 1, 1913; the crops of 1913 and 1914 on notice 

^z^Tn otber cases see same topfc & KEY-NUMBER In ail Key-Numbered Digests & Indexe* 
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prior to November 1, 1914 (as those option dates were later dianged) ; 
and thereafter a séries of separate annual options extending to Janu- 
ary 1, 1935. He was given the exclusive right to use appellant's busi- 
ness name, as well as the trade-name "Old Jordan," during the life 
of the agreement. 

The twenty-first clause of the contract provided that appellant 
was to bottle the whiskies for appellee on certain terms and priées 
named. By the thirteenth clause the contract was to "become null and 
void" in the event of appellee's failure to exercise in due season any 
annual option provided for, with provision that if at the time of such 
termination there should remain in bond any whiskies previously pur- 
chased by appellee under the contract, appellant should remain under 
the obligation of clause 21, before referred to, to bottle the whisky un- 
der its terms and conditions; by the seventeenth clause, appellee was 
entitled to free storage for six months from the date of the entry in 
bond. i 

By a supplemental contract of April 14, 1909, appellant was re- 
lieved from the obligation of free storage, and in considération there- 
of the provision for bottling by appellant was abrogated, and appellee 
was to do bis own bottling at the "Old Jordan" distillery; appellant 
agreeing to deliver the bulk whisky to appellee at the bottling house 
as required. The original contract was otherwise undisturbed. By a 
still later contract of December 2, 1910, appellant agreed that in the 
event of the termination of the original contract, as provided for in 
its thirteenth clause, he would bottle in bond, at certain stated charg- 
es, ail Old Jordan whiskies still in bond theretofore acquired by ap- 
pellee and by him sold to his customers (or by his customers bought 
"ofï the market"), with appellee's agreement to bottle. The contract 
was concededly carried out by appellee until November 1, 1914 (he 
meanwhile doing the bottling at his own expense under the agreement 
of April 14, 1909), and the options given him were exercised for ail 
crops to and including those of 1909 and 1910. Appellee expressly 
disclaimed the right to take the crops of 1912, 1913, and 1914 (there 
was no crop of 1911) ; the crop of 1912 being treated, for the purposes 
of notice, as part of the 1913 crop. 

On November 1, 1914, when appellee's right to further purchases 
ended, appellee had a large amount of bulk whisky of the crops of 
1909 and 1910, fully paid for, which he claimed the right to bottle in 
bond at appellant's bottling house. Appellant, while denying the ex- 
istence of this right after November 1, 1914 (and accordingly soon 
thereafter demanding possession of the works, and ofïerinig 'and 
claiming the right to do appellee's bottling on payment of charges 
therefor), suffered appellee to use the bottling house (appellant mean- 
while bottling therein some of his own whisky) until about Decemben 
6, 1916, when appellant caused the revenue officer to wliolly exclude 
appellee. As under the revenue laws appellee's remaining whisky 
(claimed to be about 7,000 barrels) could be bottled only at appellant's 
distillery, appellee filed his bill for injunction against interférence 
with his asserted right to bottle. A temporary injunction was ordered 
(on appellee's giving bond for $25,000) restraining such interférence 
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and directing the reinstatement of appellee in the bottling house for 
the purpose of such bottling, and the delivery to him of so much of his 
whisky as he should demand for the purpose. On motion for re- 
hearing appellant represented that a considérable part of appellee's 
whisky in bulk had been sold by him since November 1, 1914, under 
agreement for bottling it in bond, and that by the contract of De- 
cember 2, 1910, appellant was entitled to bottle it; that joint posses- 
sion of the premises by appellant and appellee was impossible; and 
that appellant had of his own whisky about 12,000 barrels of the 
1912 and 1913 crops ready and eligible for bottling. The answer to 
the bill had asserted the sale of appellant's whiskies (crops of 1912 
to 1914), with privilège of bottling at the distillery on appellee's de- 
livery of possession. The application to rehear was denied. 

[1-3] This appeal brings up nothing but the propriety of granting 
the preliminary injunction. Louisville & Nashville R. R. Co. v. West- 
ern Union Telegraph Co. (C. C. A. 6) 207 Fed. 1, 4, 124 C. C. A. 
573. The crucial question on the merits is whether the appellee's 
dght to bottle his bulk whiskies then on hand ended November 1, 
1914, with the . termination of his right to make further purchases. 
Appellant insists that this resuit is compelled by the express language 
of clause 13 of the original agreement, which makes the contract 
"null and void" on appellee's refusai to exercise in due season any 
annual option. 

We are unable to agrée with this conclusion, for the provision just 
referred to is immediately followed by one equally express retaining 
appellant's obligation under a later clause (21) to bottle "under the 
terms and conditions" of that clause ail of appellee's whiskies previous- 
ly purchased and still remaining in bond. True, clause 21 obligates 
appellant to bottle "during the entire life" of the agreement, and this 
expression, as used exactly or in substance, in other places in the con- 
tract, means the period during which the right to exercise options 
existed. But to ascertain the intention of the parties the contract 
must be considered as a whole ; and appellant's construction cannot be 
accepted without nullifying the express agreement of clause 13, obvious- 
ly designed to meet the very contingency which this case présents. This 
should not be done. We think, moreover, that the efïect of the sec- 
ond contract, so far as concerns the bottling privilège remaining after 
the right to further options ended, was merely to substitute a right in 
appellee for an obligation upon appellant; for, while the provision in 
the second contract relieving appellant from his bottling obligation 
refers to clause 21 of the original contract (not mentioning clause 13), 
yet not only does it seem unreasonable to suppose that appellee de- 
liberately intended to give up the important right conferred by clause 
13, but by the veiy last clause of the second contract "ail and singular 
the terms" of the original contract are declared to "be and remain 
binding upon both parties," "except so far as modified by this supple- 
mental contract," and the provision of clause 13 which we are consid- 
ering was not in terms modified. 

Appellee's asserted right to bottle his bulk whisky in bond thus re- 
mained after November 1, 1914, unless taken away by the sixth clause 
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of the contract of December 2, 1910, the "purpose and intent" of 
which was declared to be that in the event of the termination of the 
contract under its thirteenth clause appellant should assume and carry 
eut appellee's obligation and agreement to bottle whiskies theretofore 
acquired by appellee under the contract and sold by him to his custom- 
ers, or by the latter bought "off the market," but not yet bottled in 
bond — such bottling to be done by appellant at the same "terms and 
rates" agreed to by appellee. 

The pleadings do not disclose the circumstances eut of which the 
1910 bottling agreement arose, or its purpose, and no testimony was 
introduced. Its intent was thus left to be ascertained solely from the 
language of the writing (which does not, as in the case of the second 
or supplemental agreement, state how it came about), in connection with 
the preceding written agreements. The absence of such information 
has not rendered difficult an interprétation of the preceding contracts, 
which speak for themselves. 

Judged alone from the face of the writings, we agrée with the Dis- 
trict Judge that the 1910 provision relates only to whiskies sold sub- 
ject to a bottling right not yet exercised, and does not afïect appellee's 
right given by previous contracts to bottle whiskies not so sold. We 
hâve not the benefit of Judge Cochran's views of its application to 
whiskies actually so sold, except as may be involved in the déniai with- 
out opinion of the application for rehearing. We therefore shall not 
now pass upon the construction of the agreement as it relates to 
whiskies so sold, nor definitely and conclusively décide its application 
to goods not so sold. It may be that on final hearing (which no doubt 
may speedily be had) évidence of the custom of the trade (knowledge 
of which the District Judge may hâve had), or of the circumstances 
out of which the 1910 agreement arose, will make it entirely clear 
whether the 1910 provision was intended wholly to take the place of 
the arrangement evidenced by the first and second contracts taken to- 
gether, or whether, as appellee contends, it was intended only to meet 
possible cases of purchases from appellee, or on the market, of bulk 
whisky to be held in bond with bottling right for an indefinite period, 
which might continue after appellee had ceased to operate the bottling 
house. Such arrangement would seem naturally to accommodate both 
parties — the appellee, by not requiring him to operate the works for 
sporadic and belated bottling ; the appellant, by giving him prompt and 
uninterrupted possession of the works as soon as appellee should 
cease active botthng, so far as immediately required, of his own biilk 
goods. 

[4] The order awarding preliminary injunction should be affirmed; 
for this appeal raises only the question whether in awarding it discré- 
tion was properly exercised (Interurban Co. v. Westinghouse Co. [C. 
C. A. 6] 186 Fed. 166, 170, 108 C. C. A. 298) ; and although, if we 
could say, as matter of law, that appellee had no right to the relief 
asked, it would be our duty at least to reverse the order for injunction 
for lack of room for the exercise of discrétion (Bissell Co. v. Gosheri 
Co. [C. C. A. 6] 72 Fed. 545, 550, 19 C. C. A. 25; Shelbyville v. 
Glover [C. C. A. 6] 184 Fed. 234, 238, 106 C. C. A. 376), such is not 
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the case hère. To say the least, appellee présents a faîr question as 
to the extent of his asserted right, requiring opportunity for its f ull 
présentation and final décision. It nmy well be that as between appel- 
lant and appellee the latter's need of protection is more immédiate, as 
the last of his whisky must, under the revenue laws, be reirioved from 
bond by July, 1918, if not earlier, while under the law none of appel- 
lant's whisky is required to be so removed before 1920, although some 
of it is already eligible to bottling. It thus cannot be said that the 
trial court, on the balancing of conveniences and inconveniences to 
the respective parties, especially in view of the requirement of security, 
has acted improvidently. Père Marquette R. R. Co. v. Bradford (C. 
C.) 149 Fed. 492; Bigelow v. Calumet & Hecla Mining Co. (C. C.) 155 
Fed.869,881. 

In affirming the order below, we recognize the possibility that ap- 
pellee's possession of the bottling department, whether before or after 
final hearing, may interfère with appellant's convenience ; and it scarce- 
ly need be said that appellee's possession should not in any event go 
farther than necessary for his protection, nor cause unnecessary inter- 
férence with appellant's needs. The order for injunction does not in 
terms exact exclusive possession. The District Court not only has 
the right, on final hearing, in case appellee shall there succeed, to con- 
sider the questions how far his possession should go, and the extent to 
which it should be made exclusive (on which questions we find it un- 
necessary to say more than already said), but will be left at liberty 
to exercise its discrétion respecting any application, even before final 
hearing, for the protection of appéllànt against improper and unneces- 
sary interférence and delay. 



PACiriO OOAST PIPE CO. v. CONRAD CITY WATER CO. et al. 

(Circuit Court of Appeals, Nlnth Circuit October 1, 1917.) 

No. 2937. 

1. Courts ©=5497 — Conixictinq Jtieisdiction— Peopertt in Custodt of the 

Law. 

In a suit in personam in a fédéral court, -where plaintiff attachefl land 
as an auxlliary remedy only to provide security for the payment of the 
judgment, by postlng and flling notices as provlded by state statute, with- 
out taking actual possession, the attdchment did not bring the land Into 
the eustody of the law, so as to prevent an actual selzure of the land by 
the State courts. 

2. Corporations (S=>559(2) — Appointment of Receivee— Collatebai. Attack. 

Rev. Codes Mont. § 6698, authorlzes the appointment of a receiver In an 
action to foreclose a mortgage under certain circumstances, in cases when 
a corporation has been dlssolved, or is Insolvent, or In imminent danger of 
Insolvency, or has forfeited its corporàte rights, or in other cases under the 
usages of courts of equlty. A bill of complaint against a water company 
set up a small mectanlc'e lien on the property, and alleged that the Com- 
pany was charged with the dnty of supplying water to a town and Its 
inhabltants; that Its property was subject to a trust deed, and It was oth- 
erwise Indebted In a sum exceedlng its assets; that It was Insolvent, and 
conceded its Inabllity to operate Us water System, and was without money 

^=»For oUier caseï lee lame topic & KEIY-NUMBER lu ail Kejr-Numbered DlgwU & Index» 
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to continue such opération ; that it was essentlal to tlie well-being of the 
town and its inhabitants tliat tlie System be operated ; tliat to sliut down 
tlie plant would seriously injure it, and impair plaintiffi's security and the 
value of the assets applicable to the payment of creditors generally, and 
subject the company to numerous suits; that the immédiate expenditure 
of money was imperative; and that the company was without crédit, and 
its affairs in a chaotic condition. Held, that the court had jurisdiction to 
appoint a recelver, and its appolntment of a receiver was not open to col- 
latéral attack. though plaintifC's lien was trivial, or even fletitious, and 
though the other conditions exhibited by the bill were fanciful or grossly 
exaggerated. 

Appeal from the District Court of the United States for the District 
of Montana; Geo. M. Bourquin, Judge. 

Suit by the Pacific Coast Pipe Company against the Conrad City 
Water Company and others. From a judgment dismissing the bill 
(237 Fed. 673), plaintiff appeals. Affirmed. 

E. C. Day and Thomas A. Mapes, both of Helena, Mont. (Kerr & 
McCord, of Seattle, Wash., of counsel), for appellant. 

O. W. McConnell, of Helena, Mont, and J. A. McDonough, of Great 
Falls, Mont., for appellees. 

Before GILBERT and HUNT, Circuit Judges, and DIETRICH, 
District Judge. 

DIETRICH, District Judge. On November 3, 1913. the plaintiff 
and appellant herein sued out a writ of attachment in an action which 
it had brought in the United States District Court in Montana against 
the défendant Conrad City Water Company, and caused the same to 
be levied upon certain real property belonging to the défendant, by 
posting and filing notices in the manner provided by the state statutes. 
In due course, namely, upon July 2, 1914, judgment was entered in 
favor of the plaintiff for approximately $10,000. Thereafter, in 
March, 1915, and before the plaintiff took out a writ of exécution, one 
of the défendants hère, the Conrad Mercantile Company, brought suit 
in the state district court to foreclose a mechanic's lien for $54.70, 
and upon a showing that the Water Company was insolvent, and its 
affairs in a chaotic condition, a receiver was appointed to take chargé 
of ail of its property. The receiver so appointed is still acting, and 
still has possession of ail the Water Company's property, including 
thât levied upon by the plaintiff in the attachment suit. 

The plaintiff, claiming that the mechanic's lien, if valid at ail, is 
subject to its attachment lien, and that a trust deed executed and re- 
corded in 1910, covering the property in question, is void, brought 
this suit in May, 1915, for the purpose of having the superiority of 
its lien adjudicated. With the Water Company there are joined as 
défendants the plaintiff in the foreclosure suit, the receiver, the trustée 
named in the trust deed, and the holder of the bonds secured thereby. 
Subsequently the trustée named in the trust deed appeared in the fore- 
closure case pending in the state court, and by cross-bill prayed for 
a foreclosure of the security, and upon his apphcation the receivership 
was extended to the case made by the cross-bill. So that suit stood 
when this cause was tfied. The court below, though holding that 
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the trust deed was void and the mechanic's lien was apparently a 
fiction, concluded that by reason of the pendency of the foreclosure 
suit it was without jurisdiction, and acçordingly dismissed the bill. 

[ 1 ] Plaintiff's attachment proceedings did not operate to bring the 
attached land into custodia legis. Wiswall v. Sampson, 14 How. (55 
U. S.) 52, 65, 14 L. Ed. 322; State of Georgia v. Jesup, 106 U. S. 
458, 1 Sup. Ct. 363, 27 L. Ed. 216; In re Hall & Stilson Co. (C. O 
73 Fed. 527. Beardslee v. Ingraham, 183 N. Y. 411, 76 N. E. 476, 3 
L. R. A. (N. S.) 1073, is cited contra, but in so far as it is in point it 
is thought to be in conflict with the Wiswall-Sampson Case. The court 
did not take actual possession. The lien was effected by the filing of 
notices, and is analogous to — certainly not of greater dignity than — 
a judgment lien. Actual seizure by other courts was not thereby bar- 
red. The suit was essentially in personam, the attachment being an 
auxiliary remedy only, to provide security for the payment of such 
Personal judgment as might be recovered. 

[2] The property being subject to seizure by the state court under 
due process, it remains only to consider whether or not the receivership 
proceedings were void for want of jurisdiction, for of course it is 
conceded that, if tlie receiver is lawfully in possession, he cannot be 
sued or his possession disturbed without the consent of the state court. 
Wabash Ry. Co. v. Collège, 208 U. S. 38, 54, 28 Sup. Ct. 182, 52 
L. Ed. 379, on rehearing 208 U. S. 609, 28 Sup. Ct. 425, 52 L. Ed. 
642. Section 6698 of the Revised Codes of Montana provides that 
a receiver may be appointed by the court in which an action is pending 
in the following, among other, cases : 

"In an action by a mortgagee for the foreclosure of his mortgage and sale of 
the mortgaged property, where It appears that the mortgaged property is In 
danger of being lost, removed, or materlally Injured, or that the condition of 
the mortgage bas not been performed, and that the property is probably in- 
sufficlent to discharge the mortgage debt. * ♦ * In cases wheu a corpora- 
tion bas been dlssolved, or is Insolvent, or in Imminent danger of insolvency, 
or bas forfelted Its corporate rlghts. In ail other cases where receivers hâve 
beretofore been appointed by the usages of courts of equlty." 

The bill of complaint in the cause in which the receiver was ap- 
pointed exhibited a claim, apj>arently made in good faith, that the 
plaintifï held a small mechanic's lien upon the property of the Con- 
rad City Water Company. It was f urther shown that the debtor was 
a public service corporation, charged with the duty of supplying wa- 
ter to the town of Conrad and its inhabitants; that for tiiis purpose 
it had constructed and owned a system of water mains and service 
pipes, and a pumping plant, by which the water was supplied ; that its 
property was subject to a trust deed securing an issue of bonds in the 
amount of $80,000, and that it was indebted to varions persons in the 
aggregate sum of $96,000, while the value of ail of its assets was less 
than $60,000; that it was absolutely insolvent, and conceded its in- 
ability to care for or to continue to operate its water system, and was 
without money to continue such opérations ; that not only was it essen- 
tial to the well-being of the town of Conrad and its inhabitants that 
the System be continuously operated, but that if the plant should be 
shut down it would be seriously injured, with the resuit that the plain- 
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tiff's security, and the value of the assets applicable to the payaient 
of creditors generally, would be seriously impaired ; and, further, 
that uniess the plant was kept in opération the Water Company would 
be subjected to numerous suits. It was specifically represented that 
the necessity for the immédiate expenditure of at least $1,000 was 
imperative, and that still other expenditures must follow in the near 
future, and that the company was wholly without crédit, and that gen- 
erally its afïairs were in a chaotic condition. To this complaint the 
Water Company appeared, admitted its insolvency, conceded the va- 
lidity of plaintiff's claim, and in effect joined in the prayer for a re- 
ceiver. 

It is thought that by such a record the application for the appoint- 
ment of a receiver was clearly brought within the court's jurisdiction. 
Indeed, even if no lien had been asserted, but only an unsecured con- 
tract debt, there would hâve been a prima facie case for the appoint- 
ment of a receiver. Re Metropolitan Railway Receivership, 208 U. S. 
90, 28 Sup. Ct. 219, 52 L. Ed. 403. Upon the showing made, the 
failure of the court to take possession of the property would hâve 
resulted in confusion among creditors, sacrifice of property, and the 
most distressing inconvenience to the people of Conrad, dépendent, 
as they were, for water, upon the debtor's System. In that the plain- 
tiff's claim was supported by a lien upon spécifie property, its posi- 
tion was not less, but more, favorable than that of a gênerai creditor. 
It could with propriety ask the court to protect its securitv against 
the waste or impairment which would necessarily resuit from a fail- 
ure to operate the plant. It is quite aside from the question to sug- 
gest that the lien claim was trivial, or even that it was fictitious, or 
that the other conditions exhibited by the bill were either fanciful or 
grossly exaggerated. We are discussing the power of the court to 
act, not the wisdopi of its action. If the state court erred in its find- 
ings of fact or its conclusions of law, or improvidently exercised its 
discrétion, those are considérations for an appellate court ; with them 
we are not concerned. On the face of the record the court had juris- 
diction, and in a collatéral attack upon its judgment we are not at 
liberty to inquire further. 

The judgment will be affirmed, with costs to appellees. 
245 F.— 54 
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FORD MOTOR CD. v. FARRINGTON et al, 

(Circuit Court of Appeals, Nlnth Circuit. October 1, 1917.) 

No. 2963. 

L Appeai, and Erbob ®=>873(1) — Writ of Ebbob — Scope or Review. 

Where a wrlt of error Is directed only to the judgment, an order, made 
after judgment, denying a new trial or application for modification of the 
judgment, is not reviewable. 

2. Appeal and Ebbob «$=5977(1) — Review — Discbetion of Tbiax Coubt — 

New Tbial. 

An application to set aside a verdict and grant a new trial, belng ad- 
dressed to the discrétion of the trial court, cannot ordlnarily be reviewed 
on writ of error. 

3. Replevin ®=3ll(l) — ^Actions — Demand. 

Where, under a contract glving défendants the agency for motor cars, 
they were required to pay 85 per cent, of the prlce thereof, though plaln- 
tiff was given the right, on refunding the same, to retake the cars, plalntiff 
is not entltled to replevin the cars wlthout previous demand and a tender 
to défendants of the amount pald, and the fact that the tender would 
probably hâve been refused is no excuse for f allure to make it. 

4. Replevin ©sjIO^ — ^Actions— Tendeb. 

Where plalntiff was entitled to retake motor cars on retumlng défend- 
ants' payments, plalntifC's f allure to tender the same cannot be excused 
because its agents belleved défendants would refuse payment; tender not 
belng excused, unless défendants' conduct was such as to Induce a reason- 
able belief that it would be refused. 
6. Appeal and Ebbob <@=>216(2) — ^Pbeseevation of Gbounds oï Review — 
Instructions — Request. 

Where défendants counterclalmed, plalntiff cannot complain, on error, 
that more spécifie instructions should hâve been given touching the meas- 
ure of défendants' damages and the maximum of the recovery ; plalntiff 
having requested no instruction properly presenting those matters. 

6. Replevin <g=582 — Actions — ^Nominaj:, Damages. 

Where plalntiff wrongfully deprlved défendants of possession of motor 
cars, défendants are entitled to nominal damages at least. 

7. Appeal and Ebeoe <S=>171(1) — Review — Questions Pbesented. 

Where an action was tried and submitted on the theory that the con- 
tract between plalntiff and défendants was légal, the question whether It 
was valid under the anti-trust laws will not be reviewed. 

In Error to the District Court of the United States for the District of 
Oregon; R. S. Bean, Judge. 

Action by the Ford Motor Company against E. A. Farrington and 
L. A. Houck, copartners doing business as the Pacific Transfer Com- 
pany, and others, who counterclaimed. There was a judgment for de- 
fendants, and plaintiff brings error. AfHrmed. 

Platt & Platt and McDougal & McDougal, ail of Portland, Or. (Al- 
fred Lucking and L. B. Robertson, both of Détroit, Mich., and Harri- 
son G. Platt, of Portland, Or., of counsel), for plaintiff in error. 

Charles A. Hardy, of Eugène, Or., John F. Logan, of Portland, Or., 
and Isham M. Smith, of Wallace, Idaho, for défendants in error. 

Before GILBERT and HUNT, Circuit Judges, and DIETRICH, 
District Judge. 

€=;3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digeiita & Indexes 
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DIETRICH, District Judge. This is an action in replevin, broughf 
by the plaintiff and appellant to recover 37 Ford automobiles from the 
défendants Winchell and Hathaway, doing business as the Ford Auto 
Company, at Eugène, Or. The automobiles having been seized by the 
marshcd under a provisional writ, the défendants answered, praying 
that they hâve judgment for the value thereof , and also for $25,000 
damages, which they claimed to hâve sufïered as a conséquence of the 
seizure. Upon a trial with a jury there was a verdict in favor of the 
défendants for $16,077.50, the admitted value of the cars, and $6,000 
as damages ; and judgment vk^as entered accordingly. Plaintifï's appli- 
cation for a new^ trial and for a modification of the judgment having 
been denied, it sued out this writ of error. 

The plaintiff is the manufacturer of the Ford automobile, and con- 
signed the cars in question, together with many others, to the défend- 
ants, for sale under its gênerai "agency contract." By its terms the 
contract would expire upon July 31, 1916, but it contained a provision 
authorizing either party, with or without cause, to cancel it at any time, 
upon written notice by registered mail, and accordingly, on May 25, 
1916, the plaintiff gave such notice. Under the contract the plaintiff 
retained title to the consigned cars until they were sold to users, but 
the défendants were required to pay on account thereof at the time of 
the consignment 85 per cent, of their retail price, and were also re- 
quired to pay the f reight. In case of a cancellation of the contract, the 
plaintiff had the right to retake the unsold cars, at the same time re- 
paying to the consignées the f ull amount of their advancements. When 
the notice of cancellation was given, the défendants had on hand 37 of 
the cars so consigned, on account of which they had advanced the ag- 
gregate sum of $16,077.50, including freight charges. A day or two 
f oUowing the notice one of the plaintiff's représentatives visited the de- 
fendants at their place of business, and after discussing with them 
matters relating to the closing up of the contract and turning over the 
cars, he went to Portland to advise with his superior. Upon his re- 
tum to Eugène, two days later, he again took the matter up with them, 
but with great arrogance he declined to confer with or in the présence 
of their attorney, or to give them any time .at ail to consider the propo- 
sition he had made. A few days later, on June 3d, the suit was com- 
menced, without first making any formai demand for the cars, or ten- 
dering the $16,077.50 which the défendants were entitled to receive. 

[1, 2] There are 12 assignments of error, 5 of which are on account 
of instructions given, and 5 on account of instructions .refused. One 
of the other two, the seventh, relates merely to a preliminary explana- 
tion by the trial judge of the theory upon which he would instruct the 
jury, and may therefore be disregarded; and the twelfth concerns an 
order, made after entry of j udgment, denying the plaintiff's application 
for a modification of the judgment. But this, too, may be summarily 
disposed of , with the suggestion that the writ of error is directed only 
to the judgment, and an order, made after judgment, denying a new 
trial or an application for a modification of the judgment, is not re- 
viewable under the writ. Besides, it is plain that the modification ask- 
ed for could not be granted without ignoring the verdict, and an ap- 
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plication to set aside a verdict and grant a new trial is addressed to the 
discrétion of the trial court, whose action felative thereto is not ordi- 
narily reviewable. 

[3] From the transcript of the proceedings incorporated in the rec- 
ord it is to be inferred that in fact no exceptions at àll were taken to 
the instructions given; but, assuming that the vague exceptions set 
forth in the bill were actually taken and that they are sufficient in 
form, we do not think they are well founded. By the instructions thus 
called into question the court in substance advised the jury that under 
the évidence the cars were wrongfully taken from the défendants, be- 
cause there was no previous demand, and more especially because there 
was no payment or tender of the $16,077.50. There is no pretense that 
tender was in fact made; nor do we think it was waived. The most 
that can be said is that it probably would hâve been declined ; but such 
a possibility or probability did not relieve plaintiff from its obligation 
to make an actual tender. Its agent seemed to think it a matter of lit- 
tle importance that plaintiff held possession of over $16,000 of the de- 
fendants' money, and neither offered to pay it back nor gave them 
time enough definitely to décide whether they would or would not ac- 
cept it upon the conditions tentatively suggested. 

[4] One of the requested instructions, which the court refused, rais- 
es a kindred question. It was to the effect that tender was unneces- 
sary "if the défendants informed plaintiff, or led plaintiff to believe, 
they would not accept payment." But, even if the évidence were such 
as to make such an instruction pertinent, still it does not correctly state 
the law. What the plaintiff's agents may, in their reckless disregard 
of défendants' rights, hâve believed, is not necessarily what they had 
reason to believe; and the défendants could be bound only by conduct 
of sueh character as to induce the reasonable belief that they would 
not accept. 

[5, 6] Clearly it would hâve been error to give any one of the other 
requested instructions. By the eleventh the court was in effect asked 
to advise the jury that, unless the défendants proved that they had been 
damaged to the full amount of $2.S,000, as alleged, and that the auto- 
mobiles were of the full value alleged, they must fail entirely. It may 
be that more spécifie instructions should hâve been given touching the 
measure of the défendants' damages and the maximum limit of their 
recovery ; but the plaintiff neglected to suggest to the • trial court a 
proper instruction upon the point, and, if the verdict is excessive, they 
hâve not brought to us such a record as enables us to afford relief. 
There is a request that the jury be instructed to find for the plaintiff 
upon the question of damages; but manifestly, if the défendants were 
wrongfully deprived of the possession of the cars, they are entitled 
to at least nominal damages. Indeed, the cause was tried and submit- 
ted to the jury upon the theory that they were entitled to damages, 
provided the taking was found to be wrongful, and without objection 
or exception from plaintiff. The requests were properly denied. 

[7] The major part of appellant's brief is devoted to thé question 
whether or not its "agency contract" is obnoxious to the anti-trust laws, 
and theref ore void ; but, in view of the fact that the cause was trièd 
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and submitted upon the theory that the contract was valid, and thaf 
the rights of the parties were defined and were to be measured thereby, 
the inquiry is thought to be immaterial. 

The judgment is affirmed, with costs to défendants in error. 



OAVORETTO y. ALASKA GASTINEAU MINING CO. 

(Circuit Court of Appeals, Ninth Circuit. October 8, 1917.) 

No. 2965. 

1. Trial <s=251(8)—lNSTEDcrioNS — Applicability to Issues. 

In an action for injuries recelved by a servant when a spllnter of steel 
flew from a hammer wielded by another, the court cliarged that, if the 
hammer was defective, the jury should détermine whether défendant 
lînew of the defect, and whether the Injured servant mlght hâve repaired 
it, or whether he mlght hâve selected another hammer for the work. The 
injured servant was not requlred to use the hammer, and there was no 
showing that he was requlred to repair defects. Held, that the instruc- 
tion was defective, submlttlng issues not ralsed, and cannot be justlfled 
on the theory that It mlght properly refer to the helper. 

2. Masteb and Servant <S=286(4) — Injuries — Evidence. 

Evidence In an action by a servant injured by a splinter from a ham- 
mer wielded by another servant held sufflclent to take question of defend- 
ant's négligence to the jury. 

In Errer to the District Court of the United States for the First 
Division of the District of Alaska. 

Action by Dominico Cavoretto against the Alaska Gastineau Min- 
ing Company. There was judgment for défendant, and plaintifï brings 
error. Reversed and remanded, with directions to grant new trial. 

Action by Cavoretto against the Alaska Gastineau Mining Company for 
diamages for loss of the sight of an eye. Trial to jury, and verdict for the 
mining company. Cavoretto brings writ of error. Cavoretto was a gênerai 
blacksmlth, of expérience in cuttlng cold steel. His duty at the tlme he was 
hurt was to hold a chisel upon a bar of steel whlle a helper would strike the 
face of the chisel with a sledge hammer weighing about 14 pounds. His com- 
plaint charged that the hammer, used through the négligence of the company, 
became chipped, f rayed, and unsafe ; that the défendant knew of such condi- 
tion, or ought by ordlnary care to hâve known it ; that when at work a pièce 
of steel was broken off the hammer by the force of a blow, and plaintifC was 
hit in his eye by a pièce of steel. The company denied ail négligence and 
pleaded assumption of risk. 

Plalntlfif testified that his custom was to tell the helper to eut the steel ; 
that the helper knew what kind of tools to use in the work; that about a 
month before the in jury he observed that the hammer used was chipped, with 
small pièces hanging, and that the head was gettlng smaller, because crushed 
ail around, and that pièces would be apt to hit some one when blows were 
struck ; that when he flrst saw this condition he told the foreman, and asked 
hlm why he did not get a new hammer ; and that the foreman replied that he 
had ordered à hammer, which was "liable to come any day," but that he dld 
not look at the hammer on the day he was hurt. The helper testified that he 
was under the orders of the blacksmlth, doing what the blacksmlth told hlm 
to do, and that Cavoretto told him that they were to eut some steel. He no- 
ticed that the hammer was "a little soft," but says that he made no complaint 
of it, and that he never heard anybody else complain of it. 

€=3For other caicg see same toplc & KEY-NUMBER In ail Kejr-Numbered Digests & Indexes 
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J. H. Cobb, of Juneau, Alaska, and Heywood & Wilson and Walter 
Shelton, ail of San Francisco, Cal., for plaintiff in error. 

L. P. Shackleford, H. L. Faulkner, and W. S. Bayless, ail of Juneavi, 
Alaska (Rufus Thayer, of San Francisco, Cal., of counsel), for défend- 
ant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). [1] In; 
charging the jury the court said : 

"If you find that the hammer was a détective appliance, then the next ques- 
tion would be: Was the défendant required to use that particular hammer 
while in that particular condition in the performance of the work, ,or was be 
free to repair or reshape it, or get some other hammer that was sultable, and 
not dangerous? For, if he was so free, then défendant cannot be said to 
bave requlred the work to be done with that hammer In that shape. If you 
flhd from the évidence that this particular hammer was furnlshed plaintifC to 
do the work wlth, and that it was détective, then you are to inquire further 
whether the defect in the hammer was due to the négligence of the défendant 
— that Is to say, whether or not It knew, or by the exercise of reasonable care 
could hâve known, that the hammer was détective. If It was détective, and 
the défendant knew, or ought to hâve known, of that fact, and required the 
plalntlfC to use it in the performance of hls dutles — that is, left hlm no free 
and voluntary choiee bût to use it In that shape — and if the injury, if any, 
was received by virtue of so using the implement so found to be détective and 
required to be used, then your verdict should be in favor of the plaintiff for 
such damages as you may find that he has suffered. But if you find that the 
implement was not détective under the clrcumstances, as I hâve defined 'dé- 
tective' to you, or if you find that the plaintifC was not required to use it lu: 
the work, but might hâve taken a hammer whlch was not defective, and yet 
freely and voluntarily chose the defective hammer, knowlng it to be détective, 
then he cannot recover, and your verdict must be for défendant." 

Counsel excepted to this instruction, and contend that it was not 
warranted by the pleadings or the évidence in the case. Their argu- 
ment is that it injects into the case an issue whether or not plaintiff 
was required to use the defective hammer, and that such issue was 
erroneously submitted, because it was never contended that the plain- 
tiff himself was required to use the hammer, but that it was admitted 
his coemployé, the helper, was the man to whom the tool was furnish- 
ed, and by whom it was used. It is also said that by such injected is- 
sue a burden was erroneously put upon plaintiff to show that he was 
required to make sélection of a hammer, and that, inasmuch as the 
proof did not show any such requirement, the jury was practically con- 
strained to find against him. 

We are of the opinion that the trial court was in error in giving the 
instruction complained of. It was not in accord with the theory or 
évidence of the plaintiff that he was required by défendant to use 
the hammer, said to be f rayed and battered, or that it was the duty of 
plaintiff to repair or reshape the hammer used, or to see to it that the 
helper got another hammer for use. The effect of the charge was to 
state, as among the essential issues, matters which were not material 
points pleaded or in controversy. By submitting them there arose such 
a confusion of statement as doubtless led the minds of the jurors ta 
deliberate upon and solve questions not involved, and which, if an- 
swered in a certain way, seemed to call for a verdict against plaintiff. 
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{2] Défendant says, however, that as there was testimony by the 
foreman to the effect that there were other hammers available, it was 
not harmful error to omit any référence to the helper, because if the 
jury had been told that the hammer was in the hands of the helper, 
unless coupled with évidence that the helper was careless in the use of 
the hammer, such instruction would not hâve availed plaintiff, and 
that if, by giving such an instruction, the jury might hâve believed that 
the accident was due to the carelessness of the helper, and had found 
for plaintiff, it would hâve been ground for reversai, because neither 
pleadings nor proofs would bave justified the finding. We need not 
follow this argument to its possible results, because it is fundamental 
that the plaintiff had a right to bave bis case submitted upon the is- 
sues pleaded and presented, and to bave such issues stated free from 
commingling with injected issues not pleaded or presented, and which 
may bave been the foundation of the adverse verdict reached. We 
cannot hold that there could be no recovery, and, without intending to 
express any opinion upon the facts, we believe the évidence was prop- 
erly for the jury. New York, N. H. & H. R. Co. v. Vizvari, 210 Fed. 
118, 126 C. C. A. 632, h. R. A. 191 5C, 9; Gekas v. Oregon- Washing- 
ton R. & N. Co., 75 Or. 243, 146 Pac. 970; Pusbcart v. N. Y. Ship- 
building Co., 81 N. J. Law, 261, 81 Atl. 113. 

The judgment is reversed, and the cause is remanded, with direc- 
tions to grant a new trial. 



THE QUERNMORB. 

(Circuit Court of Appeals, Fifth Circuit. June 13, 1917.) 

No. 3049. 

1. Salvagb iS=>30 — Strandbd Vessisi, — Liabilitt — Amount. 

Wliere, at the instance or request of the master, llbelants rendered serv- 
ices and incurred expansé In floatlng the vessel after It had grounded, the 
vessel is liable for ail clalms, regardless of the rule of the gênerai aver- 
age ; the case being governed by contract, and not by rules applicable to 
voluntary salvage. 

2. Saxvaqe ®=30 — Steanded Vbssei/ — Eléments of Compensation. 

The owner of tugs used In floatlng a stranded vessel Is entltled to com- 
pensation for hawsers broken or rulned, and such Items are not Included 
in per diem compensation for the services of the tugs. 

Appeal from the District Court of the United States for the South- 
ern District of Florida; Rhydon M. Call, Judge. 

Libel by the Henry Nanninga Company and others against the 
Quernmore, claimed by the Steamship Queensmore, Limited, and 
another. From the decree, the claimant and its surety appeal and the 
libelants also assign cross-errors. Modified and affirmed. 

Charles R. Hickox, of New York City, George Denegre and Victor 
Leevy, botb of New Orléans, L,a. (Kirlin, Woolsey & Hickox and 
Mark W. Maclay, Jr., ail of New York City, on the brief), for appel- 
lants. 

WiUiam Garrard and A. Minis, botb of Savannah, Ga., for appellees. 

Before FARDEE, WALKER, and BATTS, Circuit Judges. 

€s=>For oiher cases eee aame toplc & KEY-NUMBEK In ail Key-Numbered DiseaU & Indexes 
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WALKER, Circuit Judge. This case is brought before this court 
by an appeal of the claimant of the British steamship Quernmore and 
the surety on the claimant's release bond from a decree rendered 
against them in favor of libelants, who, at the instance or request of 
the master of the ship, rendered services and incurred expenses inci- 
dent to getting the vessel afioat after it had run aground near the mouth 
of the Savannah river while on its way to sea from the port of Savan- 
nah. 

[1] Complaint is made of the action of the court in assessing 
against the owner of the ship the entire amounts awarded. It is 
contended that vi'hatever amounts were properly allowable in favor of 
the libelants should hâve been prorated between the ship and its freight 
and cargo according to their respective values. We are not of opin- 
ion that there is any merit in this contention. The ship itself w^as 
chargeable for services and expenses required and contracted for by 
its master, or at his instance or request, to effect its rescue from the 
strand. The liability so incurred w^as contractual, though what was 
done to save the ship from the danger to which it was exposed by the 
stranding constituted a salvage service of the kind which imposes a 
liability not contingent or dépendent upon the success of the enter- 
prise. The claims of the libelants were not for services voluntarily 
rendered to a ship in distress under circumstances making their com- 
pensation dépendent upon success and chargeable against whatever 
they helped to save. The question of gênerai average, or of the lia- 
bility of freight and cargo to contribute to expenses incurred by or at 
the instance of a ship's master for the rescue of it from a péril of the 
sea, is one which does not concern those who, under contracts or em- 
ployments binding upon the ship, rendered services or incurred ex- 
penses which contributed to the saving of the ship. The libelants were 
entitled to hâve the compensation due to them charged against the 
ship in behalf of which they were engaged to render services or 
incur expenses for its rescue. The enforcement against the ship alone 
of its contract liability did not prevent the assertion in its behalf of 
a liability of the cargo and the freight to make suitable contribution for 
the partial protection or reimbursement of the ship for outlays the 
benefits of which were shared in by the cargo and the freight. 

Our examination of the record in the light of the arguments of 
counsel has led us to the conclusion that the several items of service 
and expense for which awards against the owner of the ship were 
made were such as warranted the charging of the ship with liability 
therefor, and that as to none of those items has it been made to appear 
that the ampunts awarded on account thereof were so insufficiently 
supported by the évidence adduced or so excessive as to call for a 
reversai or modification of the part of the decree which dealt with and 
disposed of those items. 

What was said by the District Judge in the opinion he rendered we 
tliink sufificiently justifies the awards which were made against the 
ship or its owner. 

[2] The libelants make complaint of some features of the decree. 
In so far as the decree is complained of because of the alleged insufR- 
ciency of amounts awarded as compensation to which the libelants. 



SOUTHERN RY. CO. V. COOPER 857 

were found to be entitled, it does not seem to us that the complaints 
are well founded. One of the libelants, the Propeller Towboat Com- 
pany, which furnished the services of several tugs which took part 
in the pulling of the Quernmore, claimed $640 as compensation for 
three hawsers alleged to hâve been broken and ruined in the puliing 
opérations. Evidence which was practically uncontroverted showed 
that three of this libelant's hawsers were broken and ruined as alleged, 
and that the loss so sustained amounted to as much as $640. The 
libelant was entitled to be compensated for the loss or damage so in- 
curred. The award made by the decree of per diem compensation 
for the services rendered by the tugs did not cover the property loss 
involved in the breaking and ruining of the three hawsers. We hâve 
reached the conclusion that the decree should be modified, by adding 
to it an award in favor of the Propeller Towboat Company of $640, 
with interest from the date of the filing of its libel, as compensation 
for three hawsers broken and ruined ; and it is ordered that the de- 
cree be hère modified as just indicated. As so modified, the decree is 
affirmed, with interest to date of payment at the rate of 6 per cent, 
per annum, with costs against the appellants. 



SOUTHERN RT. CO. v. COOPER. 
(Circuit Court of Appeals, Sixth Circuit. November 6, 1917.) 
No. 3005. 

1. Raileoads (S=>376(3) — Injuries on Tracks — Liabilitt. 

Under the Tennessee Précautions Act (Siiannon's Code 1896, § 1574, 
subsec. 4.), a railroad company is llable for the death of one run down 
on its tracks, where the engineer did not look ahead or blow the whistle, 
though, had he looked, the engineer could hâve seen deceased 150 feet 
away, and could hâve blown the whistle, so deceased could hâve stepped 
out of danger. 

2. CosTS <g=5260(4) — Fbivolous Appeai- — Penalty. 

Where the only excuse offered to defeat an action for the death of one 
run dov?n by defendant's train was obviously insufficlent, a penalty of 
5 per cent is properly imposed under rule 26, clause 2 (202 Fed. xvii, 
118 C. C. A. xvii), upon afllrmanee of the judgment on error. 

In Error to the District Court of the United States for the Eastern 
District of Tennessee ; Edward T. Sauf ord, Judge. 

Action by George A. Cooper, administrator of the esta te of W. H. 
Cooper, deceased, against the Southern Railway Company. There was 
a judgment for plaintiff, and défendant brings error. Affirmed, with 
penalty. 

J. H. Anderson and L. D. Smith, both of Knoxville, Tenn., for 
plaintifï in error. 

W. T. Kennerly, of Knoxville, Tenn., R. M. Harrell, of Jacksboro, 
Tenn., and Pickle, Turner, Kennerly & Cate, of Knoxville, Tenn., for 
défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

â=>For other cases see same topic & KBY-NUMBER In ail Key-Numbered DlgeaU & Indexes 
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PER: CURIAM. [1] While plaintiff's décèdent was walking on the- 
railroad track, he was struck and killed by a train approaching from 
behind. His administrator recovered, in the court below, judgment for 
the money value of his life. Upon motion for a new trial, the Dis- 
trict Judge thought that ail questions of error in the charge regarding 
the précise rules of liability were made immaterial by the conceded f act 
that the engineer, if he had been looking ahead, could and would hâve 
seen the deceased 150 feet away; that, in that event, the engineer could 
hâve blown the whistle, and the décèdent could hâve stepped out of 
danger; but that the engineer did not look and did not sound the whis- 
tle. The District Judge thought that thèse facts demonstrated a clear 
liability, under the Tennessee Précautions Act (subsection 4, § 1574, 
Shannon's Code). With this conclusion, we agrée. 

[2] The only excuse alleged is that the fireman had seen the danger 
and had called to the engineer, and that the latter's attention was en- 
gaged in an unsuccessful effort to find out what the fireman's call had 
been, or in putting on the brakes without trying to sound the whistle. 
This excuse appears to us so obviously insufficient .to justify nonaction, 
where the statute requires action, that we think it proper to impose a 
penalty of $200, 5 per cent, of the judgment below, and in addition to 
interest, under the terms of rule 26, clause 2 (202 Fed. xvii, 118 C. C. 
A. xvii). Southern Ry. v. Gadd, 233 U. S. 572, 581, 34 Sup. Ct. 696, 
58 h. Ed. 1099. 

The judgment is affirmed, with costs, and with this penalty. 



SPANN et al. T. SMITH, District Juflge. 

(Circuit Court of Appeals, Fourth Circuit. September 5, 1917.) 

No. 1560. 

Mandamus iS=s>58 — Judiclal Pboceedinqs — Enfoeckment of Mandate of 
Appbllate Coubt. 

A pétition held to state no ground for a writ of mandamus to compel a 
District Judge to comply with the mandate of the Circuit Court of Ap- 
peals. 

Pétition by H. F. Spann, P. N. Spann, and M. S. Spann, copartners 
as Spann Bros., for a writ of mandamus, directed to Henry A. M. 
Smith, Judge of the District Court of the United States for the Eastern 
District of South Carolina. Dismissed. 

See, alsô, 238 Fed. 338, 151 C. C. A. 354. 

S. G. Mayfield, of Denmark, S. C, and Alexander Akerman, of Ma- 
çon, Ga., for petitioners. 

J. N. Nathans, of Charleston, S. C, for the respondent. 

Before PRITCHARD, Circuit Judge, and WADDILL and ROSE, 
District Judges. 

PRITCHARD, Circuit Judge. This is an application for a writ of 
mandamus, in which it is alleged that the court below has refused to 

â=9For otber cases see same topic & KIIY-NUMBËB in ail Key-Numbered Clgests & Indexes 
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•enforce the mandate of this court. It appears from the record that the 
■court bfclow, in its order disposing of the motion pending in the lower 
court, made the following entry: 

" * * * That any application the complalnant may maUe for a rehearing 
in the cause or a review of the original decree must be Instituted before the 
flrst day of the term of this court to be held in the city of Columbia on the 
first TuGsday of November, 1917, or the court wlll proceed to a final decree 
herein under the mandate and opinion of the Circuit Court of Appeals and 
the testimony In the cause." 

We find nothing in this order to justify us in assuming that the 
learned judge who tried the cause is at ail inclined to disregard the 
mandate of this court. Therefore, under the circumstances, we think 
that the pétition should be dismissed. 



POPULAR MECHANICS CO. v. BROWN. 

(Circuit Court of Appeals, Seventh Circuit. August 10, 1917.) 

No. 2433. 

■Patents ®=3259 — "Conteibutoet Infeingement." 

The publication in a magazine of a eut of a garage, with a gênerai de- 
scription from whlch a skiUed mechanic might build a structure whlch 
would infringe a patent, did not constitute contributory Infringement, in 
the absence of proof that any one had made or Intended to make such 
use of the article, since, for one to be chargeable with contributory in- 
fringement, there must be a direct Infringement, existing or threatened. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Contributory Infringement.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit in equity by Stewart Brown against the Popular Mechanics 
Company. From an order granting a preliminary injunction, défend- 
ant appeals. Reversed. 

T. Hart Anderson, of New York City, and Benjamin T. Roodhouse, 
of Chicago, m., for appellant. 

Jacob C. Le Bosky, of Chicago, 111., for appellee. 

Before BAKER, MACK, and EVANS, Circuit Judges. 

BAKER, Circuit Judge. This is an appeal from a preliminary in- 
junction restraining appellant, publisher of the Popular Mechanics 
magazine, from contributory infringement of appellee's patent No. 
1,175,506, March 14, 1916, for a garage. 

Appellant's offense consisted of publishing in the reading section of 
its August, 1916, number a picture in perspective of a garage and a 
20-line gênerai description (without plans and spécifications) from 
which a sufficiently skilled reader might erect a structure embodying 
the idea of the patent ; and the decree enjoined the circulation of that 
issue. But appellee had no monopoly of the news that he had obtained 
such a patent. Appellant's real offense therefore was in publishing the 

Qf=>For otber cases see eame topic & KEY-NUMBER la ail Key-Numbered Digesta & Indexe» 
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description without stating at the same time that the structure wa'î- 
patented. 

No proof is in the record that appellant either had built or was 
threatening to build a garage of the patented type. Consequently there 
was no basis for a finding of direct infringement, actual or impending. 
For one to be guilty of contributory infringement, there must be a di- 
rect infringement, existing or threatened — something to which to con- 
tribute. No proof was made that any reader had erected or was about 
to erect such a garage; or that any reader was accustomed to avail 
himself of the instructive matter in Popular Mechanics beyond his 
fireside and easy chair; or that the bare possibility that there was 
somewhere a reader who some time might act upon the information 
was in truth a greater possibility than if the article had also stated 
that appellee had obtained a patent on the structure. But at ail events 
a possibility is not a threat. In our judgment, therefore, no basis ex- 
isted for a finding of contributory infringement. Compare Luten v. 
Town of Lee (D. C.) 206 Fed. 904 ; Walker on Patents, § 407 ; Top- 
pan V. Tiffany Car Co. (C. C.) 39 Fed. 420. 

The decree is reversed, and the cause remanded, for further pro- 
ceedings not inconsistent with the opinion. 



METALIilO RUBBEE TIRE CO. y. HARTFORD RUBBER WORKS CO. 

(District Court, D. Connecticut. February 19, 1917. Mémorandum in Modi- 
fication of Opinion, June 29, 1917.) 

No. 1261. 

1. Patents <g=»322 — Suit for Infringement— Référence for AccouNTiNa. 

On a référence for an accountlng for damages and profits in an infringe- 
ment suit, the master cannot go into the gênerai question of infringe- 
ment, nor consider and décide the gênerai scope of the patent, sueh ques- 
tions having been foreclosed by the decree, but his duty is limited to a dé- 
termination of the extent of the infringement and the partlcular Infring- 
ing devlces made or used by défendant. 

2. Patents <@=>318(3)— Suit for Infringement— Profits Recoverable. 

On an accountlng for infringement of a patent for a nonskidding rub- 
ber tire made so by stitchlng wlre into the tread, complainant is entltled 
to recover ail the profits made by défendant from the manufacture and 
sale of tires so made, since without the patented feature they would hâve 
had no market value for the new and spécifie purpose contemplated by the 
patentée. 

3. Patents <S=318(4) — Suit for Infringement- Profits Recoverable. 

Where an Infringer has so commingled patented and unpatented élé- 
ments in his structure as to make it impossible to apportion the profits 
between them, the patentée is entltled to the entire profits. 

4. Patents <®=3318(6) — Suit for Infringement— Accounting for Profits. 

Taxes and Insurance paid by an infringer may only be deducted on an 
accounting for profits where the plant In question Is devoted solely to the 
infringing business. 

5. Patents ®=>318(6) — Suit for Infringement— Accounting for Profits. 

The eost of buildings and machinery, repairs, and plant dépréciation, If 
allowable at ail In an accountlng for profits by an Infringer where the 

1Ë— ^tf"'' ottier cassa eee same topic & KEY-NUMBER in ail Key-Numbered Digeats & Index» 
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plant is not used exclusively for inlringlng purposes, can only be consid- 
ered where défendant fumishes évidence from which an apportionment 
may be made. 

6. Patents <S=s318(6) — Sttit for Infbingement— Accounting for Peofits. 

On an accounting for profits by an infringer losses cannot be set up as 
an offset to sales made at a profit. 

7. Patents <S=»318(e) — Suit for Infringement— Accounting fob Profits. 

Eoyalties paid by an infringer to patentées of other parts entering into 
tlie infringing article held erroneously allowed by the master under tli& 
facts of the particular case on an accounting for profits. 

8. Patents <®=5318(6) — Suit foe Infringement— Accounting for Profits. 

Expenses incurred by an infringer in advertising ail of its manufac- 
tures, and not llraited to the Infringing articles, cannot be allowed in an 
accounting for profits. 

9. Patents <S=»318(6) — Suit for Infringement*— Accounting for Profits. 

Varlous items held improperly allowed to an infringer on an account-' 
ing for profits either as not properly allowable or as not sufflciently es- 
tablished by the évidence. 

10. Patents iS='318(2) — Suit for Infringement— Damages Recoverable. 

Damages for infringement In addition to defendant's profits are allow- 
ed in equity only where the injury to complainant is plainly greater than 
the aggregate of such profits, and in case no profits are shown complain- 
ant is entltled to judgment for his damages, with interest, where an es- 
tablished royalty is shown. 

In Equity. Suit by the Metallic Rubber Tire Company against the 
Hartford Rubber Works Company. On exceptions to master's report 
on accounting. Exceptions sustained, and case recommitted. 

Alfred Wilkinson, of New York City, and George D. Watrous, of 
New Haven, Conn., for plaintiff. 

Ernest Hopkinson, of New York City, for défendant. 

THOMAS, District Judge. This case arises on exceptions to the 
report of the master, to whom the case was referred to state an ac- 
count of damages and profits arising from the infringement of the 
patent in suit. The invention of the patent relates "to means for pre- 
venting the yielding tires of bicycles and other wheeled vehicles from 
slipping on the roadway, as they are particularly apt to do when the 
roadway is smooth," by embodying a wire in the tread of the tire. 
When the case came up for final hearing on pleadings and proofs, 
Judge Platt gave the patent a very narrow and restricted construc- 
tion, and held the patent not infringed. This décision was reversed 
by the Circuit Court of Appeals upon appeal for the reason that the 
prévention of slipping was nowhere to be found in the prior art, either 
as an object of the prior patents relied on or as a resuit of the use of 
the structures therein specified, and that the substantial invention of 
the patent was of a high grade and of a functional and characteristic 
novelty, and consisted in the fact that exposed wire stitching makes 
hard bearings to prevent skidding or slipping. So construed, the pat- 
ent was held to be valid and infringed, and the Circuit Court of Ap- 
peals was confirmed in this view because the infringement was not an 
accidentai one, the défendant having originally been licensed under 
the patent, and having, after the expiration of the license, put out a 

C=3For other cases see same topic & KKY-NUMBER la ail Key-Numbered Dlgeats & Indexes 
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product which so closely simulated the patent structure that it was held 
to be an infringement. 

[1] The décision of the Circuit Court o£ Appeals is binding, and the 
defendant's interests must be presumed to hâve been promoted by its use 
of the structure. The law is thoroughly settled that where a patent 
has been sustained by a court, the master, in a référence to détermine 
the amount of damages and profits, cannot go into the gênerai question 
of infringement, nor can he consider and décide the gênerai scope and 
extent of the patent. Ail of thèse questions hâve been foreclosed by 
the decree sending the case to the master, and the master must simply 
examine and décide as to the extent of the infringement and as to the 
particular infringing device made or used or sold by the défendant. 
Turrill v. Illinois Cent. R. R., 5 Biss. 344, 24 Fed. Cas. 387 ; Whitney 
V. Mowry, 4 Fish. Pat. Cas. 207, 29 Fed. Cas. 1105. In view of the dé- 
cision of the Circuit Court of Appeals, I am bound to hold that it was 
the patentée, and not the défendant, who did whatever has been done 
towards embodying wire in tires so as to produce hard bearings that 
will prevent skidding, and if the master in reaching his conclusion 
was governed or controlled, as he appa,rently was, by the view that 
it was not the patentée, but the défendant, who did this, he waSj in my 
opinion, manifestly in error. 

It is also clear that the "metallic wire interwoven with itself," and 
"parts of which lie substantially flush with the outer surfaces of the 
tread," must be held to be novel, essential and functional éléments of 
the patented invention, and are embodied in the infringing articles 
made and sold by the défendant. 

[2] The patent must be taken to be évidence of its utility, and the 
défendant, under the décision of the Circuit Court of Appeals, is es- 
topped to deny that it is of value. Westinghouse Electric & Mfg. Co. 
v. Wagner Electric & Mfg. Co., 225 U. S. 604, 616, 32 Sup. Ct. 691, 
56 L. Ed. 1222, 41 L. R. A. (N. S.) 653; Lehnbeuter v. Holthaus, 105 
U. S. 94, 26 L. Ed. 939. Indeed, any évidence on the accounting tend- 
ing to show the nonutility of the patented invention would be incompé- 
tent. Authorities supra; Peerless Brick Machine Co. v. Miracle 
Pressed Stone Co. (C. C.) 181 Fed. 526. Furthermore, the patented im- 
provement must be held not to ihvolve mère détail improvements. As 
construed by the Circuit Court of Appeals, it made a new tire out of an 
old one, and changed and improved the function of thè old tire. A 
comparison between the tire of the patent and the old tire of the prior 
art cannot be taken, for the reason that the new tire has, for its charac- 
teristic function, nonskidding, something that the old tire did not hâve. 
Compared to the entire vehicle, the tire is a separate part, just as are 
the vehicle's lamps. Considered by itself, the tire, like the lamp, is a 
complète entity, a unit in itself, and a single and complété article of 
commerce, and for the new and spécifie purpose contemplated by the 
patentée in his invention the tire is useless without the improvement 
just as the improvement is useless without the tire. It therefore seems 
imperative to hold that the patented improvement has given the entire 
value to the combination, in which case plaintiff is entitled to recover 
ail the profits unless the défendant can show, and the burden is on it, 
that a portion of them is the resuit of some noninf ringing and valuable 



METALLIC RUBBER TIRE CO. V. HARTFORD RUBBER WORKS CO. 863 

improvement made by him. This rule is clearly stated in Westing- 
house Electric & Mfg. Co. v. Wagner Electric & Mfg. Co., supra. It 
is also stated by the Suprême Court in Manufacturing Co. v. Cowing, 
105 U. S. 253, 255, 26 L. Ed. 987, as f ollows : 

"If the improvement is required to adapt the machine to a particular use, 
and there is no other way open to the public of supplying the demand for that 
use, theh it is clear the infringer has hy his infringement secured the advan- 
tage of a market he would not otherwise hâve had, and that Hie fruits of this 
advantage are the entire profits he has made in that marliet." 

The rule is also tersely stated by the Circuit Court of Appeals for 
the Third Circuit in Carborundum Co. v. Electric Smelting & Alumi- 
num Co., 203 Fed. 976, 982, 122 C. C. A. 276, 282, as f ollows : 

"It is well settled that, in the case of mechanical inventions, where the in- 
fringed patent covers a mère improvement upon mechanism before linown and 
open to the défendant to use, the complainant can reeover only the excess of 
such profits as hâve been realized through the use of the improvement over 
what the défendant might hâve made by the use of such mechanism withoùt 
such improvement. But it is equally well settled, that where the entire com- 
mercial value of the mechanism arises from the patented improvement the 
owner of the patent will be entitled to reeover from the infringer the total 
profits derived from the manufacture, use or sale, of such mechanism. Cros- 
by Valve Co. v. Safety Valve Co., 141 U. S. 441, 12 Sup. Ct. 49, 35 L. Ed. 809 ; 
Westinghouse Co. v. Wagner Mfg. Co., 225 L'. S. 604, 32 Sup. Ct. 691, 56 L. 
Ed. 1222 [41 U R. A. (N. S.) 653] ; Manufacturing Co. v. Cowing, 105 U. S. 253, 
26 L. Ed. 987 ; Hurlbut v. Schillinger. 130 U. S. 456, 9 Sup. a. 584, 32 L. Ed. 
1011; Maimin v. Union Spécial Mach. Co., 187 Fed. 123, 109 O. C. A. 41; 
Wales V. Waterbury Mfg. Co., 101 Fed. 126, 41 C. C. A. 250." 

And, as is pointed out in the Carborundum Case, supra, a patentée 
may be entitled to the entire profits the infringer has made in the 
market even though the mechanism without the patented improvement 
might not be wholly useless. 

[3] Neither is the fact, to which the master seems to attach impor- 
tance, that the plaintifï has not used the patented improvement ma- 
terial. Carborundum Co. v. Electric Smelting & Aluminum Co., supra. 
Moreover, there is évidence that the conduct of the défendant, by com- 
mingling the éléments of the combination, has been such as to preclude 
the belief that it has derived no advantage from the use of the plain- 
tifif's invention, and may hâve made it impossible for the plaintiff to 
meet the requirements of an apportionment. If such is the case, the 
law requires the entire inséparable profit to be given to the patentée. 
Westinghouse Co. v. Wagner Mfg. Ce, supra, 225 U. S. 618, 32 Sup. 
Ct. 691, 56 L. Ed. 1222, 41 L. R. A. (N. S.) 653 ; Hamilton Shoe Co. 
v. Wolf Bros., 240 U. S. 251, 261, 36 Sup. Ct. 269, 60 E. Ed. 629. 

There are separate items of profits which the master has disallowed 
which seem to require spécifie attention. 

[4] I. Taxes and Insurance. — The manufacture by the défendant 
of the infringing tires was a single infringement outside of and de- 
tached from its regular business. Taxes and insurance, both for fire 
and labor, were therefore improperly allowed by the master. Such 
charges are only allowed where the plant in question is devoted solely 
to the infringing business. Winchester Repeating Arms Co. v. Ameri- 
can Buckle & Cartridge Co. (C. C.) 62 Fed. 278; Piaget Novelty Co. 
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V. Headiey (C. C.) 123 Fed. 897; National Folding Box & Paper Co. 
V. Dayton Paper Novelty Co. (C. C.) 95 Fed. 991 ; Sayre v. Scott, 55 
Fed. 971, 975, 5 C. C. A. 366. 

[5] II. Total Repairs, Building, and Machinery and Plant Déprécia- 
tion. — This item, like taxes and insurance, relate to the plant and its 
use. Thèse items stand upon the same footing as taxes and insurance, 
and can only be allowed when the building and plant are specially built 
for and used only for infringing purposes. This was distinctly held 
in this district by Judge Nathaniel Shipman in Winchester Repeating 
Arms Co. v. American Buckle & Cartridge Co., supra. Moreover, it 
is impossible to estimate with accuracy, for there is no help to be 
found in defendant's testimony, how much of thèse expenses can be 
charged to the defendant's business of manufacturing the infringing 
devices. I do not feel warranted in sustaining any allowance on this 
item, certainly without some attempt on the part of the défendant to 
make an apportionment, and so hâve concluded that this question ought 
to be referred again to the master. 

[6] III. Defective and Guaranteed Tires. — The master has allowed 
to the infringer a lump item for sales and replacements of defective 
tires made at a loss or supposed to be made at a loss. This ruling can- 
not be sustained. Losses cannot be set up as an ofïset to sales made at 
a profit ; every inf ringement must be treated by itself , if it resulted in 
profit. That profit belongs to the patentée, and if it resulted in loss, 
that loss must be borne by the infringer. Crosby Valve Co. v. Safety 
Valve Co., 141 U. S. 441, 455, 12 Sup. Ct. 49, 35 L. Ed. 809 ; Graham 
v. Mason, 1 Holmes, 88, 10 Fed. Cas. 930; Steam Stone Cutter Co. v. 
Windsor Mfg. Co., 17 Blatchf. 24, Fed. Cas. No. 13,335. 

[7] IV. Royalties. — The master deducted royalty payments for oth- 
er patents used in the infringing structures than that of the patent in 
suit. If thèse payments were made for royalties covering the addition 
of substantially différent and noninfringing éléments to the structure of 
a limited patent, they should be allowed; but under the construction 
put upon the patent by the Circuit Court of Appeals I do not see how 
they can be so regarded; hence I feel bound to hold that the master 
erred in his allowance for royalties. 

The payment of Midgely royalties was not on account of any exist- 
ing patent. Thèse payments were made by Midgely for the purpose of 
obtaining a patent on the infringing structure, and his original broad 
claim was disallowed by the Patent Office as being anticipated by the 
patent in suit, and it was only granted for a slight change in form, 
and the Circuit Court of Appeals said of this change that : 

"We fail to see that it is materlal whether the resuit be obtalned by crln- 
kled or coiled wlres." 

The "Dunlop royalties" were for patents which the défendant still 
owns. The défendant has failed to show that any advantage resulted 
to it from the use of the Dunlop patents, and the burden was on it 
to so show; moreover, the décision of the Circuit Court of Appeals 
proceeds upon the theory that the entire value of the infringing tires 
made, used and sold by the défendant was due to the invention cov- 
ered by the patent in suit, This item should theref ore be disallowed up- 
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on the authority o£ Sayre v. Scott, supra, 55 Fed. 976, 5 C. C. A. 366; 
Crosby Valve Co. v. Safety Valve Co., supra; and Elizabeth v. Pave- 
ment Co., 97 U. S. 126, 24 L. Ed. 1000. 

V. G. & J. Clincher Royalties. — Thèse were for licenses for 24 pat- 
ents, two of which expired prior to the commencement of the defend- 
ant's inf ringement and one, one year after there had been about a year 
of good infringing sales. The fourth expired June 4, 1908. The de- 
fendant has offered no proof as to whether the invention of any of 
thèse 24 patents was embodied in the infringing tires. The burden 
was clearly upon the défendant to make such proof, and in the ab- 
sence of such proof, especially in viewr of the décision of the Circuit 
Court of Appeals, I must hold that the master improperly allowed 
thèse items. 

VI. Rubber Dépréciation. — This item taken into the income account 
is for a lumping sum, and the explanation given by the défendant is, to 
say the least, meager and unsatisfactory, and consists solely of hear- 
say testimony as to the condition of the rubber market. I fail to see 
in the record that any évidence has been introduced testing the ac- 
curacy of this item as the law requires. Sayre v. Scott, supra. And as 
was stated in Byerly v. Sun Co. (D. C.) 226 Fed. 759, at page 765, "the 
vagaries of the market" at the précise time of its use cannot be fol- 
lowed in an accounting. 

[8] VII. Advertising Bxpenses. — The documents before the master 
seem to show that the défendant has charged ail of its advertising 
expenditures of every sort, including those which advertised the in- 
fringing tires and those which advertised the defendant's other prod- 
ucts to one account. There should be some apportionment, as it is not 
fair to load on to the business of the infringing tires anything except 
that which assisted the selling of those tires. 

[9] VIII. There are several other items which seem to me at least 
questionable : 

Patent and Légal Bxpenses. — For this no allowance can be made. 
National Folding Box & Paper Co. v. Dayton Paper Novelty Co. (C. 
C.) 95 Fed. 991, 994; Piaget Novelty Co. v. Headley, supra. 

General Bxpenses. — This is a lumping sum, and its items are not sat- 
isfactorily explained. 

Travel — General. — About this there is no definite proof to show 
whether it was connected with the defendant's manufacture and sale 
of the infringing tires or whether it related to its other business. 

Bad Debts. — Thèse relate to certain spécifie tires which were sold 
and not collected for. This item is not allowable for the reasons al- 
ready indicated. Crosby Valve Co. v. Safety Valve Co., supra ; Peer- 
less Brick Machine Co. v. Miracle Pressed S'tone Co., supra. There is 
no explanation as to what is meant by "Bad Debts." 

In Peerless Brick Machine Co. v. Miracle Pressed Stone Co., su- 
pra, it was held that the testimony of an officer of a défendant cor- 
poration on an accounting for profits made from the sale of an infring- 
ing machine that some of the accounts for machines sold were not col- 
lectible was not sufficient in itself to require the profits on account of 
such sales; there being no testimony of attempts to collect or offer to 
245 F.— 55 
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assign any part of the accounts to the plaintifï. I f eel bound to f ol- 
low this ruling. 

The item of "Philadelphia fîre loss" is a mère bock entry unex- 
plained, and does not carry its own proof . There should be f urther tes- 
timony showing the amount of Insurance and whether the fire was an 
actual loss, and aleo whether the burning of a building in Philadelphia 
could hâve any bearing on the cost of tires made in Hartford. 

A more serious question arises as to whether the master erred in 
deducting the profits on tires identical with the infringing structures, 
but which did not hâve the interwoven or embedded wire of the patent 
in suit. I think this ruling should.be sustained for the reason that 
the plain-tread tire was and is satisfactorily used without the wire 
of the patent in suit, and such tires would not hâve infringed. Such 
a view is in no way inconsistent with the conclusions as to the other 
items. To what extent this may afifect the final resuit can best be de- 
termined on the recasting of the report, which should be done in ac- 
cordance with the views hereiîi expréssed. 

The master has disallowed any claim for substantial damages. 
The claim for damages, in addition to profits, is only allowed in equity 
m those cases where the injury to the plaintiff sustained from the in- 
-fringement is plainly greater than the aggregate profits made by the 
infringer. Coupe v. Royer, 155 U. S. 565, 582, 15 S'up. Ct. 199, 39 L. 
Ed. 263. This practice requires that the master in making his report 
should State the évidence and findings and conclusions upon each line 
of évidence separately and distinct from each other, but this he has 
not done. The measure of dam^Cj outside of profits, would in the 
case of an established royalty be the license fee. Clark v. Wooster, 
119 U. S. 322,7 Sup. Ct. 217, 30 L. Ed. 392; Birdsall v. Coolidge, 93 
U. S. 64, 23 L. Ed. 802. In this case there is a license agreement be- 
tween the parties, but it includes other patents than the one in suit; 
and it would clearly seem that it is incumbent upon the plaintiff to show 
how;much of the license fee provided for in the license agreement was 
paid for the use of the monopoly of the patent in suit and how much 
for the use of the other patents. Clearly, a royalty which is reserved 
for several patents is not a proper one to measure the damage for the 
unlawful use of one of them after the license bas expired, but if it is 
shown how much of the established license fee was paid for the use of 
the patent in suit, there is no reason why it should not be received as a 
proper measure of damages. 

[10] If the accoùnt shows no profits, but does show damages, the 
plaintifï will be entitled to a judgment for damages (Marsh v. Seymour, 
91 U. S. 348, 24 L. Ed. 963), and interest from the time of the inf ringe- 
ment, for the reason that an established royalty makes the dam- 
ages liquidated (Consolidated Rubber Tire Co. v. Diamond Rubber Co. 
[D. C] 226 Fed. 455, 463 ; Locomotive Safety Truck Co. v. Penn- 
sylvania Railroad Co. [C. C] 2 Fed. 677, 683; Creamer v. Bowers 
(C. G.] 35 Fed. 206, 210). If the profits are fOund to exceed the dam- 
ages, the plaintiff will be entitled to a judgment for the profits, but 
not for damages. Emigh v. B. & O. R. Co. (C. C.) 6 Fed. 283. If the 
accounting shows both profits and damages: and also shows the latter 
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to equal or exceed the former, the plaintiff will be entitled to' a judg- 
ment for the amount of the damages (Birdsall v. Coolidge, supra ; Star 
Sait Caster Co. v. Crossman, 4 Ban. & A. 566, 22 Fed. Cas. 1,132; 
Child V. Boston & Fairhaven Iron Works [C. C] 19 Fed. 258; Simp- 
son V. Davis [C. C] 22 Fed. 444), or for any sum not in excéss of 
treble that amount in the discrétion of the court (U. S'. R. S. § 4921 
[Comp. St. 1916, § 9467]). No case can properly be made upon which 
the court can exercise such discrétion on the report as made. 

In view of ail the circumstances of the case, the exceptions are sus- 
tained, and the case recommitted to the master to state an account in 
accordance with the views herein expressed. 

So ordered. 

Mémorandum in Modification of Opinion. 

After the opinion was filed the plaintiff orally directed the court's 
attention to the following paragraph: 

"A serious question anses as to whether the master erred in deductlng the 
profits on the tires identical with the infringing construction, but which 
did not hâve the interwoven or embedded wire of the patent in suit, I think 
this ruling should be sustained for the reason that the plain tread tire was and 
is satisfactorily used without the wire of the patent in suit, and such tires 
would not hâve infringed" 

— and claimed that said paragraph was inconsistent with the gênerai 
conclusion reached in the earlier part of the opinion. No formai mo- 
tion was made, nor was a motion for rehearing filed, but after cor- 
respondence with counsel on both sides a date was set and hearing had 
as to whether the paragraph above quoted should be strickén f rom the 
original opinion or whether the paragraph should stand. 

The plaintiff contends that the quoted paragraph takes awây the 
force of the ruling contained in the opinion, which may be briefly stat- 
ed to be as follows : 

"A comparison between the tire of the patent and the old tire of the prior 
art cannot be taken, for the reason that the new tire has for Its characteristic 
functlon — nonslsidding — something that the old tire dld not hâve. The tire 
Is a, complète entlty — a unit in itself — and a single and complète article, and 
for the new and spécifie purpose contemplated by the patentée the tire is 
useless without the improvement. It therefore seems Imperatlve to hold that 
the patented improvement has given the entire value to the comblnatlon in 
which case the plaintiff is entitled to recover ail the profits, unless the défend- 
ant can show that a portion of them is the resuit of some nonlnfrlnging and 
valuable improvement made by it." 

The défendant contends that the paragraph now under considération 
is a correct statçment of the law and that it should not be strickén f rom 
the original opinion as filed, and has filed an extended brief in support 
of its contention. While it is true "that the plain tread tire was and 
is satisfactorily used without the wire of the patent in suit," yet it is, 
as I view it and hâve held, equally true that for the new and spécifie, 
purpose contemplated by the patentée the tire is useless without the 
improvement." 

It was my intention to hold that the plaintiff is entitled to recover 
of the défendant ail the profits which hâve been shown to hâve been 
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received by the défendant on the mjinufacture and sale of ail tires made 
by the défendant with the patent in suit incorporated into or built in- 
to them, because those tires containing the Adams device, which was 
for a "new and speciûc purpose," were lùseless without the improve- 
ment for the particular purpose for which they were manufactured, to 
wit, nonskidding, and that while a plain tread tire without the wire 
was salable for its purpose, yet it could not be fairly said to this plain- 
tif? that it could not recover ail the profits received by the défendant 
on ail tires made by the patented improvement which is a permanently 
incorporated improvement and impossible of removal or detachment. 
Whether right or wrohg in my conclusion, I feel bound to hold and 
do hold that the instant case falls within the second rule stated by 
the Suprême Court in Westinghouse v. Wagner, 225 U. S. on page 
614, 32 Sup. Ct. 694, 56 L. Ed. 1222, 41 L. R. A. (N. S.) 653, which 
is f ound in the f ollowing language : 

''Where a patent, though using old éléments, gives the entire value to tlie 
combination, the plaintifl: is entitled to recover ail the profits." 

This is the rule to apply hère. The master held that : 

"This accounting therefore falls under division 'd' given In Westinghouse 
Co. V. Wagner, in which as the court said: 'The plaintifE's patent Is only a 
part of the machine, and created only a part of the profits — If plaintlff's pat- 
ent only created a part of the profits, he is only entitled to recover that part 
of the net gains.' " 

But the Suprême Court said on page 615 of 225 U. S., on page 694 
of 32 Sup. Ct. (56 h. Ed. 1222, 41 U R. A: [N. S.] 653): 

"The real controversy arises in applying this principle to those cases where 
it is impossible to separate the single profit into Its component parts." 

Hère I hâve felt strohgly that the wire of the patent made the tire 
salable "for the new and spécifie purpose contemplated," viz. a non- 
skid tire. There were différent kinds of nonskid tires on the market, 
and the nonskid property of a tire was being f eatured by the différent 
tire manufacturers, and it was that feature which attracted a purchaser 
who was bent on having a nonskid tire. To say to a purchaser who 
wanted a nonskid tire, in the words of the spécial master, as stated in 
his report : 

"In size and component parts it [is] was exactly simllar to the plaln-tread 
tire, exceptlng for Imbedding of the wires in the tread portions. The added 
wire coil could be left ont of the tread, and there would be left a serviceable, 
efficient, and salable plain-tread tire" 

— is entirely beside the question, and, if carried to its logical conclusion 
and adopted by every purchaser as conclusive, would resuit in no man- 
ufacturing or sale at ail of nonskid tires with the patented feature em- 
bodied in it. It requires no argument to prove that there would be, 
if the wire of the patent were left out of the tire, a "serviceable, effi- 
cient, and salable plain-tread tire"; for, if the patent were eliminated 
in the constructioti of a nonskid automobile tire, we would hâve as 
the resuit of such élimination a plain-tread tire. But the wire of the 
patent in suit made the tire answer the purpose for which it was man- 
ufactured, sold to the jobbers, and purchased by the consuming pub- 
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lie. In my opinion it gave each particular tire its full value "for the 
new and spécifie purpose," and without it the tire would hâve no value 
"for the new and spécifie purpose" for which it was manufactured and 
sold. 

Such was the conclusion of Judge Sanborn in Van Brunt v. La 
Crosse Plow Co. (D. C.) 208 Fed. 281, in applying the doctrine of the 
Westinghouse Case, for on page 285 he said : 

"The case then goes on to hold that, while this burden is on the plaintlfE, 
he meets and overcomes it, and casts it upon the défendant, by showing con- 
fusion of profits by the act of défendant. When the plalntiff, by data furnish- 
ed by défendant, taken from its bocks, or by other proof, shows that no ât- 
tempt has been made, or perhaps would be possible, to keep separate the prof- 
its due to defendaut's improvements from those due to the patented feature 
taken and infringed by défendant, the latter, even- though actlng in per- 
fect good faith * * * (which was not the case hère), must stand the loss. 
The profits due to plaintifE's patent and defendant's patents cannot be sep- 
arated, never could hâve been separated, by the very nature of the case, be- 
cause no one ean tell just what feature of the seeder Influenced a purchaser to 
buy. But since it turns out that défendant was a wrongdoer, even though an 
innocent one (which was not the case hère), the loss must fall upon it, rather 
than the plaintiff, whose property was wrongfuUy appropriated. This is the 
meaning of the Westinghouse Case, as applied to the case at bar. And the 
same rule applies to the whole machine, unless a fair apportionment can be 
made from the évidence between the furrow opener and the balance of the 
seeder." 

And on page 287 the court quoted from Manuf acturing Co. v. Cow- 
ing, 105 U. S. 253, 26 L. Ed. 987, as follows : 

"If the iniprovement is required to adapt the machine to a particular use, 
and there is no other way open to the public of supplying the demand for 
that use, then It is clear that the Infringer has by hls infringement secured 
the advantages of a market he would not otherwise hâve had, and that the 
fruits of this advantage are the entire profits he has made ia that market." 

And then said : 

"It is entirely settled by thèse cases that where plaintiff's patent Is only 
part of a machine, but 'the entire value of the whole machine, as a market- 
able article, is properly and legally attributable to the patented feature,' 
then the profits are to be ealculated on the whole machine. No standard of 
comparison under thèse conditions can exist." 

So, also, Judge Ray in Decker v. Smith (D. C.) 225 Fed. 776, for on 
page 783 he said : 

"In getting at damages and profits in patent cases the ordinary rules of ftfi- 
dence should be applied so far as applicable, and no arbitrary rules should be 
allowed to prevail over the clear equities of the case. But an Infringer, so 
adjudged, Is held to be a trustée for the owner of the patent Infringed, and, 
if he has so Intermixed and confùsed the profits received with other matters 
that either he or the one whose rights hâve been invaded, and disregarded 
must bear a loss, that loss must be on the Infringer. This has been decided 
many times." 

Other passages from the Westinghouse Case are illuminating, and 
may, I think, with some force be particularly apposite to the case at 
bar. For instance, on page 615 of 225 U. S., on page 694 of 32 Sup. 
Ct. (56 h. Ed. 1222, 41 L. R. A. [N. S.] 653). the Suprême Court said: 
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"In consldering the question presented by the record hère, It Is to be borne 
In mind that Congress bas legislated (Rev. Stftt. § 4^21) with a vlew of af- 
fording the patentée ample redress against tjie ipfringer. It not only makes 
the laiter liable for damages — sometinaes threèfold damages — but for ail profits 
derived from the use or sale o£ plaintlff's Intervention. The rule as to the 
burden of proof bas, however, been so appUed that thls statutory right bas 
been often nulllfled by those infrlngers who had Ingenuity enough to smother 
the patent with improvements belonging to themselves or to tbird persons. In 
such cases, the greater the wrong thé greater the immunity ; the greatçr the 
number of improvements the greater the difflculty of separatlng the profits. 
And if that difflculty could only be converted Into an impossibility the défend- 
ant retalned ail of the gains, because the Injured patentée could not separate 
what the guilty Infringer had made impossible of séparation. Manlfestly such 
conséquences demonstrate that elther the rule or its application Is wrong. The 
rule Is Sound, for it but announces the gênerai proposition that the plalntiff 
must prove its case andcarry the burden Imposed by law upon every person 
seeking to recover money or property from another. But the principle must 
not be pressed so far as to override others equally important In the adminis- 
tration pf justice. It may serve to lUustrate the rule and its limitations. If, 
at the risk of stàting the obvlous, we apply it to the varlous steps of thls 
case." 

And agaiti the passage from the opinion found on page 620 of 225 
U. S., on page 696 of 32 Sup. Ct. (56 L.Ed. 1222, 41 L. R. A. [N. S.] 
653), is, in my opinion, particularly fitting to the position in which 
the défendant is in, especially in view of the facts established by the 
testimony. The court there said : 

"6. But when a case of confusion does appear, when It is Impossible to 
make a mathematlcal or approximate apportionment, then from the very ne- 
cesslty of the case one party or the other must secure the entlre fund. It 
must be kept by the infringer, or it miist be awarded by law to the patentée. 
On established prlnclples of equlty, and on the plainest prlnclples of justice, 
the guilty trustée cannot take the advantage oï bis own wrong. The fact that 
be may lose something of bis own is a mlsfOrtune which he bas brought upon 
himself ; and if, as argued, the fund may bave been made by the use of other 
patents also, for whlcb he may be liable in another case, it is again a mis- 
fortune which he bas brought upon himself and an instance of a double wrong 
causing double liabllity. He cannot appeal to a court of conscience to cast 
the loss upon an innocent patentée and by jùdlcial deeree repeal the provision 
of Rev. Stat | 4921, which déclares that In case of infrlngement the conïplain- 
ant shall be entltled to recover the 'profits to 6e accounted for tiy the de- 
fendant.'" 

Upon further considération of the nature of this case, and holding 
that rule "b" applies, and not rule "d," and that there may be no mis- 
understanding before the master when the case is remanded and fur- 
ther proceedings had before him, the paragraph under discussion as 
contained in the original opinion may be stricken out. 

The exceptions are sustained, and the case remanded to the master, 
to State an account in accordance with the views expressed in the orig- 
inal opinion as amended by this mémorandum. At oral argument up- 
ori this modification an interlocutofy deeree was submitted to the court 
for signature; but the better practice, it seems to me, is to await the 
further report of the master, and upon the filing of that report, and 
the proceedings taken subséquent thereto, counsel may then take Such 
steps respecting the deeree, and what shall be embodied in it, as may 
then seem proper. 

Ordered accordingly. 
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UNITED STATES ex rel. KOOPOWITZ v. FINLET, Colonel, etc. 
(District Court, S. D. New York. November 3, 1917.) 

1. Abmy and Navy ®=520 — Sei-ective Draft Aot — Pkovisions of Statute. 

Members of a local draft board hâve no authority to waive any cl 
the provisions of the Sélective Draft Act, or régulations made thereunder. 

2. Habeas Corpus <S=16 — Sélective Dbaft Act — Local Board — Heaeinq. 

Sélective Draft Act May 18, 1917, § 2, déclares that such draft shall be 
based on lîability to military service of ail maie citizens, or maie persons 
not alien enemies who bave declared their intention to become citizens, 
betvveen the âges of 21 and 30. Section 4 authorized the establishment 
of district boards, having authority to review the détermination of local 
boards. Section 5 declared that aU maie persons between the âges of 21 
and 30 shall be subject to registration. Rules and régulations promul- 
gated by the Président pursuant to section 4 declared that résident aliens 
who had not taken out their flrst papers should be exempt, upon the flllng 
of a claim of exemption supported by an affidavit. Section 20 declared 
that the claim should be filed with the local board on or before the seventh 
day after the mailing by the local board of the notice required to be glven 
the registrant of his having been called for service. Belator, a nondeclar- 
ant alien, registered and submitted to a physlcal examination, but made 
no claim for exemption on or before the seventh day after mailing by the 
local board of the notice of call to appear for physlcal examination. 
Thereafter relator claimed exemption, which was denied by the local 
board. which certlfled him for military service, ànd an appeal to the dis- 
trict board was dismissed. Held that, whlle civil courts can afEord re- 
lief from orders of the administrative boards having charge of registra- 
tion only for a manifest abuse of the discrétion of such boards, relator 
was not denied a fair hearing by the local and district boards, and was 
properly certlfled for. military service. 
8. Abmy and Navy <Ss=>20 — Sélective Dbaft Act — Local Boakd — Heaking. 
Under such act and régulations, as nondeclarant aliens are required 
to register and might be subjected to draft, save for treaty obligations, 
the local board had jurlsdictlon over relator, and hls fallure to duly 
claim exemption rendered him liable'for military service; It bèlng obvions 
that Congress would not hâve required such aliens to register, had they 
been absolutely excluded. 

4. Abmy and Navy ®:=20 — Draft— Power of Congress. 

Regardless of treatles, Congress, Jhas power to subject ail résidents of 
the United States to draft for army purposes, without respect to citizen- 
ship or alienage. 

5. Statutes i©=>184 — Construction. 

In construing statutes, effect should, whenever possible, be glven to the 
provisions thereof , and that construction should be placed upon the stat- 
ute which will enable its gênerai plan to be carried out. 

Habeas Corpus. Application by the United States, on the relation 
of Joseph Koopowitz, alias Jacob Koopowitz, for a writ against John 
P. Finley, Colonel Infantry, D. O. L., ifi Charge Militia Affairs, Head- 
quarters Eastern Department, United States Army. Writ dismissed. 

Meyer Greenberg, of New York City, for relator. 
Francis G. Caffey, of New York City, U. S. Atty., and Harold A. 
Content, of New York City, Asst. U. S. Atty., for respondent. 

MAYER, District Judge. The relator is brought before the court 
on a writ of habeas corpus. A f ull statement of the f acts is désirable : 

e=>For otbet e&seB see same toplc à KEY-NUMBSiR lu ail IÇoy-Numbered Digeau & Indexe» 



872 245 FEDERAL REPORTEE 

The pétition of relator, who describes himself as "Joseph" Koopo- 
witz, sets forth that he is a Russian citizen, born in Kovna, Russia, 
on February 10, 1888, and arrived in the United States in August, 
1915; that he is a nondeclarant alien, having never filed his intention 
to become a citizen of the United States ; that he was drafted for serv- 
ice in the army of the United States, and received an order on Sep- 
tember 24, 1917, directing him to report for military service on Sep- 
tember 29, 1917, at Camp Upton, at Yaphank in the state of New- 
York ; that he claimed exemption before the local board, and appealed 
to the district board for the city of New York from the décision of the 
local board ; that his claim of exemption was based upon the f act that 
he was and still is a nondeclarant alien ; that on October 3, 1917, he 
was arrested by the military authorities for not reporting for duty un- 
der the order of September 24, 1917, and is now in custody. The re- 
lator annexes a copy of his passport, purporting to show that he was 
a résident in South Africa for over six years prior to July 19, 1915, 
and that he was possessed at said time of his Russian passport. He 
also annexes a sheet containing his finger prints for comparison with 
the finger prints on the passport. 

The return on behalf of the respondent allèges that relator duly 
registered on June 5, 1917, under the name of "Jacob" Koopowitz, 
pursuant to the so-cailed Sélective Draft Act of May 18, 1917; that 
by reason of the résidence from which relator registered he is under 
the jurisdiction of local -board for division No. 57 of the city of New 
York, state of New York; that relator 's red ink number is 721, and 
his order number is 209. It is further set forth that on August 1, 
1917, the said local board duly mailed and caused to be mailed, pur- 
suant to the régulations prescribed by the Président, in accordance with 
the provisions of the act of May 18, 1917, to said relator, Jacob Koopo- 
witz, a notice of call and to appear for physical examination before the 
said local board on August 7, 1917, and that the said notice set forth, 
"Any claim for exemption or discharge must be made on forms which 
may be procured at the office of this' local board, and must be filed at 
the office of this local board on or before the seventh day after the 
date of mailing this notice," and the said notice bore on the bottom 
thereof the date of mailing aforesaid; that on August 7, 1917, re- 
lator appeared before the said local board and duly submitted to a 
physical examination, and was examined by C. H. Hall, M. D., ex- 
amining physician, and was found by the board to be physically quali- 
fied for military service; that no claim for exemption or discharge 
was made or filed by the relator, or by any other person in respect of 
the relator, on or before the seventh day after the mailing by the local 
board of the notice of call and to appear for physical examination; 
that, no claim for exemption or discharge having been filed by or on 
behalf of the relator within the time limited by the régulations pre- 
scribed by the Président, the said local board duly certified relator for 
military service to the district board ; that on August 12, 1917, the 
local board caused to be mailed to relator a notification that he had 
thus been certified for military service to the district board; that on 
August 18, 1917, an appeal from the décision of the local board was 
filed with the district board, and on August 24, 1917, the district board 
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disallowed the appeal, and affirmed the décision of the local board,. 
and held relater for military service; that on August 30, 1917, the dis- 
trict board certified back relator for military service to the local board ; 
that on August 31, 1917, the local board caused to be mailed a notice, 
familiarly known as the "green card," notifying relator that he had 
been selected for military service and requesting him to hold himself 
in readiness to report to the local board for military service at a date 
subsequently to be announced; that on September 24, 1917, the local 
board caused to be mailed to relator a notice, familiarly known as the 
"red card," ordering relator to report at the local board on September 
29, 1917, at 7 in the forenoon, for military service at Camp Upton; 
that relator failed and neglected to respond to said notice, and that on 
or about October 3, 1917, relator was duly arrested and turned over to 
the military authorities because of his failure to report for military 
service. 

In order to hâve ail the facts before the court, permission was given 
to relator to fîle further affidavits in support of his pétition. In ac- 
cordance with such permission, relator ûled an afïidavit, verified Oc- 
tober 26, 1917, wherein he set forth that, when he appeared for phys- 
ical examination on August 7, 1917, he stated to the members of the 
local board, whose names he does not know, that he was an alien, a 
Russian subject, and that he did not think that he was to be drafted ; 
that he asked them whether he had anything to do in the matter, and 
was informed by some one sitting at the desk writing that, as long as 
he was an alien, he had nothing to do and that he would not be called. 
It will be noted that this statement, if made, came from some unidenti- 
fied person. He further swears that on August 8, 1917, he spoke to a 
friend of his, one Stambul, and informed him that he had been told 
by the members of the board that he need not do anything, whereupon 
Stambul informed him that it was necessary for him to file a regular 
exemption blank, and he then went that evening to the board and ask- 
ed for a blank, stating that he wished to file his claim for exemption 
and again was informed by a man sitting at the desk writing, who was 
a member of the board, "as relator is informed and verily believes," 
that as long as he was an alien he need not worry ; that he would not 
be called. He further states that the next day Mr. Stambul went with 
him to the office of an attorney, and the attorney advised relator im- 
mediately to cause his exemption blank to be filed, and on the foUow- 
ing day, which was August 8, 1917, he brought his exemption blank 
to the board, but they refused to take it from him, claiming that it was 
too late. He further states that he gave his name as Joseph, Koopo- 
witZj but that his name was erroneously recorded as Jacob Koopowitz. 
Relator submits the affidavit of Stambul in corroboration of those mat- 
ters and things as to which référence is made to Stambul in relatof's 
aifidavit. 

[1] In answer to the foregoing each of the three members of the 
local board definitely and specifically dénies the statements in relator's 
affidavit in respect of conversation with relator. Obviously the mem- 
bers of the local board had no power to waive any of the provisions of 
the stàtute or of the régulations made thereunder; for, if relator as 
matter of law was called upon to file his claim of exemption, he was 
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obligated to do so in the manner prescribed by the statute and the 
régulations. 

[2-5] Briefly stated, the question is this: Is a person who failed to 
daim exemption on the ground that he was a nondeclarant alien, and 
who now asserts (without contradiction) that he is such an ahen, prop- 
erly in the custody of the military authorities? Section 2 of the act 
of May 18, 1917, provides, among other things: 

"Such draft as herein provided shall be based upon llabillty to military 
service of ail maie citizens, or maie persons not alien enemies who hâve 
declared thelr intention to become citizens, between the âges :of twenty-one 
and thirty years, both inclusive, and shall take place and be maintalned un- 
der such régulations as the Président may prescribe not inconsistent wltn 
the tenus of this act." 

Section 5 of the act provides in part as follows : 

"Sec. 5. That ail maie persons between the âges of twenty-one and thirty, 
both inclusive, shall be subject to registration in accordance with régulations 
to be prescribed by the Président; and upon proclamation by the Président 
or other public notice given by hlm or by his direction stating the tlme and 
place of such registration it shall be the duty ôf ail persons of the designated 
âges, except offlcers and ehlisted men of the regular Army, the Nàvy, and the 
National Guard and Naval Militla while iû the service of the United States, to 
présent themselves for aijd submit to registration under the provisions of 
this açt; * * * and ail persons so reglstered shall be and remain subject 
to draft into the forces hereby authorized, unless exempted or excused there- 
from as In this Act provided." 

Under section 4 of the adt, Congress outlined the administrative ma- 
chinery which the Président was authorized "to create and estabiish" 
in order to work out the elaborate détail which this difficult problem 
of raising a draft army presented. , By that section the Président, in 
his discrétion, wàs authorized to estabiish local boards, and the powers 
of such local boards, so far as hère relevant, were described as fol- 
lows: • 

"Such boards shall hâve power tvlthln thelr respective jurlsdlctlons to 
hear and détermine, subject to review as hereinafter provided, ail questions of 
exemption under this act, and ail questions of or claipas for Including Or dls- 
charglng individuals or classes of iridivlduals from the sélective draft, which 
shàu be made under rule^ and régulations prescribed by the Président." 

Section 4 also provides : 

"Such district boards shall revlew on appeal and affirm, modlfy, or reverse 
any décision of any local board havlng jurlsdlction in the areft In which any 
such district board has jurlsdlction under the rules and régulations prescribed 
by the Président * • • 

"The décisions of such district boards shall be final exçept that. In ac- 
cordance wlth such rules and régulations as the Président may prescribe, he 
may afflrm,, modlfy or réverse any such décision. » • » 

"The Président shall make rules and régulations governing the organlzation 
and procédure of such local boards and district boards, and providing for 
and governing appeals from such local boards to such district boards,, and re- 
views of the décisions of a'nj^' local board by the district board havlng jurisdic- 
tlon, and détermlning and prescriblng the several areas in which the respec- 
tive local boards and district boards shall hâve jurlsdlction, and ail othér rules 
and régulations necessary to carry out the|terms and provisions of this sec- 
tion, and shall provide for the Issuance of certlflcates of exemption, or partial. 
ot limlted exemptions, and for a System to exclude and discharge individuals 
from sélective draft" 
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The practical construction of the statute by the Executive îs illus- 
trated by section 18 of the Rules and Régulations prescribed by the 
Président for local and district boards, the title of said section being: 

"Persons or Classes of Persons to be Exempted by a Local Board." 

The section begins as f ollows : 

"The following persons or classes of persons, If called for service by a local 
board and not dlscharged as physlcally déficient, shall be exempted by such 
local board upon a claim for exemption being made and filed by or in respect 
of any such person, and substantiated in the opinion of the local board, aud 
a certiflcate of absolute, conditlonal, or temporary exemption, as the case may 
require, shall be issued to any such person." 

Later in the section, under various subdivisions, are enumerated the 
persons or classes of persons to be exempted by the local boards, and 
in subdivision (f) it is provided : 

"(f) AU Othei- Résident Aliens Who hâve Not Taken Out Their First Papers. 
— Any person who is a résident alien — that Is, a citizen or subject of any for- 
eign State or nation other than Germany — ^who shall not bave declared his 
intention to become a citizen of the United States, upon présentation to such 
local board, at any time withln 10 days af ter the filing of a clalm of exemption 
by or in respect of such person, of an aflidavit signed by such person setttng 
forth the following information: 

"1. Date and place of blrth. 

"2. Date of immigration into the United States. 

"3, Whether he bas taken out his first papers — that is, declared hls In- 
tention to become a citizen of the United States. 

"4. Présent address: and upon présentation by affldavits of such other 
évidence as may be required in the opinion of the board to substantlate the 
claim." 

It is also provided in this same section that : 

"The statement on the registration card of any such person that exemption 
is claimed shall not be construed or considered as the présentation of a claim 
for exemption." 

In brief, it thus appears that a nondeclarant alien could obtain his 
exemption upon filing a proper daim therefor. Section 20 of the Rég- 
ulations provides that such claim must be made by the claimant or by 
some other person in respect of the claimant on a form prepared by 
the Provost Marshal General and furnished by the local boards for 
that purpose. This section f urther provides : 

"Such claim must be filed wlth the local board on or before the 7th day 
after the mailing by the local board of the notice required to be glven such 
person of bis havlng been called for service." 

From the foregoing it will be seen that ail the f orms of law and pro- 
cédure were duly and properly complied with by both the local and the 
district boards. Relator not having filed his claim for exemption with- 
in the prescribed period, there was nothing before the board to show 
that he. was entitled to exemption, and as a resuit he was properly cer- 
tified to the district board, which in tum properly disallowed relator's 
appeal. In the récent case of Angélus v. Sullivan, 246 Fed. 54, the 
court said: 

"While disagreeing therefore with the opinion expressed by the district 
judge that the courts caunot interfère with the action of the boards and bold- 
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Ing as we d» that the civil courts can afford relief from orders made by such 
boards In any case where It Is shown tbat their proceedlngs haye been witb- 
out or in excess ot their jurisdletlon or hâve been so manlfestly unfalr as 
to prevent a fair investigation, or that there has been a manifest abuse of 
the discrétion wlth which they are invested under the act, we nevertheless 
approve the conclusion he reached that the Mil should be dlsmissed." 

In the case at bar a fair hearing was not denied to relator, and both 
the local and the district boards acted in strict accordance with the 
procédure laid down by the Régulations. 

The remaihing question is whether the local board wholly lacked 
jurisdiction. It is contended, because nondeclarant aliehs are exempt- 
ed from the draft, that no obligation was placed upon relator afifîrma- 
tively to présent his claim for exemption, and this is but another way 
of stating that by virtue of the act itself relator was automatically ex- 
empted. It must be conceded at the outset that Congress had the pow- 
er to subject ail persons to the draft, whether citizen or alien.^ 

The question, then, is whether, from the structure of the act, it was 
the intention of Congress that only those who claimed exemption 
should in proper cases be exempted or whether those entitled to ex- 
emption could disregard the procédure provided for by the act and the 
Régulations and show aliunde, as hère, that they fell within one of 
the statutory exempt classes. Putting the matter another way, the 
question is whether the government was required under the act af- 
firmatively to ascertain whether relator was exempt or whether the 
duty rested upon relator to show that he was exempt. 

In answering thèse questions it must be remembered that the case 
calls for the construction of a statute, and, in construing this statute, 
it is important to understand the machinery erected by it and the 
, methods and manner which it prescribes for bringing into the service 
of the United States those who are within the statutory draft âge. It 
would, of course, hâve been easy for Congress to accept nondeclarant 
aliens from the registration provision of section 5. For instance, it 
did not include, and therefore excluded, women. It did, however, in- 
clude ail maie persons within the draft âge. The obvious purpose 
of this provision of section 5 was toconstruct a roster throughout the 
entire nation, which, as it were, would constitute prima facie the list 
from which the draft was to be made up. Section 5 made ail regis- 
tered persons subject to draft, "unless exempted or excused there- 
from as in this act provided." There seems to be good reason, as 
matter of language, for using both words; that is, "exempted" and 
"excused." Certain persons were by the act made exempt. Thus, to 
illustrate: Under section 4 regularly or duly ordained ministers of 
religion are exempt. Under the same section, however, the Président 
was authorized to exercise his discrétion to exclude or discharge from 
the draft or to draft for partial military service only, certain other 
classes, such, for instance, as county and municipal officiais. Thèse 
latter classes were not entitled to exemption as matter of right, for 
Congress conferred upon the Président the discrétion qf ,fletermining 

1 In stating this proposition I am not to be understood as reférrlng In any 
manner to what thè Législative and Executive branches might deienl to be the 
'tiroteï Course to pùrstie In respect of treaty obligations, if any. 
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whether certain classes should be excluded, which is but another way 
of conferring upon the Président the right to excuse thèse classes. Bj 
virtue of section 2 of the act above quoted, nondeclarant aliens are 
exempt because not included.- But section 2 provides that the draft 
"shall take place and be maintained under such régulations as the 
Président may prescribe not inconsistent vvith the terms of this act/' 

This, therefore, is a gênerai déclaration in the early part of the act 
that the draft is to take place under lawful presidential régulations 
and, later in the act, to wit, in section 4, Congress has provided for the 
gênerai nature and character of the régulations. Certainly section 5, 
as to registration, so far as it included nondeclarant aliens, would 
hâve been a useless provision, if the act did not after that operate 
upon nondeclarant aliens, as well as upon ail other classes made ex- 
empt by the statute. Whether a person is a nondeclarant alien or not 
is a question of fact, exactly the same as v^rhether a person is a duly 
ordained minister of religion or a student for the ministry in a recog- 
nized theological or divinity school, and the clear purpose of the aCt 
was that the fact should be ascertained by the administrative boards 
which the Président was authorized to create. Any other method 
would hâve made the act, in part at least, unworkable, and it is a fa- 
miliar rule of construction of statutes that, whene^^er possible, effect 
shall be given to the provisions of a statute, and that that construc- 
tion shall be placed upon it, if possible, which shall enable its gênerai 
plan or scheme to be carried eut. Further, it is quite plain that Con- 
gress had in mind that some of those exempted by the act might not 
claim exemption and might be willing to serve in accordance with 
the draft. 

It must be- further assumed that it was impossible for the local and 
district boards, or any other govemmental agencies, independently to 
ascertain whether or not a relator was a nondeclarant alien ; for such 
an inquiry would involve a search of the records of the naturalization 
courts, fédéral and state, throughout the entire country, to ascertain 
a négative, to wit, whether a person had not declared his intention — 
an obvious impossible and absurd inquiry. The whole plan of the 
act is undoubtedly to require that those who daim exemption shall 
affirmatively présent their claim to the appropriate body, so that that 
body can détermine as a fact whether the person falls within the ex- 
empted classes. When, therefore, nb such claim is presented, and the 
proceedings of the local and the district boards are regular in every 
respect, the court cannot go outside of the proceedings of the boards 
to détermine independently something which the act required should 
be determined by thèse boards. It is, of course; not strange that some 
who would hâve been e.ntitled to exemption hâve failed to claim ex- 
emption; but the remedy, if any, in such case, does not lie with the 
courts. 

For the foregoing reasons the writ is dismissed. 
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UNITED STATES T. TIERCE et al. 
(District Court, N. D., New York. Noveml?er 7, 1917.) 

1. WAB ig=»4 — ESPIONAQE ACT — OFFENSES— PtJBLICATlONS. 

The circulation and distribution of pamphlets (alsely charglng un- 
worthy motives to Çongress in declaring that a state of war exlsted be- 
tween the United States and Germany, exaggerating the horrors of war, 
Inveighing against consijription, and falsely stating that a hlgh govern- 
mental officiai had done unlawful acts so he had no time to prosecute 
food speculators, is a violation of thô feo-called Esplonage Act June 15, 
1917, c. 30, S 3, declaring that whoever, when the United States Is at war, 
shall wlUfully malse or convey false reports with intent to interfère 
■çyith'the opération or success of the milltary or naval forces of the United 
States or to promote the success of its enemles, shall bê guilty of an 
offense, for the mère Intent to interfère with the success of the milltary 
or naval forces of the United States is sufflcient, though the false reports 
do not hâve such effect, and the obvious effect of such pamphlets would be 
to encourage its enemles and hinder the opérations of the United States. 

2. CoNSTiTunoNAL Law <g=390 — Wae <é=»4— Fbeedom of Speech and Peess 

— SCOPE. 

Oonst. U. S. Amend. 1, declaring that Çongress shall make no law 
abridglng the freedom of speech or of the press, merely préserves the 
right tQ; fairly critieizer and comment, and does not justify lawlessness; 
therefore the so-called Espionage Act June 15, 1917, c. 30, § 3, denouncing 
the offense of wlUfuUy maklng or conveylng false reports with intent to 
hinder tUe opération or success of the milltary or naval forces of the 
United States or to promote the success of its enemles is valld, and the 
circulation of pamphlets contalning false and mlsleadlng statements cal- 
culated to hâve that effect cannot be justifled as an exercise of freedom' 
of speech or politlcal argument. ; 

3. Wab <S=>4 — Espionage Act— Offenses— Juet Question. 

In a proseeutlon under the so-called Esplonage Act June 15, 1917, e. 
30, § 3, for clrculatlng of pamphlet contalning false reports, It is a ques- 
tion for the Jury whether the statements, if false, were wlllfuUy made 
with Intent to hinder milltary opération of the United States or promote 
the success of its enemles. ; . 

4. Wae ®=»4 — Espionage Act— Offenses— Intent. 

In a proseeutlon under the so-called Espionage Act June 15, 1917, c. 30, 
J'3, itotent to hinder milltary opérations of the United States or promote 
the success of its enemles may be Inferred from the character of the false 
statement and the drcumstances of the drculation. 
6. CBrMiNAL Law <@=»312 — Intent-^Peesumption. 

Intent Is a question of fact, every sane person belng presumed to In- 
, tend, the natural and probable conséquences of hls words and acts. 

6. CONSpicBACT iS=>43(e) — iNDICTMENay-SuîTICIENCY. 

An Indlctment charglng that plalntlffs throughout the perlod of time 
from the 6th day of Aprll, 1917, to the day of the flndlng and present- 
ment of the Indlctment and during whlch perlod the United States had 
been at war, withln the Northern district of New York and Albany, un- 
lawfuUy and felonlously consplred, çomblned, confederated, and agreed 
together to interfère with, prevent, hinder, and delay the exécution of 
certain laws of the United States, settlng them forth, and that during the 
perlod of consplracy It was agreed that eàch of the défendants éhould 
discourage, obstruct, and prevént the proseeutlon by the United States 
of war with Germany, and further alleged that the offenses were corn- 
mitted In the clty of Albany, Is sufficlently definite; it not being necessary 
to speclfy the exact place where the consplracy was formed or the exact 
time, a contlnulng consplracy belng chargea. 

@=sF0T other cases see same toplc & KEY-NUMBER in ail Ker-Numbered DigesU & Indexe» 
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7. War ®2s4— Espionage Act— Offenses— "Obsteuct." 

Under the so-called Espionage Act June 15, 1917, c. 30, § 3, whlcli dé- 
clares that whoever, when the United States Is at war, shall willfuUy 
make or convey false reports or false statements with intent to inter- 
fère wlth the opération or silccess of the military or naval forces of the 
United States or to promote the success of Its enemy, shall willfully 
cause or attempt to cause insubordination, disloyalty, mutiny, or refusai 
of duty in the military or naval forces of the United States, or shall vyill- 
fully obstruct the recruiting or enlistment service of the United States 
to the injury of the service, shall be punlshed, three classes of offenses 
are denounced, the flrst conslsting of the making of false reports or state- 
ments wlth the specified inteht, the second for willfully attemptlng to 
cause disloyalty, and the thlrd in willfully obstrueting the recruiting or 
enlistment service of the United States to the injury of the service ; and 
It is no défense to a prosecution for willfully obstrueting the recruiting or 
enlistment service to the Injury of the United States that there was no 
actual prévention of enlistment or compllance.with draft législation, for 
obstruction does not neeessarily mean prévention, and the act was leveled 
at persons who should attempt to prevent enlistment, etc. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Obstruct] 

8. Wak <S=>4 — Espionage Act — Offenses— Scope — "Injuky to Sebvice." 

Under sueh section, the expression to "the Injury of the service" of the 
United States refers to the prévention of enlistment, etc., and hence an 
Indictment charglng willful dissémination of false reports, and the wlllful 
attemptlng to cause insubordination, etc., need not allège that it was to 
the injury of the service of the United States. 

9. CONSTITTTTIONAI, LAW <S=3907-FrEIEDOM OF SpEECH — ^PoLITICAL PARTIES. 

Citizens hâve a rlght tô crlticlze existlng laws and advocate tbelr 
amendment or repeal, but they hâve no right to encourage and solicit ré- 
sistance to the exécution of laws, and sueh counsel and sollcitation cannot 
be justified on the ground that it was a dissémination of arguments in 
favor of a poUtical party. 

At Law. Clinton H. Pierce and other s were indicted for con- 
spjracy under Criminal Code (Act March 4, 1909, c. 321), § 37, 35 
Stat. 1096 (Comp. St. 1913, § 10201), and also violations of the so- 
called Espionage Act, §§3 and 4. On demurrer. Demurrer over- 
ruled. 

See, also, 245 Fed. 888. 

D. B. Lucey, U. S. Atty., of Ogdensburgh, N. Y. 
Frederick A. Mohr, of Aubum, N. Y., for défendants. 

RAY, District Judge. Since April 6, 1917, the United States has 
been at virar with the Impérial German Government, on which day 
the Congress of the United States by joint resolution duly approved 
stated : 

"That the state of war between the United States and the Impérial tïerman 
Oovernment which has thus been thrust upon the United States Is héreby 
formally declared," etc. 

May 18, 1917, Congress enacted what is cormnonly and popularly 
knQMrn as the Sélective Draft Act (Act. May 18, 1917, c. 15), approved 
that day. This act provides for the increase of the regular army, the 
«nlistment of men in the military service of the Unitfed States,- and the 
drafting of men for the purpose. This was donc to enable the United 

€=»For Qther cases ses same toplc & KEY-NUMBEB In ail Key-Numbered Dl8«sts & Indexes 
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States to prosecute the war thus thrust upon us to a successful dé- 
termination. June 15, 1917, Congress enacted what is commonly 
kriôwn as the Espionage Act (Act June 15, 1917, c. 30), approved that 
day, and which is entitled "An act to punish acts of interférence with 
the foreign relations, the neutrality and the foreign commerce of the 
United States, to punish espionage and better to enforce the criminal 
laws of the United States, and for other purposes." Section 3 of 
thjs act'reads as follows: 

"Wlioever,, wlien the United States is at war, shall willfully make or convey 
f aise reports or false statements with Intent to interfère wlth the opération 
or success of the milltary or naval forces of the United States or to promote 
the suecess of its enemles and whoever, when the United States is at war, 
shall willfully cause or atteœpt to cause insubordination, disloyalty, mutiny, 
or refusai of duty, in the military or naval forces of the United States, or 
shall willfully obstruct thç recruiting or enlistment service of the United 
States, to the injury of the service or of the United States, shall be punished 
by a fine of not more than $10,000 or imprisonment for not more than 
tweuty years, or both.", 

[ 1 j It is seen at a glance that whoever, when the United States is 
at war, willfully makes or conveys false reports or false statements 
with intent to. interfère with the opération or success of the military 
or naval forces of the United States, or to promote the success of its 
enemies, commits a crime agajpst the United States. It is not neces- 
sary that the opération or success of the rniHt^ry or naval forces be 
actually interfered with, or that the siiçcess of its enemies be actually 
promoted. The making or conveyance of false reports or false state- 
ments with the intent to interfère with the opération or success of 
either the military or naval forces of thé United States or to promote 
the success of the enemies of the United States is all-sufficient. 

The défendants hâve extensively circûlated and spread broadcast 
a printed pamphlet or circular containin^;, with other things, the folr_ 
lowing: ' ' , ' 

"Conscription Is upon us; the clraft law is a fact! 

"Into your homes the recruiting offlcers are coming. They wlll take your 
sons of military âge and impress them into the.army; 

"Stand them up in long rows, break theiji Into squads and platoons, teach 
them to deploy and wheel; 

"Guns wlll befput into thelr hands; they will be taught not to think, only 
to obey wlthout questioning. 

"Then, they will be shlpped through the submarine zone by the hundreds of 
thousands to the bloody quagmire of Europe. 

"Into that seething, heaving swamp of tom, flesh and floatlng entrails they 
wlll bè plungédî in régiments, divisions and arililes, screaming as they go. 

"Agonies of torture will rend their flesh from their sinews, will crack theîr 
bones, afld dissolve their lungs ; and eyery pang will be multiplied in its 
passage to you. 

"Black death wlll be a guest at every American flreside; mothers and 
fathers and sisters, wives and sweethearts will know the weight of that 
awful vacancy leftr by the buUet whlch' finds, its mark. 

"And still the recruiting ofiicers will corne ; selzing âge after âge, mount- 
îng up ïo the elder ones and taking the yo'unger ones as they grow to soldler 
sî^;- 

"And stlU the toU ol death wilLgrow. 
; "liSt thepi cçmel.; Jjet death and désolation make barren every home! Let 
the agony of war crack every parent's heart ! Let the horrors and the mis- 
eries of the world-downfall swamp the happîness of, every hearthstonel" 
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To this is added; 



"Then perhaps you will believe what we hâve been telUng you ! For war is 
the price of your stupidlty, you who hâve rejected Sociallsm!" 

Then, after referring to the war and its horrors, we find the fol- 
lowing : 

"You cannot avold it ; you are being dragged, whipped, lashed, hurled into 
It; your flesh and bralns and entralls must be crushed eut of you and 
poured into that mass of festering decay." 

To this is added : 

"It is the price you pay for your stupidity — ^you who hâve rejected Social- 
lsm!" 

Then, after referring to food priées, we find the following: 

"The Attorney General of the United States Is so busy sending to prison 
men who do not stand up when the Star Spangled Banner is played, that he 
haa no time to protect the food supply from gamblers." 

Then later: 

"We are beholding the spectacle of whole nations working as one person 
for the accomplishment of a single end — namely, killing. » • * 

"We hâve been telUng you ail for, lo, thèse many years that the whole 
nation could be mobilized and every man, woman and chlld induced to do hls 
bit for the service of humanity ; but you laughed at us. 

"Now you call every person traitor, slacker, pro-enemy, who will not go 
crazy on the subject of killing ; and you hâve turned the whole energy of ail 
the nations of the world into the service of their kings for the purpose of 
killing, killing, killing. 

"Why would you not believe us when we told you that It was possible to co- 
opéra te for the saving of life? 

"Why were you not interested' when we begged you to work ail together 
to build, instead of to destroy'.' To préserve, instead of to murderî 

"Why did you ridicule us and call us impractical dreamers when we 
prophesied a world-state of fellow-workers, each man creating for the beneflt 
of ail the world, and the whole world creating for the beneflt of each man? 

"Those idle taunts, those thoughtless jeers, that refusai to listen, tOibe 
fair-minded, you are paying for them now. 

"Lo, the price you pay ! Lo, the price your chlldren will pay! Lo, the 
agony, the death, the blood, the unforgettable sorrow — the priée of your 
stupidity! • .* • 

"VII. For this war — as every one who thlnks or knows anythlng will say, 
whenever truth telling becdmes safe and possible again — this war is to déter- 
mine the question, whether the ehambers of commerce of the allied nations or 
of the Central Empires hâve the superior right to exploit undevelôped coun- 
trles. 

"It is to détermine whether interest, dividends and profits, shall be pald to 
Investors speaking German or to those speaking English and French. 

"Our entry into it was determined by the certainty that if the ailles do not 
win J. P. Morgan's loans to the allies will be repudiated, and those American 
investors who bit on his promises would be hooked." 

We hâve hère, not only lurid and exaggerated pictures of the hor- 
rors of war, possible and impossible, but many false statements calcu- 
lated to incite opposition to the war and opposition to the government 
and also calculated to interfère with the morale of our armies, dis- 
courage enhstments, registration, and willing service in our armies, 
and encourage désertion. Thèse falge statements are also calculated 
245 F.— 56 
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to encourage our enemies and discourage and intimidate our own citi- 
zens and soldiers, and thereby promote the success of our enemies. It 
is not true that the recruiting officers will take our sons of military 
âge and "impress them into the army." It is not true that, "You are 
being dragged, whipped, lashed, hurled into it" (the army or the war). 
It is not true that, "The Attorney General of the United States is so 
busy sending to prison men who do not stand up when the Star Span- 
gled Banner is played, that he has no time to protect the food supply 
from gamblers." The Attorney General of the United S'tates is not 
doing anything of the kind. It is not true that, "We are beholding 
the spectacle of whole nations working as one person for the accom- 
plishment of a single end — namely, kîlling." It is not true that, "Now 
you call every person traitor, slacker, pro-enemy who will not go crazy 
on the subject of killing; and you hâve turned the whole energy of 
ail the nations of the world into the service of their kings for the pur- 
pose of killing, killing, killing." It is not true that, "Our entry into 
it (this war) was determined by the certainty that if the allies do not 
win J. P. Morgan's loans to the allies will be repudiated and those 
American investors who bit on his promises would be hooked." Hère 
is a plain assertion to every intelligent mind that the déclaration of 
war to which référence has been made contains a falsehood, and that 
such déclaration was made because of the fear that th© allies might 
not win, and that in such case J. P. Morgan's loans to the allies would 
be repudiated, payment refused, and that American investors would 
lose their loa,nS and suffer loss. In other words, that our entry into 
this war with Germany was determined upon by Congress to. insure, 
if possible, the success of the aUies, to the end that they would fulfill 
their contracts and pay the loans made them by individuals in the 
United States. The purposes and motives of our Président and of 
Congress are impugnéd and grossly misrepresented and falsified. 
What reports or statements can be more or better calcula ted to inter- 
fère with the opération and success of our military and naval forces 
in this war, or more or hetter calculated to promote the success of the 
enemies of the United States ? 

[2-5] It îs said, first, this pamphlet is an argument in favor of 
Socialism and of the Socialistic party; and, second, that such publica- 
tions 'are proper and allowable under our Constitution, which prohibits 
cuirtailment of freedom of speech and of the press. 

The first amendment to, the Constitution of the United States pro- 
vides: 

"Otogress shall make no law rcspectlng an establishment of religion, or 
prohlbltlng the irèe exercise thereof ; or abridging the freedom of speech, or 
of thé press; or ôf the rlght of the people peaceably to assemble, and to 
pétltlbn the goverhtoent for a redress bf grievances." 

If this ,means that .every man and woman in the United States in 
times of war and national péril may falsely state or sày in words, or 
by me'ahsof pa.hiphlets and writings printed and spread broadcast, any- 
thing and eveiTthing he pleases, however injurious to the gênerai wel- 
fare and hôwevei: grossly falsé the statements and however detrimental 
td the success bf our military and naval forces the falsehood may be, 
and that Congress is powerless to enact a law abridging this right, then 
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the law under considération is unconstitutional except in so far as it 
merely prohibits tlie circulatioh and distribution of such pamphlets con- 
taining the false reports and false statements of the nature described. 
In Warren v. United States, 183 Fed. 718, 721, 106 C. C. A. 156, 159 
(33 L. R. A. [N. S.] 800) the Circuit Court of Appeals, Eighth Circuit, 
said : 

"Liberty and freedom of speech under the Constitution do not mean the 
unrestrained rlght to do and say what one pleases at ail times and under ail 
elrcumstances," etc. 

In United States v. Toledo Newspaper Co. (D. C.) 220 Fed. 458, 
it is held that the constitutional guaranty of freedom of the press is 
not infringed by summary process and conviction of contempt for pub- 
Hcation tending to obstruct the administration of justice. If this be 
correct, why may not Congress enact a law making it an offense to 
make and spread broadcast, when a state of war exists, pamphlets con- 
taining materially false statements which are intended to interfère with 
and obstruct the lawful.raising and organization of armies and the mili- 
tary opérations of the government and which pamphlets are calculated 
to hâve that eflfect? Suppose a man goes out and publicly advocates 
by means of false statements the overthrow of our national govern- 
ment, the disbandment of our lawfuUy created natiooal armies, organ- 
ized for national défense in time of war, and puts his false déclarations 
and statements in pamphlet form and circulâtes them, can it be doubted 
that Congress may constitutionally prohibit such acts? In S'tate v. 
Pape, 90 Conn. 98, 96 Atl. 313, it is held: 

"Liberty of speech and of the press is not license, not lawlessness, but the 
right to fairly criticize and comment." 

See, also. Ex parte Bird, 5 Porto Rico, 241. 

In Turner v. Williams, 194 U. S. 279, 294, 24 Sup. Ct. 719, 724 
(48 Iv. Ed. 979) Mr. Chief Justice Fuller said : 

"The flaming brand which guards the realm where no human government la 
needed still guards the entrance ; and as long as human governments endure 
they cannot be denied the power of self-preservation as that question is pre- 
sented hère." 

The act of Congress in question hère is one obviously enacted and 
necessary for the préservation of our government and the enforcement 
of its rights. In my judgment to deny its constitutionality is to deny 
to the government of the United States the power of self-preservation 
by suppressing the publication and distribution of false statements 
made with the intent to destroy the morale and efficiency of our armies 
when engaged in lawful warfare, and prevent or interfère with their 
lawful organization and the lawful recruiting thereof. Such publica- 
tions give aid and comf ort to the enemy. 

If a jury on évidence should find that this pamphlet contains false 
statements calculated to discourage our armies and enlisted men, dis- 
courage compliance with our draft laws, and interfère with their en- 
forcement, or impair the morale of our armies, and that it was the in- 
tent of the writer and distributor to bring about such results, can it 
be justified on the theory that our Constitution warrants and protects 
the making of such false statements disseminated for such a purpose? 
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I think not. Freedom of speech and ôf the press does not give lib- 
erty tb the individual to prevent or interfère with the préservation of 
our government, or the organization and success of our armies, and 
this may not be donc under the guise of advocating the principles of 
a politicâl party or the principles of Socialism. In the instant case, 
the language employed and contained in this pamphlet is for ihe con- 
sidération of the jury, and it will be for the jury to say whether or 
not the statements made, if proven to be false, were willfully made 
with intent to interfère with the opération or success of our military 
or naval forces, or to promote the success of our enemies, or willfully 
attempt to cause insubordination, or refusai of duty in such forces of 
the United States. 

This intent may be inferred from the nature and character of the 
false statements made and promulgated and the surrounding circum- 
stances and conditions, and on a considération of the conditions under 
which made and of the persons to whom made. The false statements 
must be willfully made, and their making and promulgation must be ac- 
companied by the intent specified. Intent is a question of fact. Every 
sa[ne person is presumed to intend the natural and known conséquences 
of his acts voluntarily and knowingly done and of words used. 

It is for the jury tosày, or will be, probably, under ail the évi- 
dence in the case, if proof is given tending to sustain the allégations 
of the indictment, whether the défendants in spreading and distributing 
thèse pamphlets were merely advocating the principles and doctrines 
of the Socialistic party, or were attempting to discourage the war, 
eiilistments, and reeruiting, and impair the morale of our army, and 
thereby interfère with the opération and success of the military and 
naval forces of the United States to the injury of the United States, 
land intended so to do. 

Depicting the horrors of war, the dévastation of country and de- 
struction of life and property caused by war, may présent an argu- 
ment against engaging in war unnecessarily— a reason for not doing so 
— ^but when coupled with materially false statements and représenta- 
tions as to what the officers and représentatives of the government are 
doing and as to why the war was engaged in or declared by the law- 
makirig bqdy of the nation, the realm of legitimate argument and f ree 
speech is departed from, and a question of fact is presented for the 
décision of a jury whether the horrors of war were depicted and the 
false sta.tements made to advance and prohiulgate the priticiples of a 
politicâl party or to interfère with and deStroy the efficiency of our 
armies' and interfère with the opération and success of our military 
and naval forces and promote the success of the ènemies of the Unit- 
ed States. It must be that "f ree speech" aiid "freedom of the prèsS" 
has its limitations and dp not include ahd protect the making and 
prôrnulgàtion pf false statements knowingly made, -^jvith intent to de- 
sitro'y our armies in timé of war and, interfère wîth and prevent the 
enf orcement of our laws. 

[6-8] It is urged that the conspiraçy counts are insufficient, in thàt 
they do ,not charge vvhat the conspiràcy was, or v^hat the conspirat'ors 
weré to do. The indictment charges that "thrbughout the period of 
time from the 6th day of April, 1917, to the day of the finding and 
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presentment of this indictment" (October 25, 1917), the United States 
has been at war, and that "during said period of time the défendants," 
naming them, within the Northern district of New York at Albany, N. 
Y., "unlawfuUy and feloniously hâve conspired, combined, confeder- 
ated, and agreed together * * * tg interfère with, prêtent, hin- 
der, and delay the exécution of certain laws of the United States, to 
wit." Thèse laws are then specifically named and pointed ont. It is 
charged to hâve been a continuing conspiracy commencing on a day 
certain and continuing in force and opération down to the date of the 
indictment. The indictment then charges "that during said period of 
time" — that is, from the beginning to the end thereof — the conspiracy 
-was that each of said défendants "should and would discourage, ob- 
struct, and prevent the prosecution by the United States of said war 
between the United States and the Impérial German Govemriaent, 
and prevent, hinder, and delay the exécution of said laws (the ones 
specified and pointed out) above enumerated, by personal solicitation, 
public speeches, and varions pamphlets which they should and would 
distribute and circulate, intending and attempting to cause and in- 
fluence varions persons available for military duty to fail to register 
and to refuse to submit to registration and draft for service in said 
military and naval forces and to fail and refuse to enlist for service 
therein," etc. Then follows the charge of overt acts in exécution of 
such conspiracy. Nothing is said to the effect that the conspiracy in- 
cludes the use or distribution of pamphlets containing false or untrue 
statements, but it is charged that défendants conspired to willfully 
cause and attempt to cause insubordination and refusai of duty, etc. 
The pamphlet is attached to and made à part of the indictment. Cer- 
tain parts are quoted in the body of the indictment, and the statements 
•quoted and other parts are alleged to be false. 

It is urged by défendants that the statements of fact contained in 
the pamphlet are but the expression of an opinion, as, for instance: 
"Into your homes the recruiting officers are coming. They will take 
your sons of military âge and impress them into the army." The word 
"impress," in connection with the création of an army, implies the use 
of force, and the words of the pamphlet may be found to be calcu- 
lated and intended to create the belief that recruiting officers are going 
and do go into our homes and by force, and without any preliminary 
sélection for military service in accordance with law, seize and force 
into the army and navy the sons of our citizens. The statement is cal- 
culated, and may hâve been intended, to create a feeling against re- 
cruiting, the sélective draft act, and the officiais of the government. 
Such statements inspire résistance and strengthen the détermination of 
those disposed to be at ail récalcitrant. It may be that there is no 
■direct statement that one is in duty bound to resist, but it is plainly 
taught and indicated that it will be to the interest of many, if not ail, 
to resist. Is the quoted statement a mère expression of opinion as to 
■what is being done or is to be done? Is it not a bald statement of what 
is being done and is to be done under a law of Congress which jus- 
tifies no such act by à recruiting officer? Then take this staternent, 
^'The Attorney General of the United States is so busy sendîng to 
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prison men who do not stand up when the Star Spangled Banner is 
played that he has no time to protect the f ood supply f rom gamblers." 

Is this an expression of. opinion merely, or is it a bold, bald assertion 
that a f act exists, , that a thing has been donc and repeatedly donc by 
the highest law officer of the national government without warrant 
of law? Is it not an assertion well calculated to excite hatred of this 
high officiai of the government, by asserting that he is doing unlawful 
acts ajid so busily engaged in the doing that he pays no attention to 
the enforcement of laws providing for food conservation ? Such state- 
rnents are likely to be given credence in certain localities by certain 
classes,, and so incite opposition to the government and opposition to 
law and its enforcement. It seems clear to me that thèse and othef 
statements above quoted and found in the pamphlet are to be considered 
by the jury, which is to détermine their truth or falsity, the willful- 
ness of the act, apd the intent and.purpose of the ones who made and 
promulgated tiiem. 

Section 3 of the so-called Espionage Act, hereinbefore quoted, clear- 
ly points out three classes of actsconstituting offenses thereunder. The 
nrst consists in the willful making or conveying false reports or state- 
ments with the intent specified. The second consists in willfully caus- 
ing or attempting to cause insubordination, disloyalty, mutiny, or re- 
fusai of duty in the military or naval forces of the United States. The 
third consists in willfully obstructing the recruiting or enlistment serv- 
ice of the United States to the injury of the service of the United 
States. It may be a question whether the making and conveyance of 
false reports and statements with intent to interfère with the opéra- 
tion or suçcess of the miUtary or naval forces of the United States, 
or to promote the success of its enemies, must be accompanied by an 
intent and purpose to injure the service of the United States, and 
whether such false reports and statements must be of a nature or char- 
acter which would injure the service of the United States. So it may 
be a question whether one who willfully causes or attempts to cause 
insubordination, disloyalty, mutiny, or refusai of duty, must intend 
and purpose to injure the service of the United States. In short, do 
the words "to the injury of the service of the United States" relate 
back to and qualify each of the clauses of the section? Must the in- 
dictment allège, and must the government prove, not only that the 
United States is at war, and that the false reports and statements were 
made and conveyed with intent to interfère with the opération or suc- 
cess of the military or naval forces, but that such acts actually re- 
sulted either in injury to the service of the United States or were in- 
tended so to do? 

This is true as to obstructing the recruiting and enlistment service 
as the section so says in plain terms. But the obstruction need not 
be physical and ail obstruction of such service is injurious to the serv- 
ice of the Unjted States. Obstruction does not necessarily imply pré- 
vention. . The flowing stream of water may be obstructed, and often' 
is, whilc its çontinuous onward flow is not whoUy prevented, and its 
ultimate onward flow may not be prevented at ail. Any and ail acts 
and words or writings that interfère with the opération or success of 



UNITED STATES V. PIEECE 887 

the military or naval forces of the United States, and ail attempts, 
successful or unsuccessful, by acts, words, or writings, to cause in- 
subordination, disloyalty, mûtiny, or refusai of duty in the military or 
naval forces of the United States in time of war, work to the injury 
of the service of the United States. When Congress wrdté into section 
3, above quoted, the words "or shall willfully obstruct the recruiting 
or enlistment service of the United States, to the in jury of the serv- 
ice or of the United States," it may hâve had in mind the hundreds 
and thousands of cases where fathers and mothers and brothers and 
sisters will obstruct in a way and to an extent the recruiting and en- 
listment service by urging and soliciting their sons and brothers not 
to enlist. No one will contend, I think, that such an act will be held 
a willful obstruction of the enlistment service to the injury of the 
service of the United States within the intent and meaning of section 3 
of the act under considération. But should some third person go 
about soliciting and urging young men not to enlist, extravagantly and 
untruly depicting the horrors and dangers and conséquences of war, 
impugning the motives and purpose of the Président and Congress in 
declaring war, and misrepresenting the objects sought to be attained by 
our government in declaring the existence of a state of war, we hâve 
a case where a jury well may find a willful obstruction of the recruit- 
ing or enlistment service of the United States to the injury of the 
service of the United States, even if the government is unable to 
prove that a single person was induced by such acts not to enlist when 
otherwise he would hâve enlisted. 

Counts 1 and 2 of , the indictment charge conspiracy. The other 
counts charge the offenses specified in section 3 of the so-called Es- 
pionage Act, and charge the making and conveyance of false reports, 
etc., and the willful attempting to cause insubordination, etc., in two 
ways — "to the injury of the service of the United States" and also 
in another count without this clause. I think either count sufficient 
in law. The count which charges the willful obstruction of the re- 
cruiting and enlistment service also charges that it was donc to the 
injury of the United States, and is clearly sufficient. 

The indictment seems to hâve been drawn with care and with 
abundant caution and is sufficiently definite as to time and place. The 
places where thèse offenses are alleged to hâve been committed is 
the city of Albany in the Northern district of New York. The time is 
specified. It was not necessary to specify the street and number of 
the house or business place where the conspiracy was'formed, or to 
charge that it was formed on a particular day specified to the exclu- 
sion of other days, inasmuch as it is charged as a continuing con- 
spiracy commencing on a day specified and continuing in efïect ànd 
opération each day down to the time of the fînding of the indictment. 
It was not necessary to set out what each alleged conspirator said. A 
conspiracy may be established by proving the acts of the alleged con- 
spirators done within and during a specified time, ail the défendants 
working in concert to bring about a certain unlawful resuit. It may 
not be possible, and it is unnecéssary, to prove the words spoken by the 
alleged conspirators in forming the alleged conspiracy, provided the 
acts done by them and proved show concert of action by the partiel- 
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pants necessarily tending to the joint consummation o£ the specified 
crime. 

[9] Citizens hâve the right to criticize the existing laws, point out 
their defects, injustice, and unwisdom, and advocate their amendment 
or repeal; but they hâve no cortstitutional right to counsel, advise, 
encourage, and solicit résistance to the exécution of or refusai to 
obey them. A political party and its individual members may advo- 
cate the repeal of existing laws, their amendment and improvement, 
and point out defects, and a political party may be formed for this 
very purpose. However, a so-called political party may not be form- 
ed to resist the exécution of existing laws claimed to be unwise, un- 
patriotic, and oppressive, and its members permitted to encourage and 
advocate résistance to their due exécution because of their member- 
ship therein. The willful résistance to the exécution of a valid law 
may be made a crime, as may the willful obstruction of its enforce- 
ment. Any and ail résistance and any and ail obstruction to the op- 
ération or enforcement of a law may be declared an offense. It is 
the duty of ail persons to obey the law and in lawful ways when call- 
ed iipon by due, authority to aid in its enforcement. If this is not 
true, no gpvernment can survive. 

I find no ground for sustaining the demurrer to the indictment or 
to any count thereof, and same is overruled. 



TjmTED STATES y. PIBRCB et al. 
(District Court, N. D. New York. November 9, 1917.) 

1. Indictment and iNroBMATiON ®=al21(2) — Indictment — SumciENCT. 

An indictment charging conspiracy by détendants, whlch designated 
the place as thé clty of Albany, N. Y., and the time each and every day 
from Aprll 6th to the date of the indictment is Sufflciently deflnite, and 
a' motion for a blU of particulars wlll be denied. 

2. Indictment and Information i®=>121(2) — Suffioienct— Bill op Partictj- 

LABS. 

An indictment charging conspiracy and a violation of the Espionage 
Act June ,15, 1917, & SO, § 3, whereby défendants circulated false reports 
and sollcited persons with the lûtent of Obstructing enlistment, is suffl- 
elent, though not glving the exact date of the solicltations and the lan- 
guage used, and défendants are not entltled to a blU of particulars cora- 
pelUng the United States to disclose the names of persons sollcited, or 
the partiçular timës when the solicitatlon took place, or the language 
used. 

3. Indictment and Information ®=»121(2) — Bill of Particulabs — Right ro. 

Wlien the charges of an indictment are so gênerai thât they do not 
advise the défendant of the spécifie acts of whieh he is acéused, the court 
may direct that a blU of particulars may be furnished, so that he may 
properly prépare hls défense. 

4. Indictment and Information ®=»121(1) — Bill of Particulars — Discré- 

tion OF Court. , 

The grantlng or refuslng of a bill of particulars rests In the sound dis- 
crétion of the court. 

(g^^sFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digestn & Index*»^ 
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6. Ikdictment and Information i®=5l21(5) — Bill op Partioulars — Reftjsal. 

When a bill of particulars Is once made and served, It concludes the 

rights of ail parties, who are to be afCected by it, and lie who bas furnlsti- 

ed a bill of particulars must be conflned to the particulars he has specl- 

fled as closely as if they were part of the indlctment Itself. 

6. Indictment and Information <@=5l21(2) — ^Particulars — Bill of. 

An indictment charging conspiracy and a violation of Espionage Act 
June 15, 1917, c. 30, § 3, whieh alleged that pamphlets spreading false la- 
formation relatlng to military opérations of the United States were dis- 
trlbuted by défendants, and that in varions places such pamphlets and 
circulars were distrlbuted, which gave only the names, of some of those 
to whom the pamphlets were distrlbuted, is suffiçient in itself, and de- 
fendants are not entitled to a bill of particulars setting out the names of 
those to whom the pamphlets were distrlbuted, for it would be prejudicial 
to the United States to restrict it by the requirements of such bill of 
particulars. 

7. Cbiminal Law iS=629 — List of Witnesses. 

As Rev. St. § 1033 (Comp. St. 1916, § 1699), applies only to treason and 
capital offenses, défendants who were not charged with treason and capi- 
tal offenses are not entitled to a list of the names and addresses of ail 
witnesses sworn by the government before the grand jury. 

8. Criminal Law ®=>629 — Trial — Confrontation of Witnesses. 

Const. Amend. 6, providing that a défendant is entitled to be confront- 
ed with the witnesses against him, does not entitle such défendant to a 
list of the witnesses who testified before the grand .iury, but only entitles 
défendant to be présent personally at trial and to be confronted with the 
witnesses against him. 

At Law. Clinton H. Pierce and others were indicted for conspiracy 
and violation of the Espionage Act,'§ 3, and they move for a bill of 
particulars as to counts 1 and 2 of an indictment for conspiracy and 
violation of section 3 of the so-called Espionage Act. Motion denied^ 

See, also, 245 Fed. 878. 

Frederick A. Mohr, of Auburn, N. Y., for the motion. 
D. B. Lucey, U. S. Atty., of Ogdensburg, N. Y. 

RAY, District Judge. [1] 1. The counts of this indictment as to 
which a bill of particulars is demanded charge a continuing conspiracy 
to commit a crime or crimes agfainst the United States and overt acts 
committed in pursuance and exécution thereof. As to the times and 
places when and where the conspiracy was entered into, the indictment 
is sufficiently definite and spécifie — as definite and spécifie as safely 
to the rights of the United States it can be made, and, clearly, it is so 
definite, spécifie, and certain in thèse regards that the défendants are 
put on notice and cannot be harmed by reason of indefiniteness in the 
allégations. The place is the city of Albany, N. Y., and the time is 
each and every day from April 6, 1917, to the date of the indictment. 

[2] 2. I do not think the United States attorney should be com- 
pelled to undertake to disclose the names of persons solicited by the 
défendants or the particular time or days when such solicitation took 
place,, or to undertake to give the language used by défendants in 
making such solicitations further or more .specifically than is set forth 
in the indictment. It is suffiçient to put the défendants on notice as to 

^=sFor other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Inaexea 
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what they must meet on the trial. The gênerai substance of what is 
allesfed to hâve been stated by them is set f orth. 

[3-6] 3 and 4. The same remarks apply to claims 3 and 4 of the 
notice or demand for a bill of particulars. 

Generally, the indictment gives the names of some of the persohs to 
whom the pamphlets were given and distributed, and also states that 
the names of the persons solicited are to the grand jurors unknown. 
It is also stated that thie varions places in Albany — rthat is, the particu- 
lar plac€s where the circulars were circulated and distributed by dé- 
fendants— are to» thfe grand jurors uWkhov/n. 

Wfierî the charges of an indictment are sô gênerai that they do not 
advise the défendant of the spécifie acts of which he is.accused, the 
court may direct that a bill of particulars be furnished him so that he 
may properly prépare his défense. Kettenbach v. United' States, 202 
Fed. m, 382, 120 C. C. A. 505. The granting or refusai of the bill 
of particulars rests in the sound discrétion of the court. Rosen v. 
United States, 161 U. S. 29, 35, 16 Sup. Ct. 434, 480, 40 Iv. Ed. 606; 
Ereese v. United States, 106 Fed. ^80, 682, 45 C. C. A. 535. When a 
bill of particulars is once made and served, "it concludes the rights 
of ail parties who are to be aflfected by it ; and he who has furnished a 
bill of particulars under it must be confined to the particulars he has 
specified, as closely and effectually as if they constituted essential al- 
légations in a spécial déclaration." Commonwealth V; Giles, 1 Gray 
(Mass.) 466, cited and approved in Dunlop v. United States, 165 U. S. 
486, 491, 17 Sup. Ct, 375, 41 L. .Ed. 799. In United States v. Adams 
Express Co. (D. C.) 119 Fed. 240, it is said: 

"The office of a Mil of particulars Is to advlsç the court, or more 
, paçtiçularly the défendant, of what facts, more or less in détail, he will be 
required to meet, and the court will limlt the government in its évidence to 
those facts set forth in the bill of particulars." 

It is seen that this court ought not to direct a bill of particulars 
which if made and served may seriously limit and embarrass the gov- 
ernmentin its légal proof and resuit in shutting outevidence of certain 
pertinent facts not now fuUy known to the United States attorney. It 
is not to be presumed the United States will offer f aise or per jured tes- 
timony on the trial, and, in.view of the nature of the case and of the 
charges made, it may be assumed the défendants know when and 
where they made speeches, if any, solicitations, ,if any, and the nature 
and charàcter thereof, and also the names of the persons solicited, if 
any particUlar persoon was solicited. I do not think the govemment 
should be compelled to diselose the names of its witnesses. It is charg- 
ed irithe indictment that August 26, 1917, the défendants made Per- 
sonal sohcitations (meaning in aid and exécution of the conspiracy 
charged) from "varions persons whos» names are to the grand jurors 
unknown." If the names are unknown to the. grand jurors, it is fair 
ta présume such names are unknown to the United States attorney. 
The court should not require that officer to undertake to give informa- 
tion he does not possess.or in default shut out compétent proof on the 
trial. It is charged as an overt act- that August 26, 1917, in and about 
the city of Albany, the défendants and each of them made public 
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■speeches in aîd and exécution of the conspiracy. Tlie indictment gives 
the names of some of the persons to whom pamphlets were distributed, 
and a copy of the pamphlet is attached to and made a part of the in- 
dictment. The indictment says that the names of others to whom such 
pamphlet w^s distributed are to the grand jury unknown. The de- 
fendants call for a bill of particulars not only giving times, places, and 
names of persons, but the language or substance thereof used by de- 
fendants in Personal solicitation under the heading "Overt Acts." 

As already stated, it would be impracticable to require the United 
States to set out the évidence which it expects to give on the trial. 
The nature and character and gênerai substance of thèse solicita- 
tions is set forth by charging the nature and character of the con- 
spiracy and what défendants conspired to do and bring about. The 
overt acts charged, giving time and place with reasonable certainty, 
State that pamphlets were distributed, copies of which are made a part 
of the indictment, speeches made in aid and exécution and furtherance 
of such conspiracy, and personal solicitations indulged in. I think this 
suflficient to apprise the défendants that évidence will be oflfered that in 
such speeches and solicitations défendants spoke words and used lan- 
guage encouraging and advising others to do or cause to be done the 
very things ' they are charged with having conspired to do. The al- 
légations of the indictment is notice to the défendants that they must 
be prepared to meet such proof. "Solicit" means to ask, request, urge, 
etc., and it being charged that défendants had agreed to do certain 
acts, and that défendants solicited persons to aid in doing such acts, 
the nature and character of the solicitations is so clearly and suffi- 
ciently indicated that défendants cannot be prejudiced on the trial. 
The witnesses called to prove the solicitations on a given occasion may 
disagree as to the words used by the défendants, while agreeing as to 
the substance and meaning of the words used and some of the lan- 
guage. It would be prejudicial to the United States to compel it to set 
out the language each witness is expected to testify to as having been 
used by a défendant on a given occasion. Each witness will be en- 
titled to testify to what he recollects was said, and the question will 
be : Was the language actually used to promote or aid in the exécu- 
tion of the conspiracy, if one is found to hâve existed? The précise 
words used may not be material, and it would be wrong to put the 
government in a position where it would be precluded from proving 
what was actually said on a given occasion should the witness on the 
trial vary from the language of the statement he is now expected to 
testify to. 

[7] The défendants demand that they be furnished "the names and 
addresses of ail the witnesses sworn by the government before the 
grand jury in this proceeding or action." In some of the states, such 
a demand may be made and must be complied with. In other states, 
the names of such witnesses must be indorsed on the indictment ; but 
this practice does not obtain in the United States courts. United 
States V. Butler, Fed. Cas. No. 14,700; United States v. Aviles (D. 
C.) 22 Fed. 474; Jones v. United States, 162 Fed. 417, 89 C. C. A. 
303. Section 1033, R. S. U. S., provides that in cases of treason and 
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capital offenses a list of jurors and witnesses must be furnished the de- 
fendant. See 3 U. S. Comp, St. 1916, Annotated, § 1699, p. 3556. 
There is no fédéral statutory provision going beyond this. 

"If a fédéral prisoner Is not indicted for a capital offense, he Is not en- 
titled as of riglit to a list of witnesses." Jones v. L'nited States, 1C2 Fed. 417, 
89 O. C. A. 303, wrlt Of certlorari denled 212 U. S. 576, 29 Sup. Ct. 685, 53 L. 
Ed. 657. 

"In cases not capital the TJnited States attorney Is not bound to furnish de- 
fendant with the names of witnesses." United States v. Butler, Fed. Cas. No. 
14,700. 

"The court wlll not, in advance of the trial of a * • • case not capital, 
* * * requlre the United States attorney to give him [défendant] a list of 
witnesses examined by the grand jury." United States v. Àviles (D. C.) 22li 
Fed. 474, 477. 

[8] The sixth amendment to the Constitution, providing that the 
défendant shall be confronted with the witnesses against him, only 
means that défendant is entitled to attend the trial and (o hear the 
witnesses testify, and does not entitle such défendant to a list of the 
witnesses who testified before the grand jury. United States v. Aviles 
(D. C.) 222 Fed. 474. No facts appear calling upon the court to ex- 
ercise any discrétion it may possess in this regard in this case. 

The application for a bill of particulars and a list of witnesses is 
denied. 



IVINS V. JACOB et al. 

(District Court, E. D. Pennsylvanla. October 31, 1917.) 

No. 4554. 

1. Négligence <S=»121(2) — Pbesumptionh — "Res Ipsa Loquitue." 

The phrase "res ipsa loquitur" is used to express the rule of law that 
the mère fact of damage justifiés the conclusidn of légal Injury through 
an allowed presumptlon of négligence on the part of défendants, and als» 
to express the thought that, the fact of damage having been inflicted as 
It was inflicted, the attendli(g cirçumstances justify the inference of fact 
that it was the resuit of négligence. 

[Ed. Note. — For other définitions, see Words and Phrases, First anô 
Second Séries, Ees Ipsa Loquitur.] 

2. MuNiciPAt Corporations <S=3706(8) — Use op Street as Highway — Actions 

FOR Injuries — Instructions. 

In an action for injuries sustained by a person struck by an automobile 
while on a sidewalk, where plaintiff did not confine her évidence to the 
fact that she was so struck while on the sidewalk, but called the driver of 
the automobile, who testified that the movement of the car was beyond his 
control because the steering gear would not work, but who further gave 
testimony showing his knowledge of the condition of the car, it was not 
error to charge that the jury might view the case as one justlfying the 
inference of négligence, in the absence of exculpating facts, but that the 
exculpatlon would exonerate défendants from Uability, unless négli- 
gence was disclosed in presenting such exculpating facts. 

3. Trial <s=>252(8) — Use of Street as Highwat — Action foe Injuries — In- 

structions — CONFOHMITY TO EVIDENCE. 

In an action for Injuries to a person struck by an automobile, where 
the évidence showed that the driver of the car had discovered that It waa 

<@=3For other cases see saœe topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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not In normal operating condition, a requcsted instruction tliat a purclias- 
er of a car liad a rlght, under specified limitations, to accept tlie assurance 
of a dealer tliat the car was In operating condition, was properly refused, 
as the issue was whether the driver exercised proper care in operating 
the car in the condition in which he knew or had reasonable grounds to 
believe it was, and the requested instruction would hâve had a diverting 
effect upon the miuds of the jurors. 

4. Municipal Ooepoeations <S=>706(3) — Stbeets — Use ab Highway— Pee- 

sumptionb. 

Where the circumstances of an injury to a person struck by an automo- 
bile while on a sidewalk justified the inference of négligence of some one, 
it justified the inference of négligence of défendant, who was driving the 
car, in the absence of proof that the car was beyond his control, as 
proof of such fact was withln his power to produce. 

5. Municipal Corporations iS=»706(3) — Stbeets — Use as Highwat — Pee- 

sumptions. 

The inference of négligence, arising from an automobile striking a per- 
son while on a sidewalk, was only prima fade, and might be rebutted. 

At Law. Action by Mary J. Ivins against Joseph P. Jacob and an- 
. other, trading as Jacob Bros. On motion ôf défendants for a new 
trial. Rule discharged, and leave to enter judgment granted. 

Daniel R. Rothermel, of Philadelphia, Pa., for plaintifï. 
William W. Smithers, of Philadelphia, Pa., for défendants. 

DICKINSON, District Judge. The questions remaining in this 
case relate to the correctness of the instructions given to the jury 
and to the resuit of the jury's admeasurement of the damages. Ex- 
cluding the latter, there are eight reasons assigned to support the 
motion. The first three and the eighth may be characterized as for- 
mal. 

[1, 2] The fourth bears upon the application of the "res ipsa loq- 
uitur" rule to the gênerai facts of this case. The quoted phrase has 
two meanings. It is used to voice the rule of law that the mère fact 
of damage justifies the conclusion of légal injury through and by aii' 
allowed presumption of négligence on the part of the défendants. 
The same phrase is used, however, to express the thought that, the 
fact of damage having been inflicted as it was inflicted, the attend- 
ing circumstances justify the inference of fact that it was the resuit 
of négligence. The phrase was employed in this case in this latter 
sensé. As automobiles ordinarily travel on the part of the street with- 
in the curbs assigned to vehicular traffic, the mère fact that one was 
being run upon the sidewalk, to the hurt of a pedestrian lawfuUy there, 
would justify the fact inference, in the first instance, that the injury 
had been negligently inflicted. 

If, therefore, the plaintifï in this case had confined her testimony 
and other évidence to the fact that she had been struck while upion the 
sidewalk by the défendants' automobile, this would hâve been évidence 
from which the jury could hâve found négligence, and the défend- 
ants would hâve been called upon to supply the exculpating facts, 
which would rebut or deny the inference otherwise to be drawn. The 
plaintiff, however, did not content herself with such proofs, but made 

©33For rtber cases see same topic & KEY-NUMBER In aU Key-Numbered Digests & Indexe» 
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part of her, case in chief the testimony of the driver o£ the automobile 
to the effect that the présence of the car on the sidewalk was due to 
the fact that the movement of the car was beyond his control, because 
the steering^ gear would not work. The testimony of this witness, 
however, disclosed the fact of his knowledge of the condition of the 
car, and thus fairly raised the question of his exercise of due care in his 
opération of the car, which he knew was or might become beyond his 
control, to the hurt of some tra vêler upon the highway. 

The jury Were in conséquence instructed that they might view the 
case as one justifying the inference of négligence, in the absence of 
the exculpating facts, but that the exculpation would exonerate the 
défendants from légal responsibility for the damages, unless négligence 
of the défendants, which brought abou't the damage, was disclosed in 
presenting the exculpating facts. The real issue, as presented to the 
jury, was in conséquence the question of whether the défendants had 
been guilty of négligence in the opération of the défendants' car, as 
its opération was disclosed by the driver. We are unconvinced of âny 
€rror in makingthis feature of the case to tum upon the issue as 
above defined. 

[3] The remaining reasons for a new trial may be treated as voic- 
ing two complaints. One is the failure, and in eflfect the refusai, of 
the trial judge to affirm the défendants' first point. This point re- 
quested instruction to the jury that the purchaser of a car had the 
right, under the limitations defined. in the point, to accept the assur- 
ance of the dealer that a car which had been sold to him as in operat- 
ive condition was in such condition. This point was in truth not nega- 
tived, but ignored, and.it was ignored because its injection into the 
case would hâve had a wholly diverting effect upon the minds of the 
jurors. Inasmuch as the driver of the car had discovered for himself 
that the car was not in normal operative condition, the issue was 
changed from that of the condition in which he received the car to one 
of the exercise of due and proper care on his part in operating it in 
the condition in which he knew or had reasonable grounds to believe 
it was. If the jurors had been instructed that the défendants were 
justified in their reliance upon the assurances of the dealer who sold 
them the car that it was, in operative condition, they niust also hâve 
beem instructed that such assurance became unimportant, af ter knowl- 
edge had come home to the défendants of what the actual condition 
of the car was. We are, for this reason, unconvinced of any error 
in the failure to specifically affirm défendants' first point 

The other çomplaint is based upon the sound proposition that nég- 
ligence \yhich visits responsibility for damages upon the défendants 
must be not (nerely négligence which exists, but also négligence which 
has contributed to the injury. The çomplaint is that the charge gave 
free rein to>.the jury to find négligence, and upon this finding to reach 
a verdict against the défendants, without instructing them that nég- 
ligence would not tound a verdict unless that négligence was the prox- 
imate cause of the damage done. The thought in the mind of the 
trial judge was to express the proposition of law in accordance with 
<lefen<lants' view, and a careful reading of the transcript of the charge 
■satisfiés us that the jury were so instructed. 
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The physical injuries sustained by the plaintif? were of a character 
the rnoney loss from which is difficult to estimate. She sustained 
serious and painful injuries. The trial court would hâve accepted 
a finding of a less sum than that awarded by the jury as.reasonably 
adéquate damages. It is perhaps true that, if the verdict had been 
for a larger sum than that given, it would hâve impressed the court 
as excessive. A very careful considération of ail ihe éléments which 
enter into the question bave left us in the state of mihd in which 
we are unable to find the verdict to be excessive in amount. It is 
fuU. Indeed, it may be characterized as approaching the limit of 
fuUness. In a case, however, which présents, as do' cases of this 
class, a more or less wide latitude for the exercise of judgment as to 
what a proper award would be, we do not think the verdict should 
be disturbed. The complaint of the excessiveness of the verdict is 
not included among the reasons assigned, but défendants were granted 
leave to add it. It has because of this been considered. 

The above-stated conclusions are, we think, supported by the de- 
cided cases to which we havç been referred. We are iri entire accord 
with the gênerai propositions of law which the learned counsel for 
défendant has advanced with gratifying clarity of statement. The use 
of the res ipsa loquitur phrase as the technical désignation of a légal 
doctrine was avoided in the charge, because the phrase, as voicing 
a légal doctrine or the law of the case as the law governing it, was 
deemed not to be applicable. The thought expressed to the jury was 
merely the statement of the obvious truth that there are happenings 
attended by such circumstances as that the stofy of what happened 
cànn,ot be told without disclosing the responsibility for what hap- 
pened. There is no more légal doctrine in the expression of such à 
thought than there is in the équivalent statement, from ail the facts 
and circumstances surroundiilg this occurrence, any one' would be 
justified in concluding the négligence of the défendant was the cause 
of it. 

[4] The argument of counsel, which concèdes that the circum- 
stances of the occiirrence justify the inference of the négligence of 
some one, but not the négligence of the défendant, is a concession 
of everything, because one of the circumstances was that the défend- 
ant was driving the car. If this automobile had been without warn- 
ing driven upon the sidewalk, there striking a pedestrian, no one 
could doubt that it would not only justify, but compel, a finding of 
négligence. This inference of fact is not stayed by the possibiHty 
that it might not hâve been inténtionally driven upoh the sidewalk. 
If such possibility were suggested, the answer would be; Show me 
that, and I am prepared to believe it; but, unless you do, I must 
hold you to be in fault. This attitude is sensible and just, and in 
accord with the accepted principle of the law of évidence that he who 
has control of the proofs shall produce them. If the car was beyond 
control, the driver knows it, and can ofïer évidence of the fact. Ail 
the pedestrian could do would.be to know the fact that the car was 
where it should not be driven, and that the circumstances indicated 
négligence. This constitutes prima facie proof. There is nothing in 
any of the cited cases to combat this view. Oil Co. v. Torpédo Co.,. 
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190 Pa. 350, 42 Atl. 707; Lucid v. Powder Co., 199 Fed. 377; Allen 
V. Coal Co., 212 Pa.-54, 61 Atl. 5/2:, Jovce v. Black, 226 Pa. 408, 75 
Atl. 602, 27 L. R. A. (N. S.) 863 ; Wolf v. Tract Society, 164 N. Y. 
30, 58 N. E. 31, 51 L. R. A. 241. 

[5] The ihference of négligence is, of course, only prima facie, 
and may be rebutted. We are again in entire accord with counsel for 
défendants that tHe exculpating facts, so far as testified to by one of 
the défendants, were before the jury, and thàt they could not be dis- 
regarded. There is an old saying, however, to the effect that one 
hole may be fiUed by the digging of another. The hole which was 
fîlled was accounting for the automobile being run upon the side- 
walk by explaining that the steering gear wbuld not work. The 
hole which was dug subjected the driver to the inference of négli- 
gence in attempting to operate a vehicle without the exercise of that 
degree of care which was called for by its defective condition. 
The latter became the real and only issue of négligence in the case. 
To présent this feature of the case in its purely légal aspect, the 
testimony of the défendants is to be viewed as if it had been in chief, 
excusing défendants of négligence by showing a broken steering 
gear, and the witness on cross-examinatiori had admitted négligence in 
the opération of a defective car. 

The remaining questions of whfether, négligence being conceded, 
it was the proximate cause, or a contributing cause, of the iïijùry, 
and whether the défendants were responsible for the conséquences of 
their négligence, or whether the injuries sûffered by the plaintiff 
were so remote as not to be within the limits of what might hâve 
been anticipated, are questions which do not seem to require further 
discussion. 

The rule for a new trial is disçharged, artd the plaintiflf has leave 
to enter judgment on the verdict. 



UNITED STATES SMELTING CO. t. HOFKIN et aU 

(District Court, E. D. Pennsylvania. October 25, 1917.) 

No. 1703. 

1. Corporations <g=326 — Dibectobs' LiABiLiir — Statutoet Provisions — 

LIBERAI, or Strict Construction. 

Act Pa. Aprll 29, 1874 (P. L. 73), maklng corporate directors indivldual- 
ly liablë for debts where they hâve deelàred a dlvldend whlle the com- 
pahy was Insolvent, Is both pénal and remédiai, and Is to be so construed 
as to make It effective where It applles, but not to extend Its application 
beyond the cases set forth. 

2. Corporations <©=9334 — Liabiuty of Dibeotoes — Wrongful Paxment of 

DiviDEND — "Insolvent." ' 

Under Act Pa. Aprll 29, 1874, dire'tors of a corporation, who vote a 
dlvldend to themselves, knowlng that the moneys thus pald out are needed 
to meet the demanda of those wlth whom the eompany has contractual 
relations, are Indlvldually responsible to credltors, especlally If the dlvl- 
dend Is declared by the directors for the purpose of benefltlng themselves, 

^s^For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Oigests & ladezat 
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to the loss of creditors; a corporation whose finances are in this condi- 
tion being insolvent withln tlie meaning of the statute. 

[Ed. Note. — For other définitions, see Words and Phrases, BUrst and 
Second Séries, Insolvent] 

8. Corporations i3=340(2) — Liability of Directobs — Debts Included. 

Act Pa. April 29, 1874, Imposing liability on corporate directors, declar- 
Ing a dividend when the company is insolvent, for ail debts of the Com- 
pany then existing and for ail thereafter contracted, includes an executory 
contraetual obligation of the corporation on whieh there is no existing 
debt when the dividend is declared. 

4. Corporations <S=360(1) — Liability of Directors — Actions to Enfobce— 

Pleading. 

In a suit by a créditer of a corporation against its directors, a bill of 
complaint, alleging that défendants, Ijnowing that a large sum of inoney 
would soon become payable to plaintifC under its contracts wlth the cor- 
poration and that the corporation was in conséquence insolvent, diverted 
a large part of the assets to themselves and other stockholders by declar- 
ing a dividend of 500 per cent, and then applying for a receiver^hip, as a 
resuit of which the creditors got nothing, sufficiently showed that the 
corporation was insolvent 

5. Corporations <S=»334 — Liability of Directors — Wrongful Payment of 

Dividend. 

Under Act Pa. April 29, 1874, the existence of an outstanding execu- 
tory coutract will not of itself hait the payment of dividends by the cor- 
poration, though insolvency results from executory contracts existing 
when the dividend Is declared. 

6. Courts <s=s>343 — Fédéral Courts — Equity Rules — Parties. 

Under the equity rules, a corporate creditor, suing directoi;8 to efforce 
their statutory liability iinder Act Pa. April 29, 1874, may sue on behalf 
of ail other creditors ha^hg the same cause of complaint, and by the bill 
tender them an opportunity to become parties. 

In Equity. Suit by the United States Smelting- Company against 
Mendal Hopkins and others. On motion to dismiss the bill of com- 
plaint. Mûtion denied. 

R. Stuart Smith, of Philadelphia, Pa., for plâintifif. 
Alfred Aarons and Alex. Simpson, Jr., both of Philadelphia, Pa., 
for défendants. 

DICKINSON, District Judge. The substantial evidentiary and 
ultimate fact averments of this biH' are that the défendants, knowing 
that a large sum of money would soon becotne payable to the plain- 
tifï under its contracts with the corporation, of which the défendants 
were directors, and that the corporation was in conséquence in- 
solvent, diverted a large part of the assets of the corporation to theth- 
selves and other stockholders through and by the fraudulent device 
of declaring a dividend of 500 per cent, on the capital stock of the 
company, and foUowing this with a successful application to hâve the 
afïairs of the company placed in the hands of a receiver. The prac- 
tical resuit is that the creditors get nçthing, and the stockholders 
receive in the one dividend five times the total ôf the capital stock. 

One of the prayer's of the bill is that the directors be decreed in- 
dividually liable for the debts as provided in the Pennsylvanià act of 
assembly approved April 29, 1874 (P. L. 73), upon the finding that 

®=9For other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & ladezes 
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the Company was insolvent when the dividend wâs declared and paid 
by the directors to themselves arid others. There is also a prayer 
for gênerai relief. 

The law has its policies, as well as its principles of justice. The 
development of our System of laws through and by the formulation 
of légal .principles by the courts and by législative enactments shows 
a continued effort to get thèse principles of justice in accord with a 
Sound policy of the law. The former calls upon ail debtors to pay 
their debts. The adoption of the latter recognizes that capital is timid, 
and hence the wisdom of permitting persons who hâve money to put 
into business ventures to combine their capital without other risk than 
its loss. The swing fr.om one extrême to the other may be traced f rom 
the j)rinciple of the liability of partners in solido, through limited 
partnërships and joint-stock compànies, corporations in which some 
measyrèj of personal liability is imposed upon their members, to the 
classof' corporations in which no individual responsibility is incurred 
by stockholders or managers for the debts of the corporation as such. 
[Ij.The necessity of safeguarding creditors has resulted in a va- 
riety of législative acts, of which the açt of assembly cited is one. 
Once given the conception bf thé légal entity of the corporation as 
. djst^nct f rom that of its individual members, we start with the prin- 
cipie of the absence of this individual liability, except to the extent to 
which it is. imposed by statute.n -As: the imposition of liability is 
usually baééd upon some impropriety of condu<it, sortie act oiE omis- 
sion ot commission on the part of the in^ivifitial, we get the.thought 
that thèse provisions partake of the peinaij arid import into them from 
the principles goveming the construction of punitive statutes, the 
one càlling for a strict construction.' InaSmuch, however, as such 
provisions are written into oui* làv^^s in ofder to protect the principle 
of exemption from individual liability against abuse they partake also 
to that extent of the nature of remtedjaj statutes,, 

The rule of construction,, in conséquence, is to give them the mean- 
ing which will make them effective where they apply, but not to ex- 
tend the application beyond the cases set forth. This act of assembly 
is ..expressive of two thoughts so far.i^s affects the points now in con- 
troversy. One is that a dividend may be declared and paid ,at a 
time when the corporation is insolvent. The other is that the- di- 
rectors authorizing such payment shall be liable, (up to the amount of 
such dividen4) "for ail the debts of the company then existing and for 
îill thereaf ter contracted." 

, [2] There is no statutory définition of insolvency given .ip thç act. 
We must, therefore, find in what sensç ,the word is used. ît was ob- 
viously used in the sensé of expressing the evil which the act was in- 
tended to suppress. That evil was that asset^ which should be pre- 
serveâ to meet the dernands of those who dealt with the corporation 
as its crjeditors might be , diverted to the pockets of its stockhold- 
ers, I.t is to be observed that the act does not in terms ma}te the .lia- 
bility tiirn upon the faet of the directors having knpwledge oî the 
insôïveîïcy but upon the fact of the insolvency. Npne the less,,. di- 
rectors who had in good faith declared an4 paid a dividend upon the 
reâsonable assumption of there being surplus^ eamings to be dîstrib- 
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uted, and without thought or reasonable grounds to believe that the 
moneys thus paid out in dividends were at the time needed to meet 
the future demands of creditors whose claims were not then payable, 
such dividend would not be within the provisions of the statute. By 
the same token, however, if they voted a dividend to themselves, 
knowing that the moneys to be thus paid out were then needed to 
meet the demands of those with whom the company had contractual 
relations, such directors would be individually responsible to creditors, 
and emphatically so if the dividend was declared by the directors for 
the purpose of benefiting themselves to the loss of creditors. It is 
precisely this conduct with which thèse défendants are charged in 
this bill, and we think a corporation, the finances of which were in 
the condition indicated, is at the time insolvent within the meaning 
of this act of assembly. The liabiHty (limited to the amount of the 
dividend so declared) is to any one who is then a creditor, or who may 
thereafter become a creditor during the term of service of the di- 
rector charged with the payment of the debt. 

[3] The words of the statute extend the liability so as to include ail 
"debts of the company then existing and for ail thereafter contracted." 
This phraseology is broad enough to include the claims asserted by the 
plaintifïs. In a strictly technical sensé, one with whom a corporation 
has contracted, but whose contract is still in the purely executory 
stage, holds the contractual obligation of the corporation; but there 
can be said to be no existing debt. Such a construction would fairly 
be characterized, however, as narrow, and the language of the statute 
is broad and embracing. The purpose wé think clearly was, and the 
language chosen has clearly expressed the meaning of that purpose 
to be, that if the directors thus unlawfully diverted a sum of money' 
which was required to meet an obligation which had been then incur- 
red, or if, after having depleted the assets of the corporation by the 
payment of a dividend, others were lured into becoming creditors of 
the company, the directors guilty of this depletion are required by the 
statute to restore creditors to the position in which they would havé 
been had such unlawful dividend not been declared and paid. Wheth- 
er it was unlawful or not dépends, as already stated, upon the finan- 
cial condition of the corporation at the time the dividend was de- 
clared. This is a fact, the existence of which is averred by the aver- 
ment of irisolvency, and, unless admitted, is a trial fact to be proveii 
by the plaintifï. The légal conséquences which f ollow such finding 
of fact are a trial conclusion and cannot be reached through a demur- 
rer, the équivalent of which a motion to dismiss is. 

[4] The suggested necessity of denying the présent motion would 
be conceded by the leamed counsel for défendants if the averments 
of the bill had been confined to the simple averment of insolvency. In- 
asmuch, however, as the plaintifï has set forth certain definite evi- 
dentiary facts, the position is taken that the averment of insolvency is 
an inference deduced from those facts, and, if the inference is unjusti- 
iîed, its correctness can be challenged through this motion. This view, 
however, ignores the averment of the guilty knowledge and purpose 
of the directors in paying the dividend. With this élément in the case, 
we refuse to find that the company, under the averments of the bill 
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of complaint was at the time not insolvent, and, in conséquence, deny 
the motion to dismiss the bill. 

The foregoing comments, so far as they touch the merits of the case, 
of course, refer solely to the averments of the bill. The real facts 
will be disclosed at the trial. AU which is now ruled is that the 
plaintifï may put its case to its proofs. 

[5] The further comment is perhaps not out of place that there is 
no thought of holding directors to a standard of liability based upon 
a condition of insolvency at the time of the payment of the dividend 
which, however, was not disclosed until afterwards, although in- 
solvency resulted from contracts thén existing in the executory stage. 
In other words, the existence of an outstanding executory contract will 
not of itself hait the payment of dividends. 

[B] The other grounds of the motion go to the formalities of the 
bill. The criticism of the form of the bill is based upon a view which 
ignores the spécial character of the cause of action which this bill 
asserts. Chancery practice, under the equity rules applicable, sanc- 
tions the bringing of a bill of complaint by one of a class on his own 
behalf and on behalf of ail others having the same cause of complaint 
who may become parties and the bill may properly tender an opportuni- 
ty to them to become parties. This is what the plaintifï has donc. This, 
moreover, is an attempt to assert a spécial right of action conferred 
by statute, and the procédure prescribed by the statute or indicated by 
necessity may be foUowed. The right of action given by this statute 
is not the right to visit upon the défendants a liability to pay the debt 
due to the plaintifï, but to require them to meet by payment the claims 
of two classes of creditors with the total payment to be made, limited 
to and thus measured in its aggregate by the amount of the unlawful 
dividend. Of course, as a gênerai proposition, no one can be made a 
litigant without his consent. Gravenstine's Appeal, 49 Pa. 310. And 
this plaintifï cannot use the names of others as complainants in this 
bill without their sanction. This, , however, is an entirely différent 
thing from the averments which this bill makes that the plaintiff be- 
longs to a class of creditors made up of themselves and others to whom 
belongs the right to hâve from the défendants payment of ail their 
claims up to the limit of the liability asserted. It may well be that 
a finding of who are the other creditors, with the sums of their re- 
spective claims and the aggregate of ail of them, may be necessary to 
enter the decree commanded by the equities of the case as disclosed by 
the proofs. 

The motion to dismiss is accordingly denied, with leave to the de- 
fendants to answer over. 
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GUARANTY TRUST CO. OF NEW YORK v. MEXICAN PETROLEUM CO., 

Limited. 

(District Court, S. D. New York. November 5, 1917.) 

1. CONTBACTS <S=al62 CONSTEUCTION. 

In the construction of written contracts, the various clauses should be 
harmonized, if possible, and the court should seek to avoid a construction 
■vvhich would nullify or render inconsistent one clause or provision with 
anotber. 

2. CoEPORATioNS i@=>486 — Bonds — Sinking Ftjnds — Contracts — Constkxic- 

TION. 

Défendant, for the purpose of borrowing money, Issued sinking fund 
bonds under a deed of trust, section 2 of which pro\'ided that, whenever 
any underlying bonds deposlted with the trustées should be purchased, 
redeemed, or pald by means of a sinking fund created in pursuance of a 
mortgage or other instrument, securing the same or providing for the 
issue thereof, the amount pald for the purchase, rédemption, or payment 
should be paid to and received by the trustée and added to the sinking 
, fund. A subséquent provision deelared that the percentage stated in the 
bonds as being the minimum sinking fund payment should be calculated 
on the maximum amount of such flrst lien bonds, but that the défendant 
should be credited in réduction pro rata of the sinking fund payments 
with an amount equal to the aggregate of ail payments made to the trus- 
tée pursuant to the sinking fund requirements of any instrument securing 
or providing for the issue of bonds or other obligations pledged with the 
trustée. Défendant pledged with the trustée bonds of a subsldlary Com- 
pany whlch bonds also provided for sinking fund arrangements, and the 
provisions for adding to the sinking fund amounts received in payment 
or rédemption of such bonds applied only to the bonds of the subsldlary 
Company. Héld, in view of the fact that the provisions as to the sinking 
fund did net extend to bonds satisfled on foreclosure, and as défendant 
and the subsldlary company mlght be treated as one whole, the amounts 
paid on rédemption of bonds of subsldlary companies out of the sinking 
fund should be credited on the amount which défendant was annually ob- 
llgated to pay Into the sinking fund. 

At Law. Action by the Guaranty Trust Company of New York 
against the Mexican Petroleum Company, Limited. On motion by 
plaintiff for judgment on the pleadings. Motion denied. 

Stetson, Jennings & Russell, of New York City (WilHam C. Can- 
non, of New York City, of counsel), for plaintiff. 

Kellogg, Emery & Cuthell, of New York City (Frédéric R. Kellogg, 
of New York City, of counsel), for défendant. 

MAYER, District Judge. This is an action brought to recover $320,- 
000, claimed to be due from défendant to plaintiff, under the tenus and 
provisions of the deed of trust given by défendant to the Standard 
Trust Company of New York (to whose rights by merger plaintiff has 
succeeded) to secure an issue of bonds for an aggregate principal 
amount of $12,000,000, executed on October 3, 1911. In October, 1911, 
for the purpose of borrowing money for its lawful corporate purposes, 
défendant, in pursuance of resolutions adopted by its board of directors 
and stockholders, duly authorized the issue of certain first lien and re- 
funding sinking fund gold bonds, for an aggregate principal amount 
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of $12,000,000, and in pursuance of due authorization it made and ex- 
ecuted to the Standard Trust Company of New York its mortgage and 
deed of trust, dated October 3, 1911. Under said deed of trust de- 
fendant deposited and pledged with the Standard Trust Company of 
New York certain stocks and bonds of varions corporations. Bonds 
of défendant wereissued under the deed of trust to the amount of $5,- 
940,000; there being outstanding at the présent time approximately 
$2,200,000 of the said bonds. 

The bonds issued under the deed of trust contained certain sinking 
fund provisions, whereby défendant is required to make yearly pay- 
ments to plaintifï to constitute a sinking fund, the amount of such pay- 
ments to be computed upon the production of oil by défendant, but not 
to exceed 15 per cent, of the maximum amount of bonds then out- 
standing. Article 2, section 2, of said deed of trust provides as fol- 
lows : 

"Whenever any underlylng bonds deposited with the trustées hereunder 
shall be purchased, redeemed, or paid by means. of a slnkiug fund created.in 
pursuance of a mortgage or other instrument securing th« same or provlding 
for the Issue thereof, the amount pald for the purchase, rédemption, or pay- 
ment thereof shall be pald to and recelved by the trustée and added to the 
sinking fund hereinafter In thls indenture provided for." 

Article 5, section 1, of the said deed of trust, contains the following 
provisions : 

"The percentage, If any, whlch shall hâve been stated In the bonds of any 
such séries as being the minimum sinking fund payment shall be calculated on 
the maximum amount of such flrst lien bonds of such. séries theretofore is- 
sued. The percentage, if any, stated in the bonds of any such séries to b« 
payable as a maximum sinking fund shall be simllarly calculated ; the Lim- 
ited Company, however, being credited, in réduction pro rata of the sinking 
fimd payments to be made by the Limited Company to the trustée as afore- 
said on each such Ist day of October, with an amount equal to the aggregate of 
ail payments made to the trustée, duiing the calendar year ending on each 
8ueh Ist day of September next preceding pursuant to the sinking fund require- 
ments of any Instruments securing fij provlding for the issue of bonds or other 
obligations pledged with the trustée hereunder." 

Défendant deposited jmd pledged with plaintifï, under the deed'of 
trust, certain bonds of the Mexican Petroleum Company of Califomia,. 
issued under a mortgage duly made by that compaày to the Southern 
Trust Company of Los Angeles as trustée. The mbrtgage to the 
Southern Trust Company contained certain sinking fund require- 
ments under which the said trust company was directed to dispose of 
any moneys which might come into the sinking fund therein provided 
for, either by making certain investments thereof, or by purchasing 
bonds of thç issue secured by the said mortgage. In July, 1916, the 
Southern Ttust Company purchased $320,000 principal amount of the 
bonds of the said California Company f rom the plaintifï, which bonds 
had been deposited by the défendant under its deed of trust, and paid 
therefor the sum of $320,000 to plaintifï. Thé total amount of the 
sinking fund payments due from défendant td plaintifï on October 1, 
1916, under the provisions of the deed of trust, and the bortds ièâued 
thereuîider, was the sum of $891,000, being the maximum amount of 
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15 per cent, of the bonds issued. On October 1, 1916, défendant paid 
to plaintiff, under the said sinking fund provisions, $571,000. 

This suit is brought to recover the différence between the maximum 
amount of the sinking fund payments, namely, $891,000, and the sum 
of $571,000 thus paid by défendant to plaintiff. Défendant contends 
that under article 5 of thedeed of trust the payment to plaintiff of 
$320,000 for the purchase of bonds of the California Company which 
had been pledged under the deed of trust should be taken in réduction 
of the sinking fund payments required under defendant's deed of trust. 
Plaintiff contends that under article 2 this amount is to be "added to" 
the sinking fund payments otherwise provided for, and that there is a 
balance of $320,000 due from défendant to plaintiff. 

[1] Défendant, for a separate défense, sets forth facts which it 
contends constitute an estoppel. It is, of course, an elementary prin- 
ciple of the construction of written instruments that their varions 
clauses should be harmonized, if possible, and the courts seek to 
avoid a construction which will nullify or render inconsistent one 
clause or provision with or as against another. In view of the con- 
clusion stated on the argument, it is necessary merely to state briefly 
the reasons therefor. 

[2] The phrase "added to the sinking fund," means "becomes 
a part of the sinking fund." This clause was not intended to affect 
"the amounts payable" to the sinking fund, ail of which was else- 
where fixed; but its sok object was to make it clear that the mon- 
eys thus received by the trustée should, instead of being held 
by it, or reinyested by it, be considered as a part of the sinking 
fund, but, of course, always subject to each and every spécifie provi- 
sion regarding the amount and administration of that fund. Only 
two alternatives exist — either theproceeds of thèse bonds are a part 
of the sinking fund or they are not. If no such clause were found in 
the mortgage, it would not be a part of the sinking fund. But, since 
the clause is found in the mortgage, it follows that thèse- proceeds 
do become a part of the sinking fund, and hence they become gov- 
erned by ail of the sinking fund provisions, just as though it hâd 
been paid into the sinking fund by défendant directly, and one of 
those spécifie provisions of the sinking fund article is the one upon 
which défendant relies. 

Plaintiff 's argument, to the effect that the words "add to" must be 
considered as équivalent to "increase the amount of," fails to take in- 
to considération that the clause does not say that the thing to which 
thèse moneys is to be added is the fuU amount of the installments 
which défendant would otherwise be compelled to pay. On the con- 
trary, the thing to which thèse moneys is to be "added" is the "sink- 
ing fund hereinafter in this indenture provided for," and the very pro- 
vision thus referred to contains the crédit clause relied upon, thus 
making it clear that, while this language fixes the first élément of 
which the sinking fund in any given year will be composed — that is 
to say, the amount of the proceeds of bonds sold as aforesaid — yet 
that it makes no effort at ail to détermine the amount of the other 
portion of the sinking fund, to wit, the amount that should be paid 
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by the défendant directly to the plaintiff. This last élément is fixed, 
first, by taking the amount payable according to the language of the 
bonds themselves ; and, secondly, by deducting the crédit to which de- 
fendant is entitled under the sinking fund clause itself. 

The fairness of this provision is evidenced by the fact that both 
provisions of the trust deed are expressly limited to moneys which 
come from the sinking funds of the subsidiary companies. In case 
any bonds pledged under the deed of trust are paid by means of a 
foreclosure of the mortgage upon the property of the subsidiary Com- 
pany, or as a resuit of a sale otherwise of the property, or by reason 
of any dissolution or liquidation of any such company, the moneys thus 
received are not covered by the opération of thèse two clauses. 

The reason for this distinction is plain, since the défendant company 
and the subsidiary companies are members of one group ; practically 
âll of the stock of ail of the subsidiary companies being owned by the 
défendant company, the parent concern. Hence, in accordance with 
a well-understood practice which has been adopted in other similar 
cases, sinking fund moneys, coming either from the opérations of the 
holding company or of the subsidiary companies, are treated as an en- 
tirety. The holding company is entitled to just the same crédits in 
respect of sinking fund moneys which come into the hands of plain- 
tif? through the opération of the sinking fund requirements of the 
subsidiary companies as would be the case regarding sinking fund 
moneys paid by défendant company itself directly to plaintiff. 

In order to accomplish this desired resuit, two separate provisions 
were necessary. The first of thèse provisions is the one entitling de- 
fendant to a crédit as against the sinkîtig fund payments to an amouni; 
equal to the amount received through the purchase of bonds with 
sinking fund moneys of the subsidiary companies. But, if the trust 
deed had stopped there, the desired resuit might not hâve been reach- 
ed; fo*', although the amount of defendant's sinking fund payments 
would hâve been decreased, yet no provision would hâve been made 
for the substitution of other moneys for the amounts thus deducted. 
Hènce the second provision, which is that the moneys received from 
the sinking fund opérations of the subsidiary companies shall become 
a part of or "be added to" the sinking fund in the hands of plaintiff, 
thus removing the possibility of any claim that, although défendant 
was entitled to a crédit, yet that the proceeds of the subsidiary com- 
panies' bonds sold could not be used as a part of the sinking fund for 
the rédemption of the bonds issued by défendant, but, on the con- 
trary, that such proceeds must be still held in trust or reinvested by 
plaintiff. 

In view of the foregoing, it is unnecessary to discuss the question 
of estoppel. 

Motion denied. 
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In re M. & H. GORDON. 

(District Court, S. D. New York. October 25, 1917.) 

1. Bankeiiptct <g=>376 — Composition — Terms. 

The fundamental theory of a composition agreement Is tliat ail cred- 
Itors shall be treated alike and none shall hâve any advantage, and there- 
fore a proposed composition, whereby the bankrupt agreed to pay one 
creditor the amount of expenditures incurred in investigatlng the finan- 
cial afCairs of the bankrupt, In addition to his pro rata share, cannot be 
confirmed, for the creditor, in making the expenditure, acted on Its own 
risk, and to conflrm the composition would open the door to preferring 
one creditor above another. 

2. Bankeuptcy <S=>377 — Composition — Withdrawal of Claim. 

Under Bankr. Act July 1, 1898, c. 541, § 12b, 30 Stat. 549 (Comp. St. 
1916. § 9596). declaring that an application for a confirmation of a com- 
position may be flled in the court of bankruptcy after, but not before, it 
has been accepted in writlng by a ma.iority In number of ail credltors 
whose elaims hâve been allowed, a creditor, for the purpose of enabllng a 
bankrupt to secure confirmation of a pi-oposed composition, may with- 
draw hls claim, preferring that arrangement to an acceptance of the com- 
position, and the creditor whose claim was withdrawn will not be count- 
ed as one In Computing the number whose approval the bankrupt was 
bound to obtain. 
S. Bankruptcy i@=>379 — Composition— Renewal of Opter. 

Where a proposed composition was for the best Interest of credltors, 
the bankrupt. though confirmation was denled because. In compllance 
with the demand of one créditer, he agreed to make a payment to such 
creditor of certain expenses whlch would operate as a préférence, after 
such credltor's claim Is withdrawn, is entltled to renew his application 
for confirmation of composition. 

In Bankruptcy. In the matter of the bankruptcy of M. & H. Gor- 
don. On motion to confirm report of spécial master recommending 
that proposed composition be confirmed, to which Liberman & Co., 
a creditor, objected. Spécial master's report and proposed composi- 
tion rejected, and matter returned to spécial master. 

Isaac Marks, of New York City, for the motion. 
Harry N. Wessel, of New York City, opposed. 

MAYER, District Judge. This is a motion to confirm the report of 
the spécial master on spécifications of objection to a proposed compKjsi- 
tion. The spécial master has recommended that the composition be 
confirmed, and one of the credltors has objected to confirmation on 
several grounds. 

The bankrupt duly oiïered a composition to his credltors of 25 per 
cent, on the dollar in cash. One of the credltors, the Géra Mills, was 
represented by its attorney, Mr. Saul S. Myers, who took proceedings 
on behalf of his client as an intervening creditor, and, in the course of 
those proceedings, incurred a bill of $450 to $500 to certified public 
accountants employed by him in the investigation of the financial af- 
fairs of the bankrupt. Mr. Myers, on behalf of his client, also in- 
curred another bill of a little over $100 to a détective for making cer- 
tain investigations. ^\fhen Mr. Marks, the attorney for the bankrupt, 
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interviewed Mr. Myers with a view of obtaining the acceptance of the 
proposée! composition by the Géra Mills, Mr. Myers stated that the 
Géra Mills could not afFord to accept the composition unless thèse 
disbursements on their part were paid by the bankrupt. The resuit 
of the interview between Mr. Marks and Mr. Myers on behalf of their 
respective clients was that Mr. Marks promised on behalf of the bank- 
rupt that the bankrupt would reimburse the client of Mr. Myers for this 
outlay of approximately $650 to the accountants and the détective. 
The spécial master stated in his opinion : 

"Thèse being the facts, it does not seem to me that it eau properly be said 
that the Géra Mills are to receive any greater amount than the 35 per cent, 
pald to ail the creditors." 

[1] The fundamental theory and purpose of a composition agree- 
ment is that ail creditors shall be treated alike, and that none shall hâve 
any advantage, secret or otherwise, over the other. The bankrupt was 
not under any légal obligation to pay the bills incurred by one of the 
creditors in its investigations.' The money thus expended by. the créd- 
iter was at its own risk. If, as the resuit of such investigation, the 
estate had been benefited and assets had been discovered, then the créd- 
iter was at liberty to apply to the court for appropriate compensation ; 
but as against the bankrupt the créditer had nô claim in this regard, 
either-of a légal or a moral nature. 

When, therefore, the bankrupt, through his attomey, promised to 
make the créditer whole on the crediter's expenditures, after the créd- 
iter through its attomey had refused to sign unless made whole, the 
very thing was donc which vitiates this composition agreement. It is 
specious to say, because as a net resuit, of such a transaction the créd- 
iter will not receive more than 25 per cent, en his claim, that he shares 
equally with other creditors and gains no advantage. As the matter 
steod when the negotiation began, the créditer was eut of pocket the 
amount of his claim against the bankrupt plus this expenditures, and 
the agreement te reimburse is an agreement te pay this same créditer 
more than 25 per cent, of any claim which it could prove or hâve al- 
lowed te it in bankruptcy. 

It can readily be seen where such a practice will lead, if foUowed to 
its logical conclusion. For instance, an atterney could very well say 
that his client had incutred expenses for his advice and services as an 
atterney, and the client could refuse te sign a composition agreement 
unless the unliquidated fées e£ his atterney were paid. The possi- 
biiities of such practice and procédure could be further illustrated, but 
what has been peinted out is sufficient for the purpose of making clear 
that any arrangement which contemplâtes the payment te one créditer 
of ene cent more than is to be paid to another créditer in the same 
class is the kind of an arrangement which the law will not permit, and 
which will resuit in the disapproval by the court of a composition 
agreement. . . 

[2] Aneth'ër spécification is interposed because of the foUewing 
facts : The Garfield National Bank filed a claim, which was allowed. 
When Mr. Marks, atterney fer the bankrupt, saw the atterney of the 
bank, the latter stated that the bank was not opposed to the carrying 



WM. WBIGLEY, JB., CO. V, COLKER 907 

out of the composition, but that its disposition was not to sign an ac- 
ceptance, but the bank's attorney stated that, instead of signing, he 
would withdraw the claim of the bank. If the claim stands as allowed, 
then the bankrupt would not hâve a majority in number and amount 
of the claims accepting the composition. If the claim may be with- 
drawn, then the bankrupt has the necessary majority. The contention 
of the objecting créditer is based on the language of section I2b, of 
the Bankruptcy Act : 

"An application for the conflnnation of a composition may be flled in the 
court of bankruptcy after, but not before. it has been accepted in wriUng by a 
majority in number of ail credltors whose claims hâve been allowed, whlch 
number must represent a majority in amount of such claims, * • * " 
Comp. St 1916, § 9596. ^ 

There is nothing in this section which prevents a créditer f rom with- 
drawing a claim at any time he pleases, provided, of course, such 
withdrawal is in good f aith and without f raud or other wrongf ul agree- 
ment or means. There is nothing in the record which suggests that 
this arrangement with the bank was other than proper and fairly 
obtained as the resuit of the appeal of Mr. Marks on behalf of his 
client to the attorney for the bank. 

[3] From the financial standpoint it seems to me that the offer is 
in the best interest of the creditors. It will be an iindue hardship on this 
bankrupt if, because of the transaction with the Géra Mills, the compo- 
sition agreement should fail. The bankrupt did not initially ofïer to 
pay this créditer the expansés incurred, but only did so after the créd- 
iter made such payment a condition of its consent. If, therefore (now 
that the view of the court is understood), this arrangement is nuUified, 
I see no reason why an application to confirm the composition agree- 
ment should not be entertained. 

In the circumstances I shall retum the matter to the spécial master, 
with instructions to take further proof in respect of the arrangement, 
if any, to be made between the bankrupt and the Géra Mills. This is 
anether way of stating that the bankrupt can ascertain whether the 
Géra Mills will sign on the absolute and unqualified condition that it 
is to receive, under the composition agreement, 25 per cent, and no 
mOre. 

Settle order on one day's notice. 



WM. WRIGLEY, JB., CO. ▼. COLKER. 

(District Court, E. D. Kentucky, at Covington. April 13, 1914.) 

No. 2892. 

1. Teadb-Maeks and Trade-Names <ê=>68 — Uneaie Compétition — Seixino 
GooDs AS Those of Anotheb. 

A man has a right to sell his own product to anybody that wants to 
buy it, but he has no right to put forth his goods as those of anotber, bo 
as to get the advantage of such other man's trade. 

4tS9For other cases se* *ame topic & KBY-NUMBBB in ail Key-Numbered Digest* & Indnw 
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2. Teade-Marks and Trade-Names <@=370(4)— Unfaib CoiiPETiTioif— Imita- 
tion OF Weappers. 

Where plalntlff was selllng a spearmint flavored gum, whleh was ex- 
tensively advertised, defendant's sale of a slmllar article In a wrapper of 
the same color as plaintiff's wrapper, and wltli letterlngs and markings of 
■the same colors, resultlng in glving It the same gênerai appearance, bo 
that the ordinary purehaser would not know the différence, unless he 
read closely, wIU be enjolned. 

8. Trade-Mabks and Trade-Names <®=i3(4), 70(1) — TTnfaib Compétition — 
Imitation. 

Though plalntlff was selllng a spearmint flavored chewlng gum under 

the name "Spearmint," défendant had a' right to use spearmint to flavor 

' his guin, and to use the word " Spearmint" on his gum, provlding he dld 

hot sell hÎBgoods in a dress havlng a général resemblance to that of plain- 

tiff. 

In Equity. Suit by the William Wrigley, Jr., Company against A. 
Colker. Decree for complainant. 

Gordon, Morrill & Ginter, of Cincinnati, Ohio, for complainant. 
Howard M. Benton, of Newport, Ky., for défendant. 

COCHRAN, District Judge. [1,2] The question in this case is 
whether défendant has put on the market his goods for the complain- 
ant's. A man has a ^ right to sell his own product to anybody that 
wants to buy it; but he has no right to put forth his goods as an- 
pther's goods, so as to get the advantage of a man's trade. This (Fig- 
lire i) is the package of the complainant, the Wm. Wrigley, Jr., Com- 
pany. On thé hearing of the motion for temporary injunction, I 
héld that this package (Figure 2) was z.n infringement of that repfe- 
sented in Figure 1, because the ordinary purchaser was likely to be 
deceived, when calling for Wrigley's goods, or "Spearmint" goods, 
înto thinking, when he got the package represented! in Figure 2, that 
he was getting a package of Wrigley's goods. And why is he deceiv- 
ed? ■ Why is that calcul^tê'd, to deceive him? It is because the gen- 
çrajl appearance is the ssxnfi.. A man in thp habit of buying Wrigley's 
goods, aiîd paying a nickel a package, for! it, will go into sbme place 
where he iç hot in the habit, of getting it arid call, for Wrigley's, and 
if the package represented in Figure 2 is handed him, he will think 
that is it, unless he actually reads the wbrds on it; and he will not 
always, or is not likely, to read it closely, and he will not detect the 
différence until he has actually uséd it, and noticed thaï th'eré is a 
différence in the taste of the two — if there is. 

Since the temporary injunction was granted, the défendant has put 
another article on the market. What is the différence between the 
article as represéftted ih'PigUre 2 and the riew article in gênerai ap- 
pearaijce?, The .ordinary purphaser \vpijld not see any: différence at 
ail. The only différence is that hère on the first product he has "Aids 
Digestion" on the left, whereas on thé new product he has "Sweetens 
thet Breath." While on the right of the original package he has "Flavor 
Everlasting," on the right of the new product he^ has "Assists Di- 
gestion." 'Unleste a persoh would recall thèse things, he would not 
■kndw they were not the sâihe. And then there are other markings 
.hère ; but the dress is substantially the same. Thé orditiary purchaser 

i©=:»For otlier cases ses same toplc & KET-NUMBGR lu ail Kay-Numbered Dlgests & Indexés 
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would not know the différence between them ; he would not know the 
différence between that and this (indicating the two products), unless 
he read closely. 

[3] The défendant has the right to use spearmint to flavor his gum, 
and to sell it. But why not wrap it up in a blue package? I hâve 
an idea that, if you would put it up in a blue package, the complainant 
would not complain. Why does he sélect pink, when he has got ail the 
other colors of the rainbow to make a sélection f rom — blue, and violet 
and yellow, and green. But he takes the complainant's color. And so 
as to thèse other markings. Wrigley has his lettered in red, and so is 
Colker's lettered in red. Other markings are in green on Wrigley's 
product, and so is Colker's in green; and it is that way ail around. 
It is in the same colors exactly. There is no other conclusion that 
one can come to than that he adopted that dress in order to get 
Wrigley's business. And, as Colker says, he gets it without adver- 
tising. He don't hâve to advertise ; the advertising is already donc. 
And so Wrigley, by spending a million dollars a year in advertising 
his product, has to sell it at 48 cents a box; while Colker, who does 
not hâve to do any advertising, because it is already donc, is able to 
sell his product at 20 cents a box, and perhaps that entire différence 
may be the différence in advertising for ail we know. 

I hâve considered the matter carefuUy on the application for pre- 
liminary injunction, and I am clear that this later marking is cal- 
culated to fool the purchaser, in order to get Wrigley's business. 
There is no other motive under the sun for dressing the thing up like 
that, other than to get their business. I do not know about the word- 
ing of your temporary injunction. It is possible that putting that 
on the market is a violation of that. The complainant is entitled to 
his decree. 

Now, do not dress your goods up so that they resemble his. You 
can use the word "Spearmint" on your goods; you can plaster them 
ail over with the word "Spearmint," if you want to ; but that dress 
has a gênerai resemblance to Wrigley's in looking at it a way off. Do 
not hâve them the same, and then there will be no bother. I am 
perfectly clear this is an infringement of the complainant's rights. 
They are spending money hand over fist to sell their goods by adver- 
tising their goods, and nobody else is entitled to the benefit of that 
advertising in putting his goods on the market. 



THE SARK. 

(District Conrt, E. D. Loulslana. December 19, 1912.) 

No. 14179. 

1. Sai,es ®=>150(3) — Delivebt — Contbact. 

Where cotton oil cake was sold for October and November shipmeQt, 
delivery to a shlp In December was not a compUance with the contract 

2. Pbincipai. and Agent <s=3l23(l) — Charteeeh — Aothoeitt of Aqent. 

Evidence held to show that the agent of the charterer, who signed bllls 
of lading for goods delivered to the vessel, was acting within the scope of 
the authority delegated by charterer. 

0=s>For other caae* »ee same topic & KHT-NUUBBB In ail Kej-Numberad DigesU & Indexas 
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3. JUDGMENT ©=832 — CONCLTJSIVENESS — EFFECT. 

The agent of the charterer of a vessel having slgnecl bllls of ladlng for 
dellveries to the vessel, and the consignées, on falth of the bllls of lading 
-which were antedated so as to show delivery to the vessel at the date 
flxed'hy contract, having pald drafts for the purchase priée, a judgment 
recovered by the consignées agalnst the vessel in a foreign court is 
conelusive as to vessel's liability in a subséquent proceeding agalnst the 
charterer by the vessel's owners. ' 

In Admiralty. Libel by the Steariiship Company Sark against the 
South Atlantic Steamship Company. Decree for Hbelant. 

Geo. Denegre, of New Orléans, La., J. P. Blair, of New York City, 
and Victor Leovy, of New Orléans, La., for Hbelant. 
John D. Grâce, of New Orléans, La., for respondent. 

FOSTER, District Judge. [1] In this matter it appears that the 
South Atlantic Steamship Company chartered the steamship Sark by 
a gênerai charter, to load f rom New Orléans to one or more ports in 
Denmark. As a part of her cargo, the Southern Cotton Oil Company 
sKipped some 1,250 tons of cotton oil cake to Nyborg which they had 
sofd to the firm of J. J. Larsens of Copenhagen for October and No- 
vember shipment. A part of this cotton oil cake was delivered to the 
steamship during the month of November, but a considérable amount 
of it wâs delivered after the first of December and some as late as the 
lOth of December. The portion delivered in December, of course, was 
not a delivery under the contract of sale. The charter party contains 
the usual clause, requiring the ,captain to sign bills of lading as pré- 
sentée to him. Alfred H. Clément, in charge of the charterer's office 
in New Orléans, however, reouested permission of the captain to sign 
the bills of lading for him. The captain did not consent, but neither 
did he seriously object, and Clément did sign and issue 13 bills of lad- 
ing, covering the shipments of the aforesaid oil cake, and the captain 
impliedly ratified the signing. Clément had, however, antedated some 
of the bills of lading to show that the entire shipment had been re- 
ceived on board during the month of November, but this part of his 
action the captain had no knowledge of and could not be considered 
to hâve approved. On the faith of thèse, the consignées of the cotton 
oil cake accepted, and ultimately paid, drafts for the purchase priée. 
However, when the ship arrived in Denmark, the consignées discover- 
ed that ail of the cotton oil cake had nôt been actually received on board 
during November, and instituted an action against the ship for dam- 
ages, on the theory that as the price had declined they would not hâve 
accepted the shipment, owing to the default in delivery, but for the 
falsely dated bills of lading. The ship appeared by counsel and de- 
fended the suit, but judgment went against her, and it is the amount 
of her damages, growing out of the award, that Hbelant, her owner, 
is now seeking to recover. 

[2, 3] In the libel Clément is alleged to be the managing director 
of the South Atlantic Steamship Company. He was not such an of- 
ficiai; but it is immaterial, as he was their agent in full charge at New 
Orléans, coriducting the business almost entirely on his own responsi- 

^=sFbr oŒ'er cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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bility. Both Clément and Trosdale, who was the gênerai mana^rer of 
the Company, contented themselves, when testifying, with denying that 
the former was the managing director of the company, and said noth- 
ing about the scOipe of his authority. Meyers, président of the com- 
pany, testifies Clement's authority to sign bills of lading depended on 
the form of the charter party. The f orm of the bill of lading prepared 
by them indicates that it was their intention that Clément should sign 
bills of lading for the captain, and there is testimony by respondents' 
witness Pearce tending to show that it is customary for the ship agent 
to sign bills of lading for the captain at New Orléans in certain cir- 
cumstances. I am convinced that Clément acted within the scope of 
the authority delegated to him by the charterers, and that his action 
in predating the bills of lading was deliberate and fraudulent. 

It is contended by respondents that as the ship would not be liable 
for a bill of lading signed by the master, or some one for him, when 
the goods were not actually received, there was no liability in this 
case; but I consider that contention entirely beside the issue. 

The verdict of the Danish court is conclusive on the parties, and the 
ship was made to suffer through the wrongful act of respondents' 
agent acting within the scope of his authority, and for which they are 
responsible. 

There will be a decree in favor of the libelant as prayed for. 



CASTLE et al. v. SWEDISH AMERICA MEXICO LINE, Limited. 

(District Court, D. Maryland. September 28, 1917.) 

Shipping <g;=3l08 — Consignées— Liability. 

Where the bill of lading provided that the goods should be taken from 
the ship by the consignée immediatçly it should be ready to discharge, or 
transhipped into lighter at the expense of the consignée, a consignée Is 
liable for his just share of the expense of dlscharging the cargo into 
ocean-going barges ; the consignée furnishing no wharfage fadlities and 
not providing lighters until several days after notitied. 

In Admiralty. Libel by William A. Castle, Léon Gottheil, and Frank 
C. Overton, copartners doing business as Castle, Gottheil & Overton, 
against the Swedish America Mexico Line, Limited. Libel sustained in 
part ; otherwise, dismissed. 

Maloy & Brady and George M. Brady, ail of Baltimore, Md., for 
libelants. 

Harry N. Abercrombie, of Baltimore, Md., for respondent. 

ROSE, District Judge. The libelants are consignées of certain baies 
of wood pulp. In the bill of lading is found the provision following: 

"The goods to be taken from the ship by the consignée imraediately the 
vessel is ready to discharge, and as fast as she can deliver, either night or 
day, or the same will be transhipped into lighter, or landed, or warehoused, 
at tiie expense and risk of the proprietors of such goods." 

&=>FoT other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Inaexe* 
245 F.— 58 
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The vessel arrived in the port of Baltimore on the 22d of last Feb- 
ruary, and immediately gave notice to the agent of the consignées that 
it was ready to discharge its cargo. The agent of the consignées 
failed to provide any berth in which the ship cquld discharge, nor could 
she secure any herself. The ship thereupon arranged to hâve lighters 
brought alongside, and at 7 :30 o'clock on the moming of February 
24th began discharging into such Hghters. The lighters obtained for 
this purpose were in fact ocean-going barges, it being impractical on the 
24th to obtain any others. 

On the afternoon of the 26th, the Baltimore & Ohio Railroad, as 
agent for the consignées, brought lighters to the ship. As the barges 
vi^ere still engaged in receiving cargo, the lighters were made fast out- 
side pf them, and the portion of consignées' goods not already placed on 
the barges, and there stowed, was carried across them to the lighters. 
Ultimately the entire consignment came into the possession of the Bal- 
timore & Ohio Railroad. 

The ship demanded payment of what it calculated to be the share of 
the consignées of the expense of delivering the goods upon the barges, 
and threatened to libel them for such amount. The Baltimore & Ohio 
Railroad demanded of the consignées payment of what it said was their 
proportion of the expenses connected with placing the goods on the 
lighters, and subsequently delivering them on board the cars. The 
consignées paid both sums under protest, and hâve brought this libel 
against the owners of this shipment to recover. 

The libelants admit that they cannot maintain their claim in so far as 
concernsthe, sum exacted by the Baltimore & Ohio Railroad for its 
own reimbursément, nor in my view is it any more possible for them 
successfuUy to ask for repayment of their fair share of the expenses to 
which the ship was put in delivering the cargo upon the barges. The 
provision of the bill of lading seems very clear and express on the 
point. At this time, when ships are in so great demand, the shipowner 
is not only justified, but he is required, to use the utmost diligence to 
take on and discharge cargo with ail possible speed. If wharves and 
berths are crowded, as they are now habitually crowded, the ship must 
do the best it can to inake delivery in other ways. Under such a bill of 
lading, it cannot be required to wait upon the çonvenience of the con- 
signées. Its business is to get the cargo out of the ship, so that it can 
take on another cargo at the earliest possible moment. 

Of course, the shipowner, where he employs barges or lighters to 
take off a cargo belonging to more than one consignée, must fairly ap- 
portion the expenses of so doing amorig those consignées. It appears, 
as to such apportionment, a mistake has been made to the préjudice of 
the libelants, and to that extent the libel will be sustained. Its conten- 
tion that the ship should hâve waited until the lighters fumished by its 
agents came alongside before beginning to discharge must be over- 
ruled. 
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PENNSYLVANIA SUGAR CO. v. CZARNIKOW-RIONDA CO. 
(Circuit Court of Appeals, Thlrd Cii'euit. November 17, 1917.) 

No. 2287. 

SaIKS <S=»71(3) — CONTBAOTS — CONSTRUCTION— "CAEGO." 

Défendant executed a contract recltlng sale to plalntiff of 25,000 to 
30,000 bags of Cuban sugar, to be shipped per steamer or steamers to be 
named as soon as possible. The contract provided that Insurance shonld 
be covered by buyer, Includlng rlsli of Ughters at ports of loadlng and 
discharge, and for payment to seller In; six days from the date of dellvery 
of shipping documents to buyers for net amount of Invoiee. Plaintitt 
objecting that the contract did not contaln ail the Itenjs agreed upon, de- 
fendant's broker wrote a letter statlng that, In refereaee to the contract, 
the understanding at the tlme of the sale of the cargo was that the drafts 
to be drawn against the cargo were to be made payable In Phlladelpbia, 
plalntlfC's place of business, and that, should there be any demurrage, the 
same should' be settled for on the basls of net reglstered tonnage. Plain- 
tift t-eturned the contract, wlth a letter statlng that the contract for the 
sale of from 25,000 to 30,000 bags of sugar had been aecepted. Before any 
shlp had been chartered, the actual fumlsher of the sùgar chartered a 
Tessel, loadlng It wlth 32,000 bags of sugar. The prlce of the sugar hav- 
Ing appreciated betweén the date of the contract and the arrivai of the 
vessel at plaintiff's place of business, plalntiff claimed the whole of the 
shipment, on the theory that the word "cargo," used In référence to 
the contract by defendant's broker, embraced the whole shipment. Held 
that, whlle the word "cargo" Is prlmarlly the load of the shlp, It may 
carry a varying meanlng, and In view of the contract, and the provi- 
sions for shipment on several shlps, plalntiff was not, défendant seller 
having the option of dellvering 25,000 to 30,000 bags of sugar, entltled to 
more than 25,000 bags; thts being partlcularly true, as défendant could 
not hâve requlred plalntiff to accept any sugar m excess of 30,000 bags. 

[Ed. Note. — For other définitions, see Words and Phrases, FirSt and 
Second Séries, Cargo.] 

In Error to the District Court of the United States for the Eastem 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Action by the Pennsylvania Sugar Company against the Czamikow- 
Rionda Company. There was a judgment for défendant, and plaintiff 
brings error. Affîrmed. 

WiUiam B. Linn and H. B. Gill, both of Philadelphia, Pa., for 
plaintilï in error. 

iPrank R. Savidge and William F. Corliss, both of New York City» 
and Edwin Bboth, for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. In this action the plaintiff, a pur- 
chaserpf raw sugar from the défendant, was nonsuited in the effort 
to recover damages for failure to make a full delivery. The défend- 
ant shipped 32,000 bags from Cuba to Philadelphia, and the plaintiff 
received 25,000 bags ; the remaining 7,000 being^ the quantity in dis- 
pute. The plaintiff sets up a right to the whole 32,000, while the de- 
fendant contehds that 25,000 bags completely fulfilled the contract. 

4s»For other cases see same topic & KBY-NUMBEB in ail Key-Numbered Digeste & lodeie» 
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The f acts (either undisputed, or in accord with the plaintiff's évidence) 
are as f ullows : 

The Pennsylvania Company is a Philadelphia refiner, and the Rionda 
Company is a dealer in Cuban sugar, having an office in New York 
City, and transacting part of its business through John F. Craig & Co., 
a firm of brokers in Philadelphia. So far as appears, Craig & Co 
were nof authôrized to make final contracta of sale. Shortly before 
June 16, 1914, thé Pennsylvania Çpmf>any and Craig & Co. negotiated 
concerning the sale of sugar, and agreed upon certain terrns provi- 
sionally. The brokers sent thèse on to New York for approval, and 
in due course the f ollowing written f orm of agreement, dated June 
16, signed by the Rionda Company, and identified as "Contract V 329," 
was returned to the brokers to be accepted by the Pennsylvania Com- 
pany: ...!.,:,. 

"New York, June 16th, 1914. 
"To Messrs. Pennsylvania Sugar Company, Philadelphia, Pa.: 

"We hâve this day sold to you for.account of Ozarnlkow-Rlonda Company, 
New York: ... 

"Quantlty: Twenty-flve thousand to thirty thousand (25/30,000) - bags 
* * * of Cuba centrifugal sugar. 

."Shlpmeot orclearance: To be shlpped Gleared durlng August, 1914, first 
4»alf,in<iit before 5tb. ; 

"DestiDation: Per steamer, or steamers,. to be. named as soon as possible, 
for Philadelphia. * • • 

.■ '?Pràce; .,At two andjseven-slxteenth (2T/te^) cents per poundv Cost and 
frei^t.basis nlnety-slx(96°), average outtiurn palartzation, net landed weights. 

"Payment: To.be made to CfîarnikowrEionda , Company by cash, in New 
York in six (6) days from date of dellvery of shipping; documents to buyers, for 
the net amount of the invoice, or by' sellera or Czamikow-Blonda Company 
dcawltLg on buyers at six (6) days' sight for the net amount of the invcàce with 
,g}iipping documents attached. 

''Delivery: Sugar to be delivered at a customary safe wharf or refinery, as 
directed by buyers. * * • 

,;-: ''Mfuiine Insurance: To be covered by buyer^ from ghore to s^ore, iûcluding 
risk of lighters a^;, ports o£ loading and dii^arge. ; 

"Czamikow-Bionda Company, ' ' ' , 

' "[Sikned] Manuel B. Rionda, Vice Président. 

'':;■■::•' ■ :, ,' ■"Brokers.** ' 

. Craig & Co, presented this writing to the Pennsylvania Company for 
acceptance, but were infôrmed that it'did not cbhtâin ail the terms that 
had been agreed upon. Thereupon the brokers coffimuhjfàtèd with 
the Rionda Company and were authprïzed to write the fol)ovlring letter : 

, "PhU^delphla, June 17th, 1914. 
"Messrs. PenùsylvaniÎEi Sugar Co., Phllaiïeiphia— Dear Sire: Beferring to 
contract V 329, dated June 16th, 1914, the understanding at the time of .sale Of 
this cargo was that the draf ts to be drawn against this cargo were to be made 
payable- in Philadelphia;. also that, should therç be any demurrage, the 
sduie was to be Settled for on the bàsis of net registefea tonnage." The séllers, 
Messfrs: Ozarnîk'oî^^-Bionda Company, àuthorlie us to herewlth conflrm thèse 
conditions and same become part of contract above named. ■■ 

"YoUrs ,tr»Iy, : . tSign^] Jno, F. Craig & Co., 

'ïBrôkers for Messrs. Czaraik9W.-Bionda Co., New York." , 

Upôn the receipt of this letter, thç Peiiiisylvajnia Company sigtied 
the writing dated June 16, àrid retufned it to Craig St të'. wïth'the 
•f ollowing letter: - - . - 
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"June ISth, 1914. 
"Messrs. John Oraig & Company, 143 South Front Street, Philadelphia — 
Gentlemen: We are encloslng herewith contract dated June 16th between the 
Pennsylvauia Sugar Company and Czarnikow-Rionda Company In New York, 
covering the sale o£ from 25,000 to 30,000 bags Cuba centrifugal sugar at 
2Vi6 cents a pound, for shlpment the flrst half of August, 1914, not before 
the 5th. The contract has been accepted by Mr. McOarthy, seeretary and 
' treasurer of this company. 

"Very truly yours, Pennsylvania Sugar Company, 

"[Slgned] Russel Spruance." 

The two writings of the 16th and 17th are therefore to be taken 
together as the contract, and upon their construction the décision of 
the controversy dépends. But, in order to give a full account of 
the transaction, a few more facts should be stated. At the time of 
signing the contract, it does not appear that any vessel had been char- 
tered or was in contemplation, and we are not informed whether the 
Rionda Company then owned or controUed the necessary quantity 
of sugar. But on June 23 one Domingo Nazabal (who apparently 
furnislied the sugar to fill the contract) chartered the steamship St. 
Andrews, and on July 24 Craig & Co. telephoned to the Sugar Com- 
pany that the ship was loading with about 33,000 bags, writing on 
the same day that the St. Andrews was loading against "contract V 
329, June 16, 25/30,000 bags of Cubas." The charter called for "a full 
cargo of 30,000 bags" giving the ship an option of 5 per cent, more or 
less, but the vessel loaded 32,000 bags, marked uniformly and stowed 
indiscriminately, and sailed for Philadelphia on August 5. Four bills 
of lading were made out, one for 15,000 bags, a second for 10,000 
bags, and two others for 5,000 and 2,000 bags respectively. On Au- 
gust 4 the bill for 15,000 bags was presented to the Pennsylvania Com- 
pany, with an approximate invoice and a draft for $109,000^ and this 
was accepted and paid. On August 11 the Pennsylvania Company in 
compliance with its request received a copy of the charter party, and 
on the same date was presented with the second bill of lading for lOp 
000 bags, with an approximate invoice and a draft for $72,000 "to close 
contract No. V 329." The ship had not yet arrived, but the price of 
raw sugar (which had gone down somewhat during the whole month 
of July) had risen on account of the war to 51/2 cents ; the rise being 
rapid after August 3. Before accepting and paying the second draft 
the. Pennsylvania Company telephoned to Craig & Co. that it was 
entitled to the whole cargo, and to this Craig & Co. assented, where- 
upon the draft w.as paid. The vessel .arrived in Philadelphia on 
August 13, and 25,000; bags wôre delivered to the Pennsylvania Com- 
pany and accepted, the remaining 7,000 being deHvered to another re- 
finer. . 

Craig & Co. had no aythority, either to mâke or tb construe the con- 
tract; as we view. the matter, the whole agreemcnt between the-parties 
is contained in the two .writings, and the conclusion oftlie district 
court was correct. The question may perhaps be stated thus: Was 
the express and definite provision of the contract that calls for a speci- 
fied quantity of sugar within the lîmits named so modifiéd by the word 
"cargo" as to lose-iibs apparent meaning, and to take on the new mean- 
ing of a whole shipload, a load that exceeds the maximum lirait? It 
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is true that a "cargo" is primarily the load of a shlp ; but tlie word, like 
many another, may carry a varying content, and the question of its 
scope in a given contract under giyeft circumstances cannot be decided 
by confining the court's inquiry to its abstract meaning.. J\Ve must déter- 
mine what scope the parties gave it in this contract, and our opinion is 
that the meaning hère is the same as the meaning of the definite phrase, 
"25,000 to 30,000 bags of Cuba centrifugal sugar." There can be 
no doùbt that the writing of June 16, unafïectéd by the létter of June 
17, would hâve been satisfied by the delivery of 25,000 bags, and we 
find Httle in the letter that indicates a différent conclusion. The lét- 
ter is dealing directly with two subjects only — payment in Philadelphia,. 
instead of in New York, and the settlement of possible demurrage — and 
the référence to the quantity of sugar is indirect and incidental. No 
doubt the sugai- is spoken of as "this cargo"; but we think this is no> 
more than the writer's allusion to the large quantity (corréctly describ- 
ed as a cargo) that had already been distinctly specified, and therefore 
did not need to be specified again. The letter, which was satisfactory 
to the Pennsylvania Company, does not indicate that the parties in- 
tended to deal with a third subject and to make another change in the 
terms of the writing dated June 16; it does indicate that they had in 
mind two subjects only and were dealing with them in plain language 
— changing one term of the writing, the place of payment, and adding 
a provision about demurrage that had not yet been referred to at ail. 
The subject of quantity had already been expressly provided for, and 
if they had intended to change that also we think it likely thaf the 
method of change would hâve been as defînite as in the other two in- 
stances, and would not hâve been left to the hazard of a passing référ- 
ence. 

Moreover, it is important to remember that, while the duty of de- 
livering the sugar lay upon the Rionda Company, there was no ob- 
ligation to dehver it as a single cargo in a single ship. Unless the 
privilège of delivery by "steamer or steamers" be disregarded, the bags 
eould be brought to Philadelphia on one steamship or on more than oné. 
The Pennsylvania Company was to take out marine insurance from 
shore to shore, but it had nothing further to do with the vessels or 
the voyage, except to point out the wharf at which the bags should be 
deiivered; its chief concern was to get the sugar, no matter how many 
vessels should be needed for carriage. And this leads to the question, 
how much sugar did the Pennsylvania. Company buy? If the word 
"cargo" were not in the contract, the ahswer would be plain, hamely, 
from 25,000 to 30,000 bags, at the seller's option: But, as the letter 
of June 17 put "cargo" into the contract, the efïect of introducing it 
must hâve been one of two things — either to strike out the figures and 
substitute "cargo," or to let the figures stand and add "cargo/* If we 
strike out the figures, we hâve a contract for a "cargo" pure and simple ; 
and who iis to détermine how many bags it îs to comprise ? Presumably 
it must be carried on a single vessel (and this would strike out also, and 
by implication, the word "steamers"^, and as the seller is to furnish 
the vessel without restriction, would he f ulfill the contract by chartering 
a vessel that would carry only 10,000 bags, or even a smaller number r 
And, if this would not f ulfill such a contract, why would it not ? Sure- 
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ly the parties did not intend to leave the quantity in such uncertainty, 
and we turn therefore to the other possibility — that "cargo" is to be 
added to the writing. We then hâve a contract for a cargo of 25,000 to 
30,000 bags, and the question is: How much can the buyer demand 
under such an agreement? It may be that he could not be compelled 
to take more than 30,000 bags ; he might perhaps say : "I contracted for 
a whole shipload, a single thing; but its maximum was to be 30,000 
bag's, and I décline to accept more than I bought." But that is not now 
the point ; the question is : How much may he lawf ully demand ? He 
has bought a shipload, but the limits of the load are fixed, and the 
contract will be fulfilled if the load does not exceed 25,000 bags, and 
in no event is it to exceed 30,000 bags. Where, then, does he get the 
right to demand the whole of a load whose quantity exceeds by 2,000 
bags the maximum limit in his agreement, and exceeds by 7,000 bags 
the minimum limit that he would hâve been bound to accept as a good 
delivery? Without prolonging the discussion, we conclude that the 
word "cargo," as used in this contract, does not mean a whole ship- 
load, but does mean the quantity specified, and for this reason we see 
no occasion to consider in this opinion the cases where the word in 
other contracts has been held to bear a différent meaning — e. g., Kreug- 
er V. Blanck, 5 h. R. Exch. 179 ; Borrowmen v. Drayton, 2 L. R. Exch. 
15. A décision closely in point is Standard Ref'y v. Castano (C. C.) 
43 Fed. 279. 

The judgment is affirmed. 
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(Circuit Court of Appeals, Fourth Circuit July 5, 1917.) 

No. 1519. 

1. Caeeiees ®=>30 — Cab Demubbage — Applicable Tabiff. 

A local tarlfE of demurrage charges appUes after It has gone Into effect, 
by notice for the requlred tlme, to ail cars, tncludlng those accepted for 
transportation before the tarlff was issued and flled wlth the Interstate 
Commerce Commission ; the optlonal allowance of storage at destination 
being whoUy dlsconnected wlth the service of transportation. 

2. COMMEBCE (g=»89 INTEBSTATE COUUEBCB — DfEMUEBAGB CHABOES COM- 

PLAINT TO COMMISSIONEE. 

The Interstate Commerce Commission, and not the court, Is the tribu- 
nal to which complaint should be made of any unreasonableness in a local 
tarlff of demurrage charges flled wlth it. 
8, Cabbiebs ®=100(1) — Cab Demubeaqe — Notice or Aeeival. 

In the absence of anything In a tarife of demurrage charges, or the 
statute under which it is issued requiring the carrier to glve notice of 
arrivai of cars, absence of such notice does not affect tlme when de- 
murrage charges commence, notwlthstapdlng notices are usually i^ven on 
the day of arrivai, as matter of courtesy or eustom. 

Smith, J., dissenting. 

In Error to the District Court of the United States for the South- 
ern District of West Virginia, at Charleston; Benjamin F. Keller, 
Judge. ^ 

^ssFor other cases see same UibIc & KEY-NUMBER in ail Key-Numberecl Digeste & Indexes 
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Action at law by the Toledo & Ohio Central Railway Company 
against the Chesapeake & Ohio Coal & Coke Company. Judgment for 
plaintiff (238 Fed. 629), and défendant brings error. AfSrmed. 

Buckner Clay, of Charleston, W. Va., for plaintiff in error. 

E. W. Knight, of Charleston, W. Va. (Brown, Jackson & Knight, of 
Charleston, W. Va., and Frank S. LeSvis, of Toledo, Ohio, on the 
brief), for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

KNABP, Circuit Judge. The facts are stated in a signed stipula- 
tion from which it appears that on July 12, 1909, the above-named 
railway Company, plaintifï below, issued and filed with the Interstate 
Commerce Commission a "local tariff," effective August 15, 1909, I. 
C. C. No. 1668, described in the record as Eîihibit A, naming "car de>- 
murrage rules and charges applying on coal or coke transf erred from 
cars to vessels and reshipped via Lake." On April 4, 1911, the plain- 
tiff issued and filed another local tariff, effective May 15, 1911, I. C. C. 
No. 1856, described as Exhibit B, bearing the same title, and also the 
notation, "I. C. C. No. 1856 cancel.s I. C. C. No. 1668." The "rules 
and charges" in both tariffs are substantially the same. The stipula- 
tion further récites: 

"That during the period from May 15th to June SOth, Inclusive, 1911, de- 
murrage accrued upon cars of laké cargo coal consigned to défendant and 
held for It on plalntifC's yards at Toledo, Ohio, after deducting from the débit 
demurrage days the crédit demurrage days to which défendant was entltled 
under the tariff, to an amount of $10,562.00, unless, as défendant claims, the 
déductions hereinafter set eut should-be made therefrom. 

"Etefendant claims déductions because certain of the cars in controversy in 
the period last aforesaid were shlppéd from mines on the Kanawha & 
Michigan Railway in West Virginia, while plalntifC's tariff Exhibit A was In 
force, before plaintifTs tariff, Exhibit B above mentloned, was Issued and 
flled as aforesaid, and before défendant had. actual notice of the Issuing and 
filing of said last-roentioned tariff, and because certain other cars in con- 
troversy in sald period were shlpped from the mines In West Virginia after 
said last-mentioned tariff was Issued and filed, and after défendant had 
notice thereof, but before sald tariff became effective. Plaintiff dénies that 
the défendant Is entltled to any crédit or set-off for such reasôn, or that 
such défense can be made In thJs action." 

[1] This disdoses the main contention. Défendant asserts thatthe 
tariff of 1909, imposing demurrage from the 15th of August and not 
before, continued in full force until the 15th pf May, 1911, when the 
tariff ol.that year became effective; that demurrage can be charged, 
or free storage allowed, only in accordance with the tariff in force 
at the time ishîpmentS' are .dçliyered to tHe carrier at point of origin; 
that ail shipments of défendant prior to the 15th of May, when the 
new tariff took effect, were entitled at Toledo to the free storage pro- 
vided in the prèvious tariff, bëcaUâe'#iat tariff remained in force until 
the date nained;;.and that, cOnseqiiehtly, on such shipments the plaintiff 
could not lawfuUy impose demurrage before the 15th of August fol- 
îowing. 
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It is conceded that the demurrage in dispute was assessed in accord- 
ance with the tariff of 1911, and that it accrued at the times and in 
the amounts claimed by the plaintiff. That is to say, the "rules and 
charges" of the new tariff were correctly applied to ail loaded cars 
which had arrived at Toledo prior to the 15th of May and were then 
held there on yard storage. If, then, we assume, as défendant contends, 
that the old tariff was in effect until that date, it will at once be seen 
that the décisive question is whether plaintiff had the right, after ac- 
cepting shipments at point of origin, and f rom a date of which the re- 
quired 30 days' notice was given, to shorten the time that such ship- 
ments would be held at destination without charge for storage. In 
other words, could the plaintiff lawfully apply the new tariff to cars 
transported before the old tariff was canceled? 

We are of opinion that this question must be answeréd in the affirm- 
ative. The opposing view, to say nothing else, overlooks the essential 
différence between the service of transportation, which must be fur- 
nished and paid for, and the accommodation of storage, which may or 
may not be provided. Broadly speaking, the former is a right which 
the carrier cannot deny or abridge, the latter a privilège which the car- 
rier is at liberty to accord or réfuse. One is obligatory, the other op- 
tional. This distinction is recog^ized in the regulating statute which, 
for example, requires the carrier's schedules to state separately ail 
storage charges, and in the gênerai practice of publishing such charges 
in a separate tariff. The f reight rate in force at a given time is a unit 
by itself which measures, while it remains in force, the liability of the 
shipper for the service of transportation. In re Through Routes & 
Through Rates, 12 Interst. Com. R. 163. But that service is wholly dis- 
connected, in fact and in law, with the optional allowance of yard 
storage, whether free or otherwise, after a shipment has reached its 
destination. And in respect of such storage, under either of the tariffs 
in question, each day is plainly a separate unit, because the shipper is 
free to avail himself of the privilège for whatever number of days he 
■chooses, within the limits and upon the terms named in the tariff, or 
to release the cars at any time and thus avoid further payment ôr oT>- 
ligation. From this it follows that, whilst the freight rate in effect 
when a shipment is delivered to the carrier cannot be changed as against 
that shipment, the charge for optional storage at destination, when 
the transportation has been completed, may be lawfully increased, or 
the free time curtailed, upon and after the statutory notice. And it 
also foUows that the tariff of 1911, under which the demurrage in ques- 
tion accrued, was "the tariff filed and in effect at the time," that is, 
from and after the 15th of May, and plaintiff was therefore bound un- 
der heavy penalty to strictly observe that tariff and assess demurrage 
accordingly. On that date the old tariff ceased to exist, for it was 
canceled in terms by the new issue, and the latter thereupon became 
the established standard of charges which plaintiff could in no wise dis- 
regard without the risk of criminal prosecution. Horton v. T. & G. 
R. Co. (D. C.) 225 Fed. 406. 

[2] With the reasonableness or otherwise of this tariff we are not 
at ail concerned, as that question is solely for the tribunal which ad- 
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ministers the statute. It is only for us to détermine whether the cars; 
trausported before April 4, 1911, when the ne\v tariff was issued and 
filed, as well as those trausported between then and the ISth of May, 
when tlie new tariff went into effect, were subject to the "ruies and 
charges" named and provided in that tariff. If défendant felt ag- 
grieved by the announced intention to charge-demurrage from the 15th 
of May instead of tlie 15th of August, there were ample remédies at 
its command. A protest could hâve been made, when notice of the new 
tariff was received, and the Commission asked to suspend it pending 
investigation. If that course were not taken or failed of success, a 
complaint of unreasonableness could hâve been filed, with demand for 
réparation, and the Commission would hâve had full autliority, if it 
sustained the complaint, to order tlie tariff amended, or canceled alto- 
gether, and to award compensation for any in jury which the défend- 
ant was found to hâve sustained. 

Taking the facts and assumptions hère considered in the aspect most 
favorable to défendant, we perceive no ground upon which its conten- 
tion can be upheld. The service of trailsportatiôn, as already pointed 
out, is entirely distinct from the privilège of storage at destination, and 
it seems clear to us that such storagé should be governed by the de- 
murrage tariff in force when thé shipper- avails himself of the privilège, 
if the required notice has been given,; irrespective of the time when his 
cars were transporte^. Such a tariff is inno sensé rétroactive, for it 
applies only from a date of which the shipper has had such notice as the 
law présumes tç» be sufificient for his protection ;, and if he has rea- 
son to complain of a change which shortens the f ree time, or increases 
the per diem, the Commission has plenary power to afford him redress. 
A ruling to the contrary would not only be unfair to the carrier, but 
serve to^give opportunity for the unjust discriminations which the com- 
mence açt especially seeks to prevent. , 

[3^] The foregoing in effect disposes also of the claim for déductions 
from iJie aggregate charge because in certain cases — «cœnpàratively few 
in number-î-notice of arrivai was, not mailed to défendant on the day 
the cars reached the Toledo terminal. The sufficient answer to this 
claim is that nothing is found in the tariff in question, or in the statute 
under which it was issued, which. required the plaintiff to give notice, by 
mail or otherwise; and the fact that notices were given, usually on 
the day of arrivai, as a matter of courtesy or custom, does no-t imply 
any bindirig obligation on plaintiff 's fpart, or ëntitle défendant to any 
set-off for the occasional instances df delayed notice. The point is 
fuUy covered by Hite v. Central R. ôf New Jersey, 171 Fed. 370, 96 C. 
C. A. 326, and the unreported opinion of the Commission in Pittsburg 
& B.uffalo Co. v. Hocking Valley Ry., decided March 22, 1915. And 
hère again it may be noted that if the 1911 tariff was faulty or defec- 
tive, in failing to provide for notice of arrivai, the Commission alone 
had authority to require its proper correction. . . ' 

We agrée with the court below that thé défense set up is without 
légal merit, and the judgment in favor of plaintiff must therefore be 
affirmed. 
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SMITH, District Judge (dissenting). What appears to me the mag- 
■nitude of the conséquences that might follow f rom the erroneous con- 
clusion of the court in this cause if generally applied to mercantile 
transactions of the character involved in the présent case compels me to 
dissent. The évidence and admitted f acts in the case were to the eflfect 
that the railroads, in order to obtain use for their cars at a duU season 
of the year, offered the shippers of coal by the tariff marked "Exhibit 
A" that if they would ship coal during certain months, they could hâve 
the privilège, so to say, of free storage, until navigation was opened up 
on the lakes and ail opportunity given for the water transportation. 
By this tariff proposition no demurrage was to be charged on such coal 
shipments between Ist January and 15th August in each year. This 
was a perfectly clear and understandable proposition. The railroads 
said to the shippers of coal that during the period when water naviga- 
tion was closed, transportation and the use of railroad cars to ports on 
the lake necessarily ceased, and their cars would be useless. To remedy 
this and to offer an inducement to coal shippers to give employment to 
cars, the railroad company notified ail coal shippers who would ship 
coal after the Ist of January that they should not be charged with de- 
murrage until the I5th of August in each year, i. e., should hâve free 
storage. After that date, viz. 15th August, on ail coal arriving, or re- 
maining on hand, with the railroads for which water transportation 
had not been provided, shippers would be charged demurrage. This 
tarifï or contract offer by its terms remained in force until due notice 
was given of its cancellation. Acting upon this tariff the plaintiff in 
error, défendant below, shipped coal after the Ist of January, 1911, 
which coal was in course of transportation and out of the def endant's 
possession and on its way to the water port when the plaintiff below 
on 4th April, 1911, undertook to issue another tariff, Exhibit B, wherè- 
by this privilège of freedom f rom demurrage or free storage was caa- 
celed from and after the 15th day of May, 1911. The resuit of this 
change was that shippers who had already shipped their coal prior to 
notice of this change, which coal had passed from their possession in- 
to the hands of transporting carriers, and who had shipped it upon the 
hypothesis that they would be given storage without demurrage charges 
until the 15th of August under the tariff then in force, were notified, 
notwithstanding the arrangement made, that this agreement would be 
arbitrarily canceled and the coal which they had shipped already under 
and by virtue of the agreement, and (depending upon it, would be charg- 
ed storage. This was a plain violation of the contract, and one which de- 
stroyed the power of the shipper desiring to make contracts to deliver, 
to make those contracts based upon any definite mathematical calcula- 
tion of what the expenses would be as affecting the prices at which de- 
liveries should be made. As, for instance, if a coal dealer on the Ist 
February desired to fill an order for coal to be delivered in, say Octo- 
ber, in making his estimate of the price at which he could deliver, he 
would be justified under the existing tariff in estimating that if he could 
get his coal to the port and provide water freight room before the 15th 
August, he would not be called upon to pay demurrage . To allow the 
transportation company delivering the coal at the port to arbitrarily 
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and suddenly cancel this agreement, after the coal has left the hands of 
the shipper, and gone into the possession of the transportation company 
would not only disorder the channels and methods of trade, but might 
ruin the individual shipper. Assuming that there is an essential différ- 
ence between the service of transportation which must be f urnished and 
paid for and the accommodation of storage, which may or may not be 
provided, and that the former is a right which the carrier cannot deny 
or abridge, the latter a privilège which. the carrier is at hberty to accord 
or refuse, and that the former is obligatory and the latter optional, then 
and in that case there is less justification in permitting the carrier ar- 
bitrarily to annul a contract in the shape of an offer which was not ob- 
ligatory on him, but purely optional. If it was optional for him ta 
make it, and it was made for considération, and accepted and acted 
upon by the other party to it, then there is no question whatsoever of 
public service régulation which would interfère to hold the contract not 
binding between the two. 

The leamed judge who heard the cause in the court below was of the 
opinion that the tariffs were "seasonal," i. e., of force only for the navi- 
gation season of lake transportation defined therein; which under the 
tariff set out as Exhibit A is defined as extending from August 15th 
to December 21st. That it expired on December 31, 1909, and must be 
presumed to hâve been again issued on July 12, 1910. There appears 
no sufiicient ground for this hypothesis. This tariff was not again is- 
sued, but ail parties seemed to hâve acted under it in 1910 as if it still 
continued in force. By its very terms the rules and charges therein are 
declared effective each year from August 15th to December 31st inclu- 
sive, ït would seem that for ail cars shipped prior to notice of the 
change in the tariff or storage charged, and which cars therefore had 
been placed out of the possession of the shipper in reliance on the con- 
tract, the other party was not in a position to refuse the considération, 
and as to ail thèse cars the judgment of the court below was erroneous 
and should be reversed. 
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TJNITBD STATES v. MORBISET. 

(Circuit Court of Appeals, Eighth Circuit. October 15, 1917.) 

No. 4689, 

Aliens <S=358— Offenses Against Immigration Law— Contract Laboreeb.. 
Under Immigration Act Feb. 20, 1907, c. 1134, §§ 4-6, 34 Stat. 900 (Comp. 
St. 1916, §§ 4248, 4250, 4251), malcing It a misdemeanor to assist or en- 
courage the Immigration of any alien by promise of employment tlirough 
a foreign advertisement, etc., the offense is complète, altliougli an alien^ 
seelting to enter the United States in conséquence of such a promise, is de- 
nied entry. 

Hook, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the District 
of Minnesota ; Page Morris, Judge. 

Action by the United States against James E. Morrisey, doing busi- 
ness as the Crookston Iron Works. Judgment for défendant, and the 
United States brings error. Reversed. 

Alfred Jaques, of Dukith, Minn., U. S. Atty. 

Martin O'Brien, o.f Crookston, Minn., for défendant in error. 

Before HOOK, SMITH, and CARLAND, Circuit Judges. 

SMITH, Circuit Judge. In the District Court this case was dispos- 
ed of by a judgment of dismissal of the complaint upon the sustaining 
of a demurrer thereto. The sole question is as to the sufficiency of 
the complaint. In it, it is charged : 

That on or about January 21, 1915, while the défendant was con- 
ducting iron works at Crookston, Minn., he did knowingly, wrongful- 
ly, and unlawfuUy assist, solicit, and encourage an alien, Thomas 
Wilson Young, to migrate to the United States by a promise of em- 
ployment in the United States through an advertisement caused by de- 
fendant to be published in a newspaper published in Winnipeg and cir- 
culated in the Dominion of Canada, called the Evening Kree Press 
Bulletin, which advertisement was as f ollows : 

"Wanted — Mrst-class machinist, also a good gênerai Iron moulder. Steady 
worl£. Out of town shop. Family mau. Box 337 Free Press." 

That said advertisement was published at def endant's request ; that 
at the time of its publication many iron molders were out of employ- 
ment in the United States and could easily hâve been employed by the 
défendant; that said advertisement came ta the attention of Thomas 
Wilson Young, an iron molder, who opened a correspondence with 
the défendant which resulted in a contract between said Young and 
the défendant. The complaint continues : 

"That thereafter said alien, Thomas Wilson Young, In conséquence of such 
advertisement caused to be published by the défendant in tjie Evening Free 
Press Bulletin, and in conséquence of the letters above specifled, written to 

€=9For oUier cases see same tapie & KEY-NUMBBR In ail Key-Numbereâ Digests & Indexes 
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sald alien, Thomas Wilson Young, on the 27tli day of February, A. D. 1915, 
started from his home in Weston, Manitoba, Dominion of Canada, to Crook- 
ston, in the United States of America. That on his way to Crookston, in 
the United States, to wit, at Winnipeg, In the Dominion of Canada, said allen, 
Thomas Wiîson Young, was intercèpted "by the immigration authorities of the 
United States, taken before a board of speelal Inquiry of Inspectors In siiid 
Winnipeg, at a meeting held Saturday, February 27, 1915, and was by such 
board of inquiry refused admission to the United States as one coming to the 
Uhltèd States In violation of the immigration laws of the United States, and 
as a cohtract laborer wlthin the meaning of such laws." 

Plaintiff asked judgment for the sum of $1,000. The demurrer was 
filed on the ground that said complaint failed to state facts sufficient 
to constitute a cause of action. The action was brought under the act 
of the Fifty-Ninth Congress of February 20, 1907, entitled "An act 
to regulate the immigration of aliens into the United States." 34 Stats. 
898,900,0.1134. This law provides : 

"Sec. 4. That It shall be a mlsdemeanor foi^ any person, company, partner- 
shlp, or corporation, in any manner whatsoever, to prepay the transportatlon 
or in any way to assist or encourage the importation or migration of any 
contract laborer or contraet laborers Into the United States, unless such con- 
tract laborer or contract laborers are exempted under the terms of the last 
two provisos contained In section 2 of this act. 

"Sec. 5. That for every violation of any of the provisions of section 4 of this 
act the perSons, partnershlp, company, or corporation vlolatlng the same, by 
knowlngly asslsting, encouraglng, or soliclting the migration or Importation 
of any contract laborer Into the United States shall forfelt and pay for every 
such offense the sum of one thousand dollars, whlch may be sued for and 
reeovered by the United States, or by any person who shall flrst brlng his ac- 
tion therefor in his own name and for his own beneflt, including any such 
allen thus promised labor or service of any klnd as aforesald, as debts of Uke 
amount are now reeovered In the courts of the United States; and separate 
suits may be brought for each alien thus promised labor or service of any klnd 
as aforesald. And it shall be thé duty of the district attorney Of the proper 
district to prosecute every such sultwhen brought by the United States. 

"Sec- 6. That It shall be unlawful and be deemed a violation of section 4 
of this, act to assist or encourage the importation or migration of any alien 
by promise of èmployment through advertisements printed and publlshed in 
any foreign conntry; and any alièri coming to this couHti^ In conséquence 
of such an advertisement shall be treated as coming uflder promise' or agree- 
ment as contemplfited In section 2 of this act, and the penalties Imposed by 
section 5 of this act shall be applicfible tp such a cas»»: Provlded, that this 
section shall not apply to states or territorles, the District of Columbla, or 
placée subjeet'to the jurisdiction of the United Statesi, advertlslng the in- 
ducements they offer for Immigration thereto, respéctlvely." 

The *éoîè. question ai*gued is as tô tite effect of the stopping of the 
conteinplaféd imitiigrant before he rëached the United States. It is 
substantia:lly tonceded that, if he had ëvei' reached the United States 
under' the allégations of the complaint, the dëfraidant would hâve beéh 
liable. ■ ' ' ' ' -•' ' ■ 

The défendant chiêfly relies upoh United States v. Craîg (G. C.) 28 
Fed. 795. That opinion was delivéred by Jùdge Brown, aftérwards 
one of 'the' Justices of the Suprême Court of the United States. : The 
opinion is leS'rrt'é'd andable, as orté-yvould expect any opinion to be. from 
its author. ît îs annoUnced in that case that under the act of Febru- 
ary 26, 1885 (23 Stat. 332, c. 164), the offense described in the act 
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was not completed until the alien had entered the territory of the 
United States. We do not deem it necessary to discuss the question 
raised as to whether that was dictum or not. 

The défendant also relies upon United States v. Borneman (D. C.) 
41 Fed. 751. That opinion was by Green, District Judge, and does not 
substantially discuss the question, but announces the same rule under 
the same statute. The défendant also cites United States v. Michigan 
Cent. R. Co. (C. C.) 48 Fed. 365, but we confess we cannot see its 
application. 

None of the cases cited were under the same act as this one. , The 
act of 1885 (23 Stat. 332) was entitled : 

"Aa act to prohiblt the importation and migration of forelgners and allens 
under contract or agreement to perform labor In tlie United States, Its terri- 
tories, and the District ot Columbla." 

This title necessarily implied that the immigrant must arrive in the 
United States and it has been said that : 

"The title of an act cannot control its words, but may furnlsh some aid in 
showing what was in the mind of the Législature." Holy Trlnity Church v. 
United States, 143 U. S. 457, 462, 12 Sup. Ot 511, 513 (36 L. Ed. 226). 

The first section of that act provides that it shall be unlawful for any 
person to prepay the transportation of any ahen under contract or 
agreement made previous to the importation or migration of such alien 
to perform labor. Section 2 (Comp. St. 1916, § 4245) provides that ail 
contracts or agreements which may hereafter be made to perform labor 
or services by any person in the United States previous to the migra- 
tion or importation of the person or persons shall be utterly void. Sec- 
tion 3 provides that for every violation of the provisions of section 1 
the person violating the same by knowingly assisting, encouraging, or 
soliciting the immigration of any alien into the United States shall for- 
feit and pay, etc. This section refers to the first section, which in turn 
refers tô contracts "made previous to the importation or migration of 
such alien." 

The act under which this proceeding is brought carries with it nonc 
of the inferences to be drawn from the title of the act of 1885. The 
law in question is entitled "An act to regulate the immigration of aliens 
into the United States," and the language of this statute does not close- 
ly.follow the language of the old. 

The identical question hère involved was presented in United States 
v. New York Central & H. R. R. Co. (in the District Court of the 
Northern District of New York in 1916) 232 Fed. 179. Judge. Ray, 
long chairman of the judiciary committee of the House of Représenta- 
tives, delivered the opinion, a;nd he held that under the act of 1907, 
where the défendant solicited the importation of a contract laborer, he 
was guilty under the statute. His opinion was affirmed by thé Circuit 
Court of Appeals of the Second Circuit in New York Central & H. R. 
R. Co. v. United States, 239 Fed. 130, 152 C. C. A. 172. 

The question thus presented is of vital importance to the défendant, 
but not to others, for by an act to regulate the imtnigration pf aliens to, 
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and the résidence of aliens in, the United States, passed February 5, 
1917 {39 Stat. 874; c. 29), the law is expressly made applicable to every 
"attempt to induce, assist, encourage, or solicit the importation or 
migration of any contract laborer or contract laborers into the United 
States." 

Aîter the most careful considération we are constrained to follow 
the opinion of the Circuit Court of Appeals in the Second Circuit and 
hold that the fact that the def endant's misconduct was discovered be- 
fore the contract laborer reached the United States and the govern- 
ment prevented his coming hère did not make the défendant guiltless 
under the act of 1907. 

The judgment of the District Court is reversed, and the cause re- 
manded, with directions to set aside the order sustaining the demurrer 
to the complaint and overrule the same, and give the défendant an 
opportunity to answer if he should be so advised. 

HOOK, Circuit Judge (dissenting). I think that under the Contract 
Labor Law of Februaiy 20, 1907 (34 Stat. 900), mère solicitation, with- 
out theentry of the alien into the United States, was not an offense. 
The act of February S, 1917, subséquent to the offense charged, penal- 
ized solicitation without entry for the first time. 



ILLINOIS CENT. E. CO. V. NORRIS. 
(Circuit Court of Appeals, Seventh Circuit. August 23, 1917.) 

No. 2452. 

1. Limitation of Action ig=>123 — Injubies to Sesvant— DEcLABATioNg— Sur- 

FICIENCT. 

Plalntlff's original déclaration, seeklng to recover for the death of a 
brakemàn kllled whlle engagea In cuttlng out cars from a train used In 
Interstate commerce, when the conductor gave a signal for th^ movlng of 
cars whUe the brakemàn was between them, Is not, for fallureto allège 
a duty on the part of the conductor to the brakemàn, and Its violation, 
Insufflclent vmder Act Aprll 22, 1908, c. l49, § 1, 35 Stat. 65 (Comp. St. 
1916, § 8657), for the statute makes a carrier llable to Personal représen- 
tatives of an employé who dles from' Injuries resultlng im whole or in 
part from the négligence of any of the employés of the carrier ; and hence, 
tiiough demurrer was erroneously sustained to the déclaration and an 
amended déclaration filed more than two years after the death of the 
brakemàn, the action cannot be barred on the theory that plalntiff falled 
to brlng the actlo^ wlthln two years of the date of accrual. 

2. Masteb and Servant <3=»279(5) — Injueies to Servant — ^Actions— Evi- 

dence — Sufetciency. 

In an action under Comp. St. 1916, § 8657, for the death of a brakemàn 
kllled while engaged In Interstate commerce, évidence held snfflcient to 
warrant findings that défendant rallroad eompany and its conductor were 
négligent. 

iS — 'Pnr other cases aee same topic & KEY-NUMBER In aU Key-Numbered Digesta & Indexes 
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3. Mastf:r axd Servait ©=216 (3)— Injuries to Servant— Assitmption of 

RisK. 

Where it was the duty of a conductor of a freight train to look out for 
tlie brakeman as mueh as possible in switchlng opérations, tliough each 
was to loolc out for himself, a brakeman, a short distance from the con- 
ductor, who went between the cars to eut off the air brakes from cars to 
be switched, and whose présence there could easlly hâve been ascertained, 
because his lantern was no longer visible along the train, did not assume 
the risk arising from the conductor's négligent orders to the engineer to 
move the cars. 

4. Pleadinq <S=214(8) — Demurbeb — Admissions. 

While a, demurrer for purposes of argument admits ail of the aver- 
ments in the pleading challenged, nevertheless it cannot be used as an 
admission against the party Interposing it. 

5. Evidence (S=3210 — Judicial Admissions— Motion. 

Where, before suit under Comp. St. 1916, § 8657, plaintifC made a clalm 
under a state Workmen's Compensation Aet for tho death of a brakeman, 
statements in plaintifï's motion to quash a writ of certiorarl brought by 
défendant to vacate an award in plaintifC's favor, which purported to set 
forth the testimony taken in the proceeding, cannot, in the subséquent 
action under the fédéral aet, be received as an admission by plaintifC. 

6. Evidence <S=>207(2) — Admissions — Change of Tiieory. 

In an action under Comp. St. 1916, § 8657, défendant is entitled to show 
that plaintiff, in a previous proceeding on the same cause of action 
brought under a state Workmen's Compensation Aet before the Industrial 
Board, adopted another theory as to the accident; but such showing is 
not conclusive. 

7. Evidence <S=>320 — Admissibility — Heabsat. 

In an action under Comp. St. 1916, § 8657, brought for the death of a 
brakeman, killed while engaged In Interstate commerce, the conductor, In 
charge of the train on which the brakeman was employed, was on cross- 
examination ' asked if he did not, in a préviens proceeding brought by 
plaintifC under a state Workmen's Compensation Aet, state that the acci- 
dent happened in a particular manner. It appeared that the conductor In 
his statement in the workmen's compensation proceeding described the 
accident, not only from his Personal knowledge, but from it coupled with 
his opinion based on statements made to him. Helâ, that the question 
vfhether the conductor gave certain description was Improperly admitted. 

8. Masteb and Servant ®=5412t- Workmen's Compensation — Review — ^Haem- 

liESS Ebrob. 

In such case, where the question whether the conductor was négligent 
In directlng switchlng opérations while the brakeman was between the 
cars was disputed, and his hearsay statement bore on that issue, such 
cross-examination was prejudicial errer. 

In Error to the District Court of the United States for the Eastern 
District of Illinois. 

Action by Maude Norris, administratrix of the estate of Herbert 
Norris, deceased, agciinst the Illinois Central Raîlroad Company. 
There was a judgment for plaintiff, and défendant brings error. Re- 
versed and remanded for new trial. 

Action for damages arising out of the death of Herbert Norris. Verdict 
and judgment for défendant in error, herein called the plaintiff. Herbert 
Norris, a brakeman employed by plaintifC in error, herein called the défendant, 
died as a resuit of injuries received while occupied in the Une of his employ- 
ment on a freight train engaged in Interstate commerce. The train crew, of 

Ê=For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
245 P.— 59 
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which deceased was one, was composed of five members, the engtneer, flreman, 
two brakemen, and a conductor, and thls crew at the time of the Injury was 
engaged in switching out cars at Centralia, 111. The main train was on the 
main track and faced south, and the rear brakeman was stationed to the rear 
of the train. Norris was a front brakeman, and with the conductor was 
cutting out and switching cars to the side track. Plaintiff claims that de- 
ceaseid was between two cars, cutting the Une, when the conductor signaled 
the engineer to back up. Norris' foot was somehow caught between the point 
of the side track and the main track, and he was knocked down and run 
over. After being backed, the train was again moved forward. The Injury 
occurréd about 9 o'clock p. m., and Norris died the next day. The engineer 
testifled that, very shortly before he received the signal to back up, he saw on 
the same side of the train two lanterns, one of which he belleVed was carried 
by the brakeman and one by the conductor. The conductor testifled that he 
did not know where Norris was, and that he did not see him nor his lantern 
shortly before he gave the signal to back up, and that he did not know, nor 
was it hls duty to find out, Norris' exact position before giving the signal to 
back up. 

Prior to the commencement of this action, a claim was filed with the In- 
dustrial Board of the state of Illinois, and counsel for the plalntiflE there con- 
tended that the accident was an unavoldaWe one, and occurréd without any 
négligence on the part of the rallroad's employés. The trial court refused 
to let défendant shpw this fact on the trial. In the course of the trial, plain- 
tiff called the conductor as her witness,, and he testifled with apparent willing- 
ness. After the cross-examination, but not in respect to anything brought out 
thereon, plaintHE's attorney asked thewitness whether he did not make a 
certain answer to a certain question before the Industrial Board, and over 
the defendant's objection the witness was dlrected to answer. More detailed 
référence to the testimony appears in the opinion. On September 10, 1915, the 
déclaration was flled and summons issued. Norris was injured September 14, 
1913. The original déclaration was, upon demurrer, held Insutîicient. An 
amended déclaration was flled more than two years after the date of the 
deatb. Défendant thereupon pleaded the statute of limitations, but a de- 
murrer to thls plea was sustained. 

The followlng errors are assignéd: (a) Failure of the court to hold plain- 
tifC's claim barred by the statute of limitations, (b) Failure of the court 
to direct verdict in defendant's fàtor. (c) Erroneous admission of évi- 
dence, (d) Erroneous rejection of évidence. 

Bruce A. Campbell, of East St. Louis, 111., for plaintiff in error, 
Jacob Zimmerman, of Effinghamiliï., for défendant in error. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

EVANS, Circuit Judge (after stating the facts as above)^ [1] De- 
fendant contends that the liability created by Act April 22, 1908, c. 
149, § 1 (Comp. St. 1916, § 8657), is bàrred in the instant case, be- 
cause the personal représentatives of the deceased failed to brîng 
this action within two years from the date the cause of action ac- 
crued. It admits the déclaration was filed within two years from the 
date of Norris' death, yet it is claimed, the original déclaration beitig 
insufficient to state a cause of action,: the statute of limitations was not 
toUed until the amended and sufficient déclaration was filed, It is un- 
necessary for us to décide in this case whether an action is begun 
within the meaning of this act by the issuance of a summons upon the 
filing of an insufficient déclaration. We are convinced that the original 
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déclaration (held insufficient by the District Court) stated a cause of 
action against the défendant. 

The particular attack upon the déclaration as originally filed was di- 
rected to the failure of the pleader to allège a duty on the part of the 
conductor to the brakeman and its violation, and much dependence in 
support thereof is placed on the case of McAndrews v. C. L. & S. 
Railway Co., 222 111. 232, 78 N. E. 603. We are convinced thatthe 
déclaration in the présent case is distinguishable from the déclarations 
in the cases cited in defendant's brief, including the McAndrews Case. 
Section 8657, Compiled S'tatutes 1916, expressly imposes upon the 
carrier a liability to the personal représentatives of an injured employé 
who dies from injuries resulting in whole or in part from the négligence 
of any of the employés of such carrier. Plaintifï in this case alleged 
facts to show that the carrier was engaged in Interstate commerce at 
the time of the injury, and the act referred to unquestionably applied 
and govemed the rights of the parties to this action. It was therefore 
unnecessary to assert in the déclaration the particular duty which the 
conductor owed to the brakeman, for Congress by this act imposed a 
liability on the railroad in case injury resulted to one employé through 
the négligence of another. Irrespective of the act of Congress, it is 
doubtful if greater particularity would hâve been required to sustain 
the original déclaration, although in many jurisdictions it would hâve 
been subject to a motion to make more definite and certain. 

The original déclaration being sufficient, nothing remains of defend- 
ant's contention that the action was not brought within two years from 
September 15, 1913. 

[2] Défendant further contends that the évidence, viewed most fa- 
vorably to the plaintiff, fails to support a verdict against it, and that 
the motion to direct the verdict for the défendant should hâve been 
granted. The alleged négligence of the défendant was based upon the 
action of the conductor in directing the engineer to back up the train 
when Norris was between the cars and subject to be injured by any 
sudden and unexpected movement of the cars. It appears from the 
testimony of the engineer that, immediately before receiving this sig- 
nal to back up, he looked out of the cab window and saw, upon the 
same side of the train, light from two dififerent lanterns, and it is well 
nigh impossible to conclude that thèse two lanterns were held by any 
one other than the conductor and the brakeman, Norris. It ib there- 
fore contended by the plaintiflf that, the brakeman being between the 
conductor and the engineer shortly before the signal to back was given 
and he having disappeared at the time the signal was given, the con- 
ductor was négligent in directing a movement of the train which was 
necessarily fraught with such danger to the life of the brakeman. 

Défendant contends that, notwithstanding this évidence, it was free 
from neglect, because of the testimony of the conductor to the effect 
that he did not see the brakeman, and that it was not his duty to locate 
him before giving the signal. We cannot accept the defendant's con- 
tention, notwithstanding the conductor's statement that each employé 
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looked out for himself, and that it was not customary for a conductor 
to ascertain where his men were before he gave a signal. We are con- 
vinced that the évidence vi^arranted the jury in finding the conductor 
négligent upon the facts disclosed by the testimony in this case. The 
testimony justified the jury in finding that the conductor had good rea- 
son to bêlieve the brakeman was between the cars. It was the brake- 
man's duty to go between the cars and release angle cocks and shut 
off the air in switching cars. 

Where the brakes are operated by air, it is necessary for the brake- 
man or conductor to "eut the line" as well as to uncouple the cars. 
Norris had been constantly so engaged to the knowledge of the con- 
ductor. He was supplied with a lantern. Both men were busily en- 
gaged in a common task and were only a short distance apart. If Nor- 
ris' lantern was not in sight, the conductor had good reason to believe 
that he was between the cars. The conductor, on cross-examination, 
admitted that itwas the duty of each of them (the conductor and the 
brakeman) "to look out for each other as much as possible." We con- 
clude that the jury was amply justified from ail the évidence in find- 
ing the conductor guilty of négligence in the respect claimed by the 
plaintiff. 

[3] Nor did the deceased assume the risk of such signal being care- 
lessly given. We may well accept the statement that each employé, 
in switching opérations, was to look out for himself, and yet a brake- 
man could not be said to hâve assumed the risk arising from the nég- 
ligent conduct of the conductor. The brakeman was not chargeable 
with notice that his fellow employé would violate a rule or a custom. 
He had reason to believe the conductor would not move the train while 
he was between the cars. If, as the conductor said, it was his duty to 
look out for the brakeman as much as possible, the brakeman had a 
right to assume that such duty would not be violated. We conclude 
no error was committed in submitting both the questions of defendant's 
négligence and the deceased's assumption of risk to the jury. 

[4, 5] Complaint is also made because the court refused to receive 
in évidence, as offered by the défendant, a certain written motion made 
by the attomey for the plaintiff, appearing at that time as the attorney 
for the Industrial Board of the state, of Illinois, and also refusing to 
receive proof bfïered by the défendant to the effect that the plaintifï's 
attomey before the arbitration board contended that the accident was 
an unavoidable one, and occurred without any négligence on the part 
of the employés of the railroad. , 

The Industrial Board of the state pf Illinois decided in plaintiff 's 
f avor, and the défendant in this action secured a writ of certiorari 
from the circuit court of Cook.county to vacate the award of the In- 
dustrial Board. The claimant before the Industrial Board was the 
plaintiff in this case, and her attorney appeared to support the position 
taken by the Industrial Board. He moved to quash the writ of certio- 
rari, and as one of his grounds asserted : 

"Thlrd. ITiat at night the conductor, six or seven cars away from Norris, 
was making a coupling, and whlle dolng so Norris stepped onto the rails 
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near the switch point to turn the handle cock In the air hose, and Ms foot slip- 
ped in between the rail and the switch point. On account of his heavy, stout 
shoes, he could net extrlcate hlmself. The conductor gave the signal to baeli 
up, and the train backed until the car, where Norrls turned the angle cock in 
the air, reached the conductor, and then he gave the signal for the train to 
be pulled ahead over the switch point, and when he got up to the switch he 
found Norrls between the tracks with his leg crushed. This was an unavoid- 
able accident, withoiit any négligence whatever. Therefore the fédéral Em- 
ployers' Llablllty Act does not apply. The fédéral Employers' Liability Act 
does not cover the field of injuries to employés, but Is expressly limited by 
the title of the act to liabilities in certain cases by the act itself. Its fleld is 
limited to those Injuries resulting In whole or In part from négli- 
gence. * ♦ • " 

This évidence was properly excluded. While statements made by 
parties in their pleadings or in open court are generally admissible in 
évidence in other proceedings against the party making them, and this 
rule extends to statements of the attorneys for such parties, the ex- 
cluded évidence above set forth does not corne within this rule because 
it does not purport to be a statement of the plaintiff or her attornèy. 
Plaintiff's attornèy was merely moving to quash a writ of certiorari. 
Both the writ and the inotion were necessarily based on the testimony 
received before the Industrial Board. So far as it is an admission, a 
motion to quash a writ of certiorari is not unlike a demurrer to a 
pleading. In the case of a demurrer, for the purposes of the argu- 
ment, the allégations appearing in the pleading challenged are admitted. 
Nevertheless a demurrer cannot be used as an admission against the 
party interposing it. Anheuser-Busch Brewing Ass'n v. Bond, 66 Fed. 
653, 13 C. C. A. 665; Lawler v. Couch, 80 Ind. 369. 

[6] A motion to quash a writ of certiorari, where one of the grounds 
therefor contains a statement that purports to set forth the testimony 
taken in the proceedings reviewed, should not, for that reason, be re- 
ceived in évidence as an admission of the moving party. But the court 
erred in refusing défendant the right to show that plaintiff's attornèy 
before the Industrial Board took the same position in respect to thèse 
facts as appeared in the motion to quash, as quoted above. Such tes- 
timony, while not conclusive on the plaintiff, was admissible. Jones 
on Evidence (2d Ed.) § 257; Allen v. U. S. Fidelity Co., 269 111. 234, 
109 N. E. 1035. 

[7, 8] Défendant further complains because the court, against its 
objection, required the conductor to testify concerning statements made 
by him before the Industrial Board in response to a gênerai question 
put to him. The witness was called by the plaintiff, and testified with 
apparent willingness. After being cross-examined, but not in respect 
to anything brought out on the cross-exaniination, plaintiff's attornèy 
asked this question : 

"And then wasn't this question asked you, 'Now will you descrlbe the acci- 
dent as near as you can" and didn't you then say, 'Well, Norris and I were 
switchlng out cars, and I was in the neighborhood of six or seven cars from 
Mr. Norris, making a coupling, and I gave the signal to the englneer, so 
that he reduce the speed of the head portion of the train so that it was safe 
to make the coupling, and he just atout stopped the head end of the train. 
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At that tlme the brakeinan, Norrls, was about 6 car lengths from me. He 
stepped in to pull the angle cock in the air hose, and his foot sUpped in be- 
tween the swltch point and the rail, and, having on a pair of heavy shoes, he 
was unable to get his foot eut, and on making the eoupllng I gave the signal 
to baek up, and when they backed up as far as I wanted them to I eut off right 
where he had' turned this angle eoclc in the air. Then I gave the signal for 
the engine to be pulled ahead over the swltch point About the time I got to 
the swltch, I heard him hoUow, and the cars naoved ofC, and he was between 
the tracks with his leg crushed, and those six cars had been backed or pulled 
lOver him. We had to pull the rail over to get his foot out. We then sent a 
man for the ambulance.' A. I said it in substance." 

It appears from testimony subsequently given that the conductor was 
in fact called to testify bef ore the Indiistrial Board, and that his testi- 
mony there given was not restricted to what he saw, nor what he knew ; 
but he was permitted to describe the accident, basing his opinion upon 
statements made to him, and he was permitted to draw conclusions 
from facts which he observed, and facts concerning which he had been 
infomied. From this answer, thus made before the Industrial Board, 
the jury could fairly infer, and in fact could hardly conclude other- 
wise, that the conductor saw Norris step in between the cars just be- 
fore he directed the movement of the train, which resulted in the de- 
ceased's injury. 

It was known to the plaintiff's counsel that the conductor did not see 
the accident, and in fact could not hâve described the accident, except 
from hearsay statements. The plaintifï knew that the conductor's an- 
swer to the question propounded to him was based upon hearsay state- 
ments. It was highly prejudîcial to the défendant, and there was no 
justification or explaniation ofïered for its réception. In view of the 
dispute over the conductor's alleged négligence, we are unable to say 
that the error was not prejudicial. 

Judgment is reversed, and the cause remanded for new trial. 
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EVANS V. CROWN GASOLINE & OIL CO. 

BLAIE et al. V. EVANS et aL 

(Circuit Court of Appeals, Third Circuit. November 1, 1917. On Motion for 
Beargument, December 10, 1&17.) ' 

No. 2283. 

Appeal and Ebbos <g=>266(2) — Necessitt 01* Exception — Deckëe on Atjdi- 
tor's Report. 

Where, after exceptions to the flrst report of the auditor maklng dis- 
tribution of funds realized by a receiver appolnted In a creditors' suit 
were sustained, appellants flled no exceptions to the audltor's amended 
report and schedule, either before hlm or when the schedule was flled In 
court, and a final decree directlng distribution according tO such schedule 
was entered, an appeal from such decree, taken after distribution and on 
the same day an order dlscharglng the receiver was entered, présents 
nothlng for revlew. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Bill in equity by George M. Evans against the Crown Gasoline & 
Oil Company, in which the Potter Tru.st Company was appointed re- 
ceiver. From the decree for distribution of assets, S. S. Blair and 
others appeal. Appeal dismissed. 

R. E. Anderson and John A. Blair, both of Pittsburgh, Pa., for ap- 
peDants. 
Léonard K. Guiler, of Pittsburgh, Pa., for appellees. 

Before BUEFINGTON, McPHERSON, and WOOLEEY, Cir- 
cuit Judges. 

McPHERSON, Circuit Judge. In the court below, this was a 
creditors' bill, and the appeal before us is by S. S. Blair and other 
bondholders from the decree distributing a fund in the hands of the 
receiver. The fund was raised by selling the company's real estaté, 
upon which certain bonds had been secured by moftgage, and one mat- 
ter before the auditor appointed to distribute was an attack by the ap- 
pellants upon the claim of George Evans, another bondholder; the 
ground of attack being that while Evans was a director of the com- 
pany he had accepted bonds as collatéral security for an antécédent 
debt at a time when he knew the company to be inSolvent. The auditor 
sustained the objection and excluded the bonds. Evans filed exceptions 
to the report on December 7, 1916, and renewed the exceptions a 
week later when the report was filed in the District Court. On Mardi 
2 the court filed an opinion reversing the auditor and holding that 
Evans was entitled to share on an equal footing with the other bond- 
holders, and on March 6 sent the report back to be corrected. There- 
upon the auditor prepared an amended schedule, but to this the ap- 
pellants filed no exceptions, either before him or afterwards when 
the schedule was filed in court. Accordingly on May 12, 1917, the 
f ollowing final decree was entered : 

®=3For other cases see same topic & KBY-NUMBER in aU Key-Numbered Digests & Indexes 
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"And now, May 12, 1917, It appearing to the court that on March 6, 1917, 
an order of thls court was flled and enter ed referrlng the auditor's report In 
the above-entitled case back to the auditor for the purpose of maklng dis- 
tribution in accordance with the opinion of thls court, and that more than 
slxty (60) days hâve elapsed slnce sald order of court was flled and entered, 
and no appèal has been taken therefrom ; and it further appearing to the 
court that on May 1, 1917, the auditor's amended schedule of distribution 
was flled, and that ten (10) days bave elapsed slnce sald amended schedule of 
distribution was flled, and no exceptions bave been flled thereto, by reason 
whereof said. report bas been conflrmed absolutely in accordance with the 
rules of thls court, the Potter Tltle & Trust Company, receiver of the Crown 
Gasoline & 011 Company, is hereby ordered and dlrected to make distribution 
to the parties entltled thereto in accordance with sald amended schedule of 
distribution." 

In accordance with this decree the receiver proceeded to distribute, 
and on June 27 was discharged by a formai order. On the same day 
the présent appeal was taken from the decree of May 12, and we are 
now asked to say that the decree was wrong, and to make "the neces- 
sary orders * * * directing the appellee to make restitution to 
the appellants in the sum of $19.28 for each bond held by them." 

In our opinion the correctness of the decree is not properly before 
us, for the reasons therein recited, and for other reasons that are not 
disputed. No exceptions were filed to the amended schedule; it was 
not questioned either before the auditor or the court below ; a decree 
has been entered confîrming it absolutely in accordance with the rules 
of the District Court ; the money has been paid to the parties therein 
specified, and in the amounts named; and the receiver has been dis- 
charged. In obédience to the well-established rules of orderly procé- 
dure in a court of first instance and in a court of review, nothing is 
presented now except the formai correctness of a final decree that 
cornes before us without having been objected to in the court below, 
and in our opinion the appeal shçuld be dismissed. The fund is gone, 
and the receiver is protecteçi by the court's decree of May 12, as well 
as by the order of discharge ; and of course, as long as the decree 
stands unreversed, no order of restitution can be made. 

The appeal is dismissed. 

On Motion for Reargument., 

PER CURIAM. The merits of this appeal were not overlooked, 
but as they seem to bè in favor of the appellee we took the oppor- 
tunity 'to call attention to the loose practice disclosed by the record, 
especially as looséness of practice is a good deal more fréquent now 
than it used to be, and ôften hampers us in the proper disposai of 
business. 

The motion is refused. 
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FELL BEEWING CO. v. ADAMO et ux. 

(Circuit Court of Appeals, Thlrd Circuit. November 28, 1917.) 

No. 2306. 

1. Appeal and Errob ®=5l002 — Eeview — Verdict. 

A verdict on conflicting évidence Is conclusive on appeal. 

">: Appeal and Ebrob (3=909(1) — Eeview — Finding. 

In an action against a brewing company for the death of a small chlld, 
run over by the rear wheel of its wagon when he fell from a step be- 
tvi'een the front and rear wheels, the question whether the driver's motion 
directing the chlld to get off was so threatening as to amount to négli- 
gence must, where the only wltness as to the accident, save the driver, 
illustrated the same, be, on appeal, treated as a jury question ; It havmg 
been so treated below. 

In Error to the District Court of the United States for the Middle 
District of Pennsylvania ; Chas. B. Witmer, Judge. 

Action by Antonio Adamo and wife against the Fell Brewing Com- 
pany. From a judgment for plaintifïs, défendant brings error. Af- 
firmed. 

Robert W. Archbald, of Scranton, Pa., and J. E. Brennan, of Car- 
bondale, Pa., for plaintiff in error. 

John Memolo and David J. Reedy, both of Scranton, Pa., for dé- 
fendants in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

IMcPHERSON, Circuit Judge. In this action the plaintifïs, who are 
alien subjects of the king of Italy, recovered damages from a Penn- 
sylvania corporation for the death of their son, a child four years 
old. At the trial, testimony was ofïered that tended to prove the fol- 
lowing facts: 

About half past one o'clock on September 11, 1914, the wagon, a 
heavy vehicle loaded with 75 cases of bottled béer and driven by a 
man named Corby, was proceeding slowly in a southerly direction 
along one of the streets in Carbondale, and the boy was on the side- 
walk not far from the wagon ; he may hâve been observed by Corby, 
but in any event he f oUowed the wagon along the sidewalk for a short 
distance, and then ran out into the roadway; Nelson, the driver 
of a farm wagon a few feet in the rear, called to the child to "look 
out"; but the child either did not hear or did not heed the warn- 
ing, and continued to run toward the company's wagon, and finally 
mounted a step or bar between the front and the hind wheels ; while 
he was on the step, Nelson called to Corby, "Look out, there is a 
boy trying to get on your wagon," whereupon Corby turned and look- 
ed at the boy, making a gesture of some kind with his hand, but did 
not stop ; the boy immediately fell off the step and was run over by 
the hind wheel, sustaining injuries from which he died almost at 
once; the wagon went forward perhaps 50 feet after Corby received 
Nelson's warning and saw the child on the step. 

&=»For other cases see same tODic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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[ 1 ] Nelson was the only witness to the accident, and every important 
item of his testimony Wâs" denied by Corby, who deClared that he did 
not see thechild until after the injury, and that he heard no warn- 
ing and made no gesture. But the jury accepted Nelson's account, 
and the verdict, if supported by submissible évidence, is conclusive on 
appeal. 

[2] Only one point is in dispute: Was the judge warranted in al- 
lowing the jury to find that Corby's gesture was so threatening in 
character as to amount to négligence, considering the âge of the child 
and the other circumstances ? Barre v. Reading, etc., Ry., 155 Pa. 
170, 26 Atl. 99; Satinsky v. Brewing Co., 187 Pa. 57, 40 Atl. 821; 
Brennan v. Merchant & Co., 205 Pa. 258, 54 Atl. 891 ; Hyman v. 
Tilton, 208 Pa. 641, 57 Atl. 1124; McCabe v. Kain, 250 Pa. 444, 95 
Atl. 574; Di Meglio v. Railway, 249 Pa. 319, 94 Atl. 1095; Bucci v. 
Waterman, 25 R. I. 125, 54 Atl. 1059. The case Hes within a narrow 
compass and is undoubtedly close, but the company has not convinced 
us that the trial judge was mistaken. When Nelson testified con- 
cerning Corby's gesture, he illustrated by appropriate action ; and this, 
of course, was seen by the jury, although it could not be reproduced 
on the notçs. We cannot know, therefore, what degree of threat or 
violence may hâve been indicated, and in the absence of this es- 
sential information we cannot décide that the gesture was not nég- 
ligent in character. In Pa. R. R. v. Glas, 239 Fed. 258 (152 C. C. A. 
244) we considered a similar question. There it was important to 
détermine the position of a break or crack in an arch bar on a rail- 
way truck, and the printed record left the fact in doubt. But a wit- 
ness had pointed out the position to the jury, and in the court's opin- 
ion Judge Woolley said: 

"It does not appear in the record whether the crack was on the outside or 
theinside of the arch bar when In position upon the truck, and therefore the 
record does not show whether, upon Inspection, it could be seen. The arch 
bar, however, was described to the jurj', and the position of the crack was in- 
dicated to them by the witness who discovered it. In the course of his testi- 
mony, he said: 

" 'Eight where it came up llke this (Indlcatlng), and then It went out over 
the box ; it was cracked right In the end there, in the short bend.' 

"Just how much was before the jury that is not before us with respect to 
the exposed or hldden location of the break, the record leaves in doubt, but 
that there was something before the jury that is not before us, there is no 
doubt. We must therefore assume, that the matter indicated to the jury, 
though not disclosed by the record, was such as to support the verdict. Wag- 
ner V. Standard Sanitary Mfg. Ce, 244 Pa. 310, 91 Atl. 353." 

Thèse remarks are relevant in the présent case, and support the 
conclusion we hâve reached. 
The judgment is affirmed. 
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FIRESTONE TIRE & RUBBER CO. v. SEIBBRUNG. 

(Circuit Court of Appeals, Slxth Circuit. November 6, 1917.) 

No. 2954. 

1. Patents ®=>321 — Infrinqkment — Pjîo Foema Decrees — Practicb. 

Pro forma interlocutory decrees by the trial court are not favored. 

2. Patents <S=»324(5) — Infringement — Review — Dismissal. 

In a suit for infringement of patent, défendant, after argument and 
submission of an appeal from an interlocutory decree for eomplalnant, 
set up the récent discovery of a Belgian patent as important, as bearing 
on the valldity and scope of oiie of the patents In suit, and asked that it 
be permitted in some method to bring the patent Into the record before 
décision. It appeared that défendant was not gullty of lâches In dis- 
covering the patent, and that It was of such superficial resemblance to 
one in suit that, If it were excluded and the decree below afflrmed, fur- 
ther litlgatlon would be probable. Held, that there was no avallable pro- 
cédure, unless the parties stlpulate otherwise, to brlng the patent Into 
the case, except to dismlss the appeal wlthout préjudice and remand the 
case, with directions that It be reopened for additional proofs. 

3. Patents <S=5324(6) — Infringement — Dismissal of Appeai.. 

In such case, directions that the suit be reopened for additional proofs, 
and that, In the light of the original record and such proofs, it agaln be 
heard and deeided, is not beyond the power of the Circuit Court of Ap- 
I)eals. 

In Equity. Bill by Frank A. Seiberling against the Firestone Tire 
& Rubber Company. From an interlocutory decree for complainant, 
défendant appeals. After remand, but before décision, défendant set 
up the récent discovery of a Belgian, patent, said to be important as 
bearing on the validity and scope of one of the patents in suit, and on 
motion to reopen prayed permission to bring the patent into the rec- 
ord before décision. Appeal ordered dismissed, unless within 15 days 
parties by stipulation dispose of the matter of the newly discovered 
patent. 

See, also, 234 Fed. 370; 235 Fed. 891, 149 C. C. A. 203. 

Before WARRINGTON, KNAPPEN, and DENISON. Circuit 
Judges. 

PER CURIAM. The court below made the usual interlocutory 
decree for complainant in a patent case. After the appeal had been 
argued and submitted to this court, but remained undecided, the ap- 
pellant alleged the récent discovery of a Belgian patent, said to be 
important as bearing on the validity and scope of one of the patents 
in suit, and asked that it be permitted in some method to bring this 
patent into the record before the case was deeided. We hâve reached 
three conclusions: 

The first is that the delay in the discovery of the patent is so far 
accounted for that reopening should not be denied on the ground 
of lâches. 

The second is that the Belgian patent bears a sufficient relation to 
the controversy, so that the interests, both of the parties and of the 

&sF0T otber cases «ee came toplc & KEY-NVMBER In ail Key-Numbered Dlgests & Indexe! 
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public, make it inadvîsable to proceed to a final décision without the 
présence in the record of this patent and such proofs as the parties 
désire to take concerning it. In saying this, we intimate no opinion 
as to whether it will eventually be found materially pertinent; we 
say only that it has enough superficial resemblance to the second pat- 
ent in suit so that, if it were excluded f rom présent considération, and 
if the decree below were affirmed, further litigation would be probable. 

[1, 2] The third is that, giving due regard to the merely appellate 
jurisdiction of this court, and to the rule that pro forma decrees by 
the trial court are not favored (Cramp v. Curtiss, 228 U. S. 645, 649, 
33 Sup. Ct. 722, 57 L. Ed. 1003), there is no available procédure (un- 
less ail parties agrée otherwise), except to dismiss this appeal, with- 
out costs artd without préjudice, and remand the case, with directions 
that it be reopened for additional proofs on this subject, and that, 
in the light of the original record and thèse additional proofs, it be 
again heard and decided by the trial court. If there shall then be an- 
other appeal, the présent printed record can be used, with the neces- 
sary supplément, and the necessary further hearing in this court will 
be immédiate. 

[3] We hâve decided the issues of lâches and prima facie perti- 
nence ràther than remit them to the trial court, as we did in Wagner 
V. Meccano, 235 Fed. 890, 149 C. C. A. 202, because this case has 
been finally argued before us. A reversai of the decree by us might 
materially affect some proceedings below which dépend on the decree ; 
and we perceive no lack of power to give, regarding an interlocutory 
decree, those directions which we bave specified. See Greene v. U. 
S. Co. (C. C. A. 1) 124 Fed. 961, %2, 60 C. C. A. 93. 

Accordingly, unless within 15 days the parties otherwise dispose of 
thé matter by stipulation, the appeal will be dismissed, and a man- 
date immediately issue in accofdance herewith. 



BAHBER V. BEO MOTOR CAR SALES CO. 
(District Court, S. D. New York. June 12, 191T.) 

1. Patents 'S=314 — Dismissal by Plaintiff. 

Wliile a. plaintlfC cannot dlsmis» hls blll, so as to deprlve a défendant of 
rights establisJaefl during the pfDgress of the trial, plaintiff, in a suit 
for inf riipjgement of a patent, may, af ter the introduction of évidence and 
before s'ubmis^ion, withdraw hls charge of infringement as to one claim 
of the patient ànd proceed as to another. 

2. Patents <©=5ii87(l)— Ciaims — Dbawinqs. 

Drawings attached to a patent inay be used to explain any obscurity In 
the spécifications, and to show the form and position of the parts. 

3. Patents ©=959 — Prioe Àbt— Evidence. 

Though f oreign patents were ' not Issued more than tWo years before 
plalntlfE's application, so as to constitute a bar under Rev. St. § 4886 
(Domp. St. 1916, i 9430), yet, -where the date of their issuance antedated 
that of plaintiff 's invention, such patents were properly clted to sbow an- 
ticipation ô^ pirior' stàt'e of the art. ■' 

<@=3For other cases see same topic & KÉY-NUMBER ia ail Key-Numbered Dlgests & Indexes 
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4. Patents <S='328 — Infeingement — Anticipation. 

Barber patent, No. 781,802, for improvements in valves and valve gear 
for explosive engines, held anticipated and llmited by the prier state of 
the art, and, as limited, not to be infringed by defendant's device. 

In Equity. Bill by William Barber against the Reo Motor Car Sales 
Company. Bill dismissed. 

Fred Francis Weiss, of New York City (Samuel E. Darby, of New- 
York City, of counsel), for plaintiff. 

Wetmore & Jenner, of New York City (Edmund Wetmore, Law- 
rence E. Sexton, and Robert D. Eggleston, ail of New York City, of 
counsel), for défendant. 

HAZEL, District Judge. The Barber patent, No. 781,802, dated 
February 7, 1905, on application filed February 24, 1902, for improve- 
ments in valves and valve gear for explosive engines, is asserted by 
complainant to be infringed by the défendant company as to claim 9 
only, which is for an exhaust valve and operating mechanism in its 
adaptation and use of an inlet valve in combination with an explosion 
motor. The case was tried before me in open court, and évidence taken 
relating to infringements of claims 8 and 9 for the inlet and exhaust 
valve, respectively ; but after the summing up of counsel was com- 
pleted complainant ofïered to withdraw claim 8, relating to the inlet 
valve, from further considération, and to rely Solely on claim 9. De- 
fendant objected to the proposed withdrawal, and nothing further was 
done at the time ; but since then complainant has notified defendant's 
solicitor in writing that he elected to withdraw claim 8 as an issue here- 
in. Défendant, still opposing such withdrawal, contends that, as much 
of the évidence taken related to claim 8, its validity should be deter- 
mined by the court. 

[ 1 ] Ordinarily a plaintiiï has the undoubted right to dismiss his bill 
at any time upon the payment of costs, even where the case; has been 
tried and the défense made ; but, when it appears that during the 
progress of a trial rights of a défendant hâve been established, it is 
not, it has been held, just to deprive him of them. Chicago & Alton R. 
R. Co. v. Union Rolling Mill Co., 109 U. S. 702, 3 Sup. Ct. 594, 27 
L. Ed. 1081. In Georgia Pine Turpentine Co. v. Bilfinger et al. (C. 
C.) 129 Fed. 131, the trial court held that, where a preliminary injunc- 
tion had previously been granted, the plaintiff would not be permitted, 
after the case was tried, to dismiss the bill without préjudice, and as 
it appeared that infringement was not proven the défendant was en- 
titled to a decree on the merits. But no such extrême condition is hère 
presented. The withdrawal of a single claim after the taking of évi- 
dence and the summing up of counsel was not prejudicial to the rights 
of the défendant, and is an expédient not infrequently resorted to in 
patent litigation. In Thomson-Houston Electric Co. v. Elmira & H. 
Ry. Co. (C. C.) 71 Fed. 886, Judge Coxe distinctly approved such pro- 
cédure, remarking that the practice should be encouraged. , ^ 

[2-4] Therefore, without ruHng as to claim 8, though incidental refer- 
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ence thereto îs necessary, the issues will be narrowed to claim 9, which 
reads as fbliows: * 

"9. In aa-eJiplpsion motor, the comblnatlfin with an explosion çhamber having 
a T-shaped gàs passage, the main central or stem portion of whlch forma the 
exhaust -orlflce of the explosion chamber of a serew plug closed at the ou ter 
end, open aï the Inner end, and having a perforated perlpheral wall, so as to 
give free communication between the central hoUow thereof and the main 
stem or centrai passage and the explosion chamber located In the head por- 
tion of the'T-shaped passage, à puppet valve, the stem of which projects out- 
ward through the head of the plug seated upon the Inner end of the plug, 
so as to eut olf commuhlcation between the main stem portion of the T-passage 
and the explosion chamber, except when the same is forced away from the 
seat and toward the explosion chamber, a sprlng for normally keeping the 
valve in the closed position and means for forcing the valve stem Inward, so 
as to open the valve actuated by the niotor and adapted to be removed from 
contact wlth the valve stem wlthout removal from the support thereof, so 
as to permit of removal of the plug and valve by the unscrewing of the plug, 
substantially as shown and described." 

Said claim relates wliolly to an exliaust valve structure having a 
screw plug' and valve cage and mechanism for taking ît out of its cas- 
ing by unScrewing the plug. It has five éléments : (1) The explosion 
chamber, with a T-shaped gas passage f orming the exhaust orifice 
of the explosion chamber ; (2) a screw plug ; (3) a puppet valve ; (4) 
a spring for keeping the valve closed ; (5) means for opening the valve 
by forcing the valve stem inward and for removal of the stem by un- 
screwing the plug, as is more particularly described therein. 

Valves of différent kinds and appearances are necessary appliances 
for combustion engines. A comparison of claims 8 and 9 discloses an 
additional élément in the latter for reraoving the exhaust valve with- 
oUt disconnecting any operating mechanism. The desired resuit, ac- 
cording to the spécification, is securèd by fîrst taking out the set screw 
42 to permit turning aside cam rod 4Ô, journaled at the lower end, 
thusbringing the extension arm ^1 out of line or jointure with the valve 
stem and' allô wing the covering for the valve to be unscrewed. To re- 
place the exhaust valve it is necessary simply tO screw the screw plug 
back into thé casing and turn the cam rod back in line with the under 
portion of the valve stem, thas joining them, and to hold the cam rod 
in contact with the valve stem at the elongated slot, permitting its 
reciprocation. 

The Barber patent in suit was held valid and infringed in a prior 
litigation between the patentée and the Otis Motor Sales Company (D. 
C.) 231 Fed. 755 (affirmed 240 Fed. 723, - — C. C. A. — ), and in 
that case the issues were substantially' the same as hère, involving the 
same operating mechanisms. The évidence, however, as to the va- 
lidity or scope of the involved claim, is more complète, and a dififerent 
prior art is submitted herein, which persuades me to another conclu- 
sion. An understanding of the inlet valve would, I think, be helpful 
to an understanding of the essential f eatures of claim 9. The inlet 
valve is used in connection with an explosive motor having the usual 
cylinder and piston operated by a crank shaft, the gas entering the 
cylinder through openings in the wall of a screw plug or valve cage, 
which incloses or covers a valve ordinarily kept closed by a spring 
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around Us stem. It is opened by air pressure, and the vapor allowed 
to pass into the explosion chamber of the motor ; it is seated on a ring 
and firmly held in position by the screw-threaded valve cage, which 
screws into the inlet orifice and may be locked therein. The exhaust 
valve, although made somewhat dififerently, also has a screw plug valve 
cage with perforated side walls, closed at the lower end and open 
at the upper end. The valve cage, covering the valve, is made to screw 
into the exhaust orifice, and is preferably located underneath the inlet 
orifice; the valve stem extending through and out of the valve plug 
at its inner side, while the puppet valve is kept in continuous contact 
by a spring with the valve seat. There is also a T-shaped gas passage, 
as specified in the claim. 

The évidence does not show that the patentée herein was the first 
to invent a mechanism for screwing the exhaust valve to the casing 
of the explosion chamber to render re'moval easy. Nor was he the 
first to connect a screw plug and valve by its stem to a cam rod, which 
operated the valve in its reciprocation. In the litigation before Judge 
Ray, involving this patent, no prior art structures or combinations, 
like those in the patents to Hirsch, Hall, and Jerram, to which référ- 
ence is hereinafter made, were shown. Indeed, the learned court in 
his opinion expressly said that each and every prior patent in évidence 
disclosed a valve cage which had one or more obstructions to its ready 
removal, and that no one had fully solved the problem of ready re- 
movability until Barber came into the field. The évidence before me 
is persuasively to the contrary, unless the testimony ofifered by com- 
plainant to antedate the invention is sufficiently convincing to establish 
the fact. 

It is undeniable that a new combination or arrangement of parts to 
achieve a new resuit constitutes a new invention, and this is true, even 
though the principal éléments of the combination or subcombination 
are old, provided they hâve not before been assembled in a single 
device to produce the same resuit. The prior patents to Bousfield, 
Fessard, and Wohlgrath, which were not before the court in the prior 
case, seem to me clearly to show that inlet valves having in combina- 
tion éléments similar to complainant's, including a T-shaped gas pas- 
sage, were known to the skilled in the art. For instance, in the Brit- 
ish patent of April 3, 1900, to Bousfield, just prior to the Barber in- 
vention, there is an inlet valve (operating automatically) covered by 
a screw plug (the assemblage being in one pièce, not in two, as in com- 
plainant's), which may be readily unscrewed from its casing. The 
spécification explicitly states that, when the valve plug is unscrewed, 
there is easy access to the exhaust valve located in the valve box across 
from the inlet valve with a space between; their chambers being in 
communication with the carburetor. Although the arrangement of 
the valve assemblage appears to hâve been somewhat différent from 
complainant's, in which the two valves are removed independently of 
each other, still, giving efifect to Professor Pryor's testimony, it ap- 
pears that the Bousfield device has in combination the varions élé- 
ments of claim 9 in suit, except the fifth, which relates to means for 
removing the exhaust valve. Such structure discloses a screw plug and 
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seat around a puppet valve held in place by a spring and screwed 
into the casing; there are perforated side walls in the screw plug for 
the gas to flow from the inlet to the explosion chamber when the valve 
is open; and there is a gas passage for allowing the incoming gas to 
pass to the screw plug and valve which when in position is at right 
angles to the inlet. There is no obstruction to the easy removal of the 
screw plug by unscrewing it frora the casing. Its similarity to de- 
fendant's inlet valve construction is marked, and any différences there 
may be are in the dimensions, size of perforations, and screw thread 
only. 

The Fessard patent, No. 639,160, issued December 12, 1899, and 
the French patent to Wohlgrath, show automatic inlet valves having 
singly the essential éléments in combination of the inlet valve of the 
Barber patent. Fessard shows a T-shaped gas passage in the stem 
part, forming the inlet, with a valve seat ring located in the head por- 
tion of the passage. There are, it is true, a few structural différ- 
ences relating to the size of the perforations, screw threading, and an- 
nular ring; but thèse are çot essential différences. Their use was in 
connection with internai combustion, and they were operated in the 
same way and for the same purpose as the inlet valve of the Barber 
cngine in suit. Accordingly, the inquiry must be whether the addition 
of mechanism for removing the exhaust valve created a new combina- 
tion, by which a new resuit was accomplished. The record shows sev- 
eral prior patents claimed by défendant to be anticipatory. 

In the Hirsch patent. No. 532,555, of 1895, there is a T-shaped gas 
passage, with a main central or main portion forming the exhaust 
orifice of the explosion chamber, together with the other éléments in- 
cluded in claim 9. There are shown means for operating a rock lever, 
supported at one end by a double grooved cam. The lower end of the 
rock lever comes in contact with the valve stem and forces it inward 
to open the valve. Complainant contends that the rock lever means 
for actuating the valve are not practicable for automobile engines, and 
also that the Hirsch patent was not directed toward providing for re- 
moval of the valve. This view of the Hirsch patent is perhaps not 
without merit, and it may therefore be passed. 

But the Hall British patent, No. 4,191, of 1899, is not believed to be 
open to this criticism. It provided for an exhaust valve mechanism 
applicable to automobiles, which could be readily and easily removed. 
The means employed to accomplish such object are strikingly similar 
to Barber's. Hall used a push rod to force the valve stem inward to 
open the Valve, and adapted a sleeve and casing for mounting the cam 
rod, and pivoted it, so that, when the screw nut, which held the cam 
rod in ah upright position, was loosened, the cam rod and sleeve around 
it, as well as the casing at the lower end, swung away from the exhaust 
valve by unscrewing the valve plug in substantially the same way as 
in the Barber patent. On this point the spécification says : 

"This enables me, by slaeking out one or two screws, to swivel this cam 
rod out bf position and withdraw the exhaust and gas valves without inter- 
fering with any other parts, ùnd saves me from taldng it out of gear or time 
with the crank shaft." 
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And again : 

"The engine also has an Improved arrangement of exhaust governor gear 
by whieh the exhaust and gas valve raay be taken out witliout interfering with 
any of tbe valve parts, or wlthout having to throw the said gear out of time 
vpith the crank shaft." 

To avoid the eiïect of the Hall disclosure, complainant, conceding 
that the fifth élément of claim 9 is shown, daims nevertheless that the 
valve structure is not disclosed to hâve ail the éléments in combination ; 
that such structure does not hâve an explosion chamber with a T-shaped 
gas passage, the main central or main portion of which forms the ex- 
haust orifice of thet chamber, nor a screw plug open at one end and 
closed at the other, nor a perforated peripheral wall for communica- 
tion between the central passage and the explosion chamber. But I 
feel that I cannot ignore the uncontradicted testimony of Professer 
Pryor upon thèse points. 

It is true, as argued, that the Hall spécification does not in words de- 
scribe the exhaust valve and mechanism with particularity ; but I agrée 
with the expert witness that the drawing accompanying the patent to 
an appréciable extent indicates its form and character. On cross-ex- 
amination, Professer Pryor testified that the Hall patent and draw- 
ings showed to him that the exhaust valve was screwed into the cylin- 
der as indicated by the hex nut over the valve spring, while the screw 
threading and stem implied a seat ring for the valve and a T-shaped 
passage through which exhaust gases leave the cylinder from the ex- 
plosion chamber; such gases passing under the valve and to the right 
or left into the exhaust orifice. There was, I think, sufficient ground 
for this assumption; for though the outlet from the exhaust cham- 
ber in the Hall structure was located at an angle, and had no straight- 
stemmed T-passage for the escape of the vapor, the gases nevertheless 
passed out of what is technically regarded as a T-passage. The exact 
kinds of screw plug and seat used are not shown in the Hall drawing ; 
but it is évident that the valve was covered and had peripheral open- 
ings and an annular seat, with holes for gas passage. The skilled in 
the art would in my opinion hâve had no difficulty, at the time Barber 
applied for his patent, in understanding from the Hall spécification 
the broad embodiment of the combination in suit. 

There has never been a doubt but that drawings attached to a pat- 
ent may be used to explain any obscurity in the spécification ; indeed, 
they are usually considered a part thereof, and may even be relied upon 
to some extent to ascertain the form and position of some of the 
parts. Banker v. Bostwick et al. (C. C.) 3 Fed. 517; Hogg et al. v. 
Emerson, 11 How. 587, 13 L. Ed. 824; Walker on Patents (5th Ed.> 
71. And in Consolidated Bunging Apparatus Co. v. Metropolitan 
Brewing Co., 60 Fed. 93, 8 C. C. A. 485, it was substantially held in 
this judicial circuit, Judge Lacombe writing the opinion of the court, 
that a patent for a mechanical combination is anticipated by a prior 
device containing the same éléments, although in the latter patent there 
was no description, of the advantages of using the combination in the 
way pointed out in the patent last issued. There it appeared that a 
certain kind of valve was an élément of a combination, and the draw- 
ing and spécification showed a somewhat différent valve ; but the claim 
245 F.— 60 
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was not limited to the latter kind of valve. See, also, Saunders et al. 
V. Allen, 60 Fed. 610, 9 C. C. A. 157; Keene v. New Idea Spreader 
Co., 231 Fed. 701, 145 C. C. A. 587; Stow v. Chicago, 104 U. S. 547, 
26 L. Ed. 816. 

Importance is also attached by défendant to the Jerram British pat- 
ent, No. 3,720, of 1900, which has an explosion chamber with a 
T-shaped gas passage, the main central or stem portion of which forms 
the exhaust orifice of the explosive chamber, and a screw plug that 
closes the outer end, the inner end being open, with peripheral open- 
ings for communication between the explosion chamber and the main 
stem or passage. Means are also shown for forcing a puppet valve in- 
ward to open the exhaust valve, consisting of a rock lever, which en- 
gages the valve stem to open the valve. Complainant argued that such 
patent was not to secure the ready removability of the valve and that 
the arrangement was impracticable for automobile use. But, conced- 
ing this point, I nevertheless incline to the view that this patent, though 
not anticipatory, bears upon the scope of the claim with which we are 
herein concerned. 

Although the Otto engine contains a valve cage with openings in 
the side walls, together with a T-shaped gas passage, puppet valve, and 
spring, it is not believed important, as it discloses no means for screw- 
ing the cage înto the cylinder, and it belongs to flange valve structures 
considered in the Otis Case, which the patentée designed to improve. 

But, if I am not mistaken in believing that the valve mechanism of 
Barber was not in a broad sensé new, a question certainly arises as to 
whether, in view of other prior devices showing cam rods and rocker 
arm connections for operating the exhaust valve, it involved invention 
to mount the cam rod in the manner specified in the patent in suit. 
Hall's disclosure persuades me that the patentée was not the first to 
overcome the difficulty in removing the exhaust valve from its casing, 
and he is entitled at most to protection only for his spécifie embodi- 
ment ; i. e., the particular valve structure and operating mechanism 
to which référence has hereinbefore been made. 

There was testimony to carry back the Barber invention, and it was 
contended that both the Hall and Jerram patents were too late to be 
either anticipations or publications, within the meaning of section 4886 
of the Patent Statute (Comp. St. 1916, § 9430). In order to consti- 
tute a bar, thèse patents would hâve to hâve been dated or issued more 
than two years before February 24, 1902, the filing date of the appli- 
cation for the Barber patent. Such, however, not being the fact, évi- 
dence was introduced as to the time when Barber conceived and com- 
pleted his invention, with a view of carrying its date back of the dates 
of the claimed anticipating patents. The testimony on this point, how- 
ever, does not remove a reasonable doubt in my mind as to the com- 
pletion of his invention before the spring or summer of 1901. He 
claims that he commenced work on his invention in the fall of 1897 
and that rough sketches were then made; but in the Otis Case he 
swore that the preliminary sketches for the valve were made in 1898, 
and in another case involving his patent he swore the sketches were 
made in 1899. They were not produced for my inspection, although 
it was stated that they had been before the court in the Otis Case, with 
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the exception of two sheets; the others being claîmed tQ.have been 
mislaid or stolen. The pattern maker testified, it is true, that he made 
pattems of the valve at Barber's request in 1898, and that later there 
was some machining donc; but none of the three witnesses who tes- 
tified as to patenting prior to th© filing date state that they actually 
saw the valve in opération in connection with a motorcycle earlier than 
the spring or summer of 1901. Moreover, their testimony ref erred to 
the inlet valve construction exciusively, and not to the instrumentality 
for removing the exhaust valve. The Hall and Jerram patents were 
granted March 17, 1900, and June 12, 1900, respectively ; but, as the 
évidence does not carry the date of Barber's invention back of either, 
they were properly cited to prove anticipation or the prior state of 
the art. 

In the Otis Case there were in évidence prior patents describing push 
rods with tappets ; but they wëre considered immateria^l by the court, 
inasmuch as they did not include the combination in suit. Hère, how- 
ever, the proofs are that prior ■ patents, not before the court in the 
Otis Case or before the Examiner of Patents, substantially embody 
the combination, having parts équivalent tb the parts of claim 9, and 
therefore claim 9 is entitled to only a narrow construction. In the 
Hall, Jerram, and Hirsch patents the removal of the valve mechan- 
ism was somewhat différent from complainant's, whose main object, as 
heretofore indicated, was the quick and easy removability of the valve 
mechanism. Claim 9 is, at most, of narrow scope and of limited ap- 
plication, and does not include ail kinds of removable valve actuating 
mechanism for easily and quickly taking the valve from its casing for 
cleaning and repairing. Def endant's structurç, an overhead inlet valve, 
wherein the push rod is removed from its support by the rocker arm, 
which actuate>s the valve stem and presses it downward, to permit un- 
screwing the valve plug, does not resemble complainant's valve mechan- 
ism, and is not, in view of prior disclosures to which référence has been 
made herein, an infringement of claim 9 in suit. 

The bill is therefore diçmissed, with costs. 



BARBEE ▼. OTIS MOTOR SALES CO. 

(District Court, N. D. New York. November 1, 1917.) 

Patbntb ®==>324(6) — Suit fob Infeingement — Reheabins Afteb Affihuanoe. 
Where, af ter a decree finding valldlty and Infringement Qf a patent 
has been affirmed by the Circuit Court o£ Appeals, and a mandate sent 
down on which an interlocutory decree has been entered, another Dis- 
trict Court, on addltional évidence of the prior art, hèld the patent not 
tnfringed by the same structure, the first court, in the intèrest of uniforml- 
ty of décision, may properly request the Circuit Court of Appeals to re- 
call its mandate and retuni the record, that the District Court may be 
relnvested with jurisdiction to set aslde Its decree, receive addltional evi- 
âence, and reconsider the case; but where the new évidence offered is not 
newly discovered, in such sensé as would entltle défendant to a new trial 

CoFor otber cases see sama topic t KBY-NUUBBR in kU Key-Numbered Digests & Icdezcn 
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at law, but should hâve been discovered and produced on the hearlng, such 
action wlll be taken only on condition that défendant pays the expenses 
unnecessarily incurred, Including counsel fées to complalnant. 

In Equity. Suit by William Barber against the Otis Motor Sales 
Company; Application for a request to the Circuit Court of Appeals 
to recall its mandate, and for a rehearing. Granted on conditions. 

For prior opinion, see 231 Fed. 755. 

Thls is an application to this court for an prder opening and yacatlng the 
decree entered herein by thls court purauant to the mandate of the Circuit 
Court of, Appeals, Second Circuit (240 Fed. 723, 153 C. C. A. 521), affirming the 
décision of thls court, and the interlocùtory decree entered thereon, to the 
effect that clalms 8 and 9 of the patent Issued to William Barber, assignor to 
Ada S. Barber, No. 781,802, dated February 7, 1905, and applied for Febru- 
ary 24, 1902, were valld and Infrlnged by the défendant, and also for the mak- 
ing of a request by thls court to the Circuit Court of Appeals to recall its 
mandate, ail to the end that thls court may be at llberty to make an order re- 
opëning the case and allowlng the introduction of new and addltlonal évi- 
dence', bearlng not only on the valldlty »f the clalms of the patent in issue 
but on the question of Infrlngement, notwithstanding the afflrmance by the 
Circuit Court of Appeals of the prier décision of thls court and the entry of a 
decree pursuant thereto. 

Wetmore & Jenner, of New York City, for the motion. 
Fred F. Weiss, of New York City (Samuel E. Darby, of New York 
City, of counsel), opposed. 

RAY, District Judge (after stating the facts as above). This ap- 
plication is based on alleged newly discovered évidence béaring on the 
question of the validity of the claims in issue of the patent in suit and 
on ihe question of infringement as Well, and which alleged newly dis- 
covç'red évidence consists of a large nuniber of patents, the most of 
which constitute what is commonly known in patent litigatidn as the 
prior art. The application is also ba,sed upon the décision of Judge 
Hazel (245 Fed. 938) in a suit upon, the same patent, and orie of the 
claims in issue, wherein William Barber was plaintiff and Reo Motor 
Car Company of New York, Incorporated, was défendant, and in 
which suit, pending and tried in the Southern district of New York, 
Judge Hazel decided that conceding validity to the claim in issue be- 
fore him there was no infringement. As I read Judge Hazel's opin- 
ion he in fact holds that the claim,' in TÏew of the prior art, is invalid. 
Judge Hazel's décision rests upon the patents referred to alleged to 
constitute newly discovered évidence, arid which patents were not be- 
fore this court when it decided this case against the Otis MotQr Sales 
Company; and were not before the Circuit Court of Appeals when 
if^ffirnléd the interlocùtory judgment and decree of this court, and 
Ëijtèr on motion of thè défendant denied à reàrguraent. 
'•"This suit was instîtuted in May,; 191S, and was brought to a final 
hearing in November orDecember of that year, and was decided by 
this court March 31, 1916, and a decree for the complainant to the 
è'ffect above stated' was duly entered AprilS, 1916 (D. Ci) 231 Fed. 
755. It was referred td Charles W. Higgison, of Utic4, N.' Y., as 
spécial master, to fix the gains, profits, etc., and'ï't was after or at 
âbout the time that the corhplainant had cOmpleted its proofs on sUch 
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référence that application was made to stay further proceedings in such 
accounting, to the end that appropriate application might be made lo 
the court to reopen the proofs on the ground of such newly discovered 
or newly produced prior patents. In the meantime the appeal re- 
ferred to, to the Circuit Court of Appeals, had been taken, and the 
décision of affirmance rendered. The décision of the Circuit Court of 
Appeals was rendered in December, 1916 (240 Fed. 723, 153 C. C. A. 
521), and a rehearing was denied by that court in January, 1917, 
whereupon the accounting referred to proceeded. 

There is a Reo Motor Car Company, which is a Michigan cor- 
poration having its principal place of business at Lansing, Mich., and 
this corporation manufactures the alleged infringing devices. That 
corporation is the real défendant in ail thèse litigatiotis, and in this 
suit on the trial it openly avowed in court that it was back of the dé- 
fense, and in fâct defending the suit. It is probable, frortl the con- 
dition of the record, that the Michigan corporation would be bound 
by any final decree in this suit. At least, this is the contention of the 
complainant hère. The Reo Motor Car Company of New York, In- 
corporated, is a dealer in or sales agent in New York for the motor 
cars carrying the alleged infringing device manufactured by the Reo 
Motor Car Company of Michigan. The case referred to bef ore 
Judge Hazel was at issue early in 1917, or before, and the trial 
and argument waS had in March, 1917. In that suit the alleged 
newly discovered patents were set up and had been discovered before 
issue was joined in that case. In April, 1917, the défendant in this 
suit moved this court for an order staying further proceedings before 
the spécial master on the accounting; the avowed object on the hear- 
ing being to obtain a reopening of this suit in case Judge Hazel should 
décide on such patents that the claims in suit in that case, as well as 
in this case, were invalid, one or both, or that, if found valid, there 
was no inf ringement. No application was then made to this court, or 
to the Circuit Court of Appeals, looking' to a reopening of the decrees 
in this suit and the introduètion in évidence ôf such alleged prior pat- 
ents, which were before Judge Hazel, but which had not been put 
in évidence in this case. By common consent further proceedings on 
the accounting were suspended without the eiitry of any formai order 
to that efïect. 

Following the handing down of the décision by Judge Hazel in 
the suit against Reo Motor Car Company of New York, Incorporated, 
and following the argument of the application for a stay of the ac- 
counting made to this court the attention of the présent cbunsel for 
Otis Motor .Sales Company was called to the décision of the Circuit 
Court -of Appeals in Sundh Electric Co. v. Cutler Hamfner Mfg. Co. 
(Same V. Generar Electric Co.) 244 Fed. 163-170, -where the prop- 
er procédure in a case like this is indicated. Notwithstaflding that 
décision, the présent counsel for the défendant in this suit în' July or 
August', 1917, applied to the Circuit Court of Appeals for àii' order 
recalling its mandate and permitting: the défendant to move in the 
District Court for thé Northern District of New York to reopen -this 
cause»' AugUSt 16, 1917, that motion was denied on the grouiid "that 
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such a request sliould come frorn the district judgç and not from the 
party." Thereupon this motion was formally made. 

As I understand, when the District Court has rdecided an equity 
cause and entered a decree in accordance with its décision, and an 
appeal therefrom is taken to the Circuit Court of Appeals, and the 
recoi:d is made up and transmitted to that court aijd filed therein, 
the District Court loses jurisdiction in the case for the time being, 
as jurisdicion of the cause has then been transferred to the Circuit 
Court of Appeals. After the Circuit Court of Appeals has heard 
the appeal and decided the case, and sent down its mandate to the 
District Court in accordance with its décision, it becomes the duty 
of the District Court to çnter a decree or judgment as the case may 
be in accordance with the direction of the Circuit Court of Appeals 
and in compliance therewithi It then résumes jurisdiction of the case 
for that purpose. To that end, on the coming in of the report of the 
spécial master on the accounting, its jurisdiction, not to change its 
décision affirmed, as in this case, by the Circuit Court of Appeals, 
but to enter a final decree is reinstated. In this cause this court has 
obeyed the instructions and mandate of the Circuit Court of Appeals 
and has made the judgrnent of that court the judgment of this the 
District Court. The District Court has the rigbt in its discrétion, I 
assume, : to request the Circuit Court of Appeals to make an order 
permitting it to open and vacate its judgment or , decree made in 
obédience to and in compliance with the mandaté of the Circuit 
Court of Appeals, and also requesting the Circuit Court of Appeals 
to recall its mandate and vacate it and return the- record to the Dis- 
trict Court, if that be necessary, and it seems to me that it is neces- 
sary, to the end ^hat the District Court may be at liberty to reopen 
the trial and hearingof: the case, and receive newly discovered or 
additional évidence, and make a new and a différent décision, if such 
new évidence warrants suçh ;:aGtion. Ail that this court can now do 
is to address such a request to the Circuit Court of Appeals, on be- 
ing satisfied that suçh course will bring about a full considération pf 
the case and a more just décision. 

The défendant in this case sells the cars containing the alleged in- 
fringing device made by.the Reo Company of Miehigan, This is the 
alleged inf ringement complained of. The Reo Company oî New York 
sells the same device, and that was the infringement complained of in 
Aat suit. It would be unfortunate, I think, at least confusing, to hâve 
a décision and final decree in this suit holding the claims of the pat- 
ent valid and inf ringed by the device in question, and another final de- 
cree in the suit tried before Judge Hazel, holding the patent either 
invalid or not, , inf ringed by the same device. The Barber patent and 
the claims in issue, especially the one finally in issue before Judge 
Hazel, ?,re either valid or invalid and the device complained of made 
by the Reo Company of Miehigan either infringes or it does not in- 
fringe'^nd ail suits involving those particular questions or the par- 
ticular question of infringement ought to be in accord. This court 
ought not to hâve such prrde of opinion that it is not wilUng, if leave 
is granted, to open its decree heretoforc; made and admit the patents 
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Teferred to, alleged prior art, and reconsider the case, and then make 
such decree as it thinks the facts and the law warrant and demand. 

It is contended by the défendant in this suit, Otis Motor Sales 
Company, that this court should make the request referred to of the 
Circuit Court of Appeals and in so doing indicate its purpose to reopen 
the case and receive the alleged newly discovered and the additional 
évidence and reconsider the case, without the imposition of terms and 
without imposing as a condition the payment of counsel fées, etc., for 
the labor expended already in the trial of this cause and on appeal 
to the Circuit Court of Appeals on the record heretofore made, This 
contention may as well be disposed of in the very beginning. 

When this suit was instituted in May, 1915, it was the duty of the 
défendant to carefully, systematically, and thoroughly examine the 
prior art as disclosed by the records in the Patent Office and otherwise 
and elsewhere. Ail or substantially ail of the patents now offèred and 
proposed to be introduced on a rehearing or retrial of this cause are 
in, and then were in, the United States Patent Office, and were dis- 
coverable and obtainable. There is no claim that they were hidden 
or concealed or in any out of the way place or places. Just why they 
were not then discovered does not satisfactorily appear. They were 
not pleaded, and were not introduced in évidence in this cause, nor 
in any cause, until the trial before Judge Hazel in the case against 
the Reo Motor Car Company of New York, Incorporated. The com- 
plainant hère contends that for this reason, or thèse reasons, thèse 
patents do not constitute newly discovered évidence, and that the pro- 
posed action on the part of this court ought not to be taken because 
of the lâches of the défendant in this suit in not discovering and pre- 
senting such patents. Ordinarily, and in ordinary actions at law, such 
would be the conclusion. The évidence was in existence, and where 
it ought to be, and where it naturally would be, and where ail search- 
ers would look for it. If the search had been sufficiently thorough 
and exhaustive, thèse patents would hâve been discovered. But they 
were not discovered. 

I am not satisfied that this application ought to be denied, on the 
ground that the défendant in this suit failed to discover and présent 
thèse patents, provided it is willing to pay to the complainant or 
his attorneys the expense the complainant has been put to in the trial 
of this case and on appeal to the Circuit Court of Appeals with the 
record in its présent condition. The complainant hère employed coun- 
sel at great expense, subpœnaed witnesses, and attended court on the 
trial and final hearing, and also employed counsel on the appeal to 
the Circuit Court of Appeals, and proceeded ail the way through with- 
out knowledge of the défense, or claim of défense, now sought to be 
introduced into the case. To reopen this case, and allow the intro- 
duction of thèse patents at this stage, without imposing what may 
seem to be harsh terms on the défendant, would be grossly unjust 
to the complainant. After a careful examination of the record, and 
the proceedings heretofore had in the Circuit Court of Appeals, and 
the décision of Judge Hazel, and the patents sought to be introduced 
on a rehearing of this case, I am of opinion that thé ends of justice 
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will be best served by making the request to and asking the permis- 
sion of the Circuit Court of Appeals referred to, to the end that 
the cause may be reopened, and thèse patents and other évidence in- 
troduced into the case, on condition that the défendant pay to the spé- 
cial master his fées and expenses, which fées are fixed at $25 per 
day, and the further sum of $3,000 counsel fées and expenses of 
counsel on the trial and final hearing of this case and the hearing in 
the Circuit Court of Appeals heretofore had, and in attendance before 
the spécial master on the accounting. There is no hardship to the 
défendant in the imposition of this condition, for the reason that the 
manufacturer of thèse infringing devices, the Reo Motor Car Com- 
pany of Michigan, is the real défendant hère. 

If this condition is complied with, within 20 days after the: entry 
of an order in compliance herewith, there will be an order requesting 
the Circuit Court, of Appeals to grant permission to this court to 
set aside and vacate its decree made in obédience to thç mandate of 
that court, and requesting that court to recall its mandate and take 
such measures as. may be necessary to f ully reinvest the DistVict Court 
with jurisdiçtion to open the case and receive such further évidence as 
may be ofifered by either party, and when that is done, if done, this 
cause will be reopened, to the end that such évidence may be intro- 
duced. If the parties f ail to agrée on the number of days' service 
to which the spécial master is entitled and the amount of his ex- 
penses, then same may be taxed on motion before the District Court. 



LAKDON T. PUBLIC UTILITIES COMMISSION OF KANSAS et aL 

(District Court, D. Kansas, First Division. August 13, 1917.) 

No. 136-N. 

1. Commerce <&=5l5^— "Intebstate Commebcb"^Thanspobtation and Sale of 
Nattjbal Gas. 

Ttie piping of natural gas from one state, where it Is produced, Into 
another state, wliere it is distributed to consumers, constitptes Interstate 
commercé; and Its character is not changed by the fact that tlie gas la 
stored In the'latter state merely as a necessary incident to its proper and 
efflciejlt transportatlon. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Interstate Commerce.] 

^. COMMEBCK <3=»12— Validity OF Statb Begulationb — Intebstate Com- 

MEBCB. 

The power of a state to control public utilities doing business within its 
boundaries nray not be so exercised as to impose a direct burden on Inter- 
state commerce. 

S. Commerce <@=357 — Intebstate Commerce— ;-Inteefeeence with bt State. 
The action of a state commission in assumiiig jurlsdlction to flx and 
rejgulate rates to be charged to consuinèrs by the receiver of a corpora- 
tion; engaged In piping natural gas into such state from another and 
digtributing it to consumers held unconstitutional, as a direct inter- 
férence with Interstate commerce, and as deprivlng the receiver of bis 
pi-operty wlthout due procèss of law. ' 

e=jFor other caaes aee same toplc & KEY-NXJMBER In ail Key-Numbered Digests & Indexe» 
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4. Receivebs ©=390 — Assumption of Contbacts. 

A contract madè by a corporation Is not binding on Its receiver, unless 
afflrmatively adopted by him ; and while, ordinarlly, he is required to 
indicate bis élection within a reasonable time, it Is not necessary, where 
an order bas been made tbat tbe contract should not be binding on tbe re- 
ceiver, unless expressly so ordered by tbe court. 

In Equity. Suit by John M. Landon, receiver of the Kansas Natural 
Gas Company, against Public Utilities Commission of Kansas and oth- 
crs. On final hearing for injunction against the Missouri défendants. 
Granted. 

See, also, 242 Fed. 658 ; 234 Fed. 152. 

Chester I. Long, of Wichita, Kan., John H. Atwood, of Kansas City, 
Mo., and Robert Stone, of Topeka, Kan., for complainant. 

H. O. Caster and F. S. Jackson, both of Topeka, Kan., for Public 
Utilities Commission of Kansas. 

James D. L,indsay, of Jefïerson City, Mo., for Public Service Com- 
mission of Missouri. 

T. S. Salathiel, of Independence, Kan., for Kansas Natural Gas Co. 

J. A. Harzfeld and A. F. Evans, both of Kansas City, Mo., for city 
of Kansas City, Mo. 

H. J. Smith, of Kansas City, Kan., for city of Kansas City, Kan. 

W. E. Stringfellow^, of St. Joseph, Mo., for St. Joseph Gas Co. 

T. F. Doran, of Topeka, Kan., for Consumers' L,ight, Heat & Pow- 
er Co. 

Charles Blood Smith, of Topeka, Kan., for Fidelity Title & Trust Co. 
and Sharitt, receiver. 

Charles L. Faust, of St. Joseph, Mo., for city of St. Joseph, Mo. 

E. F. Cameron, of'Joplin, Mo., for city of Cari Junction, Mo. 

M. T. January, of Nevada, Mo., for city of Nevada, Mo. 

George J. Grayston, of Joplin, Mo., for Joplin Gas Ço. 

J. W. Dana, of Kansas City, Mo., for Wyandotte Gàs Co. and Kan- 
sas City Gas Co. 

BOOTH, District Judge. I had supposed until thîs morning that 
there was to be simply an informai conférence by the receiver and 
his counsel in case No. 1351 Equity with référence to the question of 
the advisability of making a change in the rates for the coming winter 
and as to what those rates should be ; but I am advised that other par- 
ties interested hâve been notified, and I think wisely so, as the con- 
férence might well take a broader scope than what I had supposed it 
was to take, because the question of rates is one in which a good many 
parties are interested. It is also a question upon which the court de- 
sires to get ail the light possible before making any definite order. 

It might very likely be of advantage, if not to ail, at least to some 
of you, to know what décision has been reached upon the issues touch- 
ing the Missouri défendants which were tried and submitted at Kansas 
City a few weeks ago in case 136-N Equity. I hâve not been able to 
prépare a written opinion for filing with regard to thèse issues ; but I 
hâve, however, reached certain conclusions, and I think, f)erhaps, it 

€=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlsests & Indexes 
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would be just as well that I shoulcl state what thèse conclusions are 
at this time, and then, if I think it advisable, I will reduce them later 
to writing and hâve them filed. If this is the désire of the attomeys, 
I will follow this plan, because I think it may hâve some bearing upon 
the discussion as to what rates the court may order, and also hâve 
some bearing as to the position the attorneys may take upon one side 
or the other, and especially those representing Missouri défendants. 

By a former décision, which was filed in April, and by a decree that 
was entered upon that décision, the issues in case No. 136-N, so far as 
they related specially to the Kansas défendants were disposed of, but 
the issues so far as they related specially to the Missouri défendants, 
and also the issue as to the status of the supply çontracts, were held 
open for taking further évidence and for further considération. 

The jurisdictional questions raised by the Missouri défendants do not 
require further discussion. They hâve been disposed of by the former 
décisions, viz. the décision of the enlarged court, found in 234 Fed. 152, 
and the décision of this court filed April 21, 1917 (242 Féd. 658). 

The principal issues in which the Missouri défendants are interested 
involve two main questions : First. Whe;ther the acts of the Missouri 
Commission âiid of the Missouri défendants, or of certain of them, 
hâve been of such a character as to call for an injunction ag&inst them 
on behalf of the receiver. That question résolves itself into two sub- 
ordinate questions : (a) Whether the business which is being carried 
on by the recèî'vër, viz. the transportation of natural gas from Okla- 
homa and sale thereof in Missouri constitutes interstate commerce; 
(b) whether the acts of the Missouri Commission, or any of them, can 
be held to be acts which in effçct deprive the receiver of the prop- 
erty of the, company without due process of law. The second main 
question, àiid ohf! in which not only the Missouri défendants, but also 
the Kansas' déJ^e|ïdants, are interested, is the question as to the status 
of the supply' cbn tracts originally made by the Kansas Natural Gas 
Company, or its predecessor, with' vàrious distributing companies, or 
their predecessors. This question, again, is divisible into two subordi- 
nate questions;, (a) As to the status of the supply contraçts as betwpen 
the original parties or their assignées; and (b) the status of the sup- 
ply coptracts as to the receiver. 

The relief sought by the receiver is: First, by way of injunctibn 
against thé' défendants, and especially against the Missouri Commis- 
sion, réstraining them from interfering with the carrying on of the 
business of transportation and selling of natural gas from Oklahoma 
into Missouriy ,The claim of the plaintiff is that the business thus car- 
ried on is iriterîstate commerce, and that the Missouri Commission ari'd 
some of the oth]er défendants hâve attempted to unduly and directly 
burden this iriterstàte commerce and tO place restrictions upon it; 
and further if is çlaimed that the acts of. the Missouri C6n!ifflission in 
eflfect take away the property of the receiver without due jprocess of 
law. Secondly, by way of injunction as against ail of the défendants 
to prevent them or any of them from instituting any suits or pro- 
ceedings or taking any steps without the consent 'of this court to en- 
force the provisions of the so-called supply contraçts, which they 
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claim, or which some of them claim, are still in force as against the 
receiver — the receiver claiming: (1) That thèse supply contracts were 
invalid in their inception ; (2) that, even if they were valid, yet, never- 
theless, by reason of the changed circumstances, and by reason of 
the provisions in the contracts themselves looking towards a change of 
circumstances, they are no longer binding upon the original parties 
to thèse contracts; (3) that even if the contracts were valid in their 
inception, and still are existing valid contracts between the original 
parties, yet they are not at this time binding upon the receiver. 

Similar relief is also sought by the Kansas Natural Gas Company 
and by several of the distributing companies. Several of the dis- 
tributing companies and some of the cities take the position that thèse 
supply contracts are at présent valid existing contracts upon the .'e- 
ceiver as well as upon the original parties. Others of the distributing 
companies take the position that, while the contracts may be valid and 
existing between the original parties, yet they do not contend that they 
are binding upon the receiver. 

[1] Now, as to the question of interstate commerce, I hâve gone 
over the record as well as I could within the time that I hâve been 
able to give to it, and in my judgment the facts upon which this issue 
stands in regard to the Missouri défendants are substantially the same 
as in the case against the Kansas défendants. The différences in them 
are not vital, and most of them in my judgment are immaterial. The 
question of storage has been presented, and pressed with great 
earnestness, as being a very important factor to be taken into con- 
sidération in determining this question of interstate commerce. 
But to my mind the évidence shows that such storage as exists 
is merely incidental to the transportation of the gas, and in fact that 
it is a necessary incident to the proper and efficient transportation of 
the gas. Hence, this storage being merely incidental, it seems to me 
that it does not change the character of the business from interstate 
to intrastate commerce. Kelley v. Rhoads, 188 U. S. 1^ 23 Sup. Ct. 
259, 47 L. Ed. 359; Swift & Co. v. United States, 196 U. S. 375, 
25 Sup. Ct. 276, 49 L. Ed. 518; Western Oil Co v. L,ipscomb (June 
4, 1917) 244 U. S. 346, 37 Sup. Ct. 623, 61 h. Ed. 1181 ; McFadden v. 
Railway Co., 241 Fed. 562, C. C. A. . 

Arguments hâve been made, and pressed with great earnestness, 
which are in substance to the effect that the court erred in holding in 
the former décision that the business was interstate commerce, and 
that in fact the entire business transacted by the receiver, whether re- 
lating to the state of Kansas or to the state of Missouri, is not inter- 
state commerce. I hâve given to this matter ail the attention which 
I hâve been able to give it, and also to the arguments of counsel upon 
this question. While I admit that there may be possible doubt as to 
the correctness bf the conclusion reached, yet I do not see any reason 
at this time for reversing the décision as to the Kansas défendants; 
and I hold as to the Missouri défendants that the business transacted 
by the receiver in transporting natural gas from Oklahoma and sell- 
ing it in Missouri is interstate commerce. 

[2] It has been suggested by counsel that the situation présents a 
clash between the principle that a state may control public utilities do- 
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ing business within its boundaries and the principle that a state may 
not directJy impose a burden on interstate commerce. If there is such 
a clash between thèse two principles, then I am clearly of the opinion 
that the décision must be in favor of the principle that the state may 
not directly burden or interfère with interstate commerce. That prin- 
ciple must prevail, rather than the principle that the state under ail 
circumstances must hâve the fullest control over a public utility doing 
business within its borders. Whether there is such a clash between 
thèse two principles is not necessary for me to détermine at this time. 

[3] The Missouri Commission has made no orders fixing gênerai 
rates for the sale of gas by the receiver within the state of Missouri, 
as was the case in regard to the Kansas défendants. But the Missouri 
Commission has donc certain spécifie acts ; amongst others, it has sus- 
pended schedules of rates which were agreed upon by the receiver and 
the distributing. companies, and has threatened the distributing com- 
panies with further action against them if they should undertake to 
enforce those rates. It has also taken the position through its counsel 
in open court that it would recognize no rates as valid, unless those 
rates weire first submitted to the Commission for its approval and 
approved by it. Not only that, it has taken jurisdiction over com- 
plaints by the distributing companies, and in some instances I think 
by the cities, as to rates; but, instead of proceeding to hearing upon 
thèse complaints, it has suspended the hearings f rom time to time, with- 
out attempting to reach any definite conclusion. It has attempted, by 
order made in August, 1916, to establish a new rate for natural gas in 
Kansas City, Mo. In thèse various acts the défendant cities hâve sev- 
erally participated. The result of ail this is that the receiver is seri- 
ously hampered in his business, and the distributing companies are also 
seriously hampered in their business, in attempting to put in a schedule 
of rates for the various cities in Missouri. In my judgment thèse 
acts on the part of the Missouri Commission constitute an attempt 
to directly interfère with and directly burden interstate commerce. I 
am likewise oï the opinion that they also in effect constitute the taking 
of the property of the receiver without due process of law. 

Now, as to the second main question, namely, the question of the 
supply contracts: Thèse supply eontracts were entered into by the 
original parties during the years from 1905 to 1908 or 1909, and per- 
haps later. As far as I hâve been able to examine them, they ail con- 
tain one clause, which is very, similar, and I do not know but it is 
identical in.its wording: 

"However,; as the production of gas from the wells and the conveying of 
It from long distances Is subject to accidents and Interruptions and fallures, 
the party of the flrst part does not under this contract undertake to fur- 
nish the parties bf the second part with an unlnterrupted supply of gas for 
the period named herein, but only to fumlsh such supply for such a perlod 
of time as the wells and pipe Unes of the party of the flrst part and such other 
resources as the party of the first part shall be able to command are capable 
of supplying. And it is expressly understood and agreed by the parties of 
the second part that the party of the flràt part shall not be llable for any 
loss, damage, or Injury that may resuit, elther directly or Indirectly, from 
such shortages or interruptions; but sald party of the first part agrées to 
use diligence to supply the parties of the second part with a constant and 
sufficient supply of merchantable gas for ail consumers." 
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AU the contracts which I hâve examined contain a provision sim- 
ilar to that quoted. They ail contain, also, or at least those which I 
hâve examined contain, certain provisions restrictive on the parties to 
the contract, restrictive as to the right of the parties furnishing the 
gas to furnish it to any other person or corporation doing business in 
the zone or district specified, and restrictive as against the distributing 
companies to prevent them from purchasing gas from any other per- 
son or corporation than the person named in the contract who is fur- 
nishing the gas, except under certain conditions. 

In April, 1912, the Suprême Court of Kansas had occasion to review 
thèse contracts, and, while there is a différence amongst counselas to- 
just what the judgment of that court was in its efîect, I think it must 
be conceded by ail that the Suprême Court of the state of Kansas took 
the view that there were certain clauses, at least, in those contracts 
that were contrary to the statutes of the state of Kansas, and also con- 
trary to public policy. It may very well be doubted whether those 
same restrictive clauses were not also a violation of the statutes of the 
United States against trusts and monopolies. State v. Kansas Natural 
Gas Co., No. 17977 (no written opinion filed) ; Montague & Co. v. 
Ivowry, 193 U. S. 38, 24 Sup. et. 307, 48 L. Ed. 608. 

With full knowledge of thèse facts, the United States District Court 
of the state of Kansas made an order in October, 1912, touching thèse 
contracts, and the gist of that order was that those contracts should 
not be binding upon the receiver, except upon further express order 
of the court. The Circuit Court of Appeals for this circuit in a dé- 
cision in a case arising eut of this gênerai gas controversy upon a con- 
tract, not a supply contract, but a lease contract, also held that that 
contract was not binding upon the receiver, and took occasion in its 
décision to refer to the above-mentioned express order of the United 
States District Court of Kansas. K. C. Pipe Line Co. v. Fidelity Co.> 
217 Fed. 187, 133 C. C. A. 181. On two separate occasions the dis- 
trict court of Montgomery county, Kan., has held that thèse supply 
contracts are not merely not binding upon the receiver, but invalid in 
their inception, as being against the statutes of the state of Kansas, 
and being also against the statutes of the United States, as well as 
against public poliçy. 

[4] There never has been any formai adoption by the receiver of 
thèse supply contracts. In such case it is not the law that a contract 
shall be binding upon the receiver until it is disavowed by him, but the 
law is that it is not binding upon the receiver until it is accepted by 
him ; and, while it is true that ordinarily the law requires the receiver 
to indicate within a reasonable time whether or not he will accept a 
contract, in this particular case the court relieved the receiver of any 
necessity for taking any action by expressly ordering that the contract 
should not be binding upon the receiver until the court by its order 
made it binding. It was not necessary for the receiver to take any 
action on his part. If the other parties to the contract wished to hâve 
thèse contracts made binding upon the receiver, the court was open 
to them to make an application, and upon that application the court 
would hâve made such an order as was deemed necessary. No such 
action was ever taken, and the order of the court made in October, 
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1912, still stands, that thèse contracts are not binding upon the receiver 
uhtil the furthér orders of the court may make them so. 

Now, whether thèse contracts were originally valid or invalid, and 
whether they became functi officio, even if they were valid in their 
inception, are questions that it is not necessary for the court to décide 
at thiaîïime. The Kansas Natural Gas Company has in its pleadings 
prayed tb hâve thèse contracts set aside as to it. I do not deem it 
advisable at'this time to make any décision with regard to the validity 
of the contracts as between the original parties to them, whether they 
are still valid, whether they hâve ceased to be valid, or whether they 
w€re' invalid in their inception. While I shall deny the prayer of the 
Kansas : Natural Company at this time, it will be without préjudice to 
any action on the part of that company that it may see fit to take, 
whether in the CaSes that are pending in this court No. 1351 Equity, or 
No. 1 Equity, or otherwise. If it should see fit to take proper action 
to détermine the validity of thèse contracts, this décision will not 
préjudice it from so doing. 

The conclusions which I reach are that the business transacted by 
the receiver in Missouri is Interstate commerce, that the supply con- 
tracts are not binding upon the receiver, that the Missouri Commis- 
sion should beîenjoihed, and that such of the other défendants as hâve 
done acts or madé any threats towards commencing any suit or pro- 
ceedings, looking towards the enf orcement of the supply contracts 
as against the receiver, should also be enjoined. A decree may be pre- 
pared accordingly. 



TJNITED STATES v. STEPHENS. 

(District Court, D. Delaware. November 13, 191T.) 

No. 1. 

L Abmt ajîd Navt €=s>20 — Conscriptiost fob Foekion Seevice — "Militia." 
Congress under the power glven by Const. art. 1, § 8, to deelaire war, 
ralse armlés, and do ail things necessary and proper for exécution <yt that 
power, cffh by conscription organlze the mlUtla ôf the United States, as 
deflned by National Défense Act June 3, 1916, S 57 {Comp. St 1916, { 
3041), for fôrelgh warfare, and as Incident thereto provide for enforced 
registratlon of those llablç to the service, as done by Sélective Draft Act 
May 18, 1917, S 5 ; the power glven by such section of the CJonstltutlon 
to provide for calling forth the milltla to exécute the laws of the Union, 
suppress insurrections, and repel Invasions, wlth the impUed Inhibition 
against calUng it out for any other purpose, relatlng to the organlzed state 
mllitia aa sùch. 

[Ed. Note. — ^For other définitions, see Words and Phrases, First and 
Second Séries, MlUtla.] 

2. Abmt and Navy <®=>20 — Oonstitutional Xaw <S=384— HEuoiotJS Libbbtt 
— SELECTIVE Dbaft Law^^"IjAW RespectÏn^ ak Estabushment 01 Beu- 

GION OB PHOHIBITING THÉ FbEB EXEBCISE THEBEOF." 

Sélective Draft Act May 18, 1917, § 4, exempting mlnlsters and students 
In recognlzed' theologlcal' schools, is not a "law respeétlng an establish- 
ment of religion, or prohlbltlng the free exercise thereof," wlthin the 
meaning of Const. Amend. 1. 

<S=:»Folr other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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3. Statdtes <S=>64(1) — EiTECT of Paktiai, Invaliditt. 

Were provision of Sélective Draft Act May 18, 1917, § 4, exemptlng 
clergy and divinlty students uneonstitutional, it, whlle falling, would 
not affect the rest of the act, wliich is clearly separable therefrom. 

4. ABMT and NaVT <g=s>20 — CONSTITUTIONAL IiAW <S=a62 — DeUEGATINO LeGIS- 

JVATIVB Power — Bstablishing "Courts" — Sélective Deatt Boabds. 

Const art. 3, § 1, vesting the judicial power in the Suprême Court and 
such Inferior courts as Congress may establish, is not contravened by 
Sélective Draft Act May 18, 1917, § 4, authorizing the Président to create 
and establish boards, to détermine, subject to revlew by him, questions of 
exemption; they, though clothed with discretionary and quasi judicial 
powers, being essentialiy part and parcel of the executive machlnery of 
the government 

[Ed. Note. — For other définitions, see Words and Phrasés, First and 
Second Séries, Court.] 

6. Stattjtes <S=»64{1) — Bffect of Paetial Invaliditt. 

Were Sélective Draft Act May 18, 1917, § 4, In so far as provldlng that 
certain offlcers and classes of persons, though exempt f rom sélective draft, 
shall not be exempt from service in any capaclty that the Président shall 
déclare to be noncombatant, to be held to contemplate involuntary servi- 
tude, In contravention of Oonst. Amend. 13, It vs'ould merely fall, and, 
being separable, not afCect any other provision of the act. 

B. Abmt and Navt ®=>20i — CoNSTrruTioNAi, Law <ê=»62 — tDeuiqating làa- 

ISLATIVE POWEE — EAISINQ ARMT. 

Sélective Draft Act May 18, 1917, § 1, providing that the Président be 
and hereby Is "authorized" to raise, organize, oflicer, and equip ail or such 
number of the incréments of the regular army provlded for by National 
Défense Act June 3, 1916, as he may deem necessary to raise ail organiza- 
tlons of the regular army to the maximum enllsted strength authorized 
. by law, to draft and organize and offlcer any or ail members of the Na- 
tional Guard ahd of the National Guard Reserves, and to raise by draft 
as therein provlded, and organize, officer, and equip an additional force 
of 500,000, or such part or parts thereof as he may at any tlme deem 
necessary, considered with the preceding words, "In view of the exlsting 
emergency, which demands the raising of troops in addition to those now 
available," tind with section 2, providing that the enllsted men requlred 
to raise and maintain the organization of the regular army and to com- 
plète and maintain the organizations embodying the members of the Na- 
tional Gûar<i drafted into the service of the United States, at the maxi- 
mum légal strength as by this act provlded, shall be raised by voluntary 
enllstment, or, if and whenéver the Président décides that they cannot 
effectually be so- raised or maintained, then by sélective draft, and with 
Joint Resolution April 6, 1917, declaring a state of war between the 
United States and the Impérial German Government, and that the Prési- 
dent Is authorized and "dlrected" to "employ the entire naval and mili- 
tary forces of the United States and the resources of the government to 
carry on war against the Impérial German Government," does not dele- 
gate to thè Président the power, vested in Congress, to raise an army ; 
it not at.tempting to glve him an uncontrolled optioa to talie or omit to 
take steps for the organization and equipment of the miliary forces of 
the United States as contemplated by Congress, but merely committing 
to him the exécution of the gênerai scheme of Congress, with necessarlïy 
large discretionary powérs. 

Donald Stephens was indicted for failure to register under Act May 
18, 1917. On demurifer to indictment. Demurter overruled. 

Charles F. Curley, U. S. Atty., of Wilmington, Del. 
Henry Budd, of Philadelphia, Pa., for défendant. 

<&=9For other cases see same topic & KEY-NTIMBER in ail Key-Numbered Digeats & Indexes 
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BRADFORD, District Judge. An indictment has been found 
against Donald Stephens charging him with violation of the act of 
Congress of May 18, 1917, entitled "An act to authorize the Président 
to increase temporarily the Military Establishment of the United 
States." The défendant has demurred to the indictment, and its suf- 
fîciency is now to be determined. Section 5 of the above act, so far 
as pertinent to this case, is as f ollows : 

"Sec. 5. That ail maie persons between the âges of twenty-one and thlrty, 
both inclusive, shall be subject to registratlon in accordance with régulations 
to be preseribed by the Président ; and upon proclamation by the Président 
or bther public notice given by him or by hls direction stating the time and 
place of such registratlon it shall be the duty of ail persons of the designated 
âges, exeept offlcërs and enlisted men of the regular army, the navy, and the 
national guard and naval militia while In the service of the United States, to 
présent themselves for and submit to registratlon under the provisions of thls 
act; and every such person shall be deemed to hâve notice of the require- 
ments of thls act upon the publication of said proclamation or other notice as 
aforesald given by the Président or by liis direction; and any person who 
shall wilfully fall or refuse to présent himself for registratlon or to submit 
thereto as hereln provlded, shall be guilty of a mlsdemeanor and shall, upon 
conviction in the district court of the United States having jurlsdlction there- 
of, be punished by imprisonment for not more than one year, and shall there- 
upon be duly registered: • • • Provlded further, that persons shall be 
subject to registratlon as hereln provlded v?ho shall hâve attained thelr 
twenty-flrst birthday and who shall not hâve attained thelr thlrty-flrst blrth- 
day on or before the day set for the registratlon, and ail persons so registered 
shall be and remain subject to draft into the forces hereby authorized, unless 
exempted or excused therefrom as in this fict provlded." 

Pursuant to the above section and on the day of the approval of 
the act the Président made proclamation to ail persons subject to reg- 
istration in the several states and District of Columbia, that the reg- 
istratlon would be had June 5, 1917, at the registration place in the 
precinct wherein they had their permanent homes, and defining the 
class of persons required to register. 

The indictment allèges in substance that the défendant June 5, 1917, 
being included in the class of persons subject to registration under the 
act, was required by the Présidents proclamation to présent himself 
for and submit to such registration at the proper registration place in 
the district of Delaware, on the day and between the hours designated 
in the proclamation, and unlawfully and wilfully failed and refused 
so to présent himself for and submit to registration. The grounds of 
demurrer are in substance as f ollows: (1) That the act of May 18, 
1917, is in violation of section 8 of article I of the Constitution. (2) 
That it is in violation of article I of the amendments to the Constitu- 
tion. (3) That it is in violation of section 1 of article III of the Con- 
stitution. (4) That, in so far as it provides for the assignment of 
drafted persons to service other than military, it is in violation of ar- 
ticle XIII of the amendments to the Constitution. (5) That in other 
respects it îs in violation of the Constitution. 

[ 1 ] Section 8 of article I so far as material to the considération of 
this case is as f ollows : 

"Section 8. The Congress shall hâve power to lay and coUect taxes, dutles, 
imposts and excises, to * * ♦ provide for the common defence and gên- 
erai welfare of the United States; • • ♦ to déclare war; * • • to 
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ralse and support armies ; • • * to provide and maintaln a navy ; • • * 
to make rules for the govemment and régulation of the land and naval forc- 
es ; to provide for calling forth the militla to exécute the laves of the Union, 
suppress insurrections and repel invasions ; to provide for organizlng, arming 
and disdpUuing, the militla, and for governlng such part of them as may be 
employed in the service of the United States, reservlng to the states respec- 
tively, the appolntment of the officers, and the authority of training the 
militla according to the discipline prescribed by Congress ; • • * to make 
ail laws which shall be necessary and proper for carrylng into exécution the 
foregoing powers," eta 

In section 57 of the act of Congress of June 3, 1916, entitled "An 
act for making further and more effectuai provision for the national 
défense, and for other purposes," 39 Stat. 166, 197 (Comp. St. 1916, 
§ 3041), it was provided: 

"The mlUtia of the United States shall consist of ail able-bodled maie cltl- 
zens of the United States and ail other able-bodled maies who hâve or shall 
hâve declared thelr intention to become dtizens of the United States, vrho 
shall be more than elghteen years of âge and, except as herelnafter provided, 
not more than forty-five years of âge, and sald militla shall be divlded Into 
three classes, the national guard, the naval militla, and the unorganlzed 
militla." 

It is urged on the part of the défendant, that Congress possesses only 
such powers as hâve been expressly or by fair impHcation conferred 
upon it by the Constitution; that the "militia of the United States" 
includes ail able-bodied citizens of the United States and ail other able- 
bodied maies who hâve or shall hâve declared their intention to be- 
come citizens of the United States, who shall be older than the mini- 
mum and younger than the maximum âges above specified, subject to 
exceptions not pertinent in this connection ; that the only purposes for 
which Congress is empowered to provide for calling forth the militia 
are to "exécute the laws of the Union," to "suppress insurrections," 
and to "repel invasions" ; and that the war in connection with which 
the act of May 18, 1917, provides for a registration, contemplâtes mili- 
tary service in foreign fields, and not merely the accomplishment of 
the ends for which the militia under the terms of the Constitution can 
be compulsorily called out. It is not denied, but conceded, that the 
regular army as constituting part of the permanent military establish- 
ment of the United S'tates may be compelled to render military serv- 
ice abroad. But it is asserted that this obligation results from the fact 
that the soldiers of the regular army in their contract of enlistment 
consent to such service, and that without such consent they could not 
constitutionally be sent abroad to take part in the war. In other words, 
it is contended that, however exigent the demand for military opéra- 
tions on a large scale in Europe, however inadéquate the regular army 
to conduct those opérations, Ûie govemment is powerless in this dire 
struggle between democracy and a powerful autocracy practising the 
atrocities of barbarism and threatening the freedom of the world to 
compel any one not belonging to the permanent military forces of the 
nation, to fight for this country in the only place where, perchance, 
his efforts may be of avail. Were such the case, the American nation 
would présent a pitiable spectacle of emasculated sovereignty. But I 
regard the contention as utterly unsound. The fundamental right of 
self-presei-vation forbids any construction of the Constitution so lim- 
245 F.— 61 
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iting powers of Congress essential to continued national existence. In 
the preàmble to the Constitution it is declared that the people of the 
United States "do ordain and establish this Constitution" in order to 
"provide for the common defence, promote the gênerai welfare, and 
secure the blessings of liberty to ourselves and bur posterity." As 
means to the attainment of those beneficént ends the Constitution em- 
powers Congress to déclare war, to raise and support armies, to pro- 
vide and maintain a navy, and, in addition to the provisions touching 
the militia, to enact ail laws necessary and proper for carrying thèse 
powers into exécution. Thëse broad powers, essential to the welfare 
and life of the nation, are not, I think, restricted or impaired in any 
manner by the provisions touching the militia. 

The power of Congress to raise armies, like the power to déclare 
war, is unconditional, unqUalified and absolute; and Congress is the 
exclusive judge of the necessity for the exercise of the power and of 
the means and manner prescribed by it for its exercise. The consti- 
tutional provisions relating to the militia manifestly apply to state 
militia in contradistinction to militia of the United States. Otherwise 
it would be difficult to understand the provision "reserving to the states 
respectively, the appointment of the officers, and the authority of train- 
ing the militia according to the discipline prescribed by Congress." 
Further, the clause providing for "calling forth the militia to exécute 
the laws of the Union, suppress insurrections and repel invasions" is 
predicated upon the organization of the militia, without which the 
ends intended could not be attained. The provisions of the Constitu- 
tion relating to the militia having application only to the organized 
State militia, it does not follow, from the lack of power in Congress 
to send such militia to fight in a foreign country, that Congress bas 
not power to organize the militia of the United States and send it to 
any part of the globe deemed best for the conduct of militaryi opéra- 
tions. There is no necessary or logical connection between the two 
propositions. The militia of the United States, as defined in the act 
of June 3, 1916, is sufficiently inclusive to embrace most, if not ail, 
of the individuals composing the militia, organized or unorganized, of 
the several states. But should they by conscription be drafted into 
an army destined for foreign parts they would necessarily lose the 
character of organized state militia, and the implied constitutional in- 
hibition against calling out the organized state militia except to "ex- 
écute the laws of the Union, suppress insurrections and repel inva- 
sions" would cease to apply. The power of Congress to déclare war 
and raise armies is absolute and paramount, and must be recognized, 
even if the exercise of the power interfères with the organization of 
the state militia in such manner as to leave no subject to which tha 
inhibition can apply. That power infinitely transcends, in importance, 
the rétention of organization of state militia with the resuit that it 
can be used for no useful purpose, except the accomplishment of the 
three specified objects within or substantially within the national do- 
main, i - 

War was formally declared by the United States against Germany 
April 6, 1917. The joint resolution containing the déclaration sets 
forth: 
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"That the state of war between the United States and the Impérial German 
Government which bas thus been thrust upon the United States is hereby 
formally declared ; and that the Président be, and he is hereby, authorized 
and directed to employ the entire naval and mllitary forces of the United 
States and the resourees of the Government to carry on war against the Im- 
périal German Government; and to bring the conflict to a sucœssful terml- 
natlon ail of the resourees of the country are hereby pledged by the Congress 
of the United States." 

Under thèse circumstances the position taken on the part of the de- 
fendant that, although an able-bodied American citizen of proper âge, 
he has not given his consent jind, therefore, cannot be compelled to 
serve his country in a foreign field, or submit to registration, cannot 
be maintained. That the exercise of the constitutional power to raise 
armies should be dépendent upon the consent of the proposed soldiers 
is a startling proposition which this court is npt prepared to accept. 

In Angélus v. Sullivan, 246 Fed. 54, C. C. A. , the Circuit Court 

of Appeals for the Second Circuit said with respect to the act in 
question : 

"This court has no doubt as to the constltutlonallty of the act of Con- 
gress. The Constitution, article I, § 8, expressly provides that the Con- 
gress shall hâve povcer to raise and support armies, and to provide and main- 
tain a navy, and to make rules for the govemment and régulation of the 
land and naval forces. The purpose of the conscription act is to raise an army, 
and the right to raise it does not involve the exercise of an implied power but 
of one expressly granted. Hov? ean the courts deny to Congress a right 
■which the Constitution in plain and distinct terms conféra upon itî The 
Constitution in conferring the power upon Congress has not prescribed the 
mode in which the power shall be exercised. The power is conferred fuUy, 
completely and unconditionally. It is for the Congress to détermine the 
means by which the anny shall be raised. It is left to its Judgment whether 
It shall be raised by calling for volunteers, or whether it shall be raised by 
conscription. At the time the Constitution was adopted conscription was not 
an unknown mode of raising armies, but had been resorted to by governments 
throughout the world- * * * If it had been intended that Congress should 
not bave the power to raise anything but a volunteer army the grant of power 
would hâve been restricted and not made imconditlonal." 

I am satisfied that Congress under the power to déclare war, to 
raise armies, and do ail things necessary and proper for the exécu- 
tion of that power, has full constitutional authority by conscription to 
organize the militia of the United States for foreign warfare, and, as 
incident to the exercise of that authority, to provide for and enforce 
the registration of those liable to serve. Further, it does not appear 
that the army the Government is engaged in raising may not be used 
to "exécute the laws of the Union, suppress insurrections and repel 
invasions," as well as to serve abroad; and it is not denied that for 
the former purposes the militia of the United States may be compelled 
to register and render military service. 

[2, 3] The second ground of demurrer is that the act of May 18, 
1917, violâtes article I of the amendments to the Constitution. That 
article provides, among other things, that "Congress shall make no law 
respecting an establishment of religion, or prohibiting the free exer- 
cise thereof ." In section 4 of the act it is provided : 

"Begular or duly ordained minlsters of religion, students who at the time 
of the approval of this act are preparing for the ministry In recognlzed 
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theologlcal or divinlty schools, * • • shall be exempt from the sélective 
draft liereln prescrlbed; and nothing In thls act contalned shall be construed 
to i-equire or çompel any person to serve in any of the forces hereln pro- 
vided for who is found to be a member of any well-recognized religions sect 
or organlzation at présent organized and existing and whose existing creed or 
principles forbid Its members to participate in war in any form and whose re- 
ligions convictions are against war or participation thereln In accordance 
with the creed or principles of said religions organlzation." 

It is argued that "the exemption of members of 'recognized' church- 
es which hold certain beliefs and the holding to service of persons, 
not members of such churches, or of any church, who hold the same 
belief, is an act of establishment of religion, in the sensé in which the 
words are used in the Constitution, i. e. the conferring of a benefit 
upon a person, qua church member, which would be refused to the 
same person were he not such a member." 

And further, that thè "exemption pf the clergy and divinity students 
by section 4 is a direct move in the establishment of religion. It rec- 
ognizes them as a class exempt from certain duties of other citizens, 
and is a direct législative support of recognized churches or sects by 
bestowing an immunity upon their leaders." 

There are two answers to the second ground of demurrer. Section 
4 is not a "law respecting an establishment of religion, or prohibiting 
the free exercise thereof." Clearly it does not prohibit the free ex- 
ercise thereof, nor is it a law respecting an establishment of religion in 
the sensé in which those words are used in the amendment. The 
framers of the Constitution intended to prohibit the union of church 
and State, and to that end withheld from Congress the power to legis- 
late for the officiai récognition or management of a religious organlza- 
tion as an institution connected with or upheld by the government. I 
find nothing in section 4 violative of the fîrst amendment properly con- 
strued. But were it otherwise, while the provision criticized would 
fall, the rest of the act would not be afïected; for those provisions 
are clearly separable from the other provisions of the act, and "it is 
a settled rule 'that statutes that are constitutional in part only will be 
Upheld so far as they are not in conflict with the Constitution, provided 
the allowed and prohibited parts are separable.' " Presser v. Illinois, 
116 U. S. 252, 263, 6 Sup. Ct. 580, 583, 29 I.. Ed. 615. 

[4] The third ground of demurrer is that the act is violative of 
section 1 of article III of the Constitution. That section provides 
that "the judicial power of the United States shall be vested in one 
suprême court, and in such inferior courts as the Congress may from 
time to time ordain and establish." 

Section 4 of the act provides: 

"The Président is hereby authorlzed, In hls discrétion, to create and estab- 
lish throughout the several States and subdivisions thereof and In the ïerri- 
torles and the District of Columbla local boards, and where, in bis discrétion, 
practicable and désirable, there shall be created and established one such 
local board In each coimty or similar subdivision in each State, and one for 
approximately each thirty thousand of population in each city of thirty 
thousand population or over, accordlng to the last census taken or estimâtes 
fumished by the Bureau of Census of the Department of Commerce. Such 
boards shall be appointed by the Président, and shall consist of three or more 
members, none of whom shall be connected with the Milltary Establishment, 



UNITED STATES V. STEPHENS 963 

to be chosen from among the local authorlties of such subdivisions or from 
other citizens residing in the subdivision or area in wliich the respective 
boards will hâve jurisdiction under the rules and régulations prescribed by 
the Président Such boards shall hâve power within their respective juris- 
dictions to hear and détermine, subject to review as hereinat'ter provlded, 
ail questions of exemption under this Act, and ail questions of or claims for 
Including or discharging individuals or classes of individuals from the 
sélective draft, which shall be made under rules and régulations prescribed 
by the Président, except any and every question or claim for including or 
excluding or discharging persons or classes of persons from the sélective 
draft under the provisions of this Act authorizing the Président to exclude or 
discharge from the sélective draft 'Persons engaged in Industries, including 
agriculture, found to be necessary to the maintenance of the MUitary Es- 
tablishment or the effective opération of the military forces, or the main- 
tenance of national interest during the emergency.' The Président Is 
hereby authorized to establish additlonal boards, one in each Fédéral judi- 
cial district of the United States, conslsting of such number of citizens, not 
connected veith the Military Establishment, as the Président may détermine, 
vcho shall be appolnted by the Président. The Président Is hereby au- 
thorized, in his discrétion, to establish more than one such board In any Féd- 
éral judicial district of the United States, or to establish one such board hav- 
ing jurisdiction of an area extending Into more than one Fédéral judicial 
district. Such district boards shall review on appeal and affirm, modify, or 
reverse any décision of any local board having jurisdiction in the area In 
whlch any such district board bas jurisdiction under the rules and régula- 
tions prescribed by the Président. Such district boards shall bave exclusive 
original jurisdiction within their respective areas to hear and détermine ail 
questions or claims for including or excluding or discharging persons or classes 
of persons from the sélective draft, under the provisions of this Act, not In- 
cluded within the original jurisdiction of such local boards. The décisions of 
such district boards shall be final except that. In accordance with such rulea 
and régulations as the Président may prescribe, he may aflirm, modify or re- 
verse any such décision. Any vacancy in any such local board or district 
board shall be fiUed by the Président, and any member of any such local board 
or district board may be removed and another appolnted in his place by the 
Président, whenever he considers that the interest of the nation demands it. 
The Président shall make rules and régulations governing the organlzation 
and procédure of such local boards and district boards, and provldlng for and 
governing appeals from such local boards to such district boards, and re- 
views of the décisions of any local board by the district board having juris- 
diction, and determining and prescribing the several areas in which the re- 
spective local boards and district boards shall hâve jurisdiction, and ail other 
rules and régulations necessary to carry out the terms and provisions of this 
section, and shall provide for the Issuance of certlflcates of exemption, or 
partial or limited exemptions, and for a System to exclude and discharge 
individuals from sélective draft." 

It is contended on the part of the défendant that under the above 
provisions the boards intended to be created and established by the 
Président possess judicial functions and are inferior courts in the 
sensé in which those words are used in the section of the Constitution 
now considered, and as such could be ordained and established, not 
by the Président, but only by Congress, and that therefore those pro- 
visions constitute an unconstitutional attempt by Congress to delegate 
authority to the Président. The boards undoubtedly possess discre- 
tionary or quasi judicial powers, but are not inferior courts in the 
constitutional sensé. The raising of an army by authority of Congress 
under an act providing for it is an executive and not a judicial func- 
tion. Congress having by joint resolution declared war against Ger- 
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many, provîded in and by the act o£ May 18, 1917, among other things, 
for the raising of an army by draft or conscription, and that cer- 
tain persons and classes of persons should be exempt or might be 
exempted by the Président from the sélective draft. Authority was 
given to the Président, who is at once the commander in chief of the 
army and navy and the chief executive of the nation, to create and 
establish the local and district boards. The function of thèse boards, 
unlike that of judicial tribunals, is not the administration of justice 
as between man and man, or the punishment of offences against So- 
ciety, but is, while discretionary or quasi judicial, essentially execu- 
tive in its nature. The boards are constituted for the purpose of 
determining who are and who are not to be compelled to render mil- 
itary service. The local boards hâve power to hear and détermine, 
subject to review as provided in the act, questions of exemption there- 
under, and questions of or claims for including or discharging in- 
dividuals or clauses of individuals from the sélective draft, subject 
to exceptions as provided in the act. The district boards are given 
power to review and affirm, modify or reverse the décisions of the 
local boards, and also to hear and détermine questions or claims for 
including or excluding or discharging persons or classes of persons 
from the sélective draft, not included within the original jurisdic- 
tion of the local boards. Further, décisions of the district boards 
may in accordance with rules and régulations to be prescribed by the 
Président be affirmed, modified or reversed by him. Ail thèse powers 
and duties relate exclusively to the efiftcient raising and composition of 
an army, and belong to the executive branch of the government. Their 
discretionary or quasi judicial character does not aflfect their essentially 
executive, in contradistinctiori to judicial, nature. There are many 
boards of public officers admittedly constituting part of the executive 
department of the government, clothed with discretionary and quasi 
judicial powers. The nature and purpose of their functions rather 
than their discretionary character furnish the test for determining 
whether they belong to the executive or to the judicial department. 
It is true that phraseology is employed in connection with the local 
and district boards which could appropriately be applied to judicial 
as distinguished from executive functions, but this circumstance can- 
not change the essential nature of the boards as part and parcel of 
the executive machinery of the government. 

[6] The fourth ground of demurrer is that the act, in so far as it 
provides for the assignment of drafted persons to service other than 
military, is a violation of article XIII of the amendments to the Con- 
stitution, declaring that "involuntary servitude, except as a punish- 
ment for crime whereof the party shall hâve been duly convicted," 
shall not exist within the United States, or any place subject to their 
jurisdiction. Section 4 of the act provides, as above stated, that cer- 
tain officers and classes of persons shall be exempted from the sé- 
lective draft, but that "no person so exempted shall be exempted from 
service in any capacity that the Président shall déclare to be non- 
Gombatant." It is argued that this provision contemplâtes involuntary 
servitude in the sensé of the Constitution. It is not necessary to dwell 
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upon this contention. If it be assumed that the provision is invalid 
it would fall, but, being separable, would not affect the force of other 
portions of the act. An assignment, actual or potential, by the Prési- 
dent of a person exempt f rom the draft to service in a noncombatant 
capacity is wholly unrelated to an unlawful omission to submit to 
registration, for which the défendant has been indicted. It may bê 
added, however, that the Suprême Court, in Butler v. Perry, 240 U. 
S. 328, 332, 36 Sup. Ct. 258, 259 (60 L. Ed. 672), has used language of 
much significance on this point, as f ollows : 

"This amendment was adopted with référence to conditions existiug since 
the foundatlon of our government, and the term involuntary servitude was 
Intended to cover those forms of compulsory labor aliin to Afrlcan slavery 
which in practical opération would tend to produce like undeslrable résulta. 
It introduced no novel doctrine with respect of services always treated as 
exceptional, and certalnly was not Intended to interdict enforcement of 
those duties which individuals owe to the state, such as services in the army, 
militia, on the jury, etc. The great purpose in view was liberty under the 
protection of effective government, not the destruction of the latter by depriv- 
Ing It of essential powers." 

[8] Another ground of demurrer was assigned ore tenus at the 
hearing, to the effect that the act of May 18, 1917, is unlawful in 
that the power to raise an army is vested in Congress, and Congress 
by the act does not exercise that power, but attempts "to give the 
Président power at his discrétion to raise an army and in a very great 
measure to détermine of whom it shall consist." 

Congress is empowered by the Constitution to raise arrhies ; but 
mère congressional volition cannot accomplish the end. It requires 
a declared législative intent followed by action to effectuate it. Such 
action cannot be taken by the members of Congress, for it not only 
would be impracticable, but would involve an encroachment by the 
législative upon the executive branch of the government. It is, there- 
fore, necessary, that executive agencies shall expressly or impliedly be 
directed or required by Congress to give practical effect to the législa- 
tive intent. This is necessarily involved in an exercise of power to 
raise armies. The act of May 18, 1917, provides in substance that 
"the Président be and he is hereby authorized" to raise, organize, of- 
ficer and equip ail or such number of incréments of the regular army 
provided by the national défense act of June 3, 1916, or such parts 
thereof as he may deem necessary to raise ail organizations of the 
regular army to the maximum enlisted strength authorized by law; 
to draft into the military service of the United States, and organize 
and officer, any or ail members of the national guard and of the na- 
tional guard reserves ; and to raise by draft as therein provided, and 
organize, officer, and equip, an additional force of 500,000 men, or 
such part or parts thereof as he may at any time deem necessary. The 
contention on the part of the défendant, based upon the application 
to the Président of the term "authorized," assumes that no duty to 
take action is imposed on him, but that the act undertakes to vest in 
him an uncontrolled option to take or omit to take steps for the 
organization and equipment of the military forces of the United States 
as contemplated by Congress. This is a false assumption. The act 
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when read in connection with the joint resolution declaring war, and 
other législation in pari materia, leaves no doubt on this point. By 
that resolution the Président is not only "authorized" but expressly 
"directed" to "employ the entire naval and military forces of the 
United States and the resources of the government to carry on war 
against the Impérial German Government." It is so improbable as to 
be well nigh morally impossible that Congress intended by the act in 
question to authorize the Président to disregard what it had less than a 
month and a half previously so solemnly and emphatically "directed" 
him to do. Further, it appears on the face of the act that it was 
passed "in view of the existing emergency, which demands the rais- 
ing of troops in addition to those now available." That the act did 
not confer a mère option, but an obligation, upon the Président is 
further apparent f rom the f ollowing portion of section 2 : 

"That the enlisted men required to raise and malntaln the organlzations 
of the regular anny and to complète and maintaln the organlzations embody- 
ing the members of the national guard drafted into the service of the United 
States, at the maximum légal strength as by this act provided, shall be 
raised by voluntary enllstment, or if and whenever the Président décides that 
they eannot effectually be so raised or maintained, then by sélective draft; 
and ail other forces herèby authorized, except as provided in the seventh 
paragraph of section 1, shall be raised and maintained by sélective draft 
exclusively," etc. 

And in the deficiency appropriation act of June 15, 1917, the sum 
of $2,658,413 is appropriated for "ail expenses necessary in the regis- 
tration of persons available for military service and in the sélection of 
certain such persons and their draft into military service." The peo- 
ple of the United States through their représentatives in Congress 
having by joint resolution declared war against Germany, and direct- 
ed the Président to employ the entire naval and military forces of the 
United States to carry it on, and having pledged the. resources of the 
country to bring the war to a successful termination, and Congress 
by the act of May 18, 1917, having empowered the Président to or- 
ganize and equip the military forces of the United States for the 
prosecution of the war, the public was vitally interested that such or- 
ganization and equipment should be effected, and it became the duty 
of the Président to act, equally as if, instead of the word "authorize," 
the words "empowered and directed" had been employed. 

Large discretionary powers in carrying into exécution the gênerai 
scheme or plan defined by Congress properly were conferred upon the 
Président as the chief excutive and commander of the army with re- 
spect to the choice of means and other détails. Législative treatment 
of such matters with the requisite particularity and with référence 
to varying conditions and exigencies is impracticable, and committing 
them to the executive branch of government is not to be treated as a 
délégation of législative power. There is nothing novel or répugnant 
to the Constitution in thus disposing of them. In Angélus v. Local 
Board, supra, the court said : 

"But it is said that this partlcular act is unconstltutlonal because Congress 
bas delegated to the Président the power to ralse armies. The objection Is 
wlthout merit. The Congress bas authorized the Président to resort to 
conscription and bas determlned the class of persons who shall be subject 
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to It. It is the duty of the Président to see that the law Is carried Into exé- 
cution, and it is within the power of Congress to give him a discrétion In 
respect to certain specified matters. The cases are numerous in which the 
courts hâve sustained the grant of powers which involve in a large degrèe the 
exercise of discrétion and judginent. And it bas been the practlce of Con- 
gress for years to pass laws which hâve invested the Président with discre- 
tlonary authorlty that cannot be considered a délégation of législative power." 

The provisions of the act of May 18, 1917, for the organization 
and equipment of the military forces of the United States, being consti- 
tutional and valid, the provision requiring registration to effectuate 
that purpose, for alleged non-compliance with which the défendant 
has been indicted, also is constitutional and vahd; and therefore the 
demurrer must be overruled, and the défendant required to plead to 
the indictment. 



Ex parte BBGK, 

(District Court, D. Montana. September 29, 1917.) 

No. 620. 

1. Abmt and Navy <s=320 — Dbaft Boaeds— Jueisdichon. 

Spécial tribunals, such as local and district boards created by Sélective 
Draft Act May 18, 1917, are quasi judicial bodies of inferior and limited 
jurlsdiction, and bave authority to hear and détermine only such matters 
as the law directs. 

2. JuDGMENT ®=477 — Quasi Judicial Tribunals — Validity — Coixatebal 

4TTACK, 

Décisions of quasi Judicial tribunals of limited jurlsdiction, if unafEect- 
ed by fraud or mlstake, are conclusive, whenever coUaterally questloned, 
where the tribunal has proceeded according to law and has not exceeded 
Its jurlsdiction, but are void, if in excess of jurlsdiction, or contrary to 
law. 

3. Appeal and Ereoe <g=31 — Quasi Judicial Teibunai.8. 

Any person aggrieved by the proceedings of a quasi judicial adminis- 
trative body may appeal to the civil courts. 

4. JuDGMENT <S=>496— Quasi Judicial Tribunal — Collatéral Attack — Ju- 

risdiction — Pkesumption. 

A judgment of an inferior quasi judicial tribunal of limited jurisdictlon, 
when questloned in a civil court, cannot be upheld, unless the jurlsdiction 
of the tribunal afflrmatively appears; there being no presumptlons in 
favor of the judgment. 

5. Judgment (S=49<j — Collatéral Attack — Pleadino and Peoving Jubib* 

DICTION. 

For a judgment of an inferior tribunal with quasi judicial powers to 
be upheld, its Jurisdictlon In the matter must not only be pleaded, but 
proven. 

6. Habeas Corpus <S=23 — Issuance — Right to Issue Weit. 

Where the facts are not in dispute, but only a question of law Is In- 
volved, In an attack on the judgment of a quasi Judicial tribunal with 
Inferior jurlsdiction committing petltioner, a writ of habeas corpus may 
issue in the beginning, without delay to détermine how the tribunal wlU 
act. 

7. Aemt AND Navt <g:»20 — Sélective Deaft Law — Aliens. 

Sélective Draft Act, requiring registration of men for military service, 
though requiring aliens who hâve not declared their intention to be- 

^=>For otber cases see same toplc & KEY-NUMBER In ail Key-Numbereâ Dlgeats & Indexes 
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come a citizen to register, exempts them from mllltary service. Provi- 
sion Is made in tlie act for exemption of registrants, on filing claims for 
exemption wlthln seven days after notice mailed to appear before the 
local boards for physical examinatlon. The act also provides that, if any 
person falls to appear for physical examinatlon, he shall be recorded as 
physically qualifled, but if he later appears the board may examine him. 
Pamphlet 1917, form 19, p. 18, Issued by the War Department, forbids 
local boards from calling or listing for mllltary service aliens who hâve 
not declared their Intention to becouie citizens. Helâ,, that such an alien, 
though he did not, wlthin seven days after the mailing of notice to ap- 
pear for physical examinatlon, claim his exemption, must, whenever his 
allenage is establlshed, be granted his exemption, which Is of a différent 
nature than the exemptions given others for dépendent familles, etc., and 
he cannot, havlng claimed his exemption and shown his allenage, be law- 
fuUy certified into milita ry service. 

8. Abmt and Navy <@=>20 — Sélective Dbaft Law — Authoritt of Disteiot 

BoARD— AUENS. 

After certifying relator to the local board for mllltary service, a district 
board appolnted under the Sélective Draft Act is without jurisdlction to 
reject, on the ground that his allenage was not establlshed, relator's claim 
for exemption as an alien who had not declared his intention of becoming 
a citizen. 

9. Habeas Coepus ®=3l6 — Isstjance of Weit — Eesteaint by Militabt Au- 

THORITY. 

Where the certification of relator Into mllltary service was Improper 
under the Sélective Draft Act, relator being entitled to exemption as a 
nondeclarant alien, he Is, havlng been arrested as a déserter and held for 
trial by court-martial, entitled to habeas corpus to secure his release. 

10. Habeas Corpus ©=534 — Issuance oï WEir. 

A wrlt of habeas corpus, directed to an anny offlcer to secure the dis- 
charge of a nondeclarant alien who had been wrongfuUy certified into 
mllitary service under the Sélective Draft Act, cannot be denied on the 
theory that the army oflicer in obeylng the wrlt would expose himself to 
punlshment for violation of the orders of his superlors, for the ofiicer's 
remedy is not by résistance to the writ of habeas corpus, but by appeal, 
and it cannot be assumed that his superlors, his orders being gênerai, 
would direct hlm to disobey a mandate of the court havlng jurisdlction. 

In the matter of the application of John Beck for writ of habeas 
corpus directed to one Jesse B. Roote, Major. Writ issued. 

W. D. Rankin, of Helena, Mont., for petitioner. 

B. K. Wheeler, U. S. Atty., and Jesse B. Roote, both of Butte, 
Mont., for respondent. 

BOURQUIN, District Judge. This application for habeas corpus 
with haste has been instituted, rule nisi heard, argued, and decided, ail 
summarily, ihdeed, in and because of which the parties hâve ignored 
defects of substance in practice, in pétition, and in return, and for évi- 
dence resorted to admissions, statements, and other matter in the 
nature of évidence, ail to the end that a grave issue might be speedily 
determined. The whole, including the décision, is unsatisfactory — the 
latter in research and reasoning, though not in judgment reached. 

Petitioner seeks release from the custody of respondent, Maj. JTesse 
B. Roote, an array officer, who holds petitioner as a military prisoner 
charged with désertion and for trial by court-martial. Is petitioner in 

âssFor other cases see sanie toplc & KEY-NUMBER in ail Ke7-Numbered Digesta & Indexes 
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military service? is the vital issue. If he is, the military hâve juris- 
diction over him, and this court has not jurisdiction to release him by 
habeas corpus. If he is not in military service, the reverse is true. 
Whether or not he is in military service dépends upon whether or not 
the sélective draft local and district boards legally certified him for 
the draft. i > 

Inquiring briefly into thèse boards, they are administrative bodies 
created by the sélective draft law, with powers, duties, and procédure 
conferred by the law and rules not inconsistent with the law and pre- 
scribed by the Président. They hâve many familiar analogies, viz. 
land department officiais, immigration boards and inspectors, tax and 
customs boards, spécial and military commissions, courts-martial, and 
the like. 

[1-4] Such bodies and persons are spécial tribunals vested by law 
with authority and duty to hear and détermine such matters as the law 
directs. They are but quasi judicial, and of inferior and limited juris- 
diction. But within this jurisdiction, if they proceed as the law directs, 
their décisions with some exceptions not material hère, if unafïected 
by fraud or mistake, are conclusive upon the courts and wherever col- 
laterally questioned. On the other hand, if they hâve not, or exceed 
their jurisdiction, or substantially départ from the procédure by law 
prescribed for them, their proceedings and décisions are without juris- 
diction and void everywhere. Any person aggrieved by their proceed- 
ings can always appeal to the civil courts to inquire therein. Such in- 
quiry extends no f urther than whether or not they had and kept with- 
in jurisdiction and proceeded in substantial conformity to statutes and 
rules, whether or not there is compétent and adéquate évidence tending 
to support their décisions, and whether or not the latter are f ree from 
fraud or mistake. If the answers thereto are affirmative, the courts 
cannot disturb the proceedings or décisions of such spécial tribunals. 
If négative, the courts must and will set them aside or deprive them of 
efïect. When questioned in the civil courts, the rule in respect to ail 
such tribunals is that set out in McClaughry v. Deming, 186 U. S. 63, 
22 Sup. Ct. 786, 46 L. Ed. 1049 (wherein the court declared void the 
sentence of a court-martial), viz. : 

"To give effect to Its sentences It must appear afflrmatlvely and unequivocal- 
ly that the court was legally constltuted; that it had Jurisdiction; that ail the 
statutory régulations governlng its proceedings had been complled with, and 
that its sentence was conformable to law. • * » There are no presumi)- 
tions in its favor, so far as thèse matters are concerned. » * » Their au- 
thority is statutory, and the statute • • • must he foUowed throughout 
The fact neeessary to show their jurisdiction, and that their sentences were 
conformable to law, must be stated positlvely ; and it is not enough that they 
may be inferred argumentatively." 

[5, 6] And it is not enough to plead ail this, but it must be proven 
by whomever would défend them. AU this is familiar and settled law. 
Other cases variously illustrating it are Dynes v. Hoover, 20 How. 80, 
15 L. Ed. 838, United States v. Grimley, 137 U. S. 147, 11 Sup. Ct. 
54, 34 L. Ed. 636, Harnage v. Martin, 242 U. S. 386, 37 Sup. Ct 148, 
61 L. Ed. 382, and cases in them cîted. Where the facts are not in 
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dispute, and so but a question of law, the writ issues in the beginning. 
There is no necessity to wait to see what the spécial tribunal will do. 
The one in custody is entitled to liberty. Gonzales v. Williams, 192 U. 
S. 1, 24 Sup. Ct. 171, 48 L. Ed. 317; United States v. Sing Tuck, 194 
U. S. 161, 24 Sup. Ct. 621, 48 L. Ed. 917. Note that herein petitioner 
pursued the remédies, his before the boards, to the end. 

[7-9] With this law in mind, adverting to thèse proceedings, it ap- 
pears petitioner is an alien, citizen of Denmark, who has not declared 
his intention to become a citizen of this country. Respondent indirect- 
ly admits alienage, and it has been so treated and argued throughout. 
In addition, it is proven by petitioner's affidavit hereinafter referred to 
and in évidence. The sélective draft law excludes such aliens from 
the draft, and from armies to be raised by draft, but, to the end that 
they may be known and excluded, includes them in the registration. 
So clear is this, the War Department directs that, even though such 
aliens désire and ask to enter the military, the local boards must not 
call nor list them therefor. Pamphlet 1917, form 19, page 18, filed by 
respondent. Ail other men are included in the draft, though some 
may secure exemption. 

There is a broad distinction between aliens' exclusion and others' 
exemption. Exclusion is aliens' right and the nation's right, which 
neither they nor boards can waive, because the law forbids to draft 
them. Exemption is others' privilège, which they can waive, or the 
boards in instances disallow, because the law permits to draft them. 
It is thought aliens' exclusion is intended less for the benefit of aliens 
than for the benefit of the nation, viz. so that the draft armies will be 
composed only of men who owe permanent allegiance, or are about to 
assume it, to this country, and so will be better soldiers. In principle, 
petitioner's case is like, but stronger than, that which resulted in Wise 
V. Withers, 3 Cranch (7 U. S.) 331, 2 L. Ed. 457. Therein a law for 
the District of Columbia provided for enroUment in the militia of ail 
certain persons except those exempt by the laws of the United States. 
A United States law exempted from militia duty ail United States offi- 
cers. Wise was a justice of the peace, and the military authorities, 
denying he was a United States oiBcer and exempt, enroUed him. 
Thereafter they tried him by court-martial and sentenced him to pay a 
fine. Ref using to pay, the collector of militia fines seized Wise's goods. 
Wise sued the officer in trespass. In holding Wise was entitled to re- 
cbver, Chief Justice Marshall said : 

Wise was a United States officer and exempt; "that a court-martial has no 
jurlsdlction over" him "as a milltiaman ; he could never be legally enrolled ; 
and it is a principle that a décision of such a tribunal, in a case clearly with- 
out its jurisdiction, eannot protect the officer who exécutes It. The court and 
the officer are ail trespassers." 

'!'.:■• 

Had Wise been imprisoned, for the reasons stated by the great Chief 
Justice he would hâve been entitled to habeas corpus. Apparently the 
exemption there was an absplute exclusion like that of petitioner hère. 
Aind hère, as therê, petitioner "could never be legally" certified; "a 

■court-martial has no jurisdiction over" him; the court-martial and its 
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officer "are ail trespassers" in proceeding against him. To sîft out 
aliens, the War Department recognizes their exclusion is not an "ex- 
emption," as the term is used in the law; but, no spécial rule piovided 
for them, they are incorporated with and called exemptions for con- 
venience. See Form 19, supra, page 20. 

The rules provide that within seven days after notice mailed to ap- 
pear before Ûie local board for physical examination, claim for exemp- 
tion must be filed, though the board may allow it to be filed later. And 
if the claimant within ten days thereafter, or later, if the board allows 
it, présents to the board an affidavit of prescribed form and substance, 
and such other évidence by affidavits as the board may require, the 
board "shall" exempt him. If any person fails to appear for physical 
examination, he shall be recorded as physically qualified; but, if he 
appears later, the board may examine him. If the board dénies exemp- 
tion, an appeal lies to the district board, which may receive additional 
évidence. The latter's décision is final in cases of aliens. After dé- 
cision, the district board certifies ail not exempt to the local board, which 
thereupon notifies those so certified that they are selected for military 
service and to report therefor at a time stated. From the latter time, 
those so notified are in the military service. The certification af oresaid 
is the last officiai act of the district board. 

It appears petitioner did not receive the notice mailed to appear for 
physical examination, so failed both to file claim of exemption within 
seven days and also to appear for examination. Thereupon the local 
board recorded him physically qualified. Otherwise inf ormed, petition- 
er appearéd later and the board examined him. The next day he pre- 
sented to said board his claim of alien exemption and supporting affida- 
vit, in prescribed form and substance, and the board received and filed 
them. L,ater, without requiring other évidence, the board disallowed 
exemption, because the claim was filed too late. Petitioner appealed to 
the district board, and it affirmed the disallowance, without inquiry into 
the merits, and certified him to the local board. It notified petitioner 
that he was selected for military service and to appear therefor at a 
time stated. Petitioner so appearéd, but in the meantime instituted 
herein habeas corpus proceedings against the local board. The night 
of the day petitioner had so appearéd the district board took steps to 
quash said proceedings "for the good efifect," and procured respondent 
to arrest petitioner as a déserter. It may hère be noted that petitioner 
had not failed nor refused to appear, nor departed from his home, 
where arrested. Even if legally in military service, he had the right to 
inquire thereof in this court, without incurring unwarranted arrest as a 
déserter. The district board then spread upon its minutes its under- 
standing of past events in relation to the proceedings, and concluded : 
" * * * Further, there is no sufficient proof of his being an alien." 
Respondent merely suggests that this is a "décision" by the district 
board, and conclusive. Without further comment upon this "decisiorij" 
it suffices to say that at that time the boàrd's jurisdiction ovef petitioner 
and the proceedings had ended — was exhausted when it certified hifai 
to the local board ; so the "décision" is void. In view of theprèniises. 
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the Court îs constrained to and does hold that the boards so far depart- 
ed frçin the procédure prescribed for them by the Président that they 
exceeded their jurisdiction when they certified petitioner as not exempt 
and for the-draft, and hençe such certification is void. Since aliens 
cannot be lawfully drafted, the boards are bound to receive and déter- 
mine upon ûi& merits claims of alienage whenever filed, so long as the 
boards' jurisdiction has not expired by final certification of the claim- 
ants to the local board. 

However they become satisfied of alienage, boards are bound to ex- 
clude aliens, even though no çlaims of exemption are filed ; for other- 
wise the law is viola ted and also the board members' oath of office to 
"well and faithfuUy discharge the duties of" their office — in other 
words, to administer the law as Congress has written it. This exclu- 
sion is the vital thing, and time for claims and affidavits only incidental 
machinery to accomplish it. Taking the law and the rules by four 
corners, tiie rules themselves so intend. The defeat of claira of exemp- 
tion by delay has no application to alien exclusion. And boards are in- 
structed by the War Department to exclude aliens, even though they 
désire and ask to be included. Furthermore, the rules provide for 
opening defaults. The local board opened petitioner's. And the law 
and rules obviously intend that thereupon the décision of the claim 
shall be on the merits, and not an arbitrary rejection because of a 
sometime, but vacated, default. And that is the law in ail légal procé- 
dure. In fact, the boards hâve not determined that petitioner is not 
an alien, but peremptorily denied his exemption. His affidavit of alien- 
age, by the rules made full proof of alienage, unless the boards re- 
quired more évidence, was ignored by thera. 

In respect to petitioner the boards' certification was no légal basis for 
the local board's notice to petitioner that he was selected for military 
service, and so said notice was by mistake and void. It foUows peti- 
tioner was not at any time, and is not now, in the military service ; so 
he is not a déserter, is illegally imprisoned by respondent, and is entitled 
to habeas corpus to compel his release, and it is awarded to him by the 
court. The King v. Commanding Officer, 1 K. B. 176, is not contra. 
There the status of the petitioner was determined on the merits, by 
the magistrate who filled the office of the boards hère. 

[10] Respondent suggests, somewhat significantly, the court is bound 
to say, that his superior officers order him to hold petitioner, and that to 
disobey may subject him to punishment, even that of death; that, if 
this court grants habeas corpus ordering him to release petitioner, re- 
spondent will be very embarrassed, in that obédience to either will be 
disobedience to the other. It is not understood that the orders to re- 
spondent are other than gênerai, to imprison ail deserters. It is not 
understood any order to respondent even hints to him to disobey a de- 
cree of any court of the United States — a decree that within its juris- 
diction is the law of the land, therein to be held inviolate, to be exeCuted 
and obeyed by military and civilians alike, so long as it is unreversed. 
Respondent's commander in chief, the Président, is required by law 
and duty to uphold and exécute as the law of the land any such decree 
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until reversed. Ail law requires him to do so; and no law, military 
or civil, permits him net to do so. That he will not do so, but, on the 
contrary, will unlawfuUy order respondent to resist the decree and 
writ, is unthinkable. Any such order and punishment of respondent 
for that disobedience of it, to which the law would constrain him, would 
be arrogance and tyranny equal, to put in mildly, to Prussia's worst, 
and demanding the earnest considération of ail men solicitons for law 
and order — for liberty. The suggestion is dismissed as unjust to re- 
spondent's superiors, gentlemen and officers of this great nation. At 
any rate, no court can be influenced by anything of that sort. 

So long as courts are open, ail litigants are f ree to enter them ; and 
the courts, considerate of the jurisdiction of ail analogous tribunals, 
and caref ul not to invade such jurisdiction, will administer justice with- 
in their own jurisdiction, confident their decrees will be executed and 
obeyed. Courts render decrees'; other officers exécute them; others 
obey them. Courts hait arbitrary conduct everywhere (for that the 
people created them), and défiance of their decrees in due time is al- 
ways accounted for. In a decisipii, citation lost, it is recorded that in 
1815, at New Orléans, under circumstances somewhat like the instant 
case, Gen. Jackson defied the court's writ of habeas corpus and impris- 
oned the judge. In due time, the general's power lapsing, by the court 
he was cited for contempt, and therefor he was fined (and he paid) $1,- 
000. And see Ex Parte Merryman, Fed. Cas. No. 9487. 

Respondent's remedy is not résistance, but appeal, whereon the Su- 
prême Court by rule provides that petitioner shall give bail to answer 
the judgment of the appellate court. And the Manual for Courts- 
Martial, 390, issued by the War Department directs respondent to "note 
an appeal." 

The rule is made absolute, and the writ will issue. 



THE AJ^TILLA. 

THE PACIFIQUE. 

(District Court, B. D, Virginia. September 18, 1917.) 

Salvagb «gs^Sl— Aid to Ship on Fiée at Sea— Compensation. 

The steamship Antilla, laden with sugar and havlng another steamer 
in tow, was on a voyage from the West Indies to New York when, at a 
point 126 miles south of Cape Henry, a fire started In her cargo. In an- 
swer to her wireless call for help, a revenue entier went to her assist- 
ance, and also requested libelant, who was master of a tug to foUow, 
which he dld with the owner's consent, meeting the vessels 18 miles from 
the capes. The cutter had subdued the fire to some estent, and with the 
help of the tug the Antilla was fln^lly towed to Norfolk and beached. 
Durlng that time the fire twlce broke out again, but was flnally extin- 
guished by the tug with assistance. In ail, the tug spent three days and 
nights in active, laborious service rendering prompt and efficient àid at 
some risk. The Antilla and cargo were worth over $1,000,000, and the 
saved value was $585,000. The tug was new, worth $50,000, eaniing $125 

Q=>For other case» aet aame top(e & KBT-NTJMBICR In ail Key-Numbered DigesU & Indexa* 



974 245 FEDERAL EBPORTEK 

per day, and especlally equlpped for flghting fire. She was ready to start 
with an océan tow when called for the service. Seld, that she was en- 
titled to a salvage awatd of $9,000. 

In Admiralty. Suits for salvage by John E. Scott, master of the 
tug Albatross, against the steamship Antilla and the steamer Pacifique. 
Decree for libelant for salvage in the first suit, and for towage in the 
second. 

Hughes, Little & SeaM^ell, of Norfolk, Va., for libelant. 

Chauncey I. Clark and Burlingham, Montgomery & Beecher, ail of 
New York City, and Hughes & Vandeventer, of Norfolk, Va., for re- 
spondents. 

WADDILL, District Judge. This js a suit for salvage services ren- 
dered the Antilla and the Pacifique, during the existence of a fire on 
the Antilla, while she was en routé from the West Indies to the port 
of New York, ladèn with sugar, and having in tow the steamer Pa- 
cifique, also bbund to New York from Cuba. The Antilla was pro- 
ceeding up the coast on the afternbbn of Saturday, October 7, 1916, 
when fire brokè oùt in her cargo on the high seas, at a distance of 126 
miles south of Cape Henry. Wireless calls for assistance were sent 
eut, and the fire raged furiously during Saturday afternoon and night 
and Sunday. In answer to her S. O. S. signal, late on Saturday night, 
the steamer Somerset came up, anid took on board most of the crew 
of tlie Antilla. Early on Sunday morning the steamer Morro Castle 
also responded to the call. Neither one of thèse vessels rendered the 
Antilla assistance, except to take members of the crew on the Somer- 
set, and some women members of the families of the crew of the Pa- 
cifique were transferred to the Morro Castle, and both vessels pro- 
ceeded on their voyage, it having beeh ascertained that the revenue 
cutter Onandago was on her way to the Antilla. She did later arrive 
on Sunday evening, and, after getting the fire under control, finally 
brought her into port, aided by the Albatross as hereinafter mentioned. 

When the message calHng for assistance was received by the revenue 
cutter, an officer on the Onandago approached the master of the tug 
Albatross, which was then lying at the Norfolk & Western piers, hav- 
ing just arrived from the north, and due to leave the following morn- 
ing, with a tow of barges for Boston, and got the tug's master to agrée 
to go to the assistance of the Antilla. The Onandago immediately left 
for the burning ship, in charge of her first ofiicer ; the master, several 
of the ôflfîcers, and part of the crew being ashore at the time. After 
communication with its owners, the tug left Norfolk on Monday morn- 
ing, tfiking out the master, four officers, and eight or ten seamen of 
the crew of the Onandago, and proceeded to the relief of the Antilla, 
finding her about 1 o'clock p. m. some 18 miles outside of Cape Henry. 
At that time the Antilla was iiiîjtqwr of the Onandago, and had the 
naval tug Sonomo alongside, à^pîtie Pacifique loqse from her astern, 
at anchor. The Albatross rwent , to the Antilla, and the captain of 
the Onandago had a eonversafion with the master of the Antilla, and 
told him that the Albatross was the tug^ hé had sent out in response 
to his call for assistance. The captain of the Antilla says that he re- 
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fused the services of the Albatross, as not needed, he havîng called for 
a revenue cutter and naval tug, and not an ordinary tug for hire, and 
finally told the captain of the Onandago that he would leave the mat- 
ter of the employment of the Albatross to him. The Albatross then 
went up to the Antilla, and transferred the officers and remainder of 
the crew of the Onandago to that ship, and the Onandago started tow- 
ing again ; the Sonomo having in the meantime left. While engaged in 
this towing service, the Onandago's hawser parted, and the tide and 
current brought her on the side of the Antilla. The Onandago told 
the Albatross to put a line on the Onandago, and pull her up ahead 
of the Antilla, which she did, and the Onandago and the Albatross 
towed the Antilla in tandem into Lynnhaven Inlet. 

Up to this period of time, and until the arrivai of the tow at Lynn- 
haven Inlet about 7 o'clock on Monday night, the Albatross had had 
no occasion to fight fîre on the Antilla; the same having been gotton 
under control by the Onandago and the Sonomo before the arrivai 
of the Albatross. Upon reaching Lynnhaven Inlet, however, the fire 
broke out again, when the Albatross ran two lines of fire hose, 2%-inch 
and li/^-inch, respectively, on the Antilla, and pumped water until mid- 
night or early morning, when the fire was subdued ; the Onandago also 
assisting in this service. The master of the Antilla, on Tuesday morn- 
ing, the weather continuing very rough, asked the master of the 
Albatross to proceed to Norfolk to get his agent, Mr. O'Brien, which 
was done. The weather having moderated on Tuesday afternoon, the 
Albatross passed a line to the Onandago, which passed a line to the 
Antilla. The Merritt & Chapman tug Resolute having in the mean- 
time appeared, she was engaged by the Antilla to assist, and fastened 
a line to the stem of the Antilla, so she could act as a rudder for her; 
and in that order the cutter, tugs, and tow proceeded into Hampton 
Roads, and when near Sewell's Point, on account of her condition, the 
Antilla was beached. After arriving at Sewell's Point, the fire again 
broke out on the Antilla, and the Albatross again put her hose on 
board, and the Resolute also, and again subdued it. About midnight 
the Albatross went to Norfolk. On the next day the Albatross was 
again ordered to the Antilla, for the purpose of putting her further up 
on the flats, which was done, and, the fire having been gotten under 
control, the service was completed. 

The Antilla was a large vessel, 358 feet long, 45 f eet beam, 16.3 deep, 
3,562 tons gross, engaged in trade between New York, Cuban and 
Mexican ports, and with her cargo was valued at more than $1,000,000,^ 
and the ship in its damaged condition was valued at $585,000. The 
Pacifique was a very much smaller vessel. The Albatross was an 
ocean-going tug, 286 tons gross, 194 feet long, 127 feet keel, 26 feet 
beam, 13.8 feet deep, and draft 15 feet, with horse power of 750 
tons, comparatively new, in first-class condition, equipped with im- 
proved fire-fighting appliances, and had been selected to go to the aid 
of the buming ship because of her spécial fitness for the work required. 
She was worth more than $50,000, and at the time was earning $12S 
per day, and her owners, by reason of the interruption to its business, 
sustained loss of some $2,100. 
245 F.— 62 
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The facts stated clearly entitle the libelant tO: assert a daim for sal- 
vage, which is not disputed by the respondent; and the sole question 
to be determined is : What will be a proper award ? There is no dis- 
pute that the services were rendered, nor is there any material contro- 
versy over the existence of the éléments ordinarily entering into mak- 
ing a proper award for salvage, such as timely and successful serv- 
ice, large values, some danger, and the loss of valuable time f rom other 
engagements by the libelant. It is true the Antilla's master in his tes- 
timony sought to discrédit the libelant's claim, and minimize what was 
done, with a view of showing that the services were of little value, 
and voluntarily performed without solicitation. 

This view of the case is negatived by the entire testimony. Indeed, 
the court was not favorably impressed with the conduct and attitude 
of the Antilla's master in this respect, as it was, quite apparent that 
he was more tha^ willing to accept the gratuitous assistance of the 
government in saving his ship; and although the revenue cutter and 
naval tug, the Sonomo, had rendered the greatest service in bringing 
his burning vessel in more than 100 miles, he was disindined to ac- 
cept outside service that would cost money, although the revenue cutter 
had acted in his behalf in employing the Albatross, with a view of se- 
curing the necessary aid, to prevent, and which largely prevented, 
what otherwise would hâve been an enormous loss, and he seemed ut- 
terly lacking in appréciation of what had been done for him when in 
extrême péril especially by the libelant, who at much inconvenience and 
loss to his owner had promptly responded to his calls for help. 

After responding to the call of the revenue cutter, which had been 
summoned at the instance of the burning ship as aforesaid, at incon- 
venience ^d great sacrifice to the tug's business, which consisted of 
towing loaded barges of çoal from the port of Norfolk to New Eng- 
land ports, then ready and waiting to be transported, the tug spent 
three days and nights in active, laborious work in the eiïort to render 
the Antilla every possible service, in assisting in bringing in the burn- 
ing ship some 18 miles out on the high seas into saf e harbor, and twice 
extinguishing, or materially aiding in extinguishing, a raging fire on 
the ship, and promptly, intelligently, and efficiently worked night and 
day in the effort to do so. 

Having regard to the urgency of the service, the large values in- 
volved, the loss of time to the tug in the exécution of the employment 
in which it was engaged, the success attained in the enterprise, and 
the promptness with which the service was rendered, the court believes 
that an award of $9,000 should be made against the Antilla, with costs. 

Regarding the claim asserted against tihe Pacifique, the court does 
not *^hink ttia.t the libelant is entitled to any award, save reasonable tow- 
age service in going down, after the ÀntiUa had been brought into har- 
bor, and towing the Pacifique in, for which the sum of $100 is ajlowed, 
Arithout costs. 

A decree in accordance with the f oregoing will be entered on présen- 
tation. 
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UNITED STATES v. GALLEANNI et aL 

(District Court, D. Massachusetts. October 9, 1917.) 

No. 1268. 

1. CoNSPiRACY ®=333 — ^To Deeeaud Government— Natuee of Oefense — 

^FT TfO'PTVTï' "DrAFT A.f T 

Crimlnal Code (Act March 4, 1909, e. 321) § 37, 35 Stat. 1096 (Comp. St. 
1916, § 10201), déclares that if two or more persons conspire either to 
commit an offense agalnst the United States, or to defraud the United 
States in any manner or for any purpose, and one or more of such parties 
do any act to efCect the object of the consplracy, each shall be punlshed. 
Sélective Draft Act May 18, 1917, § 5, requiring persons thereln spedfled 
to register for sélective draft for mllitary service, makes It a mlsdemeanor 
for any pérson subjeet to reglstration wlllfuUy to fail or refuse to pré- 
sent himself. Eeld that, as the United States vs^as entitled to hâve per- 
sons subjeet to reglstration perform thelr duty according to law, a con- 
splracy to prevent persons subjeet to reglstration from reglstering is a 
consplracy to deprlve the United States of a right to whlch It was enti- 
tled, and therefore to defraud It, wlthln Crîminal Code, § 37. 

2. INDICTMENT and INFOBMATION ®=3l06^SUITICIENCT — Weitings Refer- 

KED TO. 

An Indlctment alleglng that in. pursuance of a consplracy to prevent 
reglstration, by counsellng and Induclng persons subjeet to reglstration 
nnder Sélective Draft Act May 18, 1917, not to register, whlch alleged that 
défendant caused to be published In a newspaper a statement, a transla- 
tion of whlch was attached to the indlctment, Is not defective because an 
exact copy of the statement was not Incorporated thereln. 

8. Ceiminal Law <S=45 — Solicitation. 

A6 a fallure to register pursuant to Sélective Draft Act May 18, 1917, 
is a mlsdemeanor, and must be construed as an aggravated offense in view 
of the exlstlng war, the solicltatlon and counseling of persons not to regis- 
ter Is an Indlctable common-law offense, though the solicltatlon Is of no 
eflect and reglstration le not prevented. 

4. Cbiminal Law <®=589 — United States Courts — Jueisdiction — Conspieact. 
Under Crimlnal Code, § 37, declarlng that If two or more persons con- 
spire either to commit any offense agalnst the United States, or to de- 
fraud the United States In any manner or for any purpose, and one or 
more of such persons do any act to effect the object of the consplracy, 
each shall be punlshed, fédéral courts hâve jurlsdictlon of a prosecutlon 
for consplracy to persuade the commission of what would be a crime 
at common law, but Is not made crimlnal by any fédéral statute. 

Louis Galleanni and others were indicted under Criminal Code, § 
37, for a conspiracy to violate Sélective Draft Act May 18, 1917, by 
inducing persons subjeet to reglstration not to register. On demurrer. 
Demurrer overruled. 

The United States Attorney, for the United States. 
Pettine & Ite Pasquale, of Providence, R. L, for défendants. 

MORTON, District Judge. This is an indictment in three counts : 
The défendants hâve demurred to each. Many grounds of demurrer 
are assigned ; but as to each count the substantial question is whether 
the facts thereln alleged constitute a crime. 

^s>For otber cases le* «am* toplc & KBT-NUMBER 1d ail Key-Numbered DlEests & Indexe» 
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The first and third counts allège, in substance, that the défendants 
conspired to counsel, command, and induce large numbers of persons 
subject to registration under the act of May 18, 1917, not to register, 
and to procure such persons to commit the offense of willfully and un- 
lawfully failing to register. In pursuance of the conspiracy, the de- 
fendants are alleged to hâve caused to be published, in a newspaper 
called "Cronaca Sovversiva," a certain statement (a translation of 
which is set out in the indictment) calculated to induce persons not to 
register. Neither of thèse counts charges that any person subject to 
registration failed to register because of the défendants' acts. 

The second count charges a conspiracy to cheat and defraud the 
United States by counseling, commanding, and inducing a large num- 
ber of persons subject to registration, etc., not to register, and allèges 
the publication of the same newspaper statement in pursuance of such 
conspiracy. 

The act referred to (section 5) requires the persons therein specified 
to register in accordance with régulations to be prescribed by the Prés- 
ident, and makes it a misdemeanor for any person subject to regis- 
tration willfully to fail or refuse to présent himself therefor. Crim- 
inal Code, § 37 (Comp. St. 1916, § 10201), provides as follows : 

"If two or more persons conspire either to commit any offence against the 
United States, or to defraud the United States in any manner or for any 
purpose, and one or more of such parties do any act to effiect the object of 
the conspiracy, each of the parties to such conspiracy shall be fined not 
more than $10,000, or iraprisoned not more than two years, or both." 

[1,2] Discussing first the sufficiency of count 2: The United 
States was entitled to hâve persons subject to registration perform 
their duty and register according to law ; and a conspiracy to prevent 
their doing so was a conspiracy to deprive the United States of a right 
to which it was entitled, and therefore to defraud it, within the mean- 
ing of section 37. Haas v. Henkel, 216 U. S. 462, 30 Sup. Ct. 249, 54 
L. Ed. 569, 17 Ann. Cas. 1112; Curley v. United States, 130 Fed. t, 
64 C. C. A. 369. The failure to incorporate into the indictment an 
exact copy of the statement, the publication of which is alleged as an 
overt act done in pursuance of the conspiracy, is not a good ground of 
demurrer, either as to this or as to the other counts. United States v. 
Grunberg (C. C.) 131 Fed. 137 (C. C. Ist Cir.). This count properly 
charges a crime ; and the demurrer to it must be overruled. 

[3] As to counts 1 and 3 : The object of the conspiracy described 
in each of thèse counts was the mère counseling and persuasion of per- 
sons subject to registration, not to register. If willful failure or re- 
fusai to register is to be regarded as an "aggravated offense" — and 
under the circumstances then surrpunding the country, to which the 
court ought not to shut its eyes, I think it must be so regarded — what 
the défendants did was a common-law crime. "It is an indictable 
offense at common law for one to counsel and solicit another to com- 
mit a felony or other aggravated offense, although the solicit^tioi;, is 
of no effect, and the crime counseled is not in fact committed." ' Mor- 
ton, C. J., Commonwealth v. Flagg, 135 Mass. 545,. 549; United States 
V. Lyles, 4 Cranch, C. C. 469, Fed. Cas. No. 15;646. But no statute 
of the United States makes such solicitation criminal. 
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[4] The question as to the counts under discussion, therefore, is 
whether a conspiracy- to commit that which would be at common law 
an offense against the United States, but which is not alleged to be a 
fraud on the United States, and is not made a crime by any fédéral 
statute, is punishable under section 37, supra. This dépends upon the 
meaning to be given to the words "any offense against the United 
States" in that section. In Re Coy (C. C.) 31 Fed. 794, the in- 
dictment charged, in substance, that 11 named défendants did conspire 
"to induce, aid, counsel, procure, and advise one Allen Hisey to un- 
lawfully neglect * * * to perform a duty required and imposed 
by the laws of the state of Indiatia relating to and affecting a certain 
élection." It was held by Mr. Justice Harlan that the indictment set 
forth an offense of which the United States court had jurisdiction. 
His opinion was cited in full, with approval, by the Suprême Court in 
a footnote to In re Coy, 127 U. S. 731, 733, 8 Sup. Ct. 1263, 32 L. 
Ed. 274. The statute under which the Coy Case was decided (R. S. 
§ 5440) is substantially the same as the présent section 37 (Comp. St. 
1916, § 10201). 

Upon the point under discussion, I am unable to distiriguish the 
indictment in the Coy Case from the one before me. The objections 
now urged do not appear to hâve been called to the attention of the 
court in that case, nor to hâve been considered by it; but the déci- 
sion covers the présent case. While there are expressions to the con- 
trary (see Thomas v. United States, 156 Fed. 897, 84 C. C. A. 477, 
17 L. R. A. [N. S.] 720; United States v. Lyman [D. C] 190 Fed. 
414), I deem it my duty to foUow the Coy décision, and in accordance 
therewith to rule that counts 1 and 3 do sufficiently charge crimes 
against the United States. 

Demurrer overruled as to each and every count in the indictment. 



BEATTY OIL & GAS CO. v. BLANTON et al. 
(District Court, E. D. Kentucky, at Covington. August 14, 1917.) 

1. Mines and Minebals <S=»79(4) — Oil and Gas Lease — Construction — Pay- 

MENTS or Rotalty. 

Where an oll lease, granting plaintifC the right for 10 years to explore 
for oil, but containlng a covenant on plaintm's part to complète a well 
within one year from its date or to pay the lessor certain sums for each 
additional year completion should be delayed, payment to be made quarter- 
ly in advance, provided that payment should be by check payable to the 
order of the lessors mailed to one of them or deposited to his crédit in the 
specified bank, the bank was constituted the lessors' agent to receive 
payment, and payment could be made to it by check, as well as to the 
lessors direct. 

2. Mines and Minebals <S=>78(5) — Oii, and Gas Lease — Construction — Ac- 

CEPTANOE OF ROTALTY. 

Where a bank, which was made the agent of the lessors to receive 
payments, which entitled the lessee in an oil lease to delay completion of 
a well, received a quarterly payment, which required to be in advance, 
after the date fixed and the lessor after notice acquiesced, the lease cannot 
be forfeited for the lessee's failure to make the payment at the time fixed. 

4=:9For other cases see aame topic & KEY-NUMBER In aU Key-Numbered Dlgests & Indexe* 



980 245 FEDERAL KEPORTEB 

3. COITRTS ®=>310 — FEDERAL COUETS JUKISDICTION DiVERSITT OF ClTIZEÎT- 

SHIP. 

Where plaintiflf, a Delaware corporation, sued in the District Court for 
Kentucky, Its lessors, cltizens of that state, seeking to prevent forfeiture 
of an oil lease, the fact that the owner of a rival lease, subsequently 
executed by the lessors, was also a Delaware corporation, does not deprive 
the fédéral court of jurlsdiction based on dlverslty of citizenship; the 
rival lessee not being a party. 

4. Mines ahd MiNKRALa (S=ï>78(1) — On, and Gas Lease — Eight of Lessee. 

An oil lease giving the lessee right for 10 years to explore for oil on 
the demlsed premises entitles hlm to possession of the premlses for ex- 
ploration purppses. 

5. iNJTJNCnON ©=138 — BiGHT TO — ^JUEISDICTION. 

Where plaintlff's cause of action agalnst two of the défendants was to 
prevent waste, equlty may grant him relief agalnst other of the défendants 
who were aidlng and abettlng those committlng viraste, even though the 
cause of action primarily agalnst such défendants mlght be légal rather 
than équitable in Its nature. 

In Equity. Suit by the Beatty Oil & Gas Company against Alex 
Blanton, S. J. Blanton, Harry Daniel, and others. On motion by 
plaintiflf for preliminary injunction. Motion sustained as to named 
défendants. 

B. R. Jouett, of Winchester, Ky., for plaintiff. 

E. C. O'Rear, of Frankfort, Ky., for défendants. 

COCHRAN, District Judge. This cause is before me on motion of 
plaintiflf for a preliminary injunction. 

[1] The défendants Alex Blanton, S. J. Blanton, and Harry Daniel 
hâve alone appeared and objected to the motion. They object to the 
motion on two grounds. One is that plaintiff's lease was forfeited 
by failure to pay the quarterly rental, due November 4, 1916, and 
hence it has no rights thereunder which it is entitled to bave protected. 
The lease in question granted to the lessee the right for 10 years to 
explore for oil and contained a covenant on his part to complète a 
well within one year from its date, or pay to the lessor at the rate of 
10 cents per acre for each additional year that the completion was 
delayed, payable quarterly in advance. Défendants contend that a 
failure to pay any quarterly installment of the rent as covenanted^ 
without more, terminated the lease by forfeiture, notwithstanding 
there was no express clause of forfeiture. Plaintiff does not oppose 
this contention, and I assume it to be sound without investigation. 
It meets défendants hère with the claim that the quarterly rental 
was paid on November 4, 1916, and by reason thereof the lease was 
not thus forfeited. The lease, as to the payment of the rental, pro- 
vided that it should be "by check payable to the order of the parties 
of the first part, mailed to Alex Blanton to Alcom, Ky., or deposited 
to Alex Blanton's crédit in W. B. Williams & Sons' Bank." There- 
by the bank was constituted the lessors' agent to receive payment of 
the rent and it would seem that it was sufficient to make payment to- 
it by check as well as to the lessors directly. 

[2J Under the évidence I am constrained to hold that the lease 
was not forfeited by the failure to pay this rental. The défendants. 

iS=>For other cases see same topjc & KEY-NUMBBR In ail Key-Numbared Digesta & IcdcxM 
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have themselyes established that the rental was paid not later than 
November 10, 1916. On that date the bank notified the lessors by 
postal card that it had been paid, and défendants have produced the 
card giving the notice. I think the évidence warrants the conclusion 
that the check for the rental was deposited on the 4th. But if it is 
open to claim that it was not, and that it was deposited on a later 
date, before or on the lOth, this was sufîîcient to save the forfeiture. 
The bank was the lessors' agent. It accepted the check as payment. 
The lessors had not theretofore notified it not to accept it after the 
due date. And after they received notice of the payment they did 
not repudiate it, but acquiesced in it. 

[3] The other ground is that this court has no jurisdiction because 
the Cumberland Producing & Refining Company, the owner of one- 
half of the rival lease executed January 22, 1917, is a Delaware cor- 
poration, the same as plaintiff, and hence there is no diversity of 
citizenship. But the Cumberland Company is not a party to the suit, 
and plaintiff has a cause of action against the objecting défendants, 
between whom and plaintiff there is diversity of citizenship. 

[4, 5] Plaintifï under its lease is entitled to possession of the leased 
premises for the purpose of exploration. The Blantons, the lessors, 
are preventing him from taking possession and siding with the rival 
lease. In Lindlay v. Raydure (D. C.) 239 Fed. 928, 938, I noted that 
a lessee under such a lease cannot bring ejectment to recover posses- 
sion, relying mainly on Judge Lurton's opinion in the Tennessee case. 
It is held otherwise in Barnsdall v. Bradford Gas Co,, 225 Fa. 338, 
74 Atl. 207, 26 L. R. A. (N. S.) 614. I am incHned to think that this 
is the better doctrine. If so, it does not foUow that plaintifï cannot 
maintain this suit against the Blantons. It only follows that as to 
them the case should go to the law docket. 

But possibly by virtue of the act of February 26, 1906 (section 
2366a, Kentucky Statutes), the relation between the Blantons and plain- 
tifï! is a trust one, and their refusai to permit it to enter is a breach 
of trust of which equity has jurisdiction. However, the cause of ac- 
tion against Daniel and Morris is équitable, to wit, to prevent waste, 
and this is sufîîcient to justify the granting of équitable relief against 
the Blantons also, particularly so as by their conduct they are aiding 
and abetting Daniel and Morris. I cannot see why the fact that this 
court has no jurisdiction to grant relief against the Cumberland Com- 
pany is any reason why relief should not be granted against the ob- 
jecting défendants, to which the plaintifï is entitled. 

The motion for preliminary injunction is sustained. It should bo 
limited to the Blantons and Daniel. Parsons, Harrison, and Poster 
are not wronging plaintifï, and Morris does not seem to be before the 
court. 
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MEMORANDUM DECISIONS. 



ASANO MITAZAKI, allas Asano Tamada, allas Asano Tsuda, v. UNITED 
STATES. (Circuit Court of Appeals, Ninth Circuit. October 22, 1917.) No. 
3068. Appeal from the District Court of the United States for the Terri- 
tory of Hawaii. Ed. F. Jared, Asst. U. S. Atty., of San Francisco, Cal. 

PER CUE.IAM. Upon motion of counsel for the appellee, and good cause 
therefor appearlng, ordered, appeal in the above-entltled cause dismlssed 
for the noneompliance by the appellant wlth the provisions of subdivision 
1 of rule 16 of the Rules of Practlce of thls court (150 Fed. cxxvli, 79 C. C. 
A. cxxvli), 



BALLARD v. UNITED STATES. (Circuit Court of Appeals, Elghth Cir- 
cuit. September 12, 1917.) No. 4919. In Error to the District Court of the 
United States for the Eastern District of Oklahoma. J. Berry Klng, of 
Tahlequah, 0kl., and Denton & Lee, of Muskogee, 0kl., for plalntifC in er- 
ror. W. P. McGinnis, U. S. Atty., and Archibald Bonds and Paul Pinson, Asst. 
U. S. Attys., au of Muskogee, Okl. 

PER CURIAM. Writ of error dismlssed on motion of défendant in error 
for failure of plaintiff in error to file briefs, etc. 



In re BARR et al. (Circuit Court of Appeals, Sixth Circuit. May 11, 
1917.) No. 3030. Pétition to Revise in the District Court of the United 
States for the Mlddle District of Tennessee; Edward T. Sanford, Judge. 
Moore & Darwin, of Chattanooga, Tenn., for petltioner. Clarence T. Boyd, 
of Nashville, Tenn., opposed. Dismlssed pursuant to stipulation. 



BLBSSING et al. y. BURKLEY et al. (Circuit Court of Appeals, Eighth 
Circuit. December 14, 1916.) No. 4715. Appeal from the District Court of the 
United States for the District of Nebraska. Mahoney & Kennedy, of Omaha, 
Neb., for appellees. 

PER CURIAM. Appeal dismlssed, wlth costs, for want of prosecution, 
on motion of counsel for appellees. 



BLOW et al. y. BOICB. (Circuit Court of Appeals, Eighth Circuit. Feb- 
ruary 8, 1917.) No. 4891. Appeal from the District Court of the United 
States for the District of Kansas. A. S. Wilson and S. C. Westcott, both of 
Galena, Kan., and R. E. Holllngshead, of Joplin, Mo., for appellee. 

PER CURIAM. Cause docketed, and appeal dismlssed, at costs of ap- 
pellants, for want of prosecution, on motion of appellee. 



BONB et al. v. ROGBRS et al. (Circuit Court of Appeals, Sixth Circuit, 
June 7, 1917.) No. 2990. Appeal from the District Court of the United 
States for the Eastern District of Kentucky; Andrew M. J. Cochran, Judge. 
J. J. Moore, of PikevlUe, Ky., and Hager & Stewart, of Ashland, Ky., for ap- 
pellants. Auxier, Harman & Francis and Stratton & Stephenson, ail of Pike- 
vlUe, Ky., for appellees. Dlsmissed pursuant to stipulation. 
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BKOWN V. BROWN. (Circuit Court of Appeals, Elghth Circuit, July 
10, lOlG.) Xo. 4747. Appeal from tlie District Court of the United States 
for the Western District of Oklatioma. Kos Harris and V. Harrls, botli ot 
Wichita, Kan., for appellee. 

PER CURIAM. Cause docketed and appeal dlsmissed, wlthout costs to 
either party in this court, on motion of appellee. 



CAPEWELL V. WAECHTEB et al. (Circuit Court of Appeals, Ninth 
Circuit. October 16, 1917.) No. 3008. In Error to the District Court of the 
United States for the Fourth Division of the Territory of Alaska. E. Coke 
Hill, of liuby, Alaska, Louis K. Pratt, of Pairbanks, Alaska, and Orrin K. 
MeMurray, of Berkeley, Cal., for plaintiff in error. Jas. K. Brown and 
McGowan & Clark, ail of Pairbanks, Alaska, for défendants in error. 

PER CURIAM. Writ of error dismissed for noncompliance by plaintiff 
in error with the provisions of rules 23 and 24 of the Rulea of Practice of 
this court (150 Fed. xxxili, 79 C. C. A. xxxiii). 



CHICAGO GREAT WESTERN R. CO. v. LEHNER. (Circuit Court of 
Appeals, Elghth Circuit. Aprll 5, 1917.) No. 4808. In Error to the District 
Court of the United States for the Northern District of lowa. Carr, Carr 
& Evans, of Des Moines, lowa, for plaintiff in error. 

PER CURIAM. Writ of error dismissed, with costs, on motion of plain- 
tiff in error. 



CHICAGO, ROCK ISLAND & PACIFIC BY. CO. v. OSBORNE. (Circuit 
Court of Appeals, Elghth Circuit. July 2, 1917.) No. 4847. In Error to the 
District Court of the United States for the Western District of Arkansas. 
T. S. Buzbee and H. T. Harrison, both of Little Rock, Ark., for plaintiff 
in error. Co vingt on & Grant, of Ft. Smith, Ark., for défendant in error. 

PER CURIAM. Writ of error dismissed, at ccsts of plaintiff in error, 
per stipulation of parties; taxation of attorney's fee for défendant in error 
walved. 



CHICAGO & N. W. RY. CO. v. McNEELY. (Circuit Court of Appeals, 
Elghth Circuit. September 19, 1916.) No, 4707. In Error to the District 
Court of the United States for the District of Nebraska. A. A. McLaughliu, 
Wymer Dressler, and Lyle Hubbard, ail of Omaha, Neb,, for plaintiff in 
error. M. F. Harrington, of O'Neill, Neb., for défendant in error. 

PER CUItlAM. Writ of error dismissed, with costs, on motion of plain- 
tiff in error. 



CHIYE KAJIKAMI v. UNITED STATES. (Circuit Court of Appeals, 
Nlnth Circuit. October 22, 1917.) No. 30e>4, Appeal from the District 
Court of the United States for the Territory of Hawaii. Ed. F. Jared, Asst. 
V. S. Atty., of San Francisco, Cal. 

PER CURIAM. Upon motion of counsel for the appellee, and good causa 
therefor appearing, ordered, appeal in the above-entltled cause dismissed 
for the noncompliance by the appellant with the provisions of subdivision 
1 of rule 16 of the Rules of Practice of this court (150 Fed. xxix, 79 C. C. 
A. xxix). 



CLAPP V. UNITED STATES. (Circuit Court of Appeals, Eighth Circuit. 
October 21, 1916.) No. 4119. Appeal from the District Court of the United 
States for the Western District of Oklahoma. E. C. Stanard, J. H. Wahl, 
and C. H. Ennls, ail of Shawnee, 0kl., and O. F. Smith and Everest & Camp- 
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bell, ail of Oklahoma City, OkL, for appellant. Isaac D. Taylor, Asst. U. S. 
Atty., of Oklahoma City, 0kl. 

PER CURIAM. Appeal dismlssed, without costs to elther party in this 
court, on motion of appellant. 



CLARK V. UNITED STATES. (Circuit Court of Appeals, Eighth Cir- 
cuit. July 2, 1917.) No. 4981. In Errer to the District Court of the United 
States for the Western District of Oklahoma. John A. B'ain, of Lawton, 
Oltl., U. S. Atty. 

PER OUBIAM. Writ of error docketed and dismissed, without costs to 
either party in this court, on motion of défendant in error. 



COSKBRT V. McPARLIN. (Circuit Court of Appeals, Eighth Orcuit. 
May 9, 1917.) No. 173. Pétition to Revise Order of the District Court of 
the United States for the Southern District of lowa. Coffln & Hippee, of 
Des Moines, lowa, for petitioner. • 

PER CURIAM. Pétition to revise dismlssed, at costs of petitioner, on 
motion of petitioner. 



CRESCENT MILLING CO. v. H. N. STRAIT MFG. CO. (Circuit Court 
of Appeals, Eighth Circuit. May 10, 1917.) No. 4812. In Error to the Dis- 
trict Court of the United States for the District of Minnesota. Harris 
Bichardson and Walter RicharUson, both of St. Paul, Mlnn., for plalatiir in 
error. Cobb, Wheelwrlght & Dille, of Minneapolis, Mlnn., for défendant in 
error. 

PBR CURIAM. WrIt of error dismissed for want of jurisdiction, at costs 
of plaintiff in error, on motion of défendant in error. Bee, also, 245 Fed. 
- 984, C. O. A. . 



CRESCENT MILLING CO. v. H. N. STRAIT MFG. CO. (Circuit Court 
of Appeals, Eighth Circuit. May 10, 1917.) No. 4813. In Error to the Dis- 
trict Court of the United States for the District of Minnesota. Harris 
Richardson and Walter Richardson, both of St. Paul, Minn., for plaintiff 
In error. Cobb, Wheelwrlght & Dille, of Minneapolis, Mlnn., for défendant 
In error. 

PER CURIAM. Writ of error dismlssed for want of jurisdiction, at costs 
of plaintiff in error, on motion of défendant in error. See, also, 245 Fed. 
984, C. C. A. . 



CRESCENT MILLING CO. v. H. N. STRAIT MFG. OO. (Circuit Court 
of Appeals, Eighth Circuit. May 10, 1917.) No. 4814. Appeal from the 
District Court of the United States for the District of Minnesota. Harris 
Richardson and Walter Richardson, both of St. Paul, Mlnn., for appellant. 
Cobb, Wheelwrlght & Dille, of Minneapolis, Mlnn., for appellee. 

PER CURIAM. Appeal dismlssed for want of jurisdiction at costs of 
appellant, on motion of appellee. See, also, 245 Fed. 984, 0. C. A. , 



DETROIT UNITED RT. v. MARENTETTB. (Circuit Court of Appeals, 
Slxth Circuit. May 18, 1917.) No. 3053. In Error to the District Court of 
the United States for the Bastern District of Michigan; Arthur J. Tuttle, 
Judge. Corliss, Leete & Moody and William G. Fitzpatrlck, ail of Détroit, 
Mich., for plaintiff in error. Selling & Brand, of Détroit, Mlch., for défend- 
ant in error. Dismissed on motion. 



MEMORANDUM DEDISIONS 985 

DUNAVANT et al. v. MALLORY. (Circuit Court of Appeals, Elghth Cir- 
cuit December 5, 1916.) No. 4744. In Error to the District Court of the 
United States for the Eastern District of Arkansas. A. B. Sliafer, of 
Memptiis, Tenn., for plaintifts in error. Allen Hughes, of Memphls, Tenn., 
for défendant in error. 

PBE CURIAM. Writ of error dismissed, at costs of plaintiffs ia error, 
on motion of plaintiffs tn error. 



BITARO YAMADA v. UNITED STATES. (Circuit Court of Appeals, 
Ninth Circuit. December 22, 1917.) No. 3067. Appeal from the District 
Court of the United States for the Terrltory of Hawaii. Ed. F. Jared, Asst. 
U. S. Atty, of San Francisco, Cal. 

PER CURIAM. Upon motion of counsel for the appellee, and good cause 
therefor appearing, ordered, appeal In the above-entitled cause dismissed for 
the noncompliance by the appellant with the provisions of subdivision 1 of 
rule 16 of the Rules of Practice of this court (150 Ped. xxlx, 79 O. O. A. 
xxix). 

FUHS V. GILBRECH. (Circuit Court of Appeals, Elghth Circuit Feljru- 
ary 2, 1917.) No. 4884. Appeal from the District Court of the United States 
for the Southern District of lovva. Erwln & Newell, of Davenport, lowa, for 
xippellee. 

PER CURIAM. Appeal doclîeted and dismissed, at costs of appellant, 
for want of prosecution, on motion of appellee. 



GAL£RAITH v. AHLEN. (Circuit Court of Appeals, Elghth Circuit 
June 22, 1917.) No. 189. Pétition to Revise Order of District Court of the 
United States for the District of Minnesota. Morphy, Bradford & Cummins, 
■of St. Paul, Minn., for petitioner. Francis Muekel, of Chaska, Minn., for re- 
spondent. 

PER CURIAM. Pétition to revise dismissed, without costs to elther party 
In this court, per stipulation of parties. 



G. H. WALKER & CO. et al. v. NORTH AMERICAN CO. et al. (Circuit 
Court of Appeals, Eighth Circuit March 10, 1917.) No. 4806. Appeal from 
the District Court of the United States for the Eastern District of Missouri. 
J. D. & Loomis C. Johnson and Fordyce, Holliday & White, ail of St. Louis, 
Mo., for appellants. Thomas Bond and W. P. Evans, both of St. Louis, Mo., 
for appellees. 

PER CURIAM. Appeal dismissed, at costs of appellants, wlth préjudice, per 
stipulation of parties. 



GOLDBERG et aL v. UNITED STATES. (Circuit Court of Appeals, 
Eighth Circuit. December 4, 1916.) No. 4848. In Error to the District Court 
of the United States for the Eastern District of Missouri. Arthur L. Oliver, 
V. S. Atty., of St. Louis, Mo. 

PER CURIAM. Writ of error docketed and dismissed, without costs to 
elther party In this court, etc., on motion of défendant in error. 



GRIGSBY V. MILLER et al. (Circuit Court of Appeals, Ninth Circuit. 
November 19, 1917.) No. 3083. Appeal from the District Court of the United 
States for the District of Oregon. Almon B. Roth, of San Francisco, Cal., for 
appellees. 

PER CURIAM. Upon motion of counsel for appellees, and good cause 
therefor appearing, ordered, appeal dismissed for the noncompliance by the 
appellant wlth the provisions of subdivision 1 of rule 16 of the Rules of 
Practice of this court (150 Fed. xxix, 79 C. O. A. xxlx). For opinion below, 
eee 240 Ped. 188. 
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HARKIS -r. L'NITED STATES. (Circuit Court of Appeals, Eighth Cir- 
cuit. May 28, 1917.) No. 4894. lu Error to the District Court of the United 
States for the Eastern IWstrlct of Oklahoma.' R. A. Howard, of Ardmore, 
0kl., and Denton & Lee, of Muskogee, Okl., for plaintiff in error. W. P. 
McGInnis, U. S. Atty., and Archibald Bonds, Asst. U. S. Atty., both of Musko- 
gee, 0kl. 

PEÎR CURIAM, Reversed, without costs to either party In this court and 
cause remanded for new trial. Confession of error filed by counsel for gov- 
ernment. 



INTERVENING STOCKHOL.DERS' COMMITTEE OF AMERICAN LtîM- 
BER CO. et al. v. DETROIT TRUST CO. (Circuit Court of Appeals, Eighth 
Circuit. September 17, 1917.) No. 4974. Appeal from the District Court of 
the United States for the District of New Mexico. A. F. Freeman, of Ann 
Arbor, Mich.", for appellants. Harold T. Clark, of Cleveland, Ohio, E. W. 
Dobson, of Albuquerque, N. M., and Sidney T. Miller, of Détroit, Mich., for 
appellee. 

PBR (JURIAM. Appeal dlsmissed par stipulation and consent of parties. 



IBON SIU^ER MINING CO. v. SKINNER, Collecter. (Circuit Court of 
Appeals, Eighth Circuit. September 5, 1917.) No. 4882. In Error to the 
District Court of the United States for the District of Colorado. John A. 
Ewing and William V. Hodges, both of Denver, Colo., for plaintiff lu error. 
Harry B. Tedrow, U. S. Atty., of Boulder, Colo., for défendant in error. 

PER CURIAM. Writ of error dlsmissed per stipulation of parties, without 
costs to either party in this court. 



JESSUP V. UNITED STATES. (Circuit Court of Appeals, Nlnth Circuit. 
October 16, 1917.) No. 2979. In Error to the District Court of the United 
States for the Second Division of the District of Alaska. Hugh O'Neil, of 
Nome, Alaska, for plaintiff in error. F. M. Saxton, U. S. Atty., of Nome, 
Alaska. 

PER CURIAM. Writ of error dlsmissed for noncompllance by plaintiff 
in error with provisions of rules 23 and 24 of the Rules of Practice of thl» 
court (150 Fed. xxxiii, 79 C. C. A. xxxili). 



JUNG JOONG, allas Chin Tep, alias Chin Toung Ick, allas Sang My 
Farn, v. Edward WHITB, as Commissioner of Immigration, Port and Dis- 
trict of San Francisco. (Circuit Court of Appeals, Ninth Circuit. October 
25, 1917.) No. .S04Ô. Appeal from the District Court of the United States 
for the First Division of the Northern District of Callfornla. George A. Mc- 
Gowan, of San Francisco, Cal., for appellant. John W. Preston, U. S. Atty., 
of San Francisco, Cal. 

PER CURIAM. By consent of counsel for the respective parties, ordered, 
appeal dlsmissed for the noncompllance by appellant wlth provisions of rules 
23 and 24 of the Rules of Practice of this court (150 Fed. cxxix, cxxxl, 79^ 
C. C. A. cxxix, cxxxl). 



KENNEDY v. UNITED STATES. (Circuit Court of Appeals, Eighth Cir- 
cuit. December 6, 1916.) No. 4849. In Error to the District Court of the 
United States for the Eastern District of Missouri. Walter N. Davis, of 
St. lK)uis, Mo., for plaintiff in error. Arthur I* Oliver, U. S. Atty., of St. 
liouis, Mo. 

PER CURIAM. Writ of error doeketed and dlsmissed, without costs to 
either party in this court, on motion of défendant in error, etc. 
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KOIOHI ISHII V. UNITED STATES. (Circuit Court ol Appeals, Ninth 
Circuit. October 22, 1917.) No. 3063. Appeal from tlie District Court of 
tlie United States for the Territory of Hawaii. Ed. F. Jared, Asst. TJ. S. 
Atty., of San Francisco, Cal. 

PER CURIAM. TJpon motion of counsel for the appellee, and good cause 
therefor appearing, ordered appeal in the ahove-entitled cause dismi»sed for 
the noncompllance by the appellant wlth the provisions of subdivision 1 of 
rule 16 of the Rules of Practice of this court (150 Fed. xxlx, 79 G. C. A. 
xxix). 



McCASKELL v. UNITED STATES. (Circuit Court of Appeals, Bighth 
Circuit. January 6, 1917.) No. 4866. In Error to the District Court of the 
United States for the Western District of Arkansas. J. V. Bourland, U. S. 
Atty., of Ft. Smith, Ark. 

PER CURIAM. Wrlt of error docketed and dismissed, without costs to^ 
elther party in this court, for want of prosecutlon, etc., on motion of de- 
fendant in error. 



McINTYRE-MANN TlMBER LAND CO. et al. v. ROSENFELD. (Circuit 
Court of Appeals, Eighth Circuit. February 2, 1917.) No. 4860. Appeal 
from the District Court of the United States for the Eastern District of 
Arkansas. John M. Moore, of Uttle Rock, Ark., and Danaher & Danaher^ 
of Pine Bluff, Ark., for appellants. Henry M. Armistead, of Little Rock,. 
Ark., for appellee. 

PER CURIAM. Appeal dismissed, at costs of appellants, except attorney 
fee for appellee wai\ed, per stipulation of parties. 



MARENTETTE v. DETROIT UNITED RY. (Circuit Court of Appeals, 
Slxth Circuit. June 30, 1917.) No. 3052. In Error to the District Court of 
the United States for the Eastern District of Mlchigan ; Arthur J. ïuttle, 
Judge. Selling & Brand, of Détroit, Mich., for plalntiff in error. Corliss, 
Leete & Moody and William G. Fitzpatrick, ail of Détroit, Mich., for plain- 
tlff In error. Dismissed pursuant to stipulation. 



MASA KEAN v. UNITED STATES. (Circuit Court of Appeals, Ninth 
Circuit. October 22, 1917.) No. 3066. Appeal from the District Court of 
the United States for the Territory of Hawaii. Ed. F. Jared, Asst. U. S. 
Atty., of San Francisco, Cal. 

PER CURIAM. Upon motion of counsel for the appellee, and good cause 
therefor appearing, ordered appeal in the above-entitled cause dismissed 
for the noncompllance by the appellant with the provisions of subdivision 
1 of rule 16 of the Rules of Practice of this court (150 Fed. xxix, 79 C. 0. A. 
xxlx). 



NATIONAL SURETY CO. v. WBNTZ et al. (Circuit Court of Appeals, 
Eighth Circuit. November 13, 1916.) No. 4770. In Error to the District 
Court of the United States for the District of Nebraska. T. S. Allen, of 
Lincoln, Neb., for plalntiff in error. 

PER CURIAM. Writ of error dismissed, with costs, on motion of plain- 
tlfr in error. 



NATSU ISHII V. UNITED STATES. (Circuit Court of Appeals, Ninth 
Circuit. October 22, 1917.) No. 3065. Appeal from the District Court of 
the United States for the Territory of Havi-ail. Ed. F. Jared, Asst. U. S. 
Atty., of San Francisco, Cal. 

PER CURIAM. Uix>n motion of counsel for the appellee, and good cause 
therefor appearing, ordered, appeal in the above-entitled cause dismissed 
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for the nonconipliance by the appellant wlth the provisions of subdivision 
1 of rule 16 of the Rules of Practlce of this court (150 Fed. xxlx, T9 C. G. 
A. xxlx). 



NEFP V. SMITH. (Circuit Court of Appeals, Eiglith Circuit. December 
13, 1916.) No. 4701. Appeal from the District Court of the United States 
for the District of Kansas. George F. Beatty, of Salina, Kan., for appel- 
lant I. A. Smith, of Kansas City, Kan., for appellee. 

PER CUEIAM. Appeal dismlssed, vvith costs, on motion of appellee, for 
failure to file brief for appellant, pursuant to rule 24. 



O'NEILL V. UNITED STATES. (Circuit Court of Appeals, Elghth Cir- 
cuit November 20, 1916.) No. 4841. In Error to the District Court of the 
United States for the District of Minnesota. Albert R. Allen, of Fairmont, 
Minn., and Charles M. Oneill, of Duluth, Minn., for plaintlfC in error. Al- 
fred Jaques, U. S. Atty., of Duluth, Minn. 

PBR' CURIAM. Cau.se docketed and wrlt of error dismlssed, without 
costs to either party In this court, on motion of défendant in error and 
stipulation of parties. 



POMATI V. UNITED STATES. (Circuit Court of Appeals, Ninth Circuit 
October 22, 1917.) No. .3060. Appeal from the District Court of the United 
States for the Second Division of the Northern District of California. John 
W. Preston, U. S. Atty., and Ed. F. Jared, Asst U. S. Atty., both of San 
Francisco, Cal. 

PER CURIAM. Upon motion of counsel for the appellee, and good cause 
therefor appearing, ordered, appeal dismlssed for noncompliance by the 
appellant with the provisions of subdivision 1 of rule 16 of the Rules of 
Practice of this court (150 Fed. xxlx, T9 C. C. A. xxlx). 



R. WILLIAMSON & CO. v, L.UMINOUS UNIT CO. (Circuit Court of 
Appeals, Seventh Circuit. October 18, 1917.) No. 2495. Appeal from the 
District Court of the United States for the Eastern Division of the North- 
ern District of Illinois. Suit by the Lumlnous Unit Company against R. 
Williamson & Co. From a decree for complalnant (241 Fed. 265), défendant 
appeals. Affirmed. Carlos S. Andrews and A. Miller Belfieçld, both of Chicago, 
111., for appellant. Harry Lea Dodsou, of Chicago, IlL, for appellee. Be- 
fore BAKER and ALSCHULER, Circuit Judges. 

PER CURIAM. The decree appealed from found valid and infrlnged 
United States patent No. 1,076,418, October 21, 1913, to Guth, for new light- 
ing flxture, and found valid, but not infrlnged, United States patent No. 
1,082,322, December 23, 1913, to Guth, in the same art, and found appellant 
guilty of unfair compétition against appiellee in maklng and marketing a 
flxture which resembles appellee's product and ordered Injunction and ac- 
countlng. The record satisfles us that the inventions for which the said 
patents were - .granted show some patentable advance even in this very 
much crowded art, that appellant's infrlngement of the flrst-named patent 
is plalnly apparent, and that unfair compétition appears in the very close 
simulation by appellant of appellee'a product In respect to unessentlal and 
nonfunctional détails. We flnd that the issues presented by this contro- 
versy were properly disposed of by the decree entered in the District Court, 
and that decree is accordingly affirmed. 



ST. rX3UIS TRANSFBB RY. CO. v. WATKINS. (Circuit Court of Ap- 
peals, Eiglith Circuit July 5, 1917.) No. 4979. In Error to the District 
Court of the United States for the Eastern District of Missouri. T. M. 
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Pieree and J. L. Howell, both of St. Louis, Ma., for plalntiff In errer. Bart- 
ley & Douglass, of St. Louis, Mo., for défendant in error. 

PEB OURIAM. Wrlt of error dismissed, at costs of plaintiff in error, 
per stipulation of parties; taxation of attorney fee for défendant in error 
walved. 



SOHMIDT V. UNITED STATES. (Circuit Court of Appeals, Eiglith Cir- 
cuit October 19, 1916.) No. 4815. In Error to the District Court of the 
United States for the District of North Dakota. John F. Sullivan, of Man- 
dan, N. D., for plaintifC in error. M. A. Hildreth, U. S. Atty., of Fargo, N. D. 

PER CUBIAM. Cause docketed and writ of error dismissed, with préju- 
dice, without costs to either party in this court, per stipulation of parties. 



SCHWXRTZ V. UNITED STATES. (Circuit Court of Appeals, Elghth 
Circuit. March 19, 1917.) No. 4916. In Error to the District Court of the 
United States for the District of North Dakota. John E. Greene, of Minot, 
N. D., for plaintiff in error. M. A. Hildreth, U. S. Atty., of Fargo, N. D. 

PER CURIAM. Writ of error docketed and dismissed, without préjudice, 
on motion of plaintiff in error and stipulation of parties. See, also, 245 
Fed. 989, O. C. A, . 



SCHWIRTZ V. UNITED STATES, (arcuit Court of Appeals, Eighth 
Circuit. September 18, 1917.) No. 4986. In Error to the District Court of 
the United States for the District of North Dakota. John E. Greene, of 
Minot, N. D., for plaintifC in error. M. A. Hildreth, U. S. Atty., of Far- 
go, N. D. 

PER CURIAM, Writ of error dismissed, without costs to either party 
in thls court, per stipulation of counsel for respective parties. See, also, 245 
Fed. 989, — 0. C. A. — . 



SHERA V. MBBCHANTS' LIFE INS. CO. et al. (Circuit Court of Ap- 
peals, Elghth Circuit. December 18, 1916.) No. 4728. Appeal frora the 
District Court of the United States for the Southern District of lowa. F. 
T. Hughes and B. L. MeCoid, both of Keokuk, lowa, for appellant. Maurice 
E. Locke, of Dallas, Tex., for appellees. 

PER CURIAM. Settled, aud decree of District Court (237 Fed. 484) af- 
flnned, with costs, per stipulation of parties. 



SHUOABT et al. t. COCA-COLA CO. et al. (Circuit Court of Appeals, 
Elghth Circuit. October 21, 1916.) No. 4783. Appeal from the District 
Court of the United States for the Eastern District of Missouri. James L. 
Hopkins, of St. Louis, Mo., for appellees. 

PER CUEIAM. Cause docketed and appeal dismissed, with costs, pursu- 
ant to rule 16, on motion of appellees. 



SHUCART V. UNITED STATES. (Circuit Court of Appeals, Elghth Cir- 
cuit. May 8, 1917.) No. 4763. In Error to the District Court of the United 
States for the Eastern District of Missouri. Benj. J. Klene, of St. Louis, 
Mo., for plaintiff in error. Arthur L. Oliver, U. S. Atty., of St. Louis, Mo. 

PER CURIAM. Writ of error dismissed, without costs to either party 
in this court, per stipulation of parties. 



SIOUX OITY SERVICE CO. v. SNTDER. (Circuit Court of Appeals, 
Elghth Circuit. September 4, 1916.) No. 4726. In Error to the District 
Court of the United States for the Northern District of lowa. J. L. Ken- 
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nedy, of Sioux City, lowa, for plaintiff In error. Henderson & Frlbourg 
and M. L. Sears, ail of Sioux City, lowa, for défendant in error. 

PER CURIAM. Writ of error dismlssed, at costs of plaintiff in error, 
per stipulation of parties. Attorney fee défendant in error waived. 



SKIRVIN V. FIRST NAT. BANK OF NORMAN, OKL., et al. (Circuit 
Court of Appeals, Eightli Circuit. Januarj' 26, 1917.) No. 4690. Appeal 
from the District Court of the United States for the Western District of 
Oklalioma. McAdams & Haskell, of Oklahoma City, OkL, for appellant. 
Stuart, Cruce & Cruee, Ledbetter, Stuart & Bell, and H.IA. King, ail of 
Oklatioma City, Okl., for appellee. îu +ïi 

PBR CURIAM. Appeal dismlssed, at costs of appellant^Jl'- r stipulation 
of parties. 



SOUTHERN RT. CO. t. SMITH. (Circuit Court of App.als, Sixth Cir- 
cuit. May 11, 1917.) No. 3056. In Error to the District Court of the 
United States for the Eastern District of Tennessee ; Ed^ ird T. Sanford, 
•Tudge. L. D. Smith, of Knoxville, Tenn., for plaintiff ' error. Plckle, 
Turner, Kennerly & Cate, of Knoxville, Tenn., for défendant In error. Dis- 
mlssed pursuant to stipulation. 



STROUD V. UNITED STATES. (Circuit Court of Appjals, Elghth Cir- 
cuit. December 19, 1916.) No. 4748. In Error to the District Court of the 
United States for the District of Kansas. L. C. Boyle, I. B. Klmbrell, and 
M. J. CDonnell, ail of Kansas City, Mo., for plaintiff in error. Fred Rob- 
ertson, U. S. Atty., of Kansas City, Mo. 

PER CURIAM. Judgment reversed, without costs to either party in 
this court, and cause remanded, with directions to grant a new trial, on 
motion of plaintiff in error and statement of United Staies attorney for 
Kansas. 



STUDEBAKER CORP. v. SANITARÏ STREET FLUSHI s'G MACH. CO. 
<Circuit Court of Appeals, Elghth Circuit. September 4, 1916.) No. 4590. 
Appeal from the District Court of the United States for th-:^ Eastern Dis- 
trict of Missouri. Duell, Warfleld & Duell, of New York City, and W. B. 
& Ford W. Thompson, of St. Louis, Mo., for appellant. ClifWn V. Edwards, 
of New York City, for appellee. 

PER CURIAM. Appeal dismlssed, ^'ithput costs to either party in this 
court, per stipulation of parties. 



TERMINAL R. R. ASS'N OF ST. LOUIS T. KIDWELL. (Circuit Court 
of Appeals, Elghth Circuit. July 5, 1917.) No. 4980. In Error to the Dis- 
trict Court of the United States for the Eastern District of Missouri. T. M. 
Plerce and J. L. Howell, both of St. Louis, Mo., for plaintiff In error. S. 
Thorne Able, of St. Louis, Mo., for défendant in error. 

PER CURIAM. Writ of error dismlssed, at costs of plaintiff in error, 
per stipulation of parties; taxation of attorney's fee for dépendant In error 
waived, etc. 



TOMKINS CATTLB CO. v. SAN LUIS VALLEY LAND & MINING CO. 
(Circuit Court of Appeals, Elghth Circuit. September 4, 1916.) ,i>Jo. 4727. 
In Error to the District Court of the United States for the District of Colo- 
rado. John R. Smith and F. B. Gregg, both of Denver, Colo., for plaintiff in 
error. Charles W. Waterman and Caldwell Martin, both of Denver, Colo., 
for défendant in error. 

PER CURIAM. Judgment of District Court afflrmed, at costs of plaintiff In 
error, per stipulation of parties. 



MEMORANDUM DECISIONS 991 

UHEICH et al. v. VAN KANNBT. EEVOLVING DOOB CO. (Circuit 
Court of Appeals, Eighth Circuit. April 23, 1917.) No. 4809. Appeal trom 
the District Court of the United States for tlie District of Kansas. Helm & 
Helm, of Louisville, Ky., for appellants. Titian W. Johnson, of Washington, 
D. C, for appeilee. 

PER CURIAM. Appeal dismissed, wlthout préjudice, at costs of appellants, 
on motion of appellants. 



UNITED STATES v. LOHN. (Circuit Court of Appeals, Eighth Orcuit 
April 30, 1917.) Vo. 4614. Appeal from the District Court of the United States 
for the Distr'- .' Minnesota. Alfred Jaques, U. S. Atty., of Duluth, Minn. R. 
J. Powell, o. nneapolis, Minn., for appeilee. 

PER CURIAM. Appeal dismissed, without costs to either party in this 
court, per stipulation of parties. 



UNITED STJITES v. MISSOURI & lOWA INV. CO. (Circuit Court of 
Appeals, Eighth'i'Urcult. April 30, 1917.) No. 4615. Appeal from the District 
Court of the Un^Ved States for the District of Minnesota. Alfred Jaques, U. 
S. Atty., of Duluth, Minn. R. J. Powell, of Miuueapolis, Minn., for appeilee. 

PER CURIA5 . Appeal dismissed, without costs to either party in this 
court, per stipulation of parties. 



UNITED STATES FIDELITY & GUARANTY CO. v. UNITED STATES. 
(Circuit Court of Appeals, Eighth Circuit. Septeraber 4, 1916.) No. 4769. 
Appeal from the District Court of the United States for the District of New 
Mexico. Catron & Catron, of Santa Fé, N. M., for plaintifE in error. S. 
Burkhart, U. S. Atty., of Albuquerque, N. M. 

PER CURIAM: Cause doeketed, and writ of error dismissed, without 
costs to either -'arty in this court, per stipulation. 



WILEY V. UNITED STATES. (Circuit Court of Appeals, Eighth Circuit. 
June 18, 1917.) No. 4971. In Error to the District Court of the United 
States for the,JVestern District of Oklahoma. John A. Fain, U. S. Atty., of 
Lawton, 0kl. 

PER CURIAM. Writ of error docketed and dismissed, without costs to 
either party in this court, on motion of défendant in error and consent of 
plaintiiï in error. 



WOLP BROS. & CO. V. HAMILTON BROWN SHOE CO. (Circuit Court 
of Appeals, Eighth Circuit. September 12, 1916.) No. 4743. Appeal from the 
District Court of the United States for the Eastern District of Missouri. 
Lawrence Maxwell and S. M. Johnson, both of Cincinnati, Ohio, and Percy 
Werner, of St. Tx)uis, Mo., for appellant. Luke E. Hart and Henry S. Priest, 
both of St. Louis, Mo., for appeilee. 

PER CURIAM. Appeal dismissed, with costs, per stipulation of parties. 



ZARAPONITîS V. UNITED STATES. (Circuit Court of Appeals, Slxth 
Circuit. October 4, 1917.) No. 3114. In Error to the District Court of the 
United States for the Western District of Tennessee; John E. McCall, 
Judge. Ralph Davis, of Meraphls, Tenu., for plalntlff in error. Wm. D. 
Kyser, U. S. Atty., of Memphis, Tenn. Dismissed pursuant to motion. 
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